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admits that he did not inventtha1:;, is but that these '

precise angles '(l.ere taught in thel,Carter Patent of the early

1930's. (REFERENCE)

The Mayes and Carroll patent is thus clearly invalid

in all its, aspects.

Even had the Mayes and Carroll patent been valid the

unclean hands and fraud and gross negligence in the prose­

cusion render the same uninforceaOle.,

:1

Duri~g the prosecution of the Mayes and Carroll patent

the Examiner took the position that sime the V structure

was well-known there was no invention in modifying the Isbell

antenna (as taught in an Isbell IRE paper which was cited as

a reference) to use this old V dipole.

·'Universit'y of Illinois thereupon prepared an affidavit

in which they had Dr. Mayes and Mn. Carroll (?)re Carroll)

swear that they had made the inveq.tion before the publication

date of this IRE paper (QUOTE).

,The effect of this was to force the Patent Examiner who

only ,knew rabcut this paper describ,ing Isbell's work and did

not know of prior papers such as ,the University of Illinois

published reports t to withdraw the Isbell paper as a reference.

wt tl'\.:t411 ~l!t!f>U t<iI " t'QferenQ" I l;h"l lpatent li:xamc\ner had to

allo~ theacase and this was tpe c1ear intent and purp9se
"



result of this affidavit.

But the record shows that at the time of execution of

this affidavit Dr. Mayes had been thoroughly familar with

prior reports published fully one year be·fore his date (and

which Mayes himself hadsigried) which showed this Isbell

disclosure.

The allowance of. the Mayes and Carroll patent was thus

obtained. either deliberately fraudulently or with such gross

negligence or lack of attention to known facts as to preclude

any possible recovery under the Mayes and Carroll or under

the Isbell patent in this suit by the University of Illinois;

(CITATIONS) .

"

THE MAYES ,AND CARROLL PATENT IS FURTHER INVALID AS A PROPER

REISSUE PATENT" . i

)

l r: (

.The law is very clear that r-ed s sue patents may only be

granted under certain strict -conditions (CITATIONS AND QUOTES) •

)

;.The record here shows that none of those conditiliJnsi

J obtai'ned lnthe present case. To the contrary, though the

University .or Illinois had Dr. Mayes. and Mr. Carroll sign a

reissue oath stating that theorigiinal patent was "defective

and :tnopell'ative" Dr. Mayes admitted that he knew of nothing

l

..!L__
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VERY' {WUGH DRAFT

INTRODUCTION

•

This suit was institut.ed a.s a patent. action bY. the '.1;;..- ..•.. 'J••
. ~,,~(~fl,k jl9,t~Ai-lj t:;,,,,,,,,, '\1 ~~"""W>'"

University of Illinois which brought the 'action for pat.entA . .

infringem~nt (Isbell, Patent· and Mayes and Carroll

Patent ) against a Ne~.Je~5ey Jrorpora~ion, Blonder
C~;t0/+P4 ,64'.' V()

Tongue Laboratories, Inc., which, from the face of the com-
/'- ...

plaint itself/was not SUbject to ~hejurisdictionof this

Court, but which voluntarily agreed to subject itself to

such juri~diction.

BT counterclaimed against the ~;;::~y and its

license in the television receiving field under the p~tents

in SUit, JFD/for declaratayjudgem~nt as to the invalidity and

non-infringement of said patentsalld for unfair competition,

anti_trust violation and

patent oNBT itself.

THE MOTIOH TO,..DJ:SS.OLVE
~--,_.--::,-'-":'"-

. 1u-'\NV';~,tI..""
The j:!tljve:Pil1.t,. &f UIJ:'l'iOis ppesentedits proOfs relating

to the Is\'lell and Mayes and Cal'rO~p, patents which are. not

believed \10 beinllufficient to est;Ablish tKvalldlty and

'I
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'1

~ 'I

infringement. but definitely demoniiltrate. to the contl1ary.

the clear ,invalidity of the same and the lack of infringement

by the BTantennas •.

(,' I

The !j1trongest kind of pr@of 0if invalidity has been

pr-esented.ji.n this

witnesses'lfor the

suit in the for~iof the admissions
~c.V'" ff -f-

TIn1mtps111, Of H'~lA()is t;.I::temse 1w:s •
I,

'I

of the

Befox,e proceeding to a discus,~ion of these proofs the

attention~of the Court is invitedro the fact that a motion

for judgel\lent was filed at the clo:$e of the plaintiff,~s I'

prima, facta case to the effecl; thar not even stiCh a p~ima

facia case, of validity and infring~ment had been proved; and

thisCourlfi postponed decision' on t,rat motion until this time.

II

'In a~cordance with that moti9h it was pointed out that

the Court [MaS not apprized of a si;p.gle claim that was alleged

to have b~en infringed in the1 so-c~lled prima facia pr-oof's ; ,
"

the Court rdid not have a techtlical1 explanation of t.he- elements

and meaning of this highly sc~entific terminology in the

claiI11s; and apart from the general1\.zation or conclusicpn that,

the El,lemerats of the patent (ellen,~ distinguished from the

elements ~f the claims) existed ill1 the Defendent's structure

no explan~tion of the underlying ~rcts required to show

1nfr1ngem.nt of' the oJ-a1m.." Ij

: ~

~

i,

'I n

:1

1

'1

1
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It has long been established that in highly scientific

cases the Courts are not required to engage in guesswork

or to try to decipher technical language for themselves, and

certainly not to guess as to what claims might or might not

be asserted as infringed (CITATIONS).

In view of these patent deficiencies in the prima facia

case, ~ judgement should for this reason alone be rendered

for the Defendent BT.

if \ 1\1 Ul!£WAJ (:::.
~ --/ --~- ~.

THE ISBELLPATEN~ INVALID F.PR·'i#E;:COMPLETE ANTICIPATION
.. '". . it:

THE ADMITTED PRIOR WORK AND PATENT OF PUHMMELL

i

"-It is admitted that the riling date of the Duhmmell

patent No. antedates any possible date of invention

Isbell in;'connection where the Isbell patent in suit.i:

'-_1

. ~--I

:In the Wei~en suit on this same patent, JUdge

Stevenson: did not have the benefit of this prior art patent

"-or the testimoney of Duhmmell and so had to rely on aipaper
(>c

of Duhmme Ll, as part anticipation.r The Duhmmellpatent in
t'\

this suit and the admissions of the witness Duhmmellin

this sUit"show, however, completeianticipation of the,l Isbell

suppqsed :j.nvention and claims"

"

I.

i;

I



At the outset it should be pqinted out that the Isbell

patent claims broadly recite dipol~ elements without any

restricti~n as to the geometry, t~~ckness, or shape of the

Ii

dipoles. r,

It has been

Mr. Harris, that

well-knowl1 types

-4- I!

'!

'I

'a,1}~ti:,
admitted by the ~v.e~a1ty of I1J~ois expert,

1Jv... M ~ teJ.!JP..)
befor~_Isbell /in~ention there were many

of dipoles of di~rerent geometries, and

thickness~s, that all performed in substantially the same way
I

~ .•.1'

to providE! the same current dis~tions and operationl;among ._,
: 1-: ' I'

these being cylindrical rods (as srown in theillustrat:1.on

"

,
,

of the Isbell patent) and tri'angles or conical e Iements ., , I:
I

(as shown :,in Fig. 5 of the DUhmmel,~ patent.).

The ·-lsbell claims do riot I lim:lJt themselves to the' 'I

cylindric~l dipoles illustrated il1l the patent but broadly

embrace all types of dipoles.

""
~The Iiluhmmell
'\

so admitted, that

patent teaches, ,and DUh~mell himself has'

the antenna I of F:!tg. 50f the Duhmmell

!'1

patent may be adjusted so that the! angle of the two parts is

reduced t<;>, zero.

f1 r~ -. I.

"
~ IiI,

" h !i

C

"
~ if

~ I
I,

. _!.L
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,

When in such form there is th~n provided as shown by

the model! in eVidencel!~D. Ex. !' / every_element of the

Isbell claims, assuming that the upper and lower booms can
~ (tVl'

be said to be substantially coplanar or that the triang~~~ .

dipole el~ments of each pair extend substantially in the, ,

same direction or are thus coline~r.

I,

'i

For example, claim I of the

upon 'this ,thus adjusted Dufilnmell
I'

Jjsbell patent reads directly "' .
~,-t;t., .'> a,..,...... """'''''''''.1" t:l.A ..J'~I..~'~'"
f\~ructurel'-as follows: A'W~,;

i'
, -~) '.'

a~wed that the'

and is not substantially

therefore ::the DUhmmell structure 9?es not anticipate the

claims because it is a two pane structure, then neither do

the BT antennas r-ead upon the cLafims ; but if the BT structures

do read upon the claims/then

structurenreads in precisely

a complet~ anticipation.

the IljJflmmell anticipatory
. "-

the EjllJlle way and constitutes
I

;1

i
!i
'! '
,i
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"

THE ISBELL PATENT IS ALSO INVALIDiFORANTICIPATION BY THE

CHANNEL-MASTER ANTENNA !

1
be~n

.:
It has admitted that the Channel-master antenna ~.-

~ i
was on sale in the United States ~ore than one year before

I'

'I ", the filing date of the Isbell. patent and thus if it discloses

"the invention claimed in the Isbell patent constitutes an

"a~ticipation thereof.

'i

As p<&inted out before)the Isbell claims broadly recite
, I

dipole el~ments; and the record shows that one type of dipole
:1 'j

element in existence before Isbell's so-called invention was
~ i I

the ~olded dipole element, which i~ a modified form of the
r I

cylindrical dipole element shown i~ the Isbell patent in which

the ends ~hereof are merely connec~ed back upon one another

by a :parallel rod. Fhe Isbell cla,ims do not exclude such
"modified lsbell dipoles but'to the'contrary embrace any kind

of dipole elements.

"

I

,It haa been admitted that the! Channel-master antenna
111ft I . " "

dds cLosea fat least ,three success¥pairs of dipoles d~d, '
; 'I I

and spaced' in accordance with lthe liog periodic law in precisely
, r: I

the same ,manner required by the Isbell claims.

'1

" I """ ,~

,
I
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Claim 1 of the Isbell patent, for example, is readible

on these dipoles of the Channel-Master antenna in precisely

the same way that it reads upon Fig. 1 of Isbell as follows:

Prof; Mayes admitted that th~' fact that additional

antenna e~ements are

not detract from the
p. < . 't-'~VA'l~'("", ,Cv,M1ct-'1.,,#), . )~

often added 1i?
0;;' '

fact that ~

log

log

periodic arrays does
CV\AM .

periodicl\.~ operates!"'""" .....

This prior antenna thus also completely anticipates

the claims Of the Isbell patent •.

;4 1/(.., OF JUDGE ~TEVENSON' S FINDINGS AS TO PRIOR ART

THE WITNE~SES FOR THE HAVE ADMITTED

,Mr. Harris admitted every finping of fact of Judge

Stevenson" as to the disclosure and: significance of the·

Katzin patent, Duhmmell paper, etc", upon the basis of Which

JUdge Stevenson concluded that al~ of the teachings necessary

for antic~pation in an obvious manner of the Isbell construc-

tion werei,well-known prior to Isbe:ll so-called invention. A

compariso~ of the salient finding~ ofJudgeStevensonjand

the correl!ponding admissions ofMJG. Harris follows:

II II I

" II I'

t ~ ;

,~I ;1

~ h

>,
"
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Since JUdge Stevenson's decision is entitled at least
V . CI .re: ~

to ,",comity orftconsideration of stas4a V!>"v"'"C in the

absence of' some vitally new record', (which does not here

exist) it follows that the Isbell patent should be held

invalid orl this same reasoning alsb.

~
The attempt by Mr. Duhmmell and Prof. Mayes to allude

'"

did not bear

shapes and combinations, such as spirals and loops an~ ground

to the possible unpredictability of the operativeness of

log periodic antennas significantly dealt with esoteric

or antenna

'plane structures,. ••••••••• but significantly

upon .che j/lere reduction in width o'f the teeth

!elements bf admittedly prior art Ipg periodic structures

"to form narrow dipoles •••••which 11s all that Isbell purported

to do •

. i Apart; from this, lack of pr-ecdse predictability is not

in the lalll synonymous with lack 0t1 obviousness. (CIT,l\TIONS Y.

'The eoncemporaneous records $how that Isbell and: Mayes

considere~ the Isbell so-called i~vention originally ~o be

entirely predictable •. ·i

u

Ii

,
1.',',

~ "
I

;-1 !'

Iq ~ Ii
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,,

,While attempting in this Court to cast a mystery about

the predictability of log periodic antennas at the time of

the Isbell invention. in the contemporaneous scientific

reports prepared for scientists. bpth Isbell and Mayes who
~i v
c~e. for ,example/ University of IJ,jiinois' report No. 1

4:>. EX. I') clearly state, that: the design and experimental

criteria developed prior to Isbell,had reached such a state.

~oquote the report) •••••• entirely predictable.

IThiscreport continues that aJ:l' that Isbell was doing

that had any change from. such prior work was to reduce

by tooth w:idth to "zero"; 1. e •• narrow the dipole width.

II

,This ,contemporaneous scientifJc report prepared for the

technical,:community clearlydemons~rates the truth that

these investigators regarded Isbel,+.' s proposal as entirely··

pred:llctab];e and as' a minor variant~

How correct was JUdge Stevenson's conclusion of obvious-

ness on the behalf of the prior a~t; and how newly concocted
~14

. was the Uri:1.¥.e-P4,.'uy of' IUXliO:t'S11 attempted showing in this

Court of supposed unpredictabilitY;i\~The scientific 'handbooks .;."..J1.

~ Mayes own admission in hiscown :report D.EXtd the'

scientifiq: community further bear mut the trivial character

of the minor variant suggested by ~sbell. (QUOTE)

and. ,of co.!1rse j as b~fore ind:1cate~j Ouh'ffimell' ntHI earl1er

![!eml\l;t.~1jel~i IHllfI~glhl4 flhfll vlu·htlt. ,;
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APART FROM THE MATTER OF VALIDITY THE BT ANTENNAS DO NOT

INFRINGE

patent had not
tl,.

the claims: of~IsbellEven assuming that
,,

been anticipated by the prior art or were not obvious modi-
.r

fications thereof, the record shows that the BT Dart (and
I

the color ranger) have two

ponding dipole elements in

spaced booms containing corres-
. '~-

which theAspacing is deliberately

made a substantial part of the wavelength, though not as

great as ~he same.

The clear teaching of the Isbell patent is that while

the construction thereof may be mafie with two booms these '

are physically to be placed as close together as possible

so as to be sUbstantially coplanar. (QUOTE)

!.Each tor the Isbell claims )conl3istent with this teaching
)

of the patent that the dipoles should all lie as close in
, I

one plane uas physically possible (.i. e , , t'l;,&; coplanar 6rthe, 7"T J

dipole elements lie in the same line and are thus colinear)

excludes constructions that are deil.iberately not coplanar-­

~~n ract~~~"prior to BTapparently had even discovered

that ,log periodic operation could,st~ll bl;! obtained if a

'I
, I

I (I

:j q
:,!

'""

; "
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~v..

~.#
two parallel plane structure with substantial were employed,

"-
as witnessed by the fact that the J>,atent Office granted the

((r~a:;»-ell' Shenfeld patent for that precise discovery (QUOTE

FROM PATENT).

The testimony shows that unlike the substantial juxta­

position or coplanar or ~Olinear teachings of the Isbell

patent and the requirements of th~ Isbell claims (which Mr.

Harris ha~~ admitted would at VHF frequencies or wave-
~'1"'"h-~c,.~" </ #.t1 . .

lengths1 of the order of lOath of a wavelength) and thus

negligible) the lilT Dart ~t the UHF.,w.a,velength for which it
~~ o;,~~.:lJI~ "l

is designeid/ lsgnly spag,e-d a 15th lof a wavelength)B:fJioPt which

is a substantial portion of a wavelength and not coplanar

a~ such wavelengths. (Similar remarks apply to the widely

spaced bodlms of the BT color·ranger).

I

.I5beJJl did not make the lBlonder/Shenfeld invention as

embodied ~n the BT Dart and color ranger; he did not describe
1 ..1." • .1 «"I.,..."""'" rr-p!'~t:::f?~the same in t~e ex . 'J:bn but to: the contrary excluded

such ,a two-plane construction1 andihe did not claim the same

in the claims but to the contrary ,Umited himself to the

coplanar and colinear/ Ctfr',.,;f-w<,.t;:;;,,,,,

ThUSjeVe~_assuming the validity of the Isbe11 patent
~""" .. neither BTl ~q>" can be held to infringe upon the same.·

I'.

'I
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THE INVALIDITY OF THE MAYES PATEN~

-----------------------

The Mayes and Carroll patent itself admits that the

structure of the Isbell patent is prior art.

The Mayes and Carrol patent further admits that the

only distinction between it and the Isbell patent is the

bending of the dipole elements forward into V's (whereupon

an automatic 3-l/2's or other mode' of operation occurs).

Dr. Mayes himself added that the only structural differ-"

ence between the structure of his patent and those of:the

But the record shows by Dr. Mayes own admission that
that cI

t,he idea cBf bending the dipoles into the V was not/a-3:-J:-

Mayes andl;car;oll¥; but was 'sugge'sted to them by Mr.' Turner

of Wright .... Paterson Air Force Base ;(QUOTE). Thus the Mayes

"and Carroll patent is invalid' .for the .one reasonj;hat they.
± ~~.

were not the inventors becAn·se the only structuJ;lE!" differe~

over ISbell'X that the patent. covers.

Isbell patent was this bending of the dipole

the V formation (REFERENCE).

'I

into

','

Though the patent refers to pai8At optimum angles such

as 114 0 for the five halves wavel~ngth mode and 620 for the

V angle f~r the three halves of the wavelength mode Dr. Mayes

, I: i"1

t)t



admits that he did
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J,v W""-v~ I'.VV~
n.Q.t...4.m<8Dt 1;Jolall :t 1.1 but that these

precise angles were taught in .the Carter Patent of the early

1930's. (REFERENCE)

The Mayes and Carroll patent is thus clearly invalid

in all its aspects.

UtA (t.~.fA l'h~,\I;Pl r1>J .~' V' (le, IV vt{j;l~4 4A'i'r
~A¥h>"~. f ~,t'1(#~,~;;',.!:':~,!~
~--EV'en"haa the Mayes and Carroll patent been valid the

oY'-. . .
unclean hands and fraud ~ gross negligence in the prose-

cusion render the same un\rtrorceable.

During the prosecution of the Mayes and Carroll patent

the Examiner took the position that slrce the V structure

was well-ktnown there was no invention inmodifylngthe Isbell

antenna (as taught in an Isbell IRE paper which was cited as

a reference) to use this old V dipole.

\fl. 7""6"\\V-~'
U~e~~~of ITrinois thereupon prepared an affidavit

in which they had Dr. Mayes andMzr. Carroll (?)re Carroll)

swear that they had made the invention before the publication

date of this IRE paper (QUOTE).

'1

,The ~ffect of this was to for¢e the Patent Examiner who

only ,knew"about this paper describing Isbell's work and did

not know of prior. paper~ such as ,the University of Illinois

publil.lhed reports, to withdraw the Isbell paper as a reference

wHH1~u\j h\HlH ~Hl j:i :li'iH'tH:'@f!M, \1h@ lf38'jl!fl~ I1llt~.mil'lfH· M£l' t~

il:HsW 'lfH'5hen€ilii fl.l'Wi ti\~§W!i8 the elrl'aafl lfit;eh~ ana pUfpes@
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and result of this affidavit;

But the record shows that at the time of execution of

this affidavit Dr. Mayes had been thoroughly familar with

prior reports published ~~ne year .before hQate (and

which Mayes himself had signed) which showed this Isbell

disclosure.

The allowance of the Mayes and Carroll patent was thus

obtained either deliberately fraudUlently or with such gross

negligence or lack of attention to known facts as to preclude

any possible recovery under the Mayes and Carroll or under

the Isbell patent in this suit by the~';. 1i);{,."I~()is
(CITATIONS)

n

1M
THE MAYES~AND CARROLL PATENT IS FURTHER INVALID AS AYJROPER

REISSUE PATENT

The law is very clear that redssue patents may only be

granted u~der certain strict conditions (CITATIONS AND QUOTES)

The :record here shows that none of those condft Lons

obtai~in the present case. To. ~he contrary, though the

University of Illinois had Dr; May~s and Mr. Carroll <Sign a

reiss.ue oath stating that tbe;origl1nal patent was

aM 1tiope~at1ve"Dr. Mayes l'l.d.rn1tted thath\!! know 0:1' notll'l1t11!j

l
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in the patent specification that was defective or :Inoperative.

(REFERENCE)

Dr. Mayes further stated that he
~,on the representation of counc~~ that

signed this
~C<,.I

they is~et\

document

a broader

But the filing history shows that to the contrary the

reissue was requested to have narrower claims reciting the

particular 620 and the ll~o angles (see claims
, I r

__.... subwitted with the petition for reissue).

...... .,..through

patent.

The record

of getting such

:H-±-:l:Trcr.rs later

. angles (claims

further shows, however, that under the guise
. ~:;;,

narrower specific~Claims the Universiby-of
~.cLJ 1·'"

slipped in broader claims ~ specify~ these

__---:and ) and thus improperly 6btainedCi~

~.J*d not even supported by thei reissued petition itself.

reissuel patent in".suit is clearly
,

obtained contrary to law and decisions.

Whereforf, even had the original Mayes and Carroll
/

patent been valid the
" "

invalid as improperly

'i

I
!,':

I'

~

1 ,I

" ,,

fl i

n

I·)

(t
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'.

THE MATTER OF INFRINGEMENT

An invalid patent, of course, cannot be infringed.

Apart from this, however, each of the Mayes and Carroll

claims again1s restricted to (and the patent teaches only)

coplanar or co1inear constructions which are not present in

the BT antennas.

I'

I.:

1

I'

1
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l

COUNTERCLAIM I.

Briefly stated. this counterclaim involves a whole

series of actions on the part of JFD. aided and abetted by

the Foundation;!.•• perhaps none completely determinative of
I

unfair co~petition in and of itself•.• but collectively

establishing a pattern and plan to compete unfairly and

illegally in the marketplace ,with counterclaimant BT; in

fact. to prevent BT from getting a foothold in its relatively

new ventu~e into the antenna market. as distinguished from

its previously established business in ancillary apparatus

for amplifying and distributing signals from antennas.

DARTlantenna. P.Ex. 10. customers~declined to purchase the

antennas. ascribing as reason threats of suit by JFD and the

Foun~atiop (QUOTES FROM __~~~AND CORRESPONDENCE).·

THEJFD AVVERTISING CAMPAIGN,

j L

At this 1963 period. the evi&ence shows that JFD had

launched an extensive advertising~programin which it made

T

f:
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very plain to the trade (falsely, as later shown) that onltr~

JFD/cOUld make log-periodic anterinas, that others would be
/'

sued, etc. (QUOTE HERE PARTS OF ADS IN FINKEL, WITH DATES

OF ADS AND PLACES PUBLISHED).

The wide-spread nature of this advertising program is

shown by these exhibits themselves alldbyMr. Finkel's and

Mr. Blonder's testimony (ILLUSTRATE, QUOTEFINKEL,BLONDER

-).

'1

These advertisements ,howeverl1, by Mr •. Finkel's own

admissions (P.EX 42) contained untrue statements. These

statements were not merely pUffing --- they were untrue

statements to the trade that no one else could make alog'-'

periodic antenna, that the log-periodic formula had

been ;.patented (admitted to be untrue by the Foundation in

its lette!" of _~__,)" etc. (here more and specif'ic!'
)

---all done under the imprint of the University. ofI1:Unois

and/or the University of Illinois Foundation.

"
.The clear intent of these advl3vtisements, on the,ir face

was to impress the customers with :the prestige of the'

University or Foundation and thus ,~end credence to the false

statements. that the "formula", had ,been patented, etc. a.e. no,

one else had a :right to make a logl"'pe:riodic antenna

kind) and ~that thUs tlg one ellge t 8 \.~fihfiflJl Wli\jj~fi1r tiltl9€l 1
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In the face of this advertising onslaught, and not

.I~tany University or PoundatLon to stand sponsor for such

claims in its literature, clearly BT's advertisements

(Exhibits ) stateP1hat it did have a log-periodic
»

and a good one¢ould hardly have been effective ••••• ; and they

were not.

As if this was not enough, some of these ads contained

(EXs 42••••• ) actual patent numbers under the picture of

Mayes and::Carroll antennas (covered by the Isbell and: Mayes

and Carro],l patents .in suit ) and a referral to the license,

from the Roundation. But Mr. Finkel admitted that none of

these patent :numbers were those of! the Mayes az:ldCarro11

patent (QUOTE) ••• in fact, nelther,the Mayes and Carroll

nor the Isbell patent had even then issued!

EXs_f.__ for example, shoWs this cross-feed antenna of:

Fig. 1 of.the Nayes and CarrQ[l patent in suit. In fact

exhibits also refer to this as Mayes' antenna (QUOTE). .The

patent numbers marked under the p:4ctllres of these Mayes'

antennas are _______,__-'-__, and

'I

IThis jCourt can see for Hselt' from the actual patents

copies (D.Ex. 65) > that none are u_he Mayes and Carroll or

Isbell patents oovering the Mayes antenna. they bear rather

on flat sJ:}eet antennas anti spiral ,antennas haVing;notlling

Wfl~tlqV~t' t~ 40 w;\,lih the 'If 4tj~Q;t,~ ~r9~"flf.lritil\\t1) ijl,n'l;~rmfl, /ilhliWn



,
l'
j
J
1

I
!
I

-20-

in the advertisements of JFD, and as before stated, .theIsbell

and Mayes and Carroll patents were not even. issued in the

1963-64 era Of these ads.

That JFD knew this was false patent marking is evident

from Mr. Finkel's admission in his· letter to the Foundation

(D.EX__) (QUOTE) •

The obvious intent of the false marking was to make the

trade thililk the JFDantennas were then covered by patents,

which they were not; again to diSsuade customers from dealing

with· BT and others.

All of this the Foundation sapctioned since it had re.ceived

at least some of this material .in 1963 and 1964 (Finkel says

this cI think).

Duri~g this period the F~und~tion re~ped the rewards

the JFD s~les under this campaign :(NAME D.EX ).

II

It w~s not until after the ads had their effect in the

marketplace _______, 1964 (Foundation letter, DEX )

the Foundation finally complad.ned lltoJFD.

The complaints were several-fr)ld. Fi:r\st, there was

false patent markln.s(D.EX~~__.). Second.ly, there WElre

1'<, .• "'

stll.tementl$ that the Foundation cMrged me.re "untrue":

;1
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Further, that the FoundaJ;i6n'-s name was being used in

the JFD advertising campaign as a "gimmick" (P.EX .

Smith Letter). In fact, the Foundation threatened to cancel

JFD's license! (P.EX ).

At this point, JFD toned down its ads in some respects

(EX. ); but it still used the~ame of the University

Foundation, and clearly it did not eras'e in customers' minds

what it had put there or the threats of suit (EX ,

for, as Mr. Blonder stated, (~UOTE•••• customers didn't buy).

That :BT customers saw theseadll ha.salreadybeen estab-

lished (Blonder ).
)

The later JFD ads, moreover, still contain techn~cal

claims that were untrue, such as a; "35 db" front-to-back
\Q Lrattiof the PVll, when the actual measured ratio was about

"10" (recQrd). The significance of this is that BT was -x
'i

advertising the truth to custtlJmers:--- a performance ratio;of

" " ,(EX._•..,.:i__); ;but JFD, using the name and prestige of the

University of Illinois FoundaUon ll.n its ad (D.EX__) andr

thus >giving it credence, was telling customers and potential

customers it was 3.5 times better! (See if the 35 appears

afl~ \'ll(n:l,tl~t~ th~t ll.:roll1ilU1M (;!Vl~~n\l~)

l
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lDl~
THE FOUNDATION-JFD LITIGAT~ CAMPAIGN

The record shows that the Foundation brought numerous

suits for its exclusive liceRsee JFD (Wingard-record;

Finney-record; Channel-Master ad, etc,etc).

There is, of course, nothing improper in this, of itself.

But where suit is brought (against BT) in full knowledge

thatthera was no jurisdhtion~ and. is widely announced by the
- i'RO)".\"VI~_",,+L

Foundation in a news release mentioning BT ~1marily~ and
/?4A-i;j.,

where release is sent to customersl of BT by mail (along with
- '7
newspaper clippings of other suits), the impropriety and

connection with the other JFD campaigns becomes clear.

a)
Theeomplaint on its face shows no.~legation of:

over BT. The Foundation counsel thus knew there

was no ju~isdiction of BT.

furtner admitted he knew BT had "no sales, work office, etc.

·FinkElI admitted
, ~""'.w.

Foundatiol\ ap.pPElvals

in I;Llino:!;s."

~he de.ce:hred the bringing of suit with

and his own q,ounsel(P.Ex._) lind

II .'1
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The University of Illinois Foundation suit news release

mentioning BT prominently and threatening vigorous enforce-

ment (D. EX , EX ,,) was dated two days after suit

(CHECK) •

Finkel test;!.fiedthec,Fbundation knewJFD was going to

use the release to send to the trade (D.EX •••• QUOTE).

(D.EX ;....J... ') together with a bulletin of JFD stating " -"/

The record shows it was received by BT customers,

and a reprint of a newspaper article announcing another

Foundation suit against still another party.

The record shows that Sacra~ did not thereafter
Vi,)

antennas from BT (record). 1

Mr. Blonder testified that

[quote continuous repeated threats of suit as

reason they wouldn't buy]

\.l
by
1\

11

r

'~

• .1

1= i
1,.

C

B "

±'
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JFD CAMPAIGN TO RAID KEY BTANTENNA PERSONNEL

The record shows that, following the Foundation filing
. Jt, .

of this suit, Jerome Balas~ was the" " of the antenna

program at BT and was "assigned the job of investigating

why the customers were not purchasing antennas" including

the threats of JFD (RECORD).

customers and JFD threats thereto,

away byJFD (See if ,(~..~k'HN"l.{.::

Though then on~notice
in this litigation (motion

J,
Balasi~' investigation of

~ It.
Mr. Balas~ was hi~ered

~ ... \. I,

I~

that BT.was trying to join JFD

to add iJFD) in the midst of f1r.

J~ .,./'
The day after Balas:j,.s- left ,MIl. Blonder (record) searched

1 '
/V'\

files of Mr. Balas~' correspondence with the
.• d ~

customers and couldn't find them. (The Balas):,S depa-p.t-liTe
/\r,

(D.EX .;o.0",-) shows that BT's courrseL asked Mr. Balas~for

them)

,The
)'k~f' 'h!J
B~~5 immediate

deposition (P •.EX )
~,".M,?

superior, Mr. Helb~ei,

shows that Mr.

also looked in

for tncsetcompany files and in addition, found missing other
JlI;

BT company records that were ,under Mr. Balas~ care; mamel~.
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(Fortunately, two memoranda tnat Bala~ admijts were
~. ~

memos (Balas:l>;( Dep. )were,Ail0tner nands. and tnus

have thus been hampered.

~.~~~~;Xq'.~.'.,
Not only has BT been hampered in its proofs1\by the a"\>l~,,1E&'M?

t::t,...,
above circumstances, but the processes of the Court itself ~~$,~

~~

But JFD was not content with hiring away Mr. Balasit,

the "head" of the BT antenna sales program and the BT official

charged with investigating tne JFD activities in the market­
€. ~wn

place for the prlpe~~}es of BT's response in this suit.

In the heat of this litigation last summer, just before

engineerp, Mr.

(QUOTE JOB) •

tne __day set for trial, JFDnired away other key BT
C~~ lM~t~,."

AJ ex~er (QUOTE JOB) and Mr. AI!.1--~6n Shenfeld

Mr. Shenfeld, indee~was the co-inventor of Blonder­

Tongue patent in suit and thUS, just as trial had been set,

JFD's action deprived BT of the services (and, obviously,

the reliable testimony and loyalty) of its own co-inventor

in its own patent in suit against .JFDl
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The record shows how hampered BT was in its proofs

(and what interference this caused with the processes of

this Court) as a result of the hiring away of co-inventor

Shenfeld. Mr. Blonder testified (RECORD) that Mr

Shenfeld only made the performance tests on the JFD antennas

charged with infringement, and Mr .. Blonder had no knowledge

that qualified him to testifyl And Mr. Schenfeld was now

in "every" camp.

But even this was not enough in the campaign to prevent

BTs emergence in the antenna field and .:. to hinder the BT

proofs in this litigation.

On the eve of the trial,~FD even hired away ~_

(stve job ) ~d the West Coast sales representative of BT

(record)! .

Is it any wonder that BTs business deteriorated and its

valued Vi4e President had to be let go? (RECORD)

I:
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THE FOUNDATION IS NOT A MERE LICENSOR
//

</ .>:
The FoundatIon has tried to maintain-it's innocence and

a pos-tur-e that it is only a licensor~~ t4.'"'t.. t<~_
~·~4J'r1)·, )

But a mere licensor does not permit its name to be used

for advertising (as .distinguished from a mere mention in a

license notice) (EX ads, Par. 10 license, D.EX).- .

And Mr. Finkel has made very plain that JFD's interpre­

tation of the Foundation-JFD relationship is far more

(quote from letter left with Sam Smith) (quote other Finkel

letters that Foundation is in a corpor~ venture)

And a mere licensor does not issue news relaases for use

as a mailing piece to the trade (D.EX ).

And certainly a mere licensor does not bring suit where

it knows it has no jurisdiction, just to produce a news

release With a competitor's name as having been sued, for the

~rpose of having the relaase mailed to the trade, including

competition's customers, (Quote Finkel again that Foundation

knew of the issue) •
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CONCLUSION AS TO COUNT I

Whil~i BT would have liked to present a much stronger

case, it believes it has offered sufficient reliable evidence

of all of the events of the campaign above-described and

alleged in the counterclaim--~-evidencethat has not been

rebutted by the counterclaim defendant in any manner whatsoever.

The actions of JFD, indeed, in hiring away Mr. Balash

with the records and co-inventor Schenfeld (with

his personal knowledge of BT's tests ~ JFD's

structures), of course, greatly hind.eredthe proofs.

COUNTERCLAIM II

ANTI-TRUST

Mr. Finkel has admitted that JFD is the largest antenna

manufacturer in the world (REF). The above acts of unfair

competition were clearly designed to r~ain a~~ BT and

others from competing in log-periodic antenna business. It

did succeed in restraining BT's commericalactivities

therein as before documented (15 U.S.C.14).

/

(I
1 ... ..... --'-'-_____
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This was clearly a plan in which both JFD and the

Foundation partook, and th}'S involves a>conspiracy, as well

(15 U.S•C•L ) •

~ " /I..
B~ ''I\W'vIA mo~ has been shown.

Mr. Finkel has frankly admitted that JFD had been using

the patents in suit (covering certain log-periodic antennas

only) as a threat of suit with customers and~in the

same with argument that the customer, in order to get the

patented antennas, had to take a whole line,including other

antennas or other products than antennas not covered:by the

patents.

Mr. Gilbert also so testified (QUOTE).

Mr. Finkel's admissions,

Cohn (P.EX ) (QUOTE)

Here are his exact words (QUOTE)

were verified by Mr.

Mr. H also verified these tie-in practices

(P. EX. ) (QUOTE)

This constitutes a violation of the tie-in prohibitions

of 15 U.S.,C.15, admitted by the Viee President of JFD itself

and verified by several oth~r witnesses.

'I
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The counterclaim defendant JFD has offered no evidence

at all to overcome these proofs.
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PATENT MIS-USE-UNCLEAN HANDS

Even had the above acts not to

anti-trust viol~ions, they at the very least establish

patent mis-use, patent mis-marking and unclean hands.

a. The use of threat of suit under certain antenna patents

coupled with the requirement that to purchase these

antennas the customer has to take the complete line,

including accessory equipment admittedly not covered

by the patent, is a clear mis-use, barring any relief.

b. The knowing~y putting of wrong patent numbers on
~ "'"

products~ads of products offered for sal~, is not

only mis-use, but, under 35U. S. C. )dIJ 7/ , c~rries a

fine .or $500 for each ad? "

c. Each .o f the acts (a) and (b), the false and misleading

advertising campaign, the raiding of key personnel,

and tihe hampering of proof in this case, each, at the

very least constitutes unclean hands.
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I'
i

II

THE INFRINGEMENT OF THE BLONDER/SHENFELD PATENT

It has previously been shown in connection with antici­

pation of,the Isbell patent that Du~mell! admitte~before
JV,J""",""

Isbell fo~ceived a two-parallel ~m log periodic dipole

construction closely resembling the BT Dart.

Duh1mmell, however, did not make certain further dis­
{\

coveries that bear on the BS inve~~ion though he did every­
(.!v"'tl.

thing that Isbell didJn~~fl~a'VJle ea~lier.

?)
First, Duhmell did hot know that his two·planes could

/\

be rather widely separated in termS of fraction of a wave-

length and still

deteriorat;ion of

operate as a log ,periodic

the pa~t.t~:~~
~/

antenna without

BS d~saovered that they

sufficiently to overcome the

couldi sepa.rate the planes

mechanical instability ~ other

prior log'periodic structures andiyet maintain log~eriodic

operation (QUOTE FROM PATENT).

,.
H

~

Secondly, Duhmmell did not discover how to use this
11

kind of antenna with parallel wire; transmission line which

inherent I:\! has a very close~,heratd.on between the lines and
1\..-.. If 06

. thus cannqt match parallel b~ms qf such appreciable separation.

II

I
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In fact, Duh'1nmell conceded in his patent that .whlle it
"-

would be desirable to use parallel" wire transmission line,

he didn't know how to adapt it (QUOTE PATENT).

,
hv,

Similar admissions were made by Mr. HeffEiPa~ and the
\'.. . ''(... ~<'\

QST technical editor (the surp~ise of Heft~d from desposi-

tion) •

BS however discovered that it the parallel wire ,trans­

mission line is carried near the ~ront end of the antenna in

a certain critical way that it win, even though the parallel

wire line is of much smaller separ-at t on betwean its lines

'Hi ""'"than the separation between the antenna brpms do. obvious and
IM' Ic.'~\¥ A" ~ c.;,.,1\

surprising thingsl~¥&~anDuhmmell, Heff~ or,
anyone els~ namely:

adequate,a sur-pn sLngly

inte/st.
A

prevent deleterious relative movement of line
~.A

and antenna that upsets or f~s the radiation
11',+,

and $ provide

a.

receiving field;
~

m~ over the frequency band ot

1"<l'''~ tA).!.."')
The critical way that BS h~~to accomplish this

was ~y:

,1. Rigidly holding the front end apart by an

insulator at the two connecting points (SHOW

SKETCH AND. QUOTE CLAIM W~TH NUMBERS)

I:
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2. Holding the parallel wire line beneath

the lower boom by m~ans mechanically connected
:i ..!to this insulator-boom assembly (SKETCH WITH

'DEPENDING MEMBER ADDED.: •• QUOTE CLAIM WITH NUMBERS)

'(This ingenious technique apparently producing a

transition that effects the necessary "match" from

the small separation transmission line to the

widely-separated beams):

4. Insuring the mounting to the mast at a )1.egion

Iremote from the front end and near which a further
Ci

insulator completes the beams at the precise

separation (QUOTE CLAIM GIVE NUMBERS).

The record shows that never before BT had such a structure

appeared on the market (QUOTE).

While

defendents

the so-called prior art cited by the counterclaim
<::>'admittedly shows parallel b~ms (as, indeed, do

the IsheH and Mayes and Garroll patents themselves) none

teaches either individually Or in combination or even,hints

at this critical cons~ruction for use with parallel wire

lines as above set forth.
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As previously stated, the granting of the BS paten~

with the ~xaminer citing therein and thus fully knowingAboth
~

the Isbel~~Mayes and Carroll pat~nts, constituted a finding

by the Pat;ent Office that this wall an unobvious invention

over the work of Isbell, Mayes and Carroll and the other

prior art .of record.

INFRINGEMENT

Perhaps the best evidence of this unobviousness and of

the significance of the BS improvement invention ltites in

the fact that after the BT Dart had been introduced on the

marketlJFD completely changed the idesign of antennas to

incorporate this new BSinvention~

It is significant that despite this

the BS invention JFD;both using its name

incorporation of
\i'l:1

and with~consent

of the Foundation, using the University's name,

represented to the public in its '1-dvertisements
~

antennID~ the invention of the University and

coplanar poomiC>fthe
i:tV'rt,;!w1 fttw",! ( ~ )

Isbell teachings.
f\

L

still

that thts~~
f

JFD (REFERENCE).
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to indicate to this Court that this consbruction was a
I:..c.'<"'~

fortuitous aeq~1sitTon that fell within the scope of the BS

\

TF»' {}
D. EX showsye later adoptLon of the BSC:Onstruction ,

with the re latively widely spaced booms and the critical (-ev't~!b/~.WA11

transmission line mounting arrangement above-describe~as is

reproduced in the following sketch. (SKETCH THE JFD ANTENNA

THAT INFRINGES).

I
j
1
i\
:i
J
j

1

I,,
,~

Counterclaim defendents' coun~l

OA/V"y) . /I/YI-t\\."",;#,C?)
(~allles~~~ tried

claims sinc:e the parallel wire line of this new JFD antenna

was also used for an additional purpose (QUOTE).

That additional purposes maylbe served, doesn't, of

course, eliminate infringement where the infringing ~tf;.~'
g;> .4&.......-"

is also attained.

But ,the other JFD new antennas D~.~EX~ show the very

same parallel wire insulati0n covered line used in the BT

Dart line D.EX 10 and D.EX.20 of the BS patent)showing

the complete spuriousness of this. assertion (SIDE BY SIDE

SKETCH OF JFD AND BS).

Maye:s, of course! admitted that JFD changed the boom

spacing ad'ter the introduction of the BT Dart. (FIG.)



out\
~

Founda-

i

A clear case of infringement has thus been made
~~

and each of JFD) ~es and the University of Illinois

tion have received financial return for use of the BS inven-

tion in the changed line of JFD antennas.

1
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