Page

Page

497

both you and your opponent. As I said, the statistics for the
annual survey of the soft drink industry -- survey of the soft
drink industry, are garnered in various sources including maga-
zines, newspapers, industry contacts, 10 K's, 10 Q's, and annual
reports and the best estimates of a given moment, and they change
from year to year as can be seen from perusal of past reports.

These statistics are inexact as indicated by a major revision
made of the entire series and particularly to the extent of 32
percent in Coca-Cola in 1972 due to the availability of new data.
These numbers are mainly put together to ascertain the general
size and shape of the industry as a whole rather than be overexact
on the individual companies, and therefore, the numbers of the
individual companies should not be takem as Gospel.

1624, Lines 18-25

THE WITNESS: Of those companies that I fully don't have
in there or, as I said before, sort of a fudge figure to a
degree. I just took a certain percent and presumed that I
have covered those percentages in my best estimates.

JUDGE JACXSON: Tell me precisely how did you arrive at
this figure?

THE WITNESS: Guess work.

1633, Lines 8-11

JUDGE JACKSON: ... from the witness's statement it does not
exist, and if 1t did exist it isn't very scientific. 1In fact, it
is totally unscilentific. It consists of rumor, gossip, and general
conversation and hearsay that he collects.

Question 11.

with

What percent of total soft drink sales is controlled by bottlers
a sales volume of under $500,000?

Answer 11.

Information regarding the percentage of total soft drink sales

volume of under $500,000 is not avallable. Based upon information
provided from NSDA membership which represents approximately 75 percent
of the soft drink maunufacturers in the United-States, we would estimate

such

sales would be approximately 1 percent.
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PERCENT ACCOUNTED FOR BY:
4 LARGEST 8 LARCEST 20 LARGEST 50 LARGEST

SIC CODE CLASS OF PRODUCT COMPANIES COMPANIES COMPANIES COMPAMIES
20430 Cereal breakfast

foods 84 96 929 100
2066 Chocolate & cocoa .

products - 72 85 P 100
20821 . Canned beer & ale .59 77 96 1C0
2076 Vegetable 0il mill - - .

products 45 70 94 100
2079 Shortening & cooking i

oils - 40 61 87 s9
2082 Malt beverages 52 70 91 99
20822 Bottled beer & ale . 46 65 89 99

- 2085 Distilled liquor, .

except brandy © 50 PR V3 90 99
2095 Roasted coffee 64 - 79 91 97
2074 ’ Cottonseed oil mill . .

products . 42 55 74 96
2032 Canned specialities . 62 76 89 96
20980 Macaroni, spaghetti

and noodles 34 50 74 93
2034 Dehydrated fruits, . .

' vegetables & soups 31 50 74 - 92

2041 - Flour & other grain .

will products 32 53 76 91
2052 . Cookies & crackérs 58 67 80 91
2047 Dog, cat & other .

pet food 50 . 67 81 90
2017 Poultry & egg, . .

processing 23 37 61 86
2037 Frozer fruits & -

vegetables 28. 42 . 64 86
20910 Canned & cured seafood

including soup (except

frozen) 38 56 71 85
2087 . Flavoring extracts &

sirups 62 70 76 84
2038 Frozen specialfties 36 48 65 82
2023 Condensed & evaporated

* milk 34 52 66 80



499

PERCENT ACCOUNTED FOR BY:

4 LARGEST 8 LARGEST 20 LARGEST 50 LARGEST

SIC CODE CLASS OF PRODUCT COMPANIES COMPANIES COMPAMNIES COMPANIES
2035 Pickles, sauces

& c£1lad dressings 30 42 57 76
20065 Confectionary R

products 32 43 59 75
2022 Cheese; natural

& processed 40 51 62 74
20250 Ice cream & ices 27 37 54 70 ~
2033 Canned fruits & .

vegetables 18 29 51 69
2011 Meatpacking plants 26 39 53 67
2099 Food preparations 26 36 50 65
2016 Poultry dressing

plants 16 25 52 62
2051 Bread, cake & .

related products 27 37 48 60
2048 Prepared feeds %22 30 42 57
2026 Fluid milk 17 26 41 54
2013 Sausages § other

. /prepared meats 16 25 37 53

20860 Bottled & canned

soft drinks 14 20 32 45
SOURCE:

1972 Census of Manufactures, U.S. Department of Commerce,
Burcau of the Census, "Concentration Ratios in Manufacturing"
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Louis W. Stern, Oriye Agodo, and Fuat A. Firat

Territorial Restrictions in
Distribution: A Case Analysis

Although the Schwinn decision poses problems for management,
the soft drink industry’s case for special overriding
legislation is a weak one.

ERRITORIAL restrictions often play an jim-
portant role in agreements between fran-
chisors and franchisees. That is, franchisces may
obtain exclusive rights to market the franchisor’s
brand(s) within a given geographical area; these
rights thereby give the franchisees monopoly po-
sitions with respect to these brands. From a mar-
keting strategy perspective, such restrictions fre-
quently make sense, because the franchisor is
more concerned with the ability of his franchisces
to win competitive battles against other brands
than he is with their ability to do battle among
themselves, thereby cannibalizing one another’s
sales volume. In the early stages of brand de-
velopment and growth, such restrictions can be
" viewed as a needed incentive to secure adequate
market penetration vis-a-vis established brands
within the same product category. Froin an anti-
trust perspective, however, such restrictions are
highly quesiionable because they are a blatant
means of prohibiting intrabrand competition.
Thus, the issue of territorial restrictions provides
an example of a classic confrontation between a
marketing strategy that seeks to promote inter-
brand competition and antitrust programs that
seek to promote competition among all brands,
including those owned by specific franchisors.
Since the Supreme Court’s 1967 decision in the
Schwinn case (which found territorial restrictions
in distribution to be illegal on a per se basis),'
many industries have been operaiing in limbo
with regard to their distribution systems. For the

L. United States v. Amold. Schwinn & Co., 388 U.S. 365
(1967).

Journal of Marketing, Vol. 40 (Apnt 1976), pp. 69-75.
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most part, these industries have continued to use
past practices pending final clarification of the
issue of territorial restrictions.? This article as-
sesses the various factors surrounding territorial
restrictions in the distribution of soft drinks. The
soft drink industry has been isolated {or analysis
because segments of the industry have been par-
ticularly vocal in urging Congress to pass legisla-
tion designed to override the Schwinn decision. As
a result of the assessment presented in this article,
the authors take a position opposing the use of
territorial restrictions in this industry. A similar
analysis to the one presented here can, it is be-
lieved, be applied to other product classes in the
food and beverage industries (e.g., bread and
beer), where such restrictions are prevalent.

Major Theoretical Issue

The primary theoretical issue involved in the
legal arguments regarding territorial restrictions
concerns whether intrabrand competition is, from
a societal viewpoint, as important as interbrand
competition. Related to this issue is the question
whether restrictions on intrabrand competition
should, from an antitrust perspective, be treated
as per se violations of the antitrust laws or judged
on a rule of reason basis. The position of the U.S.
Department of Justice has been that territorial
restriction “‘inhibits second and third-line com-
petition, unless proven otherwise,” which seems
to indicate that this department would accept
“reasonableness” criteria. Furthermore, the Jjus-

‘2. The confusion siill surrounding this issue has been de-
scribed in James R. Burley, “Territurial Restriction in Dis-
tribution Systems: Current Legal Developments,” Joursat
OF MARKETING, Vol. 39 (Octuber 1975), pp. 52-56.

©Copyright 1976 American Marketing Association
All Rights Reserved



501

70

Journal of Markeung, April 1976

tice Department would probably argue for o rule
of reason approach in situations where firms are
failing and appear to require territorial protection
in order 1o survive.?

Limitations on intrabrand competition have
been attacked under the Sherman Act, whereas
limitations on interbrand competition have been
attacked under Section 3 of the Clavion Act and
Section 5 of the Federal Trade Commission Act,
as well as under the Sherman Act. The history of
court decisions related 1o territorial restrictions
has been fully presented by McLaren and by
Werner;* therefore it will not be reoeated here.
What is crucial in this historv for our purposes
however, is the fact that the Supreme Court deci-
sion in the Schwinn case left no ambiguity about
the illegalitv of territorial restrictions in situa-
tions where products are sold ouwtright to fran-
chisees: such restrictions were found 1o be unlaw-
ful per se. If title, dominion, and risk do not pass
to the franchisee but remain with the franchisor,
the territorial restrictions are, apparently, accept-
able as long as the franchisor does not engage in
allied price-fixing activities with his franchisces .’
Thus, unless the franchisor decides to enter into
consignment arrangements, he cannot legally im-
pede intrabrand competition via territorial re-
strictions. In situations of outright sale, dis-
tributors and dealers are free to adopt their own
policies with regard to extent of market outreach.

Under these conditions, if individual franchised
distributors and dealers decide to invade one
another’s markets and are successful in doing so.
the balance of power within the channel may
shift from [ranchisor to franchisees, especially
when the latter begin to control a large amount of
sales and develop strong relationships with cus-
tomers and consumers in vast geographical mar-

3. See Betty Bock, Antitrust Issues in Restricting Sales Ter-

ritories and Ouulets (New York: National Industrial Confer-
. ence Board. Studics in Business Econamics No. 98, 1967),
pp. 17-18. :

4. Richard W. MclLaren, " Marketing Limitations on In-
dependent Distributors and Dealers—Prices, Territories,
Customers. and Handling of Competitive Products,” Anti-
trust Bulletin, Vol. 13 (1968), pp. 161-175; and Ray O.
Werner. “ Marketing and the United States Supreme Court,
1963-1968,” JOURNAL OF MARKETING, Vol. 33 (January 1969),
PP. 16-23.

S. Werner, same reference as footnote 4.
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ketplaces. Thus, from the perspective of counter-
vailing power, territorial restrictions may have
added appeal 1o the franchisor wishing to retain
considerable influence within his distribution
network.

The desire to avoid intrabrand competition and
thus to protect franchisees from one another,
combinad with the implied desire of franchisors
to retain power in their sysiems, were probably
the motivating forces behind the soft drink indus-
try's efforts to obtain legislation that would over-
ride the Supreme Court’s per se judgment relative
to territorial restrictions in the Schwinn case. The
basic public argument of the industry spokesmen
has been that territorial restrictions on intrabrand
competition foster more intense interbrand com-
petition and better customer service than would be
the case in the absence of such restrictions.

Historical Background of
Soft Drink Distribution

To fully understand the issues involved in the
soft drink situation, it is useful to review briefly
the history of distribution in that industry. The
soft drink industry was established in the U.S. in
1807 by local apothecary and pharmaceutical
shops. By the close of the nincteenth century, the
product had moved beyond these types of out-
lets ¢

Many brand names that are familiar today
were on the market after the turn of the twentieth
century, and franchising systems had begun to be
developed. The Coca-Cola Company had incorpo-
rated and begun marketing in 1892; by 1904, it
had authorized 123 planis to bottle, distribute,
and sell its trade-marked product within specified
geographic boundaries. Dr. Pepper Company and
Seven-Up began franchising systems in 1926 and
1928, respectively.

While some firms attempted to expand their
operations without using a franchising system,
they soon found that long-distance shipping to
wholesale grocers across the country was un-
economical given- the cost advantages of local
production and the need to recover returnable
bottles. Consequently, from the mid-1930s umil
the mid-1950s, the soft drink industry became
almost totally local in bottling and distribution.’

The post-World War 11 period, however, saw four
major developments that have helped determine

6. U.S. Congrcess, Senate, Subcommittee on Antitrust and
Monopoly, Hearings, Exclusive Territorial Allocation Legisla-
rion, 92nd Cong., 2nd sess., August 8, 9, and 10. September
12 and 14, 1972 (Wachington, D.C.: U.S. Government Print-
ing Office, 1973), Part 1, p. 15.

7. Same reference as footnote 6, p. 33.
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thecurrent structure of distribution in the industry.
They include:®

. The growth of chain grocers. The growth of
chain grocers over the past 25 years has pro-
vided the soft drink industry with an increas-
ingly important set of outlets for attaining the
extensive and penetrating distribution that
currently is the foundation of the industry. In
1971, chain supermarkets accounted for the
largest estimated share (35%) of soft drink
sales to the final consumer.

o

The increased use of oneavay {nonretumable)
containers and privaie labels. The high cost of
handling, storing, and transporting return-
able bottles makes their use impractical in
warehouse delivery systems. The technologi-
cal development of one-way containers
brought chain grocers into the production and
distribution of private-labe! soft drinks,
thereby strengthening the retail market po-
sition of the chains as soft drink outlets. In
addition, the avaiiability of such containers
facilitated the entry of simaller regional firms
into the industry and enhanced the ability of
all soft drink firms to engage in direct-to-chain
warehouse shipments from distant points.

. The restructuring of consimer markets. The
shifting demographic characteristics of the
U.S. market—including population growth,
greater consumer nobility. the expanded
highway. system. and urban concentration,
among others—affected the soft drink indus-
try as directly as they affected all other con-
sumer goods industries. The availability of
larger markets to many bottlers has necessi-
tated greater capital requirements and the

W

redefinition of territorics. These needs have -

been increasingly met by mergers, plant con-
versions, and other intra- and interindustry
ownership transactions and arrangements.’

4. The growth inindustry sales. Asaresultof the
restructuring of consumer markets and ag-
gressive marketing, industry sales grew at a
rate of 1065 per year for the 1960-1970 period.
The growth attracted the attention of
acquisition-minded firms. This brought about
more ownership transfers, many of which
were conglomerate in nature (e.g., Westing-
house’s purchase of several Seven-Up
bottlers). Far the first time in the industry’s
history, “outside” money was attracted to it
and companies not previously identified
with soft drinks began to enier.

. Same reference as footnote 6, pp. 34-35.
. Same reference as footnote 6, p. 225.

O

Industry Structure and Campetition

The foregoing devclopments have had a fun-
damental impact on indusiry structure and com-
petition. To explore this impact in detail, it is
useful to divide the industry into its three major
comporents: franchise companies, bottlers, and
retailers.

Franchise Companies

For the most part, franchise companies produce
flavoring concentrates or syrups which they sell
to franchised bottlers who, in tum, formulate
branded soft drinks. By 1971, there were approx-
imately 75 franchise companies in the United
States. Thirty-six of thes¢ companies franchised
their products throughout the U.S. Fifty-two of
them granted at least one franchise for a trade-
marked product, while the remaining companies
produced flavoring concentrates or syrups on a
nonbranded basis for distribution to independent
bottlers.’® The four largest makers of syrup
(Coca-Cola Co.. PepsiCo, Royal Crown Cola Co.,
and Seven-Up Co.) control about 70% of the
syrup market.!!

Boftlers

Bottlers are the manufacturers, sellers, and
physical distributors of bottled and canned soft -
drinks. As indicated above, they purchase concen-
trate or syrup and blend it with carbonated water
to produce the final product according to spec-
ifications established by the franchise company (if
they are franchisces) or to their own specifications
(if they are producing their own brands). Three
types of firms have come to dominate soft drink
bottling:'? :

1. Wholly owned bottling and canning opera-
tions of syrup or concentrate producers

2. Bottling plants owned by large conglomer-
ate corporations

3. Large multiplant botiling companies

Firms of these three types accounted for 62.5%
of total industry. sales in 1967. In view of the sig-
nificant number of mergers and acquisitions in
the industry since 1967, the percentage is un-
doubtedly higher than this now. More recent data
will become available when the U.S. Census
Bureau releases the concentration ratio informa-
tion based on the 1972 census.

10. Appendix: Cresap. McCormick, and Paget, Inc.. “A
Study of the Soft Drink Bottling and Canning Industry and
the Impact of the FTC Comgtaint on the Industry’s Future,”
same reference as footnote 6, pp. 48-49.

11. Same reference as footnote 6, p. 224,

12. Same reference as footnote 6, p. 222,
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The increasing importance of large bottling
plants has led to the rapid decline of small and
medium-sized plants. The number of soft drink
plants dropped from 3,501 in November 1968 to
2,990 in November 197i. During this time, the
portion of total soft drink sales accounted for by
plants with an annual sales volume of over $2
million increased from 34% to 69%, while the
share of total soft drink sales accounted for by
plants with annual sales volumes of $500,000 or
less fell from 16% to 10%.'?

Retailers

The third component of the soft drink industry.
retailers, represents the final market link in the
distribution channel to the ultimate consumer.
The major retail outlets in the industry and their
estimated shares of soft drink sales in 1971 are
listed in Table 1. As indicated, it appears that about
55% of total soft drink sales were made through
chain and independent grocery stores that year.

Potential EHfects of Eliminating
Territorial Restrictions

The above discussion represents an objective
picture of the structural evolution of the soft drink
industry. This section examines the factors that
led us to take a position against legislation that
would permit territorial restrictions. The primary
question we considered in reaching this position
was: What are the likely potential effects of the
elimination of territorial restrictions in the indus-
try? In answering this question, we have focused
on three key variables that have been discussed in
the various arguments offered by the supporters
and opponents of territorial restrictions in the soft
drink industry: (1) retail prices, (2) market com-
petition, and (3) depth and quality of market
coverage.'

Patential Ettect an
Rotall Prices

There appears to be general agreement among
supporters and opponents of " territorial restric-
tions that the elimination of such restraints
would lead to reductions in retail prices paid for
soft drinks. There is, however, disagreement as to
the amount, extent, and duration of any such
price reductions.

13. Same reference as footnote 6. pp. 222-223.

14. Paris of the succeeding discussion are based on Pro-
fessor Louis W. Stern’s testimony. which was reprinted in
U.S. Congress, House, Sub ittee on C <e and Fi-
nance, Hearings, Exclusive Territorial Franchise Act. 93rd
Cong., 2nd sess.. June 27 and 28, July 1 and 2, 1974
(Washington, D.C.: U.S. Government Printing Office, 1974),
pp- 880-893.

TasLE |
RETAIL OUTLETS AND THEIR SHARES OF
SoFT DRINK SaLEs IN 1971

. Percent of

Retail Outlet Total Sales
Chain supermarkets 35
Grocery and convenience stores 20
Restaurants and bars 15
Service stations 12
Recreational outlets - 7
Other “on-premise” outlets 6
Other retail outlets 5

Source: U.S. Congress, Senate. Subcommitiee on Anti-
trust and Monopoly. Hearings, Exclusive Teritorial Allocation
Legislation, 92nd Cong.. 2nd sess., Augusi 8, 9, and 10, and
September 12 and 14, 1972 (Washington, D.C.: U.S. Gov-
cmment Printing Office, 1973), Part 1, p. 62.

The Federal Trade Commission (FTC) has esti-
mated that if territorial restraints were elimi-
nated, the average price of soft drinks could fall
by as must as 5%, saving consumers $250 million
per year.'$ William Comanor, an opponent of re-
strictions, has quoted two separate amounts—
$100 million and $1.5 billion—as potential con-
sumer savings that might result from their elimj-
nation.'* The lower figure was suggested by Lee
Preston,'” a proponent of the restraints, while the
latter was developed by government officials op-
posing the restraints.

On the other hand, although supporters of re-
strictions appear to concede potential price re-
ductions, their admission is not without reserva-
tions. In fact, Professor Preston questions whether
the potential price reductions at the wholesale
level in the soft drink industry would automati-
cally be passed along to consumers.'* Crawford
Rainwater, president of the National Soft Drink
Association (NSDA), contends that any price re-
ductions to the consumer would be short-lived.*
Indeed, Mr. Rainwater has suggested that if ex-
clusive territorial arrangements did fall. pressures
would be generated that would tend to increase
the costs of soft drinks to the consumer at an
accelerated rate.2®

By and large, the issueof potential effect on
prices presents a notably vulnerable point in the
defense of territorial restraints. It is also a key
issue over which there is some measure of agree-
ment in the opinions of both supporters and op-
ponents of territorial restrictions, in spite of the

15. Same reference as footnote 6, p. 224,

16. Same reference as footnote 6, p. 453.

17. Same reference as footnote 6, pp. 396 and 453.
18. Same reference as footnote 6, p. 396.

19. Same reference as [ootnote 6. p. 18.

20. Same reference at footnote 6. p. 19.
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qualifying reservations of the former. The argu-
ments that wholesale price reductions might not
be passed along to consumers and thai price re-
ductions to consumers would be short-lived are,
while plausible, not strongly convincing. In an
industry as highly compctitive as food retailing, it
is difficult to imagine a wholesale price decline of
4% or 5% not being passed along to consumers,
either in whole or in part. .

The noticn that consumer price reductions
would be short-lived is partly predicated on the
assumption that, in the long run, the larger
bottlers would, via price competition, drive the
smaller bottlers out of business. Once this market
“shakeout”” occurred, the larger bottlers would
supposedly be left in monopoly positions and
thereby be able to charge monopoly prices. As
indicated previously, though, a market “shake-
out” is already occurring in the soft drink indus-
try and will simply be accentuated if territorial
restrictions are removed. It is too simplistic to
argue that the “shakeout” is and will be the result
of price competition alone. As the earlier discus-
sion has shown, a series of market forces are at
the base of the charging conditions in the soft
drink industry. During a prolonged period of
market readjustment, the prime beneficiaries of
the price competition that is induced will be ulti-
mate consumers, who should receive lower prices
as a result.

Two major sources of downward pressure on
retail prices are noteworthy. First, intrabrand and
interbrand price differentials of up to 30% have
been found 1o exist between contiguous ter-
ritories.?! These differertials reflect, in part, the
fact that some territories are simply not large
enough to offer operating economies of scale 10
bottlers attempting to serve them. Such scale
economies will be achievable as territories are
expanded once territorial restrictions are lifted.
They will be a potent force in lowering costs at
the wholesale level and, thereby. lowering con-
sumer prices.

Second, according to one opponent of territorial
restrictions, it costs $1.82 to distribute a case of
soft drinks under the present bottling system, ver-
sus only 20¢ to distribute a case of comparable
merchandise through grocery chain warehouse
systems.2? Because the elimination of restrictions
will enable retail grocery chains to deal with dis-
tant, price-<competitive bottlers shipping one-way
containers on a warehouse delivery basis, the
Iowered distribution cost should lead to down-

21. Same reference as footnote 6, p. 224,
22. Same reference as {ootnote 14, p. 850,

ward pressure on consumer prices. Of course,
each of the above-mentioned sources of pressure is
dependent on whether the price reductions at the
wholesale itevel are passed along to consumers.
On the other hand, the surviving bottlers will not
be monopolies in the strict economic sense of the
term, and it is therefore illogical to expect
monopoly pricing behavior in their market con-
duct, even once the market shakeout has been
completed. If individual markets should somehow
become monopolized, the Sherman Act already
provides an avenue for attacking such conditions.

Potential Effect on Competition

It has been suggested that if territorial restraints
were eliminated, some of the largest bottlers would
certainly grow at the expense of small bottlers,
which would 'ead to anincrease in concentration in
bottling on both a nationwide and a regional hasis.
It has further been suggested that the number of
different bottlers in any specific local market area
would probably decline, with the result that the
number of brands available in those areas would be
reduced; that is, there would be a lessening of
interbrand competition.?

On the other hand, the FTC has shown that there
is currently a high level of market concen-
tration in the soft drink industry at both local and
national levels.? According to the FTC, one result of
the high level of concentration is the absence of
effective interbrand as well as intrabrand compe-
tition. This is due, in part, to the fact that there
are a number of large bottlers who hold fran-
chises from more than one syrup manufacturer.

Elimination of territorial restrictions would
probably bring about further reduction in the
number of bottling firms but would also, in the
period of market adjustment, generate more com-
petition among the surviving firms than now exists.
In the absence of restrictions, chain grocers and
other retailers would be free to make their soft
drink purchases from whichever bottlers offered
the lowest prices and most atiractive services. This
factor would almost certainiy lead to ihe elimina-
tion of price differentials among contiguous ter-
ritories and to lower consumer prices.

In addition, the small bottler faces a rather un-
tenable position under the present system. Civer:
the changes in his market,in the products available
(package sizes, brands, etc) to better serve his
market, and increased labor and transportation
costs, among other factors, the small bottler is faced
with a major investment problem. As pointed out

23. Same reference as footnote 6, p. 395.
24. Same reference as footnote 6, p. 223,
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by Arthur MacDonald, president of Coca-Cola
Bottling of Los Angeles:

newer and faster canning and botiling lines are
required in order toreduce production costs and to
offset labor rates which at a current rate of
approximately $5 per hour. including fringe ben-
efits, are among the highest in the nation. Equip-
ment becomes obsolete more rapidly with changes
in container sizes and packaging innovations. A
high speed soft drink can line today costs between
$750,000 and $1.000.000dependingon the sizeand
support equipment. To justify this investment re-
quires an annual volume of 4 to 5 million cases. It
is obvious that these installations become possible
only for the large volumeentities . . . a situation not
envisioned in the early years of the industry when
franchise boundary lines were established.?*

Thus, if he is to serve his market areain a satisfac-
tory manner, a small bottler is going to have to
undertake some rather costly plant updating. These
steps will result in increases in the rated output of
his bottling operation that can only be absorbed by
increasing the size of his territory. It is obvious,
therefore, why there have been numerous mergers
among bottlers in contiguous territories. The small
bottler can either combine with another bottler
(and thereby become a “large” bottling operation)
or, without new investment and larger territories,
he can slowly, but surely, fade from the market as
his ability to serve his market becomes weakened
and his labor and transportation costs increase. It
would be preferable to give the small bottler who
can update his equipment and thereby pursue
competitive markets a “fighting chance.” The ter-
ritorial restriction system does not give him this
chance because, under it, he must allocate re-
sources inefficiently. With territorial restrictions,
the small bottler is faced with redundancy, even-
tual bankruptcy, or disappearance as a separate
independent entity through merger.

1t is no doubt true that eliminating the existing
system of restrictions will serve to accelerate the
rate of decline in the number of bottlers, especially
small bottlers. However, those bottlers that are
eliminated will be those that natural market forces

" have determined to be allocating scarce resources
inefficiemly. The FTC has aptly pointed out that
survival or success under the present territorially
limited system may not depend on a bottler’s in:
dustry, judgment, or skill, the economies of his
operations, or the quality of his service, as much as
it does on the boundaries of his territory.?¢ In other
words, the existing system does not support or
encourage the very conditions or qualities that

25. Same reference as footnote 6. p. 198.
26. Same reference as fcotnote 6, p. 225.

make for an efficient and growing operation. Thus,
it does not really protect or aid the small, inefficient
bottler, even if that were socially desirable; rather,
it limits the competitiveness and opportunities for
growth of the efficient bottler, irrespective of size.

Potential Effect on Market Coverage

Soft drink industry spokesmen believe that the
existing territorial system has been an instrument
for developing the deepest distribution and the
highest level of product availability, because it has
enabled franchisors to increase sales volumes with-
out having to make the substantial capital outlays
that would otherwise have been required to secure
such distribution. This view holds that the right to
an exclusive territory is an incentive necessary to
lure and motivate franchisees. Thus, if this right
were taken away, franchisees might no longer find
any attraction in bottling, might decide to disin-
vest, or might be taken over by the larger firms, and
a lower level of market penetration could result.

While this argument is, to some extent, relevant
for an emerging industry or distribution system, it
has litle support in the case of an established,
ongoing situation where profits are positive. Profes-
sor Comanor has stated the case explicitly and
well.?7 He has persuasively argued that territorial
restrictions on competition are not needed to in-
duce capital investment throughout the economy,
because real investment in economic activities is
generally forthcoming whenever the prospective
rate of return exceeds the cost of additional capital.
So long as the return in an industry is sufficiently
high, entrepreneurs recognize that profits can be
eamed by the investment of funds obtained either
from internal sources or from the capital markets.
In addition, as demand expands in some markets,
and contracts in others, the return on investment
varies accordingly. When increased consumer de-
mand calls for further investment in distribution
facilities, the normal fuhclioning of the market
creates temporarily higher markups and increased
distributor profits. As Prufessor Comanor notes,
these increased profits, rather than restrictions on
competition, serve as a signal for new investment.

This basic process of resource allocation in a free
enterprise economy must, therefore, be seen as the
primary source of motivation for investment in the
bottling and distribution of soft drinks. Thus,
eliminating the existing territorial restrictions per
se may not affect the level of investment in this
branch of the industry. The existing depth of mar-
ket penetration and level of product availability are

27. Same reference as footnote 6, p. 446.
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almost certain to be unaffecied by eliminating ter-
ritcrial restraints.*

On the other hand, one could effectively argue
that territorial restrictions might be necded if they
were the only means by whicn a new manufacturer
could secure entry into an industry. Despite the per
se ruling by the Supreme Court in the Schwirn
case, this belief has been advanced in the various
cases on the issue of territorial restrictions over the
years and has found support in the lower courts.

It is likely that the territorial protection given to
bottlers in the carly years did speed market pene-
tration and save resources. But the indusiry is now
mature and well established. There is no logical
reason why natural market forces should not now
determine which bottlers succeed and which fail.
Protection under the law—through permitting ter-
ritorial restric tions—is contrary to the established
congressional doctrine of promoting interbrand
and intrabrand competition, especially in a situa-
tion where brands are strongly established.
Perhaps if a new firm were to enter with a new
brand, it might need the right to invoke such re-
strictions for a short period of time until it became
established, but the present competitors in the soft
drink industry are far from being newcomers to the
market.

S y and Conciusi

In October 1975, an administrative law judge at
the Federal Trade Commission ruled in favor of
exclusive territories for Coca-Cola and Pepsi-
Cola.?® Since this case is subject to appeal, the
final decision is still very much in question. It is
evident, though, that the issue continues to be a
prominent one for both government and the in-
dustry.

One of thé primary questions surrounding the
issue of territorial restrictions in distribution is
whether or not new legislation is warranted that
would allow firms to maintain or implement such
restraints. A major concern here is the possible
effect on price competition. Indeed, price compe-

28. Same reference as footnote 6, pp. 446-447.
29. In re The Coca-Cola Co. et al., 3 Trade Reg. Rep.
9 21,010 (October 1975). ‘ :

tition should be promoted by legislation, not in-
hibited. Only in those cases where price competi-
tionis predatory in natureis there cause for concern
on the part of legislators and enforcement ageicies,
and there are already a number of existing laws
that can deal adequately with predatory eonduct. If
territorial restrictions are eliminated, price com-
petition should be enhanced; the consequences for
those who cannot compete cfficicntly are obvious.
Congressional and judicial actions in the past have
confirmed that price competition is desirable; legis-
lation permitting territorial restrictions may not
serve toenhance itif, in fact, the situation in the soft
drink industry is mirrored by other industries.

Natural market forces are basically at the root of
what is happening in the soft drink industry, They
should be permitted to run their course.
New technological developments, marketing
breakthroughs, new forms of communication, and
the like, have combined to inhibit the independent
businessman from existing within a small territory.
Even medium- and large-sized bottlers should be
free to challenge the positions of one another in
order to take full advantage of economies of scale.
Thus, overriding the Schwirnm decision does not
appear warranted for this industry, although there
are undoubtedly circumstances that would favor a
return to a rule of reason approach on the issue
rather than application of the per se doctrine enun-
ciated in Schwinn,

Finally, it is important to note that existing laws
are available to curb concentration of markets
should increased concentration occur as the result
of the elimination of territorial restrictions. Be-
cause one of the major concerns with the situation
in the soft drink industry involves increased con-
centration, careful thought should be given to ap-
plying the Sherman Act in specific markets. In
addition, the applicability of the Celler-Kefauver
Amendment to mergers (both horizontal and con-
glomerate) in the soft drink industry should be
investigated. But to assume that new legislation
permitting territorial restrictions will make for a
more competitive system in the long run is errone-
ous. We cannot make progress by standing in the
way of natural market forces in order to protect
individual competitors from competition.



507

2-14-50 (ATRR)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

FIRST BEVERAGES, INC. OF LAS VEGAS,
a Nevada corporation, aad NORTON
PACKAGING, INC. OF ARIZONA, an Arizana
cerporation,
Plaladffs -Appellants

and No, 77-3336
WILL NORTCN,
Counter-Cefeacant-Appellaac,

vs.
ROYAL CROWN COLA CG., a Celaware
corperatlon, and ROYAL CROWX ZEVERAGE®
CO., ew., etal.,
Defendants -Appellees.

H&M SALES CO., INC. and MAE-CON
ENTERPRISES, INC,,
Plaintif{s-Appeilants,
vs. No. 75-1030
ROYAL CROWN COLA CO., eral, OPINION

Defeadants-Appeilaats

Appeal from the Unltec Sraces Ciserict Coure
far e Ceacal Diserice of Calllornla
Before: CHCY and TANG, Circuit judges, 2ad FOLEY, !
Clstict judge.

CHOY, Clrcuit Judge:

.-\ppe[lants filed suit contending that Roval Crown
Cola Co,'s vertically-imposed territorial market reseric-
rtions violated §1 of the Sherman Actitrust Act, Royal
Crown responded that {ts exclusive territorial mademark
liceasing system was lawful and filed breach of contract
and anticrust counterclaims agatnst appellants,

The jury found ln Roval Crown's favor on appel-
Lants’ claims and on the counterclaims. e affirm.

1. Sntement of the Case

Royal Crowa (5 a well-established soft drink
manufacturer. [t sails soft drink concentrate to ics dot-
tlers, who mix the concentrate with sugar and water, add
cartonare gas, and bottle the resulting soft drink, all ac-
cording to stick standards imposed by Royal Crown.
The bortlers normally chen sell the bortled soft drinks to
rerail outlets. There generally are no intermediarles in
the disribution chain berween the bortlers and the retail
outlets,

The botters also discribute canned soft drirks,
but do not maaufacture them, Royal Crown supplies all
the raw products for caaned soft drinks to contrdct can-
ners such as Norton Packaging. The canners produce the
finished canaed drinks anc are paid for chelr services oa
a volume basis. The citle to the cans and their contents
at ail tmes remalns with Royal Crown. Royal Crown
seils the fnished canned soft drinks to ics licenced bot-
tlers for disaribution.

Duriag 1969 and 1970, Tirst Beverages, Inc.
was a licensed bortler of Roval Crown, [ts licensing
agreemencs with Royal Crawn gave it the right o pur-
chase soft 2rink concentrare, to manufacture borded soit
drinks and to sell borled and canned soit drinks uncer
Roval Crown's Tademarked names iz a “resxicted”
terrizory. The resericied or excl ¢ terTitory assigned
™ First Beverages was e Las Vequs, Nevada area.

Bocelers such as First Beverages are not atlowed
to sell Royal Crown produc:s outsice of their excluswve

< The Honorable Roger T. Foley, Unit2d States
DisTrice fudge for the Tisaict of Nevada, sintiag by Jesig-
cation.

Published by THE 2BUREAU OF NATICNAL AFFAIRS. INC.,
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ROYAL CROWN COLA CO.

tarritories. This elimindtes intradrand compention.

Apparencly all major soft drink "unu(acrurers 182 5im-
ilar exclusive license Cistrieut:on s2h
Matter of tre Coca-Cola Co., No. 33

Matter of P2ssiCo,

C i distrioution rast 0§ sre unlawe
fut, insoiar as ¢ Jpply to distribution of soft crinks
ia non-retusaabie containers. W 1/

A. Ceatral ‘Varehcusing

Ia receat vears, there has seen a trend in the
recail grocery ndusty toward developing centra! adre-
nouse distribution systems. In a central warexcusing
system, a grocery chain or cooperative grecery-buyirg
association buvs goods in large lots [rom mangfacturers
and suppliers. The goods are delivered to a central
warehouse by the manulaciurer or sugplier. From therse.
trucks .elongng to the chain or cooperative haul the goods
to incividual retail stores.

Such a system benefits the chains 2:
t.ves. They pay less for the procuces than
the sucplier made Calivery to incivicual 5
taey ton consolicate deliveries from he -
individual stores. Thus, zneir savings Cue o Yuviag ia
larze lots and arranging Jor central Zelivery are greater
than their a¢ced delivary cosis.

Many grocery chains and cocperatives cperate
central warehouses in the Los Angeies/Grangs County,
Califoraia acrea. These ceatral warsaguses sezve wice
geographic areas, nacluding some stores in the Las
Vegas area.

ssepeci-
cule of
Also,

B. Sales to Crcerators of Ceatral Warehouses

1. The Los Aageles Roval Crown Bottfer

In the mid-1960°'s, the Los Argeles Royal Crown
bottler began selliag and celivering soft drinks to ceatral
warehouses in the Los Angeles/Crange County area, an
area within its exclusive selling territory. Soft drinks
from those warehouses were delivered into the exclusive
territories of other Rovai Crown bottlers, ircluding
First Beverages' Las Vegas territory.

Tre bottlers into whose areas the Southers Cali-
farnia central warehouses were celivering complained to
the Los Angetes bottler. The Los Angeles bottler re-
fused to srop Jelivering to the warehouses. When Royal
Crown was apprised of the suuatlon, it took oo action.

2. First Bevarages' Saies |

in fuly 1970, H & M. a Los Aageles food broker,
inquired whkether or not First Beverages would be inter-
ested 1n selling large quartities of sofnt ¢rinks for celivery
to Alpha Seta, 2 large supermarket chain, at its Southern
Califoraia ceatral warehouse. First Severages agreec i
sell the soit drings 1o Mae-Con, a Las Vagas lood diszrib-
uror. Mae-Con took title co the soft Jrinks in Las Vegss,
arranged ‘or their shipment aac resale in Los angeles
and paid H & M's brokerige ‘ees. The crucker
Mae-Con were act lic cocs for wi
tersiate commerce by
less than tne {CC-autho
Crown ch:-ac:e:-:ei .ﬁu az

ec rates 'or Zelive
tas 3 cox p B

-
n
3
-
S
.
o
s
2
'_r
H
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<
o
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Can’'s taking title was 2 sham designed to mislesd Royat
Crown iato believiag that First Beverages was setling
within its tercitory when in fact it was selling directly to
Alpha Beta in Southern Californta.

The Las Angeles bottler discovered that soft
drinks produced in Las Vegas were coming tro its
territory and complained to Royal Crown. Royal Crown
investizated the complaint and decided to take action
against Firsc 2evarages and its principal owner. 2/ &t
issued two ietters: ooe to First Beverages indicazing thac
it was ilmiting t‘-e amoumnt of concencrate it would sell to
First Bever the fucure o an amount based on its
average past montily sales (before sales ro Mae-Con
bezan), and one to Norton Packaging indicating that Nortcn
fackazing's -L.nng ceorract would Se terminated in é0
iays. Rovai Crovm enforced neither of these letters--a
few weeks aiter che letters went out First Beverages sold
its Royal Crown {ranchise to a company which agreed to
terminace the Alpha Beta sales, and, apparently because
of this turn of events, Norton Packaging was continued as
a contract canner until it went out of business several
years lacer,

C. Srocesding Selow

Fizst Beverages and Norton Pickaging filed suit
.gainst Roval Crown in Oczober of 1974, Abour one month
Jer, H & M and Mae-Con filed 2 similar suit. Al of
‘nese appeilanes 2ilezed that Royal Crown's franchise
s stem and dther actions violared the antirrust laws,

Rovai Crown responded that its franchise system

as lawful and asserted counterclaimg against the plam—
z1ils and Wili Norton. Royal Crown urged thac appeilants
~ave violated the antizrust laws by breaching and con-
.oiring to treach First Severages' boctling agreement.
srzach of contract and related counterclaims were also
staced,

Trial began in August, 1976, and ended in October
ot che same vear. Nedr the end of the trial, the district
court concluded that Roval Crown's territorizl rescraints
~ad to be judged under the rule of reason. The court
terefore refised appellanes’ proferred per se Instruction
=nd gave a rule of reason instruction, J/ -

The jury {zund for Roval Crown both on appellants’
claims and on Roval Crown's counterclaims. Roval
Crown was awardad $300 on cach of Its six counterzlaims
that wene o a verdict: the amount was trebled for the live
anutruse claims, The jury's verdice was filed on October
$, 1975, and judgment was sntered a week later. i/

1L Aopellants’ Ancitrust Claims

Appellants contend that an intervening change of

1aw requires tnat rheir ancierust claims be retried, They

2/ \onon Packaging owned more than 73% of First
veverages' outstanding stock. Norton Packaging was owned
and managed by Will Norton.

3/ The (rial court gave the following rule of reason
:nstruceion:

In deterzuning whether or not a particufar restraine is

reasonahie or unreasonable ind cherefore that it i3 or

is not a violation of the antitzust iaws, vou may con-

sier:
First: The nature of the particuiar {adustry
involved: .
Second: Fa: hich are pecuiiar to the Susiness

in which the rescrifnu is soplied:

Third: The nature of the restraint and its effecr,
actual and prooabie, upon soft drirk botilers and upan
consumers;

© Fourth: The listory of the restraine; and

Fiith: The reasons for acopting the practice.

AL vas amended ra] times i Janua—~
de provisions tor
che award 9! c:sts and urorney's fees o Roval Crowm,

Publisred by THE BUREAU OF NATIONAL AFFAIRS, INC.,
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also argue that the district court committed several other
errors during the trial,

A, Refusal to Give a Per Se Instruction

Appellants proposed that the jury be given an in-
struction that a vertical torritortal restraine Ls per se un-
reasonable and violattve of Sherman Act § 4, 3/ 3
district court refused o give such an instruction and
instead zave a "rule of reason” instruction,

Appelants argue that the district sourt erved,
urder the law as it stood at the cime of trial, in refusiog
their orol ered per se irscuction, citiig red States 7.
E ~::..ZHS» S. 353 (1967), and Cona~

. GTE Svivaniy inc., 433
1546 (197 However, they recognize that the district
court’s refusal to give a per se instruction based on
Schwirn was vindicated by the Supreme Court's GTE
Sylvania opinion. 433 U.S. at 47-59. &/

5/ Appellants requested thar the foilowing er se in-
straction be zivena:

There are zeriatn agreements or practices whick
because of their pernicious eifect on competirion and
lack of any redeeming virws are conclusively presumed
to be unreasonatle and therefore illegal withoutela-
borate inquirs asto the p 2 harm they have caused
or e dusiness excuses for Zieiruse. Such agreemems
or practices are rermed per s& unreasonabie, and are
not o be rolerated even if they are will-inteadedor be-
cause they are 1lleged!y developed to incTease compe-
tition,

A vertical serritorial restraint Is a restraint im-
posed by 2 manufacturer as a condition of doing busi-
ness with a dealer or diseributor. A vertical territorial
vestraint Is 2 per se violaticnof & L of the Sherman
Anrlerust Act where 2 manufacturer of 3 product, which
rianufacturer ls ncither a new entrant in the business
nor a failing company, seils us product to its cealer or
distributsr and thereafter, by agreement with the ceal-
er, pronhibits the dealer !*cn-. selling to persons located
outside of a specifically designated territory. The rule
that a vertical terrizorial restraine is per se unreason~
able does not apply in the sltuation where the manufac~
turer delivers his produc:s to 4 dealer whose position
and function are, in fact, lndistingulshable from those
of an agent or salestman of the manufacturer and the
manufacturer completely retafas ail indicia of owner-
ship {ncludirg title, Zomlnion, and risk. *

The instruction concludses with a cirection that the jury
find that the Royal Crown franchise agreement pe: se vio-
lated ¥ 1.

6/ One explanation for the district court’s refusal to
give a per se instruction may be found in our decision in
GET Sylvania Inc. v. Comtineotal T.V., 337 F. 24 350
9th Cir. 1976}, There, we distinguished Shwirn on
several grounds: the nature of ire restrictions nivolved,
their eff2ct upon competition and the market shares of the
parties imposing the restcictions. See Contineatal T.V.,
ir¢., v. GTE Sylvama , 43308 a4

At the time of the trial n this case, the ratioraie of
our GTX Svlvania Jecisics 5ad act ver been rejecrad Dy Lt
Supreme Court. Thre disirizt scurt thersfore erdz
parcies to submit memor: tag the case befere \t
to either Schwinn or cur GTZ Svivanii. Based upon these
memnorarda and tha record fefore i, (he ¢ icopted the
rule of reason as the sppropridte yardsuic hich to
measure Roval Crown's conduct.

Tre Supreme Court raviewed our G"f Sviva
after judyment had been eatered ia thi
]EC.H"g our distinction, it alfirmed our judgm.
GTZ Svivania restrictions could not pe 2zsl
Jer se tale. As we poiat oot in this apiniea,

Court also sZectiveiy ratified the discrict fourt's decision’
to apply the rule of reasoa in s case.
WASHINGTON, 5.C. 20037 R

$acision
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Nonetheless, they contend that they sre entitled
to a new trial. They maintain thar while STE Svivania
overruled the Schwinn cer se rule, it did not preclude

er se trestment of all verdcal ternrorial restrictions,
T merely changed the “burden of proof” regarding the
propriety sfaper se iastructon. They argue that they
should te given 3n opporzunity to meet this new burden
of prool.

In GTE Svivaria, the Supreme Court overruled
its ten-yedr-old noldIng ln Schwina that all versizally
imposed restrictions oa the resale of goods sold to a
distributor were per se violadve of 3 1, The soun said:

We revert 0 ‘he standard ardculated in Northern

Pac. R. Co. [v. United States, 356 U.S. 1 {T333)],
30d reiterated i Snite NMotor fuo. v, United States,
372 C.S. 253 (196])], (or determining whether
verdcal restrictions must be “conclusively presum-
ed 10 be unreasoaable and therefore illegal without
elaborate inquiry as w the precise harm they have
caused or the business excuse for their use.” 356
U.S., at 5. Such rescricdons, In varying forms,
are widely used ia our free market economy. As in-
dlcated above, there i{s substaatial scholarly and
judicial authority supporting their economic utility,
There is “elatvely little authority to the contrary.
Certainly, there has been no showing la this case,
either generally or with respect to Syivania's agree-
ments, that verteal restrictions have or are tikely
to have 3 “'pernicious ef{fect on compedtion” or that
they “lack. . .any redeeming virwue, ™ foid. Aceord-
ingly, we conclude that the per se rule’stated in
Schwinn must be overruled. [n 30 holding we do not
Toreclose the possibility thet particular appticattons
of vertcal restrictions might jusdiy per se prohibi-
tlon under Northern Pac. R. Co. But we do make
clear that departure Trom the rule-of-reason stand-
ard must be based upon cemonstrable economic ef-
fect rather than--as {a Schwinn--upon formalistic
line drawing. —

fa sum, we conclude that the appropriate decision

is to return to the rule of reason that goveraed
vertncal restrictions prior to Schwina. When ant-
comperdve effects are shown 0 result from par-
deular vertical restricdons they can be adequately
policed under the rule of reason, the standard tra-
didooatly applied for the majority of andcompetitive
practices challenged under § 1 of the (Sherman] Act.
433 U.S. at 57-59 (foowotcs omitted).

One of the restrictions involved In the Schwinn
case was a vertical territorial rescriction legally in-
disdnguishable from the restricdon of which the ap-
pellants ia this case complain, 7/ The Court, la declar-
{ng the restrictons {nvolved in Schwina to be legally ia-
disdaguishable from those it faced Tn GTE Svlvania, 433
U.S. at 46, andia holding that the GTE Svlvania fescric-
dons could not be subjected to per se analysis, imptledly

+ held that vertical territorial restrictions such as those
involved in the case before us must be analyzed under cthe
rule of reason. While the Supreme Court may have left
open the possibilitythat some verdcal restrictions may be
analvzed under theﬁg se rule when a showing of per-
nlclous economic effect’or lack of any redeemiang virtue
{s made, It has clearly indicated that the economic ef-
fects of vertical zon-price restricdons such as the one
challenged here aTe noW too uncertain to jusdfy departure
from the traditional rule of reason. Therefore, there is
no need 0 remand this case so that appellants have aa op-
porwunity w meet the “new burden of proo!” regarding per

7/ That restricton was descrited In GTE Svivenia as
follows: “"Each distributo: had 2 delined geogTapric ares
ta which it had the exclusive rizht to supply franchised
retailers.” 433 .5, av 42, Tris restricton is ane of
maay involved in Sc. . See 433 U.S, at 42-43; United
States v, Arnold, Scawion & Co., 388 U.S. at 370-71,

56-865 0 ~ B1 ~ 33

TEXT

MNo. 951) G-3
se analysis. The Supreme Court has deciced thar ihe re-
straint involved in this case must oe analyzed under
rile of reason 28 it was delow, See Reno-‘Vest Coast Dis-
tribution Co. v. Mead Corp.. 71029, slip 0o, at
334, 357, F.2d N , 19 1 Tracde Cas. para.
62, 544 (Fth Cir. Feb. 20, 1379), zer: denied, 3§
U.S.L.W. 3291 .S, Oct. 29, 1975Y. —

3. The Rule of Reasen Instruction

Appellants next contend that they are entitled 22 3
new trial becjuse GTE Sylvania “cast additional lizh
the proper application of the rule of reasen in v
territorial restraing cases. “ They claim thac ¢
oration” makes the rule of reasoa insTruction sivea in this
case “misleading,

Sgecifically, appellants centend that GTE Svlvania
emphasizes consideration of intrabraad acd inter=rand
competition. They also argue that the Supreme Court
made clear, for the firse time, that mechods of procuct
promaotion that could be used in the absence of territcrial
restrictions shouid be coasiderad by the jury., Their
claim is based :pon the Court's discussics of the relation-
ship of intrabrand and iaterbrard competition, 33 L.5.
ar 531-57, and its discussion of promctional activities, 2.
at 36 n. 23, -

The thrusc of the Supreme Court's discussisa s
iaterorarc and intrabrand competitioa in GTE Sv!
chat ot encugh is knewn about the overall ei’= B -
<al territorial restriczions on all cemgention- -
brand and intrabrand--to justify application of 3 per se
rule. Id. ae351-52, 57-55. 3 Similarly, its ciscussicn
in footnote 25 of promotional activitles is 2 cirece re-
sponse to a commentator’s asserzion that (he promocional
activities encourazed by vertizal restrictions resui: inde-
creased interbrand competition and is dirscted o the same
end as the interbrand-intrabrand discussion: sho'sing that
not enough s vet known adout the effects of vertical terri-
torial restrictions to Justify ceparcure from che rule of
reason.

The Supreme Court was not conceraed ia GTE
Svlvanta with refining the rule of reason. lasead, 1ts
concern was with the Schwian per se rule and the lack of
justification for Schwinn's departure from the rule of
reason. This |s made clear by the context of the Court's
discussions of interbrand and intrabrand competition and
of promotioral activities, Ses 433 U.S, at 51-38. Fur-
ther support for this reading of GTE Sylvania can be
found in the Court’s quotation of the traditional rule of
reason formulation, with appareat aporoval, . at i9
n. 18, quoting Chicago Goard of Trace v. L'nited Swmtes,

8/ The Supreme Court and this court incicated before
the trial in this case that both interbrand and intraorand
competition must be considered under the ancitrust laws.

See. e.g.. White Motor Co. v. Lnited States, 372 LS.
at 168-70 (Brennan, J., concurring); ed States 7. Ar-

nold, Schwinn & Co., 338 U.S. ac 369-70, 379-32; GTE
Sylvania Inc, v. Continental T.V., inc., 337 F.2d at
1000-91.

Appellants also apparently recognized that tath inter-
trand and inrabrand comperition aad relations
should te consicered. During their spering statem
H & M arc Mae-Cen indicated that they wauic sresen
idence thar the restriction invoived had anticomper:it]

Royal Crown also addressed this issue in

statement.

tke sestriction here challenged on Dnch istertrand and
L

$ ofening
Moreover, evicence concerning the sifects of

intratrand compecition was presented a
Thersicre, we rsject appeliants’ coais
were not aware af the importance cf Icth

iatertrand an
inczatrand competition prier to the Supreme Court’s dis-
cussion of them ig STE S

i

M
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246 U.S. 231, 238 (1918). 9/ See 2lso, Eastern
Scientific Co. v. Wild HeerBrugg lastrucients, hc.,
STF 33y, 38 Ust Cix. ) quoting with approval
the Chicago Board of Trade formulation of the rule of
reason aRer the Gi o Svlvania decision), cert. deaied,
439 .S, 533 (19733 Nzt B. Glauser Dodas 0. V.
Chrvsler Corp.. 5707F.2d 72, 82 1. 20 (4 Cir. 1977)
{CTE Svlvazia 4i¢ ot "affect the analysis under the rule
of reason test™), cert. denied, 436 U.3. 913 (1978).
The district court gave a rraditicral rule of reason
instruction losely paralleling the statement of the rile of
reason fouac ln Chicago Soarc of Trade. Compare note 3
supra with note 3 ora, Appellants conceded har this
wanTuction was a correct statement of tae rule of reason
as it existed at the time of trial, Since GTE Svivania °*
did not affect nde of reasoa aralysis, che instruction
given 19 Just as sufficient after GTE Svlvania as it was be-
fore the Supreme Court issued {S opinion In that case. U
anything, the Court's approval of the Chicawo Bsard of
Trade statement of the rule of reason in Svivania
Tatules” the dlstrlct court's instruction.

C. Zviceace of Similar Restrictions imposed Bv

COmE!lth!

Royal Crown adduced evidence 1t trial that Coca-
Cela Co. and PepsiCo--rwvo of Roval Crown's competitors
-- ased vertical territorial restrictions in marketing
their oroducts <imilar to those utilized by Roval Crown.
. closing, Roval Crowna argued that it wculd be unfair in
effect 20 deay it the use of such a restriction by holding it
tiatle & r imposing the restriction when Coca-Cola Co.
4nd PepsiCo, the industry giants, used a similar distribu-
toa system.

After trial, the FTC held that the Coca-Cola aand
PepsiCo restrictions violated $ of the Faderal Trade
Commission Act. In the Marter of the Coca-Cola Co.,
No. 8853 (F.T.C. Aprid I3, 1975}, irade Reg. Rep.
(CCH) Supp. No. 330; In che Mamer of PepsiCo. Inc.,

No. 5856, id. These decisions have oeen appealed to the
Court of Appeals for the District of Columbia Circuit.
Coca-Cola Co. v. FTC, No. 78-1364 (heard October 25,

’

Appellants argue that the FTC declsions make 3
remand ascessary, They contend that the evidence adduced
by Roval Crown and its closing argument implied that
Coca-Cola's and PepsiCo’s restrictions wers tawtul. They
concede that this implication was sot incorrect as of the
time of trial, as no tribunal had yet held those territorial
restrictions violative of the antitrust laws. However,

9/ The Chicago Board of Trade formulation zited by the

Supreme Court reads as {ollows:
The true test of legality |9 whether the restraint Im-
posed is such as merely regulates and perhaps thereby
promotss competition or whether it is such as may
suppress or even destroy competition, To determine
that question the court must ordirarily consicer the
facts peculiar to the business to which the restraiat
is applied; its condition before and afier the restraint
was imposed; the nature of the restraint ind its effect,
actual or probable, The history of the restraiat, the
evil believed to exist, Uie reason for acopting the par-
ticular remedy, the purpose or end sought @ be
artained, are all relevant facis. This is not because a
good intention will save aa otherwise objectionabdle
regulation or the reverse; but because xnowledge of
intent may help the court to interpret facts and o
predict ccnsaquences.

246 12.S. ac 238,

TEXT

‘delicto defense from trial,

(ATRR)  2-14-30
they maintain, the FTC decisions changed the law and
make the implication of lawfulness incorrect today.

The FTC decisions in Coca-Cela and PepsiCa did
not work an irtarvening change in the law. [athese cases,
the FTC marely agplisd the existing law unde:s GTE
Svlvania: char vertical territorial res:zictions must ze
anaiyzed ucder the rule of reason. 10/

At most, the FTC decisions alfezt the ‘facrual Sir-
cumstances surrounding the case. That s tribunai fas
subsequently held illegal the Coca-Cola and PapsiCo te-
strictions rslied upon oy Royal Crown to justiy i
tion of similar restricticns is a new fact not in
ar the time of trial. The proper apprsazh o &
lief from judgment secause of 3 change inihe lactual
cumstances surrounding this case would 3¢ o makea
Rule 61(b) moticn or a motion to reopen to hear additicnal
proof. Such motions must de directed in the Zizst iastanc®
to the district court. The trial court, havirg heard all of
the evidence in a case, is ln a much berter position than
is this court to decide whether or rot the new evidence
justifies relief from iudgment. See Thomas v SS Santa
Mercedes, 572 F. 2d 1331, 1336 (Jth Cir, 19.8); Mertella
v. Marine Cooks & Stewards Laion, 448 F. 2d 729, .5
{gtn Cir. [3.1), Zeri need, 405 1,8, 9T (01372 )
Wright & A, Miller, Fidera: Practice and Proced
2863, at 214-25 (1973). T ia, with

o remand this c23¢ Secause
of the FTC decisions in Coca-Cola and PepsiCo.

D. Acquiescence an¢ Particication: The Parl

Oeliczo Derense

n Perma Life Muftlers, inc, v. Internacional Paris
Corp., 397 C.5.7133 (I963), the Supreme Court ceciared
that “the doctrine of in pari delicio, with its complex
scope, contents, ind etfects, i3 not to be reccgnized asa
dafense to an antitruse actlon.™ Id. at 140, Juoted in
Memorex Corp. v. [\, 335 F. 33 1379, 1337 (5¢k Cir.
19777, The doctrine of in zari delicto is that a plaintiff
who has participated in wrongdsing cannot recover whexn
he suif2rs injury as a result of the wrongdoing. Memorex
Corp. v. 18M, 555 F. 2d at 138l.

Setore trial, Royal Crown argued to the court that
Perma Life did not bar a defense based upon appellants’
“iruly complete Invoilvement and participation in a mono-
polistic scheme, ™ Perma Life Mutflers, Inc. v. Inter:

tionat Parts Cern., 392 U, S, atr T4J, and assertad such a

defense in its papers. Appellants moved for a partial
summary judgment on this cefense, or in the alierzative
for an order in iimine excluding evideace of the part’
While the district court never
ruled on appeilants’ motion tn the alternative, it did re-
{use 10 instruct the jury on apything resemkling a pari
delicto defense.

Appellants contend that this refusal ro instzuct
does not cure e error they clalm the district court made
when it did aot graat their motioa ia the alternacive,
argue that carrain evidence was admined teact
catlish the pari d Jefense and that Roval Crown's
closing argum E ence ro he jurv.

Having carefally ravi 4 he record, and pay
pardcalar ameation o e testimony 2ad ar
appellants contend t2nds 0 estabiish and er

10/ Cf zourse, e
ruleef law or chang
Sound by he new FIC rle,

11/ We express no dSpiaton on the merits of sucha
motion.

C ~ad adectad a o=
, we wouid not de
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2-14-36 (ATRR}
pari delicto cefense, we conclude d'u i"" diserice court
erred tn failing to grant appellaacs’ motion ia the alteraa-
tive, that error .\as harmless. The evideace acduced by
Roval Crown dld not tead to show thar apgellancs had con-
ducted themselves illegally or {aequitably, aor 21¢ Royal
Crown argue that appeliants should recover aothing be-
cause of their (flegal or Inequitable conduct. The legallty
acd =quiry of appellanss’ conduct «were never raised. In-
stead, che evidence adducec tenced o show that appel-
lants were familiar with resritorial resmrictions sech as
crose at issue in this case, feitr thac -hey could maks 2
profir with these restrictions or dat the resirictions were
necessary to thels ruanhg a proficadle axterprise, acd
that the resteiciions ia go way preventes dem from Ising
anyting they vanted o do. Royal Crown's zlosiag argu-
meng empl-aslzed s evideace oaly 28 teadind o show
the reasonableness of the reswictions and that appellants
suffered ao (njury as a result of the reswricrions.

Perma Life and Memorex teach that private wrong-
dolng should not oe 4 bar to an action for the public wrong
of V(olaung the andaust laws, 392 (.S, at 138-39: 333
F.2d ac 1382, They do =t foreclose the (nrroduction of
evideace for purposes other than to show an aadrmrust
Plaiatiff's improper conduct. They either bar evidence
of plaiatiff's acceptance and advocasy of the resurictions
challenged as relevant to the question of the reasonatle-
aess of the reswrictions, nor baa evideacs that the plaia- -
ttif claimed rot to have vlolated the restrictions and
never inresded to violate tiem on the question of injury
cue to imposition of e reszictions,

Here, the jury was aever presented with evidence
or argument that appellancs’ acquiesence and particlpa-
tion in, ard advocacy of, the territortal reswrictions con-
tained in the Royal Crown franchlse agreement were
somehow improper and therefore precluded recovery on
the anttrrust claim. Moreover, the court properly re-
fused to glve an in pari delicto lnstruction. Under such
circumsrances, we reject appellaazs’ contention that an
improper parl delicto cefease was presented.

E. Evidence of lilezal Truckin
The Quasi Uncleaa Hands

Arrangements:
fense

Appellants’ final contention with regard to their
anticruse claims against Roval Crown s that the district
court erred in allowing Rosal Crown to present evideace
conceraing the illegalizy to the arrangement under which
appellants’ product was shipped to Los Angeles, Appel-
lants argue that Royai Crown was thereby aliowed to
present an “unclean hands” defense barred by Memorex,

Prior to trial, Royal Crown argued:

It is defendants’ position that plaiatiffs’ illegal back-

haul activity is retevaat to (1) the fact of damage, 12)

the amount of damages, if any, (3) whether the scheme

would have been promptly halted by the ICC, and (4)

whether there is a legally cognizable cause of action.
Over appellants’ objection, the district court ruled thac
while it did not believe thar appellants’ illegal trucking
arrangements barred their antitrust claims completely,
evidence of unlawful shipment was admissible on ques-
tions of damages and related macters. 12/

12/ Appellants argue that the jury might have con-
sidered the evideace oo the question of the reasonableness
of the franchise restraiat. In this arzument, they rely
heavily oa Royal Crown's pretr:al statement that “such
evidence would be relevarnt on the guestion of reasonadle-
ness as well as on damages issues.

We Teject this position, Royal Crown's presrial
argument was inteaded to convince the court that the
‘Sypsy” truckiag evijence shoult wdmitted {or mere
than just the 1sste of damages. Tie court rejected Royal
Crown's argument and expressly limtited such evideace
to that issue. Therefsre, aoretlasrs’ reliancs oa Roval
Czown's pretzial and pre-ruling staterments is muspliced.
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At trial, Roval Crown preseated testin: any concern
ing the arrangement wheredy F:rst 3everages’ product
was shipoed to Los Angeles area ceniral warchouses,

I to show that; (1) the amount paid for each shipmest from

Las Veras io Los Angeles wags ber‘em 5190 and 3%
(2) at the relevant time, the ICC ¢
mum race for such 3 shipment was
cazcving the goods into Los Angeles lor appell
nok have the preper iCC authorization to do s
common carziass licensed to haul 3oods alen
wouid have soca comelaired (o the ICC of the 3
unlicensed :ruckiag ogeration; and /3) ICC would have
taken aciton o stop the illezal a-rsa: t 5007 after it

had been informed of is existence
At the close of irial, azpeilanis emphasizyz tothe
juzy in their closing argumenz ¢ he co ould -

£}
strust the jury thac (e illegal truckiag evidensze could be
“considered by you for one reason oalyv™: to “Ceterminie}
the amount of profits plaintiffs would have mace” in the
absence of the territorial restrictions. Roval Crown
similarly argued that the illegal shigping arrangements
should be cunsxdered because “[the au:hon.x-s will put
a stop to it. And, therefore, you can't fair!
jections of orofit, loss, sales, whatever,
should be paying . . . substantially more™
tian,

lor traasporta-

Aloag the same line, the court tasiouy
as fotlows:
{n addition w0 125 Jefeases, Roval Crowe Cola
teads Thac plarnnlls’ damages, if there were 3:
be dimtnished because shipping 2rrangeme
ploved by the plainulls contravened ‘ederal ‘aw germic-
tng profits that would rot otherwise have teen available.

<en-
. Tust

Plainciffs claim as their damazes profis wwhich they
would have made, had :heir shipping 2ad sales arrange-
mencs of the late 1970°s {sic - - t1e court meant late
1970] continued for several years. [z determizing the
amount of these tost prolits, if any, you are enutled to
consider defendant’s evidence that che shipping arrange-
ments which were used for the actual sales and deliver-
ies to Alpha Bewa may have been contzary o fessrat
statutes anc the rules and regulacions of the Iatersute
Commerce Commission. You are encitted to consider
and to determine the possibility that, at some nme alter
October, 1970, the Intersuate Commerce Commission
might have obtained an order stwopping those iruckers
from continuing to transport Royal Crown producis o
the Southern California area from Las Vegas, Thus,
you are eatitled ro consider the possibility of tncreased
shipping costs and decreased grofits.

Alwer careful review of the recard, we find that the
jury was never informed by the district court's instruc-
tions, by Rovat Crown's closmg argument, or by Roval
Crown's manner of presenting the svidence, that the illega-
licy of the crucking arrangement might constitcte a com™
plete affirmadve detense,

Thus this case could rot violate the priaciple of
those cases holding that a plainuff’s illegal conduct cannot
be raised a3 a complete bar (o his aaucrust action. See
Perma Life Mulflers, irc, v.iaterzational Pn'_s Car: .
TS ac 1534 G
in :orrnln-.ec -of fra 12 g .
v, loseoh 5. Searram & Sens, Ine., 343 L.5. IUI, 114
{1951) (uaclean nands: plaianff's particication n price-
fixing sche efazed 1o complaized-ol maximum resale
price resriction and concerted refusal o deal)
Corg. v. I3M, 335 F.2d at 1230-32 Jilleqat ma

The districs soury sleasiy limited che fury's
sideration of the illegal shipein T
of Zamages, and used an iasiru

in doing so.
ON, D.C 20037
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G-§& (No. 951
scnce: plaintiff's theft of trade secrets (rom defendant was
the source of the sales plaintiff allegedly lost); Calnetics
Corp. v. Volkswagen of America, lac,, 532 F.2d
89 (9th Cir.) (same: sales hased on illegal commercial
bribecy), cert, denied, 429 U.S. 940 (1976).

The reason why illegzl conduct By an antitrust
plairziff cannot completely and automatically bar his
claim is thae
tae purposes of the antitrust laws are best served by
insuring that the private action wili be an ever-presem
threat to deter anyone Jontempiadng busiaess behavior
in violatloa of the anticrust laws. The plaindlf who
reaps the reward of treble damages may be no less
moraily reprenensidle than the Jefendanz, but the law .
encourages his suit to further the overridlag public
polcy In favor of compedltioa.

Perma Life Muiflers, lnc. v. luernational Parts Corp.,.

392 0.5, ac 139; _see Memorex Corp. v. IBM, 333 F.2d &t

1382,

88-

Appellancs claim that this doctrine has been ex-
tended by this court's dictum in Memorex v. IBM Coro.,

TEXT

{ATRR) 2-14-80

Appellants Arst contend that Royal Crown asked
fot 3ud received only nominal damages, aot actual dam-
ages, on each of its counterclaims. 13/ Royal Crown
disputes this characterizadon of its prayer, arguing that
it presented substantial evidence concerning ics acrual
damages of Setween 518,000 and $20, 000 due w0 appel~
lants' actions. It maintains that it merely “voluntasily
scaled down the amount of acrual damages claimed 0
$500 per party on each counterclaim,™

1t is 2 fundamenzal principle of antitzust.law that
3 aaindlf must show hat it has suffered some acwual

“and trust injury” in order to prevail in a ~etle damage

acdon, Clayton Act § 4; s¢e Kago «. Miconal Foortall
League, 586 F.2d 644, 64845 (5th Ch. 1975), cezt.
denied, u.s. 99 S.Ct. 1995 (1979); jofn Leanore
¥Co. v, O 0., 350 F.2d 495, 458 99
(Sth Cir, 1977), The district court properly insiructed -
the jury on this point. lt charged:
()Y you find that a conspiracy existed and that it was
unlawful, then you inust detezmine whether the con-
splruy proximately caused irnjury 0 Royal Crown Cola

id., at 1384 n. 8, so that Royal Crown could not properly
use evidence of the illegal trucking arrangement even to
argue for reduced damages, We disagree, Memorex held
that Memorex's anzitust action agaiast !1SM would not be
tarred even if Memorex's lost sales wers founded on
Memorsex's theft of trade secrats from [BM. We added
:nar (EM could use evidence of the cheit for impeachment
Jurposes Or to prove that a pricr action based on the
thef: was filed in good faith, but not ta reduce damages.
id. The poinc of this {ootnote is that where the illegal
act ov the plaineiff {s directed against the defendant, the
Jefendant snould not use this fact to reduce his liability
{er nis own breach of public policy, but should bring a
souncerclaim based oa the olaincilf's breach of public
policy. Seed. at 1382-83; Calnetics Corp. v, Volks-
wagea erica, Inc., 5317F.2d at 639 (counterciaim
asserted). Then boxh public wrongs may be formally
vindicated, instead of only one or neither. The defendant's
illegal conduct does not baz the counterclaim, of course,
for the same reason that the plaintifl's illegal conduct
Joes not bar the claim.

Unlike the Calnetics and Memorex defendants,
Royal Crown introduced evidence of illegality not 0
prevent the appellants trom presenzing any case at all,
Sut to show that some or all of the alleged lost profits
would never have materiaitzed. The illegality was not
attacked on an abstract level; tnstead, Royal Crown tried
to stiow that in fact the {CC would have intervened.

Moreover, the Memorex footoote is inapplicable
where, as here, the plainrii’s illegal conducr was not
directed at the defeadant. See 355 F.2d at 1382 a. 3,
Royal Crown has ao claim or counterclaim based on the
trucking arrangement. Since che policy reasons under-
Iving the Memorex dictum are absent here, it was proper
for Roval Crown to introduce its evidence to disprove
part or ail of the claimed damages. Any other rule would
allow plaintiffs to recover, trebled, more than actually
compensator; damages.

11, Roval Crown's Courterciaims

Royal Crown asserted antftrust and breach of
<ongract counterclaims against appellants. The jury re-
turned gereral verdicts in the amcunt of 3300 against ach
appellant on the accitruse Sounteralal ns. The court
trapled these awards sursuant co § + of the Clayton Act,

15 U.S.C, §13. Tue jury also returned 2 verdict against
First Severages on Roval Crown's breach of contract
couaterelaim in toe amount of $300. Finally, the court
awarded Royai Crowt costs and 310,000 in attosmey's fses.
Appellants azgue that the disesict court 2rred with
ence to the cousierclaim. They make two claims.

refer

pany, and , if so, the amount of damages.

'P.w court 1lso adopted by reference the following state-

ment from its earlier iastructions on appellants’ andtruse

claims:
A pacty is eatitled to sue and recover damages under
the aatitsus: laws only U iz 1n fact has swilerad 3 lezal
injury. A party, 0 ov2r, must act oaly de-
monscrate by a prepondecance aof dence a viola-
tion of che arntitrust taws, Su? afsc (nag e vigtaticas
acruaily caused isjury o the gacrty’s dusiness or prap-
erty.

Because the jury was orope:ly iastructed that it
could a0t zeturn a verdict ia Roval Crowa's favor witneut
finding that appetiants” alleped vislations of e actitrust
laws proximately caused Rovai Crown some actual iniury,
there is not reversible error in Rora! Crown's azd the
court’s use of the term "nominat damages.” The term
was used mersly as a snorthard expression deactiag that
Royal Crown had timited its ceques: for damages cue to
actual injury to a nominal amouat; it vas not used in e
techaical legal sense to mean damages awardakble without
proof of acrual injury, The j sgamed 1o ave
followed its instructions, Hus Co. . Jacaes,
119 F.2d 715, 717 (9th Ciz. l9-H), eI
tions in this case, the lury had 0 Roral Crowa
was actually lnjured by appeflants’ a z‘us. violations be-
fore it returned a verdict in any amouat for Royal Crown.

Appellants also contesd that Reyal Crown's couatesr
claims must be zemandad for a new trial Decyusc neis
aatitrust claims must be retried, Because we e reiects
ed each of appeltants’ assignments of z7TOT in Tegard 0
their aacitrust claims, see Part Il sucsa, we muer also
reject this contention.

AFFIRMED,

13/ In support of this :on“’ndwn. apgellints retv on
wo statements o the ju Tae Jrstwas made by coun~
sel Jor Roval Crown in zlasing

We are only asking for ao 18 i

phasize the point, and kis ‘lonnr wiii sdv

na\e Inmhed our request w0 $3

be awarded,
The otrer statement J:ape‘la
court’s inscructions 13

innils,

ad "\.t Ro- -al C-o\n Cola Ca"‘.;_n\ 5 damages
are more than 3300, vou may not awasd a Jreater
arouat.

vou

--End of Section G-~
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ANSWERS TO QUESTIONS SUBMITTED To CaRTHA D. DELoACH, VICE PRESIDENT,
CORPORATE AFFAIRS, PEPSICO, BY CHAIRMAN PETER W. RODINO, JR. ON MARCH
27, 1980

1. How many Pepsi bottlers are owned or controlled
by multiplant bottlers, corporations not engaged primarily
in the production of soft drinks, or Pepsi? What
percentage of bottled and canned soft drinks whose
syrup is produced by Pepsi are sold through bottlers
owned or controlled by multiplant bottlers, corporations
not engaged primarily in the production of soft drinks,
or Pepsi? What percentage of Pepsi's total carned or
bottled soft drinks sales is controlled by bottlers,
with a sales volume under $500,000?

There are approximately fifty family or corporate
enterprises which own and operate more than one Pepsi-Cola
bottling plant. The bottling plants owned by these

family and corporate enterprises account for approximately
70% of the total 1979 sales in the United States of
bottled and canned Pepsi~Cola products. Of the fifty
enterprises referred to above, there are six corporations,
including PepsiCo, which either are owned or controlled

by corporations not engaged primarily in the production

of soft drinks, or do not themselves engage primarily

in the production of soft drinks. For purposes of this
question, I have defined a "corporation not engaged
primarily in the production of soft drinks" as one

which derives more than 50% of its revenues from non-

soft drink products. These six corporations account

for approximately 36% of the 1979 sales of bottled and
canned Pepsi-Cola products.

PepsiCo does not monitor the dollar sales volume

of its bottlers and therefore is unable to supply any
detailed information regarding the sales of bottlers
having a volume under $500,000.

2. Do your bottlers have a right of first refusal on
new products produced by the Pepsi-Cola Company? If
your bottler refused your new product would you offer
that produvct to a bottler with a competing cola?

Pepsi-Cola bottlers do not have a contractual right

of first refusal on new products produced by PepsiCo.
PepsiCo, however, has not offered new products to non-
Pepsi-Cola kottlers in the past. Thus, if a bottler
refused a new product, PepsiCo, in accordance with past
practice, would not offer that product to a bottler
with a competing cola.
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How many Pepsi bottlers are there today? Has Pepsi
prepared any projections or estimates for the number of
bottlers that it will have in 1985 and 19907

There are 426 Pepsi-Cola bottling appointments
currently issued to Pepsi-Cola bottlers. PepsiCo has
not prepared any projections or estimates for the
number of bottlers that it will have in 1985 and 19990.

Does H.R. 3567 immunize any per se violations of

the antitrust laws? Would you oppose an amendment to
the bill providing that this bill shall not be construed
to authorize per se violations of the antitrust laws?

H.R. 3567 does not immunize per se violations of the
antitrust laws. It is difficult to comment on any
potential amendment to the bill without seeing the
specific wording of such an amendment. We believe,
however, that any amendment concerning per se violations
would confuse the meaning of the bill, since this bill
deals only with exclusive territories, which are not
per se violations of the antitrust laws.

Would you please define the following terms from
H.R. 35672

a) "products of the same general class."”
b) "substantial and effective competition."

How does "substantial and effective" competition
differ from competition?

The term “"products.of the same general class" is
designed to give the courts flexibility in determining
the range of products with which soft drinks compete in
particular geographic markets. We do not know which
products would be determined by a court to be products
of the same general class and do not believe that
either we or the Congress should make that determination.
This bill would permit judges and juries to take into
account changing marketplace and competitive conaitions
and changing consumer preferences, rather than be bound
by an arbitrary and perhaps outdated list of products.

Ag with "products of the same general class,” the
term "substantial and effective" competition is not
susceptible to a simple formula but must be determined
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on a case-by-case/Bﬁgis. The factors which might be
considered in making such a determination were summarized
in the report of the Senate Judiciary Committee on

S.3421 in the 94th Congress and include the number of
brands, types and flavors available, number of retail
price options, degree of service competition, ease of
entry, number and strength of sellers of competing
products, and similar other factors.

Whether competition in a particular market constitutes
"substantial and effective" competition is, therefore,

a question of fact. It is impossible to determine in
isolation when and under what circumstances competition
might exist, but might not be "substantial and effective".

Are you aware of any studies that discuss size
requirements to operate a bottling operation efficiently,
either with or without the present system of territorial
restraints, in the soft drink industry? If so, provide
us with copies of the studies or their citations.

I am not aware of any published study discussing
size requirements to operate a bottling operation
efficiently.

Please provide us with a definition of "soft drinks".
How does this definition differ, if at all, from the
definition of the term "trademarked soft drink product"”
in H.R. 35672 Does the term "trademarked soft drink
product” include syrups sold by themselves?

A definition of "soft drink" was proposed by NSDA to
the Subcommittee in the February 5, 1980 submission by
Dwight Reed, President of NSDA. In that submission,
NSDA suggested the following definition: "The term
'soft drink' means a nonfermented beverage, carbonated
or not, intended for human consumption, manufactured
from any safe and suitable ingredient but excluding:
(a) whole fruit juice or vegetable juice, sweetened or
unsweetened, whether concentrated, frozen or not; (b}
fluid milk and dairy products including skim milk,
yogurt, and milk products; and (c) drinks based wholly
on pure tea, coffee, cocoa, mate, sassafras, bark,
buds, leaves and similar plant material.”

A "trademarked soft drink product" is a soft drink
which is sold under a trademark and includes syrups
sold by themselves.
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Please describe the nature and extent of facilities
for producing canned sqﬁt drinks owned or controlled by
Pepsi. What percentage of the canned Pepsi products

sold in the United Stdtes are produced by these facilities?

What percentage of export sales of canned Pep51 products
are produced by these facilities?

Eight Company-owned bottling plants produce canned soft
drinks. These facilities produce 15% of the total
canned Pepsi-Cola products sold in the United States
and 53.8% of the total canned Pepsi-Cola products
exported from the United States. Of the exported
products, virtually all are sold to United States
military operations.

Do the licensing agreements with Pepsi bottlers

in any way limit the licensee's freedom to market
canned or bottled soft drinks in Canada? Mexico?
Other markets outside the United States? Does Pepsi
take other measures to discourage the export of soft
drinks produced by its bottlers?

The PepsiCo licensing agreement appoints a
Pepsi-Cola bottler in the United States as PepsiCo's
exclusive bottler to manufacture and distribute the

‘trademarked beverage in a specific geographic territory

within the United States and nowhere else. PepsiCo
discusses with its bottlers the terms and conditions of
their bottling appointments. PepsiCo's ability to
enforce the territorial provisions in its bottling
appointments through the courts is dependent on the
outcome of litigation brought by the FTC now pending
before the United States Court of Appeals, and on the
passage of this bill.

Does Pepsi own or control operations for producing
canned or bottled soft drinks outside the United
States? What percentage of the company's sales of
canned or bottled soft drinks outside the United States
are produced in facilities owned or controlled by the
company ?

PepsiCo owns and controls operations for producing
canned and bottled soft drinks outside of the United
States. Approximately 16% of PepsiCo's sales of
canned and bottled soft drinks outside of the United
States are produced by facilities owned and controlled
by PepsiCo.



i1.

i2.

13.

517

Please describe briefly the production and marketing
system for Pepsi canned and bottled soft drinks in
Canada; in Mexico; in the United Kingdom; in the Federal
Republic of Germany. How does Pepsi typically produce
and market soft drinks for sale in Third World countries?
What percentage of sales of soft drinks is in returnable
containers in the Canadian market?

PepsiCo appoints independent bottlers throughout

the world, including Canada, Mexico, the United Kingdom
and the Federal Republic of Germany, to manufacture

soft drinks under its trademarks, Pepsi-Cola, Diet
Pepsi-Cola, Mirinda "Flavors" and Teem, for distribution
in the varijous territories encompassed under the
Bottling Appointment and served by the respective
bottler. PepsiCo follows the same procedure in Third
World countries.

Approximately 69% of Pepsi-Cola products sold in
Canada are sold in returnable containers.

What percentage of all sales of canned or bottled

soft drinks of your company (including sales for food
stores, vending machines and other outlets) are sold in
returnable containers? How are these figures altered
if the sales of traditionally non-returnable cans or
bottles (made returnable only by virtue of State laws
such as in Michigan or Oregon} are factored out?

Approximately 37% of all 1979 sales in the United
States by Pepsi-Cola bottlers of canned and bottled
Pepsi~Cola products were in returnable containers. If
sales of cans and non-returnable bottles in Michigan,
Oregon, Vermont and Maine are factored out, sales in
returnable bottles equal approximately 35.5% of the
total 1979 sales.

Are there any Pepsi bottlers that do not market
returnable bottles for some or all of their soft drink
products? How many bottlers? What percentage of total
Pepsi sales of canned or bottled soft drinks do these
bottlers have?

There are 34 Pepsi-Cola bottlers in the United

States which did not sell any returnable containers in
1979, or which sold an insignificant number of returnable
containers. ' These 34 Pepsi-Cola bottlers represent

7.5% of the total 1979 sales of Pepsi-Cola products.
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Please provide us with copies of your annual
statements, and 10-K reports since the FTC case began,
and any other material that may be relevant to your
relationship with your bottlers.

Copies of the PepsiCo Annual Report and Form 10-K
for the years 1971 - 1979 are available in Subcomittee
Files.

Please provide copies of studies or documents in

your possession indicating the differential between the
wholesale prices for soft drinks of your company charged
by your various bottlers throughout the country. If no
such studies or documents are available, please indicate
the range of wholesale prices for canned or bottled

soft drinks of your company as sold by your bottlers
throughout the United States. If wholesale statistics

are not available, please provide any available statistics
on price differentials at the retail level.

PepsiCo does not require its bottlers to report

wholesale prices and does not exert any control over

the wholesale prices charged by its bottlers. Accordingly,
we do not havé any systematic, formal studies indicating
the differential among the wholesale prices charged by
Pepsi~Cola bottlers throughout the country. There may

be internal documents referencing wholesale prices of .
individual bottlers or bottlers in a particular geographic
area. Such documents, however, would not give a complete
listing of wholesale prices across the United States.
Moreover, it would be virtually impossible to provide

. copies of such documents since a file search of the

entire Pepsi-Cola Company operation would be necessary.
We are able to provide an approximate range of wholesale
prices across the United States for cans: $4.75 ~
$7.00. This range, however, is only an estimate based
on incomplete data and does not take into account
seasonal and other fluctuations.

Under the proposed legislation, a retailer would

be unable to purchase soft drinks outside his terrlto*y
as he would wish to do when they are cheaper. Wwhy:’
shouldn't a retailer be allowed to purchase at the
lowest prices?

This question is based on an assumption which we
believe is false, namely that a retailer would be
capable of purchasing soft drinks at a lower price
outside his territory. We believe, as I stated in my
testimony betfore the Subcommittee, that exclusive
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territories ensure the lowest possible price to the
retailer and to the consumer. Even if a bottler in a
neighboring territory is charging a lower price, the
actual cost to the retailer could be considerably
higher, depending on such factors as transportation and
labor costs. Moreover, the bottler who is selling
extensively to customers outside his territory may
experience serious capacity problems, which could
drastically affect the economics of his operation,
requiring substantial capital investment resulting in
higher prices. Finally, as I also pointed out in my
testimony, while it is possible that, in the absence of
territories, prices may decline in the short run, the
elimination of territories will in the long run drive
small bottlers out of business and impact the small mom
and pop retailers. After the bottler ranks are decimated,
the survivors will be able to raise prices higher than
ever.

The stated fear that "large" bottlers will drive

"small" bottlers out of business if this legislation

fails enactment is an admission, is it not, that some .
bottlers are less efficient than others and need legal
protection against more efficient, potential competitors?
What is the public policy that supports preservation of

such inefficiency? Could a legislative scheme be

devised to protect returnable containers without sacrificing
the gain in efficiency?

This question, like question 16, is based on a false
premise, namely that small bottlers are less efficient
than large bottlers. Nowhere is there anything in the
record developed during the proceedings before the
Federal Trade Commission to substantiate this premise.
The very real concern that large bottlers will drive
small bottlers out of business is based on the 1likely
proximity of large bottlers to warehouses and the

likely conversion of those large bottlers to a warehouse
system. As I stated in my testimony before the Subcommittee,
the ability of large bottlers by virtue of their location
and bottling capacity to service large, warehouse
accounts will result in those bottlers taking the cream
of the business, leaving the smaller bottlers with less
profitable accounts. This scenario is not a function

of any greater efficiency on the part of large bottlers,
but of their geographic proximity to large warehouses

and their capacity to service those warehouses.

We do not believe that any legislative scheme can be
devised to protect returnable containers. As I stated in my
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testimony, a warehouse system is simply not compatible
with the use of returnable containers, nor is there any
gain in efficiency from a warehouse system.

Doesn't this legislation substantially limit interbrand
competition as well as intrabrand competition? (How
can a Coke bottler in Virginia compete with a Pepsi
bottler in Maryland?)

Interbrand competition refers to competition among
various brands of products. Pepsi-Cola competes with
other soft drinks in a particular market., just as
Campbell's Soup competes with Heinz's Soup. In each
locality, each brand is represented. This legislation
will preserve, not limit, interbrand competition in
each market.

Proponents of this legislation are asking Congress

to codify long-term arrangements which they can claim
are beneficial to the public, vet no evidence in support
of this claim is provided. For the record, so that the
subcommittee might better decide, could you supply us
with the average rate.of return on equity earned by
Pepsi bottlers? Could you further break down that
information with respect to small bottlers and large
bottlers?

PepsiCo does not normally require the submission of
financial information by its bottlers. Hence, the data
you have requested regarding the average rate of return
on eqguity by Pepsi-Cola bottlers is not available. I
would like to call to the Subcommittee's attention,
however, the fact that the record both before this
Subcommittee and before Judge Dufresne in the matter

of The Coca-Cola Company is replete with evidence of
benefits to the public from exclusive territories.

The case for this legislation is premised on the thesis
that there is substantial interbrand competition today.
The fact that today a large guantity of a soft drink
sells at the price paid for less efficient quantities
sold years ago is not proof of the thesis, since it
might be that intrabrand competition would produce even
lower prices, as it has for ball point pens and television
sets. If£ this were a court, you would have to prove
that there is vigorous interbrand competition in the
area involved. In asking for a uniform rule for the
entire nation, the same principle should apply. Can
you supply proof that the interbrand competition is
effective to maintain prices where they would be in the
absence of territorial restraints?
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Of course, it is impossible to supply factual proof

of a purely hypothetical proposition. I would, however,
like to bring to the Subcommittee's attention certain
findings of fact contained in Judge Dufresne's Initial
Decision in the matter of The Coca-Cola Company. Judge
Dufresne found that "a short-term or temporary wholesale
price reduction might result from wholesale price
competition for warehouse delivery of non-returnable
containers, but only long enosugh to force the small
bottler out of business and reduce competition."”
(Initial Decision, p. 67) Moreover, Judge Dufresne
concluded that, "even with lower wholesale prices for
soft drinks, there is no assurance that the chain
stores would pass this reduction on to the consumer in
the form of lower prices." As support for this conclusion,
he cited several instances in which warehouse delivery
of cans to supermarkets did not result in lower retail
prices. For example, in the early 1960's, Coca-Cola
bottlers in the San Francisco area experimented with
warehouse delivery of cans to Safeway, Lucky and Purity
stores. Coca-Cola products retailed for the same price
as Pepsi-Cola products, despite the fact that the
Coca-Cola products were delivered to warehouses while
Pepsi-Cola products were delivered directly to the
stores. Similar experiments in the 1970's were cited
by Judge Dufresne and produced similar results.

Occasionally we hear rumors that you have contingency
plans to take over certain bottlers if this legislation
is not enacted. Are such rumors true? If "yes", could
you supply those plans to the subcommittee so that it
might assess such a prospect? If "no", would you
preclude your bottlers from merging with others?

No, rumors concerning contingency plans to take over
certain bottlers are not true. Whether we would approve
a change in ownership of any of existing Pepsi-~Cola
bottling operations would depend on the particular

facts of each situation and on whether the prospective
purchasers met the terms set forth in PepsiCo's bottling
appointments.

Since bottlers compete with other bottlers all of
whom similarly must make capital investments, why must
they be protected from one another? Why does it merit
extraordinary treatment?

Soft drink bottlers reguire "extraordinary treatment”
quite simply because the effect on the soft drink
industry frcm the FTC's decision, if Lhat decision is
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allowed to stand, would be extraordinary. Exclusive
territories have been an integral part of the soft

drink industry for the past 80 years and have allowed
Pepsi-Cola bottlers to develop successful and vigorously
competitive businesses. This attempt by the FTC to
restructure an entire industry overnight, thereby
destroying 80 years of investment, justifies and indeed
requires extraordinary treatment by the Congress.

How do you regard the efficiency of warehousing
systems like that of C&C?

"As I stated in my testimony before the Subcommittee,

we believe that the store-door delivery system is the
most efficient means of delivering high-quality and low
cost soft drink products to the American consumer. A
store-door system permits the use of highly efficient
returnable packages, which a warehouse system does not.
The store-doer system also permits the bottler to
service a wide variety of retail customers, not just
those supermarket chains which operate warehouses,
thereby increasing availability and distribution of
products. As we have pointed out in response to guestion
20, there is no evidence in the record to support the
proposition that warehouse delivery will lead to lower
retail prices; in fact, the available evidence suggests
that warehouse delivery may lead to an increase in
prices as small bottlers will be forced out of business
and price competition decreased. Finally, we believe
that the store-door system better services the consumer,
by permitting more effective quality contrel and by
encouraging the introduction of new packages and new
brands. :

Are all soft drinks carbonated? If not, do you intend
this legislation to apply only to carbonated soft
drinks? If so, would you endorse such an amendment?

No, not all soft drinks are carbonated. We do not
believe that the legislation should apply only to
carbonated soft drinks, nor would we endorse such an
amendment. -

What means of enforcement that are violative of
antitrust law does this legislation permit? If none,
why is the "enforcement" provision included on page 3,
line 2 of H.R. 356772
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This legislation does not permit enforcement in
violation of the antitrust laws. The "enforcement"”
provision in H.R. 3567 refers to enforcement of contract
rights contained in trademark licensing agreements.

This bill would simply allow the enforcement of such
rights to the extent permitted by law.

Why should the benefits of this legislation flow to
a licensee that has made no investment in a bottling
plant but who only sells the right to operate in an
exclusive territory? Would you endorse a subcommittee
amendment to limit the kill to actual bottlers since

.the protection of capital investments is the rationale

of this legislation?

In a few isolated situations, a bottler may be temporarily
out of production. Such situations, however, are of
short duration and should not deprive that bottler of
the benefits of this legislation. A bottler who is
presently not producing soft drinks in all likelihood
was producing in the past and will again be producing

in the future. Such production requires extensive
initial and continuing investment in plant and equipment,
glass, trucks and inventory. Accordingly, we would not
support an amendment to limit the bill to bottlers
actually in production.

On page 3, line 10-11, of H.R. 3567, limitations

on resale are permitted so that products will be sold

to consumers within a given territory. Do these limitations
apply to customers of the bottlers? If so, must a

syrup manufacturer enforce the limitations only in

court or may it also engage in self-enforcement by

inducing a boycott of such customers?

If H.R. 3567 is adopted, provisions contained in
trademark licensing agreements limiting the licensee to
the manufacture, distribution and sale of products for
ultimate resale to consumers within a defined geographic
area would be permitted, if such products are in substantial
and effective competition with other products of the
same general class. Such limitations, by the very
nature of the trademark licensing agreement, would

apply directly to the licensee-bottler. As licensor,

a syrup manufacturer could enforce its contract rights
to the full extent permitted by the law.
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Does the territorial franchise system raise prices

to the consumer? If not, would you oppose an amendment

to this legislation to provide that a particular franchise
will be given an exemption for the antitrust laws as

long as the arrangement does not artificially increase
prices over what they would otherwise be?

We believe, as I stated in my testimony before the
Subcommittee, that the territorial system results in
the lowest possible price to the consumer. We would
oppose any amendment to the legislation relating to
prices, since such an amendment would, in our opinion,
be totally unworkable.

Inasmuch as many years have elapsed since your

territorial boundaries were first drawn, have changes

in technology, shifting population and improved transportation
made these divisions less efficient and economical to

serve than if the boundaries were laid out today? Are
territorial franchise boundaries ever redrawn in the

interest of economy and efficiency?

No, our territories are just as efficient and economical
today as they were when they were first established.
Exclusive territories have actually allowed bottlers to
better adapt to changes in technology, transportation
and population within their territories, since they are
able to make the necessary investment to meet such
challenges. As a result of such investment and the
ability to focus their efforts exclusively on one
geographic area, bottlers have been able to develop
better and more efficient methods of distributing their
products and servicing their accounts. The efficiency
of product distribution under a store-door delivery
system is not a function of either the size of. the
territory or the length of the route. The widespread
support by bottlers for this legislation is visible
proof of the continued economic viability and efficiency
of our territorial boundaries.

In view of the efficiency of the existing system,

there has been no need to redraw territorial boundaries.
Of course, from time to time, territories may be
consolidated through acquisition. If territories are
consolidated, however, the overall perimeters of the
combined territories do not change, although the boundary
lines which originally separated those territories may

be eliminated.
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ADDITIONAL QUESTIONS FOR MR, LUCIAN J, SMITH
PAST PRESIDENT COCA-COLA CO,

How many Coca Cola bottlers are owned or controlled by
multiplant bottlers, corporations not engaged primarily in
the production of soft drinks, or Coca Cola?

What percentage of bottled and canned soft drinks whose syrup
is produced by Coca Cola are sold through bottlers owned or
controlled by multiplant bottlers, corporations not engaged.
primarily in the production of soft drinks, or Coca Cola?
What percentaée of Coca Cola's total canned or bottled soft
drinks sales is controlleé by bottlers, with a sales volume
under $500,000?

Do yoﬁr bottlers have a right of first refusal on new-products
produced by the Coca Cdla Company?

If your bottler refused your new product would you offer thét
product to a competing‘bottler? For example, Coca Cola of
New York distributes Dr. Pepper. If they refused Mr. Pibb

how would Mr. Pibblbe introduced in the New York area?

How many Coca Cola bottlers are there today?
Has Coca Cola prepared any projections or estimates for the

number of bottlers that it will have in 1985 and 19902

Does H.R. 3567 immunize-any per se violations of the antitrust
laws? Would you oppose an amendment to the bill prowviding
that this bill shall not be construed to authorize per se

violations of the antitrust laws?

56-865 0 - Bl ~ 34
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Would you please define the following terms from H.R. 35672
a) "products of the same general class.”
b) "substantial and effective competition".

How does " substantial and effective” competition differ from

competition?

Are you aware of any studies that discuss size requirements

to operate a bottling operation efficiently, either with or

without the present system of territorial restraints, in the
soft drink industry? If so, provide us with copies of the

studies or their citations.

Please provide us with a definition of "soft drinks".

'How does this definition differ, if at all, from the defini-

tion of the term "trademarked soft drink product® in H.R. 35672
Does the term "trademarked soft drink product" include

syrup8 sold by themselves?

Please dgscribe the nature and extent of facilities for pro-
ducing canned soft drinks owned or controlled by Coca Cola.
What percentage of the canned Coca Cola products sold in the
United States are produced by these faéilities? What percen- )
tage of export sales of canned Coca Cola products are produéed

by these facilities?
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Do the licénsing agreements with Coca Cola bottlers
in any way limit the licensee's freedom to market canned or
bottled soft drinks in Canada? Mexico? Other markets outside

the United States? Does Coca Cola take other measures

to discourage the export of soft drinks produced by its bottlers?

Does Coca Cola own or control operations for producing

canned or bottled soft drinks outside the United States? What
percentage of the company's sales of cannéd or bottled soft
drinks outside the United States are pfoduced in facilities

owned or controlled by the company?

Please describe briefly the production and marketing system
for Coca Cola canned and bottled soft drinks in Canada;

in Mexico; in the United Kingdom; in the Federal Republié of.
Germany. How does Coca Cola typically produce and

market soft drinks for sale in Third World countries? What
percentage of sales of soft drinks is in returnable containers

in the Canadian market?

what percentage of all sales of canned or bottled soft drinks
of your company (including sales for féod stores, vending
machines and other outlets) are sold in returnable containers?
How are these figures altered if the sales of traditionally
non-returnable cans or bottles (made returnable only by virtue

of State laws such as in Michigan or Oregon) are factored out?
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Are there any Coca Cola bottlers that do not market returnable
bottles for some or all of their soft drink products? How A
many bottlers? What percentage of total Coca Cola sales of -
canned or bottled soft drinks do these bottlers have?

Please provide us with copies of your annual statements, and

10-K reporﬁs since the FTC case began, and any other material

that may be relevant to your relationship with your bottlers.

Please‘provide copies of studies or documents in your possession
indicating the differential between the wholesale prices for
soft drink; of your company charged by your various bottlers
throughout the country. If no such studies or documents 'are

available, please indicate the range of wholesale prices for

" canned or bottled soft drinks of your company as sold by your

bottlers throughout the United Stétes. If wholesale statistics
are not available, please provide any available statistics on

price differentials at the retail level.

Under the proposed legislation, a retailer would be unable to

purchase soft drinks outside his territory as he would wish

to do when they are cheaper. Why shouldn’'t a retailer be

allowed torpurchase at the lowest prices?

The stated fear that "large" bottlers will drive “small" bottlers
out of business if this legislation fails enactment ié an ad;
mission, is it not, that some bottlers are less efficient than
others and need legal protection against more efficient, potential
competitors? What is the public policy that supports preserva-
tion of such inefficiency? Could a legislative scheme be devised
to protect returnable containers without sacrificing the gain in

efficiency?
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Doesn't this legislation substantially limit interbrand
competition as well as intrabrand competition? (How can a
Coke bottler in Virginia compete with a Pepsi bottler in

Maryland?)

Proponenﬁs of this legislation are asking Congress to codify
long-term arrangements which they can claim are beneficial
to the public, yet no evidence in support of this claim is
provided. For the record, so that the subcommittee might

better decide, could you supply us with the average rate of

-return on equity earned by Coca Cola bottlers? Could

you further break down that information with respect to small

bottlers and large bottlers?

The case for this legislation is premised on the thesis that
there is substantial interbrand competition today. The faét
that today a large quantity of a soft drink sells at the price

paid for less efficient quantities sold years ago is not proof

of the thesis, since it might be that intrabrand competition would

produce even lower prices, as it has for ball point.pens and
television sets. If this were a court, you would have to prove
that there is vigorous interbrand competition in the area in-
volved. In asking for a uniform rule for the entire nation,
the same principle should apply. Can you supply proof that

the interbrand competition is effective to maintain prices

where they would be in the absence of territorial restraints?
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Occasionally we hear rumors that you have contingency plans

to take over certain bottlers if this legislation is not enacted.

Are such rumors true? If "yes," could you'supply those plans-
to the subcommittee so that it might assess such a prospect?

If "no," would you preclude your bottlers from merging with

others?

Since bottlers compete with other bottlers all of whom similarly
must make capital investments, why must they be proéected from

one another? Why does .it merit extraordinary treatment?

How do you regard the efficiency of warehousing systems like

that of C & C?

Are all soft drinks carbonated? If not, do you intend this
legislétion to apply only to carbonated soft drinks? If so,

would you endorse such an amendment?

What means of enforcement that are violative of antitrust

law does this legislation permit? If none, why is the "en-

forcement” provision included on page 3, line 2 of H.R. 35672

Why should the benefits of this legislation flow to a licensee

that has made no investment in a bottling plant but who only

“sells the right to operate in an exclusive territory? Would

you endorse a subcommittee amendment to limit the bill to
actual bottlers since the protection of capital investments

is the rationale of this legislation?
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on page 3, lines 10-11, of H.R. 3567, limitations on resale
are permitted so that products will be sold to consumers

within a given territory. Do these linitations apply to

‘customers of the bottlers? If so, must a syrup manufacturer

enforce the limitations only in court or may it also engage

in self-enforcement by inducing a boycott of such customers?

Dées the territorial ffanchise system raise prices to the
consumer? If not, would you oppose an amendment to this
legislation to provide that a particular franchise will be
given aﬁ exemption for the antitrust laws as long as the

arrangement does not artificially increase prices over what

.they would otherwise be?

Inasmuch as many years have elapsed since your territorial

. boundaries were first drawn, have changes in technology,

shifting population and improved transportation made these
division less efficient and economical to serve than if
the boundaries were laid out today? Are territorial franchise

boundaries ever redrawn in the interest of economy and efficiency?
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Five Coca-Cola bottlers are not primarily engaged in khe
production of soft drink products. They account for 8.1%
of domestic unit sales of Coca-Cola products in bottles

s
and cans.

The Company does not maintain a record of bottlers with

more than one production location.

There are about 50 Coca-Cola bottlers whose annual sales
are less than $500,000. These bottlers account for less
than 1% of the domestic sales volume of Company products

in bottles and cans.

2. Our bottle?s do not have a right of first
refusal for our Allied brands. However; in the past,
The Coca-Colé Company unilaterally'haa:folloWed the prac-
tice of not offering its Allied brands to any bottlers other
than its franchised Coca-Cola bottlers. Coca-Cola bottlers
are not fequired to carry any other brands licensed by
The Coca-Cola Company. Many have decided not to handle some
other brands and have instead obtained exclusive trademark
licenses to manufacture and sell competing brands of other

licensors in their territories.
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-3. Today there are approximately 550 Coca-Cola

bottlers in the United States.
We do not knsw how many there will be in 1985 or

1990. However, if present trends continue, we are reasonably
certain that as a result of the ongoing uncertainty about
the ultimate outcome of the appeals in the Federal Trade
Commission case -- a process which should continue for
years unless H.R. 3567 quickly becomes law -- there will be

fewer bottlers of Coca-(bla in 1985 than there are today.

4. The bill does not, and was not intended to,
immunize-hn§ per se violations of the antitrust la;s as
that—doqtrine,is normally applied by the courts. The bill

'doés serve to clarify at once that the Fedgral Trade Commis-
sion improperly applied & 5 of the Federal Trade Commission
Act to hold illegal trademark licenses between The Coca-Cola
Company and hundreds of independent bottlers which had been
held legal by federal courts under the antitrust laws for the
last 60 years and are still clearly procompetitive and legal
under the law and policies set forth recently by the Supreme

Court in Continental T.V., Inc. v. GTE Sylvania Inc.,

433 U.S. 36 (1977) but'ignored by the two-member Commission
majority.

1t is impossible to comment on an amendment designed
to clarify that the bill does not immunize per se conduct
in the abstract without analyzing the actual language of
such suggested amendment. No such proviso appears in any
other statute and we believe that attempts to insert this
concept will in all likelihood cause more problems than it

would solve.
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5(a) It is impossible go define precisely at
this time for purposes of prospective application in lawsuits
under the propo;ed statute the meaning of the term "products
of the same general class”. As is common in antitrust
litigation in defining a "product market", it will be the
function of the trier of fact to apply this term in a given
case at a given time depending upon the evidence of market
dynanics.

This broadly phrased term clearly means to include
more than just carbonated flavored soft drink products. The
bill itself refers generally to license agreements for a
"trademarked soft drink product" without further limitation
or qualification.

Particularly. in the last few decades, the soft
drink industry has been characterized by rapi@ proli-
feration of competition in price, packaging, availability,
advertisiné, and store display from new types
of products -- such as canned iced teas, powdered mixes,
fruit drinks and isotonic drinks -- and more direct compe-
tition from established products -- such as fruit juices,
milk, bottled waters and post-mix syrups.

The franchise bottler system itself, for example,
produces more than carbonated soft drinks. The major
canned iced tea brands -- Lipton and Nestea -- became sig-“
nificant competitors nationally only after piggybacking-on
the establishedbottler system. Licensed bottlers also
manufacture and distribute fruit juice drinks and vost-mix

Syrups.
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The Cormission Majoritv found Coca-Cola to be
closely price sensitive not only to other national,
régioﬂal and local brands of carbonated soft drink products
of various flavors, but also to non-carbonated drinks such
as canned iced tea and fruit juices, and to powdered mixes.
The Cormission stated that "... the suppliers of hundreds
of other interbrand soft drink products must bhe responsive
to the prices of Coca-Cola and the allied products..."”

(Majority Opinion, pp. 50-52).
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5(b) "Substantial and effective competition" is
also a phrase designed to give flexibility in determining
whether intefbrand coﬁbetition among trademarked soft drink
products is economically significant in a particular

situation.

There is no set formula that can be used in making
such a determination, but the recent Report of the Senate
Judiciary Committee on S.598 lists some of the factors that
would normally be taken into consideration and balanced by

the trier of fact:

"Whether or not there is substantial
and effective competition within a
licensee's defined geographic area
from other brands depends upon such
factors as: The number of brands,
types and flavors of competing.
products available in the licensee's
territory from which consumers can
choose; persistence of long-run
monopoly profits; the number of retail
price options available to consumers;
the persistence of inefficiency and
waste; the degree of service compe-
tition among vendors; ease of entry
into the market; the failure of out-
put levels to respond to consumer
demands; the number and strength of
sellers of competing products in the
territory; and a lack of opportunity
to introduce more efficient methods
and processes. The committee intends
to prescribe no hard and fast rule
for determining substantial and
effective interbrand competition from
among these factors, but rather to
allow the courts discretion to give
appropriate weight to these economic
indicia of competition as they deem
necessary in each distinctly unique
local market."
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The bill clarifies that the social and economic
analysis used by the Supreme Court -in Continental T.V.,

Inc. v. GTE -Sylvania, supra, for applying a rule of

reason anayvlsis to vertical restraints generally is to
be specifically applied as a matter of public policy
to the exclusive territorial provisions used in trademark
licenses in the soft drink industry. Thus, the decision
of the Federal Trade Cormnission, contrarv to the teachinas
of GTE Svlvania, to give preeminence as a matter of policy
under §5 to the loss of some intrabrand competition over
the existence of vigorous interbrand competition will be
made to conform without further delay to the national
antitrust policies set forth by the Supreme Court. As
stated in the recent report of the Senate Judiciary
Committee:
"The Committee believes that the

Commission based its opinion in the

Coca-Cola and PepsiCo proceedings simply

on the intrabrand effects which are in-

herent in any territorial restriction.

Thus, the effect of the Commission's

decision has been to impose a rule of

per se illegality which in the committee's

opinion is not consistent with Sylvania.

It is difficult to imagine territorial

restrictions in any industry surviving

the rationale found in the Commission

opinion."

The phrase "substantial and effective®™ is used
to modify the term "competitive” only to signify that a
traditional analysis of the competitive dynamics of the inter-

brand market is required, and not merely a determination that

some competition exists among different brands.
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6. I am unaware of any studies that discuss size
requirements to operate a bottler efficiently. It is my
own belief that bottler size is no guarantee of efficiency.
Experience shows that small bottlers are often more cost-
efficient and more effective competitors than larée bottlers.

For example, smaller bottlers tend to have higher
per capita unit sales than larger bottlers of the same brand
in the same region. Even the Commission Majority made lengthy
findings that both large and small bottlers had adapted to
changing technological and marketing demands (Majority Opinion
at 22-23). Furthermore, it found that production efficiencies
or ecénomics of scale in the bottling.business are not sub-
stantial between large and small bottlers, that the price
levels of small bottlers of Coca-Cola'are about the same or
lower than those of large bottlers, and that small bottlers
have been able to compete price wise on a head-to-head basis
under the current foute delivery system in the interbrand
market against large bottlers of competing national brands.

(Majority Opinion at 67-69).
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7. we agree with the following definition of soft drinks which

was provided by the National Soft Drink Association to the

"Hon. Peter W. Rodino, Jr. by letter of January 22, 1980.

The derivation of the term "soft drink" was to
distinguish early flavored refreshments from

" hard liguors in the early stages of development
‘of such refreshments in the late 1800's and early
1900's. As the variety of drinks has increased
through research and additions of new and
different ingredients, no universal definition has
been adopted by either the industry and/or the
numerous governmental agencies involved in
regulation of the industry and its products. For
the purposes of this legislation, the NSDA would
suggest the following:

The term "soft drink” means a nonfermented beverage,
carbonated or not, intended for human consumption,
manufactured from any safe and suitable ingredient
but excluding: (a) whole fruit juice or vegetable
juice, sweetened or unsweetened, whether concentrated,
frozen or not; (b) fluid milk and dairy products
including skim milk, yogurt, and milk powders; and
(c) drinks based wholly on pure tea, coffee, cocoa,

. mate, sassafras, bark, buds, leaves, and similar
plant material.

A "trademarked soft drink product" is a soft drink product
which has the protection of a trademark. We do not know

of any soft drink product which is not trademarked.

It is our understanding that drafters of the Bill intended
"trademarked soft drink products" to include syrups sold

by themselves.
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8. The Coca-Cola Company owns and operates
plants which 'manufacture canned Coca-Cola and Allied
products at the following locations:

College Park, Georgia

Baltimore, Maryland

Nashua, New Hampshire

Alsip, Illinois

Columbus, Ohio

San Leandro, California

Bellevue, Washington

Those facilities produce about 13% of Company
products sold in cans in the United States. Those faci-
lities produce less than 5% of Company products sold in

cans outside the United States.

9. Each contract between The Coca~Cola Company
and aach Cocé-Colg bottler in the Uitited States licenses
the bottler to manufacture and distribute a trademarked
soft drink product of the Company in a specifically defined
geographic -territory in the United States. None of these
territories overlaps into Mexico, Canada or elsewhere out-
side the United States. As stated in response to Question 11,
The Coca-Cola Company has granted similar exclusive trade-
mark licenses to manufacture and seil its soft drink products
in defined geographic territories to local bottlers in over

135 countriés.
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10. Yes. The Company owns or controls operations for producing
canned and bottled soft drinks outside the United States.
Those operations produce about 11.5% of canned or bottled

Company soft drinks sold outside the United States.

-
'

11. "The Coca-Cola Company markets its soft
drink products in 135 countries worldwide. 1In each
country, the Company has chosen the franchise system,
which encourages local indigenous bottlers to invest in
the business. This basic philosophy equally applies in

Third World countries.

In the Canadian market 60.7% of Company soft

drink products are sold in returnable containers.

12. We estimate that about 40% of the total domestic sales
volume of all Company soft drinks sold in cans or bottles
,are sold in returnable containdrs. Factoring out
traditionally non-returnable cans or bottles would reduce

this percentage by 1-2 point(s).

13. So far as the Company knows, all Coca-Cola bottlers
use returnable bottles'for some or all of their soft
drink products, with the exception of four bottlers

in Alaska.

14. The Coca-Cola Company's 10~K reports since 1971 are
available in Subcomittee Files. Included in each 10-K

is the annual statement.

56-~865 0 - 81 ~ 35
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15. The Coca-Cola Company does not request fram
its sottlers, not. does it have, records or documeﬁts wﬁich
disclose bottler wholesale list prices or sales prices. . The
Company be;iévas that such prices vary significantly from
day. to day from package to package among territories in
response to local competitive conditions, inike the situation
with most branded food products which are usually manufactured
by a single company nationwide.

Attached are lists of average retail prices, by
package type, for a statistical case (192 ounces) of Coca-Cola
and for all Company products consumed in the home in seven
areas of the United States derived from surveys used by the
Company .

It should Se noted that retail prices for Coca-Cola
may vary widely on any given day in any bottler's territory
on a given package. This occurs because.of the substantial -
number of ongoing price promotions engaged in by bottler;_of
Coca-Cola énd the practice of some food chains not to partiéipatei‘
in some promotions that harm their sales of private label soft o
drinks.

The attached retail price statistics do indicate, as
previously found by the Administrative Law Judge and the Commission
(Majority Opinion at 55, n.49; IDF Nos. 123, 126; RPF Nos.

207, 209-211), that Coca-Cola in returnable bottles still
continues to be priced at retail substantially below the price
of Coca-Cola in cans and one-way bottles. As shown, in some
regions it is 1@55 than half the price on a per ounce basis.
This is particularly interesting since food chains, as a matter
of policy, take a higher profit on Coca-Cola in returnables than
on Coca-Cola sold in disposable packages and often refuse,

to price-promote returnables even when whqlesale price-
‘promotions are offered by the bottler. (RPF Nos. 132, 134-137,

141-145). i -~
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COCA-COLA

Cans 33;&2;§_ Returnables
Eastern 4.10 2.82 2.45
Mid East 4.07 3.01 2.04
Central 3.84 2,88 1.86
Western 3.60 2.80 2.24
Southwest 3.77 2.90 1.95
Mid South 3.96 : 2.82 2. 06
Southeast‘ 3,31 2.92 - 1.92

-
ALL COCA-COLA SOFT DRINK PRODUCTS
One-Way

Cans Bottle Returnables
Eastern 4.06 2.80 2.46
Mid East 4.06 3.00 2.02
Central 3.93 2.88 1.85
Western 3.65 ’ 2.99 . 2.20
Southwest 3.71 2.89 1.89
Mid South 4.05 2.88 2.07

Southeast 3,93 2.94 1.94
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16. Implicit in these questions are a numbgr of
assumptions with which 1 stronaly disééree. The question
assumes that.momentary evidence of diffe}ent priceﬁ on a.
product in continguous territories is prima facie evidence
of an uncompetitive market. It also implies that agovern-
ment intefvention and requlation is somehow superior to
allowing competition to operate in a free market economy.
These same assumptions represent the fundamental analvtical
errors in the decision of the Federal Trade Commission and
the source of its conflict with national antitrust policy
as expressed in GTE-Sylvania by the Supreme Court. These

points are discussed in detail in the Reply Brief of Peti-

tioners The Coca-Cola Company, et al. filed with the Court
of Appeals for ;he District of Columbia. I would sugggst
the Committee review that brief, a copy of which has been
gupplied to the Committee staff. But let me summarize what
is argued therein.

It is meaningless to contend that the exciusive
territorial system is "anticompetitive® becaiuse on a given
day a retail customer located in bottler A's-territory could
otherwise drive a truck one hundred miles into bottler B's
territory and buy one type bf Coca-Cola package at a lower

price than he could from bottler A.
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In an industry which'is extremely competitive and
where mahufaéturing and distribution of a national brand trade-
marked item, like soft drinks, has been decéntralized into the
hands of local businessmen, one would assume that local cbmpeéi-
tive conditions would result in widely varying price, packaging
and distribution strategies among such licensees of any particular
brand, just as it would lead to differences in competitive
strategies with suppliers of other brands in the same territory.
This may be a hard concept to grasp, as it obviously
was for two members of the Federal Trade Commission, because there
is virtually no _intrabrand competition at the manufacturing level
in any other product sold to retail food stores in the United
States, or to élﬁo;t any retail stores selling any branded products.
No food retailer can drive his truck into the next county in qrder
to get a better price from a second manufacturer of a particular
b¥and of‘canned peas. There is no "second manufacturer.” No ‘_i
one, for example, can go to an alternative manufacturer of Miﬁute_?
Maid Orange Juice to get a lower price than that charged by
The Coca-Cola Company, whose "exclusive territory” for Minute
Maid is the Qorld. This is the prevailing manufacturing and
distribution pattern throughout the food industry and most other
manufacturing industries. But there is inherently nothing wrong
with either method of distribution that justifies government

interference to force use of one method over the other.
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all mephods businessmen use to compete in a free
enterprise system aré imperfect in their responses to a ;ide
array ofAconflicting demands in the marketplace. Cqmpetitive
markets in the real world are not static--with identigal prices,

’ .
products and methods of distribution. They are in constant
flux and reflect differing competitive str%tegies--a pattern
prevalent in the soft drink industry.

The long-standing policy of our Antitrust laws,
cotifirmed in Sylvania, is to presume noninterference with
private decision-making unless a contractual restraint is
proven to have an anticompetitive impact so substantial that
it is unchecked by competitive forces in the overall market.
Competitive decisions are made by combeting businessmen pressured
by a free market. If they are wrong, it is reflected in sales
and profit figures. The competitive activities of The Coca-Cola
Company and its bottlers are tested everyday in the marketplace,
and have been for eighty years, by an increasing number of_
competitors with various competitive strategies.

As a result of the territorial system, competitive
conditions in the soft drink industry, in any local region, are
uniguely and intensely competitive, as found by the Administrative
Law Judge and everyone who has judged the industry in litigation
with the exception of two members of the Federal Trade Commission.

We submit that the guestion has been posed the wrong
way. The important question is whether retailers and consumers
have substantial alternatives in the actual marketplace of

interbrand competition which serve to competitively check the
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prices of any bottlers, including the bottler pf Coca-Cola,
from being srtificially high--in other. words, evidence of strong
competition in the interbrand market based upon the traditional
indicia of'cbmpetition such as number of compet}tors,-market
structure, changes in market shares, trends to concentration,
easé of entry, pricing patterns over time, price cutting, product
innovation, quality control, varying types of distribution systems,
broduct availability, service and so forth. I suggest the
Committee review pp. 19-23 in our Reply Brief for a record summary
of such evidence in the soft drink industry, as well as the
excellent summary of such evidence in the Senate Judiciary Com-
mittee Report on S.598. As that ﬁeport-concluded:
"In the Committee's opinion, the FTC's decision
does not reflect either the numerous findings of the
Administrative Law Judge concerning the existence of
'intense' interbrand competition or the Supreme Court's
admonition in Sylvania that ' (i)nterbrand competition...
is the primary concern of Antitrust law.' "
The gquestion also assumes that if the territorial
system is banned, retailers will be able to purchase soft drinks .
at lower prices than exist today. I believe that the banning of B
soft drink territories will have the.opposite effect. It will
" lead to bottler concentration, eventual disappearance of the
returnable bottle, and higher prices for the consumer.
As explained several times in my testimony, the loss
of territories will cause chains to switch to a warehouse delivery

system which can only accommodate one-way packages. The chains

will give their high volume one~way business to relatively
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few bottlers. This means.that many bottlers will lose their
high-volume chain store business. The bottler who loses this
business will have to cover his costs with a reduced volume of
returnable containers. To do this, he will have to raise his ?
prices on returnable containers to a point where they will
approach the price of one-way containers. When this happens,
the returnable bottle will disappear from the market. This
will occur notwithstanding an FTC order which would permit the
continuation of territories for returnable containers.

I believe that the concentration of high-volume chain
store business in the hands of relatively few bottlers will raise
the costs of many bottlers to the point-where they will not be
able to-effectively compete. This will force them out of the
bottling business. As the bottling business becomes more
concentrated, the price of soft drinks will rise, availability
will deteriorate, and the number and variety of packages and
products will diminish. Ultimately, the consumer will be left
with no choice but the higher-priced, one-way container.

This same scenario was accurately set forth by the
Administrative Law Judge and by :the Senate Judiciary Committee
which reviewed the record evidence in detail in its Report,
concluding:

"The Committee believes that the Judge
correctly described the probable effects of
elimination of territories...

Regardless of the short term effects of
the elimination of territories the Committee
believes that within a few years the soft drink
industry would become concentrated in the hands
of a few, extremely large, regional soft drink
bottlers. These few surviving bottlers would

raise wholesale prices to all customers
including food chains. Conseguently, retail
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prices to consumers would increase. simultanebusly,

the surviving bottlers will offer fewer brands in

fewer types of packages to significantly fewer accounts

than are presently served. The Committee therefore

believes that the public policy stated in the Antitrust

laws would be better served by retention of the exist-

ing competitive structure of the soft drink industry

under the standards of this bill."” ’

In sum, I strongly disagree with those that say
H.R. 3567 will interfere with free market competition and limit
price competition. To the contrary, it will ensure such
competition continues. It is the decision of the Federal Trade
Commission that is already leading to rapid industry concentration
and which, if ultimately upheld, will interfere with the
workings of the free market and result in higher overall prices

to the consumer.
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17. First, as I stated in response to Question 6,
large bottlers have not been shown to be more "efficient" than
smaller bottlers.. If anything, available evidence would indi-
cate smallgr:bottlers gene;ally,are stronger competitors than>
large corporate bottlers in head-to-head competition in- existing
territories.

But all bottlers of Coca-Cola, whether large or small,
are competitively "efficient" relative to their competitors
because of the use of territorial restraints.. If they were not,
Shasta--which is manufactured and distributed nationally by a
huge food conglomerate--would be outselling Coca-Cola in the
markets of at least a few of éhose small - "inefficient"™ bottlers.
But it never has--not even in the limited universe of chain and
other warehouse supplied outlets in which it competes.

Bottlers will be driven out of business by the
hundreds without exclusive territories not resulting from any
inefficiency on their part, but because they will not be able
to compete with a relative handful of large bottlers of -
Coca-Cola for large volume sales of cans and one-way bottles
to food chain warehouses.

The PTC decision would radically restructure demand
forces in the marketplace and burden most bottlers of
Coca-Cola with sudden artificial disadvantages. Most bottlers
do not have the financial resources to compete in sustained
price wars with the largest bottlers of Coca-Cola, some of which
are publicly-traded companies. Most bottlers do not even own

facilities to manufacture Coca-Cola in cans--the key competitive
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package in the FTC's "new world"-~~but rather would have to
be supplied canned products by their new competitors. Such
bottlers, with n6 canning facilifies, no deep pocket of
financial resources and competing with their own suépliEIS
for sales to warehouses invariably located in the territories
of such suppliers will be out of business virtually overnight.
éecond, I make no regquest that this Committee support’
this legislation to protect smaller bottlers because they are
allegedly inefficient. They are not inefficient. But
efficient or not, it has been one of the paramount purposes of
public policy expressed in the Antitrust laws to preserve a
society composed of small, local businesé units--both to protect
the social values embodied in such an economic structure and to
carry out our national conviction that the decentralization of
economic power, in the long-run, will generate the highest
quality of goods at the lowest prices for the largest number of
people. The soft drink industry represents an almost unigue
instance in which this ideal of industrial decentralization has
been achieved in a major American industry. And the results,
as predicted, have been substantial growth in production and
incredibly low prices relative to rapid and substantial price
increases in other more centralized industries.

Third, no legislative scheme will save the returnable
bottle. There has never been any evidence, presented to the
Congress or at the FTC trial, to explain how the returnable
bottle would survive the loss of exclusive. territories on cans

and one-way bottles. The Commission Majority's a priori
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assumption that its Order, which continues to allow exclusivity
for returnables, will be in some unexplained manner "save
treturnables” is ridiculous. The Commission's trial staff, in
seven years of litigation,'ne\ar suggested .this form of order
be entered.. The Commission itself found that, under its Order,
the prices of all Coca-Cola sold to non-warehouse accounts
would rise with the removal of territorial restrictions--the
sure death knell of the returnable since it also determined
returnables would never be warehoused and that the returnables'
only competitive advantage was its relatively low price. 1In
reviewing the record evidence, the Senate Judiciary Committee
Report on S.596 dismisses the Cormission's fantasy in this regard:
"The Administrative Law Judge found

that '(i)f the chain stores converted to a

system of warehouse delivery, the chain stores

would eliminate returnable bottles entirely

because the returnable bottle is incompatible

with warehouse delivery.' This incompatibility

results from the facts that returnable bottles

involve extra handling costs and compete

vigorously in price with the private label

soft drinks sold by the food chains (which are

sold almost entirely in non-returnable containers).

If the food chains do eliminate returnable bottles

when they adopt a warehouse delivery system for

soft drinks the cost of delivering returnables

to other customers will increase dramatically.

The Committee believes that the ultimate result

will be the abandonment of the route delivery

system and, therefore, the demise of the

returnable bottle." :

There should be no misunderstanding that if
H.R. 3567 is not passed and the Commission's Order stands,
the returnable bottle will be as dead as the hundreds of
bottlers that will go down with it. And later recriminations
by consumers and their legislative representatives will not

resurrect it or the low prices at which it sold.
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18. No. It is no more logical to conclude that
territorial restraints "limit" interbrand competition
because a Coca-Cola bottler in Virginia cannot compete
against a Pepsi-Cola bottler in Maryland than to say
competition is limited because the same Coca-Cola bottler
cannot compete with a Pepsi-Cola bottler in West Germany.
This alleged "effect”™ is inherent in the use of all terri-
torial restraints and is so competitively meaningless in
itself it has, to our knowledge, never been relied upon by
a Court in an antitrust case until this argument was weakly
made by the Commission Majority in the Coca-Cola case. It
certainly did not bother the Court in Sylvania, where the
plaintiff's Sacramento store was unable to engage in "inter-
brand competition" as a result of that restraint with thou-
sands of other retail television stores throughout the
United States.

The competitive significance of such a "loss", if
any, can be gauged only by a complete market study inéluding
analysis of the strength of actual price, availability,
service, quality and packaging competition existing in the
relevant market of all suppliers. The point is more

completely discussed in our Reply Brief at pp. 15-16.

As shown in the record of the FTC case, the level
of interbrand competition is intense in every local market,
whether lgrge of small, urban or rural, in whatever vart of
the country. See Reply Brief, pp. 19-23. As stated by the
Senate Judicial Committee in its Report on $.598:

"The specific findings of the Judge
revealed a highly competitive industry

whose competitiveness was largely caused
by the territorial provisions."
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19. I take exception to the assertion .in this

guestion éhat ;here is "no eviéence“ to support the claim
that the exclgsive territorial provisions ;; the trédemérk
licenses for Coca-Cola "... Qre beneficial to the public."”
The Committee has access to the entire trial record in the
FTC case and many of the pleadings and briefs have been given
to the Committee. The focal issue at that lengthy trial was
the effect on competition attributable to such restraints
and the resultant benefits or harm to the puhlic. It was one
of the longest and most detailed trials.in antitrust history
involving a full rule of feason evidentiary analysis of thé
effects of the use of territorial restraints‘in 2 major
industry. A

The Commission staff has been given the Joint Brief

of Petitioners The Coca-Cola Company, et al. filed with the

Court of Appeals. I would suggest the Committee review

pp- 34-85 of that brief and the record evidence cited therein
in order that it can determine, as has the Senate Judiciary
Committee, that territorial exclusivity has benefitted the
public in myriad ways, including providing the highest quality
products at low prices at more retail outlets than virtually

any other product sold in American commerce. I am also

attaching herewith a copy of the Proposed Findings of Fact(RPF).
submitted post-trial to the Administrative Law Judge. The
Committee may wish to review Findings 63 through 360 and the

detaile@ Record references cited therein.
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Based on a 1978 saﬁple of about 100 participating
Coca-Cola bottlers, the average rate of return on capital
used in the business (net operating profit/total capital used
in the busin;ss) is 12.6. While we cannot give a breakdown.’

by large and small bottler, we can give the following breakdown:

Under

1 million 1-2 million 2-5 million 5 million +

cases : cases cases cases
12.5% 15.3% 11.2% 11.7%

The undisputed evidence in the trial before the
Federal Trade Commission was that 85% of all Coca-Cola plants
have fewer than 100 employees. These plAnts would be classified
as small businesses according to the Small Business Administration

definition.
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20; Based on long experience in.the soft drink
business, I can confidently predict that if territories are
banned, soft drink prices will shortly be higﬁer than they
would be if the territorial system is maintiined. As
explained in greater detail in my answer to Question 16, the
banning of soft drink territories will eliminate many bottlers
from the soft drink business, result in bottler concentration,
eventual disappearance of the returnable bottle and higher
prices for the consumer on all remaining packages. The
Commission Majority itself found that warehouse delivery to
food chains would lead to higher costs and higher prices to
all accounts other than food chains (Majority Opinion at
pp- 31-32 and n.31) -- i.e., higher prices to retailers
presently selling more than 75% of all Coca-Cola in bottles
and cans (RPF No. 325).

It also éhould be noted there is a variety of
undisputed evidence to establish the existence of substantial
interbrand competition. The record eyidence introduced during
the trial at the Federal Trade Commission was overwhelming in
showing how vigorous interbrand competition is in the soft
drink industry. This evidence is summarized at pp. 19-23 of
the Reply Brief and detailed in RPF Nos. 156-278. Further
evidence that competition in the interbrand market already
serves to check the prices of Coca-Cola is the Federal Trade
Commission's own finding that the price competition between
Coca-Cola and other national, regional and local brands of all
flavors, including non-carbonated beverages, has resulted in

a cross-elasticity where price differences of only one cent
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per six-pack at retail affect sales volume. (Majority
Opinion at pp. 51-52.) This is the strongest evidence
imaginable of "a vigorously price competitive market.

I ém puzzled bj trLe question's .reference to lowe;
prices allegedly resulting from intrabrand competition in
ball point pens and television sets by way of comparison
to the soft drink industry since I am unaware that intrabrand
competition exists in those industries at the manufacturing
level. At the retail level, there is probably more intrabrand
price competition in Coca-Cola -- which is so0ld at over one
million retail outlets -- than any other branded product in
America. And such widespread distribution is a function of
the route‘delivery system. In any event, the performance of
Coca-Cola pricing over the last seventy years relative to any
type of historical pricing index for all products establishes

how remarkably low the price of Coca-Cola is today.

2l. No. The rumors are not true.
While we have no predisposition against consolidation
of bottler territories through mergers, we would want to consider

the merits ¢f each proposed consolidation?

56-865 0 - 81 ~ 36
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22. The purpose of_H.R. 3567 is not to arbifra;ily
protect one bottler from another. All bottlers of Coca-Cola
are forced to compete in the interbrand marketplace with
numerous supp}iers already> (See IDF Nos. 92, 163-166; RPF
. Nos. 157-169, 173-185, 254-264, 268-278; Joint Brief, p. 72,
n.100). Its purpose is to preserve the territoriai system
which has led to wide product availability and low prices for
the consumer, particularly as represented by the returnable
bottle. I submit that there would not have been these
phenomenal results without territories which have encouraaged
the bottlers to make substantial investment in plant and
equipment.

This point is particularly true as it relates to
returnable containers. Every tribunal who has looked at the

question, including the FTC, has conceded that territories are

necessary for returnable bottles. The reason is very straight-
forward. Without them, the bottler would lose his sizable
investmept in returnable glass. Further, the returnablé
package will disappear unless territories are maintained for
one-way containers. (See answers to Questions 16 and 17).

I would like to make one final point. I don't
believe that H.R. 3567 gives "extraordinary treatment” to the
bottling business. To the contrary, H.R. 3567 does nothing
more than confirm and clarify the standard for judging the
legality of a manufacturing, marketing and distribution systém
that has been in existence for eighty years. The only example
of "extraordinary treatment®" is the prospective intervention
‘of the Federal Trade Commission into the workings of the free
marketplace in the soft drink industry. The Commission‘s
decision, even whilé on appeal, is already seriously curtailing
capifal investment and leading to unnecessary consolidations

and mergers.’ . >
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.23. In 1975, a comparative analysis of the cost efficiencies of
ﬁée warehouse'delivery sygfem and the store door delivery system
was conducted. .

The cost agalysis included a detailed examination of each
step in the distribution process in both systems. Among other
things, there was an examination of the cost of (a) the movement
of product from a manufacturing location to a warehouse location,

(b) the unloading in the warehouse, (c¢) the storing, (d) the assem~
bling of orders to go to a particular store (where a dolly is pulled
from bin to bin and items are picked off and assembled for a specific
store), (e) the outloading of an order onto a truck, (f) the movement
of product from warehouse to the store itself, (g) the unloading in
the store, (h) the receiving, (i) the shelf stocking, (j) the pricing
(putting a price physically on the item), and (k) the ordertaking.
Many of these steps are eliminated in a store door delivery system.
In addition, the analysis found the average distance between bottler
location and store was less than the average distance between chain
warehouse and store.

The analysis-also took into account average distances between
bottling plant and warehouses, and bottling plant; and stores; the
average cost per mile of operating different types of vehicles;
the quantity of product (whether cans or bottles and if bottles,
what size and weight) that could be hauled on different types of
vehicles; labor costs, as well as the time required to perform

each function.
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The analysis produced these results:
(1) for 24 12-0%. cans, the cost of distribution through the ware-
house. system was just barely less than the cost of distribution through
the store door delivery system; (2) for bottles, the cost of distri-
bution through the warehouse system was higher than through the
store door delivery system; and (3) for returnables, the ware-
house distribution system would not be able to efficiently handle
returnables.

In our opinion, these conclusions are equally valid today.

Indeed, the Commission itself concluded that returnables could
not efficiently move through warehouses, that the store door delivery
system was slightly more cost-efficient than warehouse delivery for
large, one-way bottles, and that warehousing has a cost advantage
of less than one cent per case for sales of cans only to chain.stores
(Majority Opinion at p. 25, n.25; 58-60).

In sum, we believe that the store door delivery system is a more _'7
cost-efficient system than the warehouse system.

In addition to the issue of which distribution system is more
cost efficient, the issueofwhichdistribution system is more competitive-
ly efficient was also raised at the trial of the FTC case. (See Joint
Brief at pp. 40-46, 75-79; Reply Brief at pp. 23-24). There, the undis-
puted evidence was that soft drinks, where distributed through the
warehouse system, are not marketed in and never reach the non-chain
accounts. (It is critical to note that the non-chain accounts consti-

tute 90% of the total number of accounts served by the typical Coca-Cola
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bottler and over 75% of that typical bottler's sales volume.)

Sécond, warehouse distributed soft drinks are not marketed in the low
priced'returnablelcontainer. T;ird, the warehousing of soft drinks
leads to serious quality control problems (Joint Brief at pp. 54-56)
and out-of-stock problems. In short, the warehouse distribution
system is less éombetitively efficient than the store door delivery
system. Warehousing is "efficient" only if a supplier wants to compete
for a limited number of customers, in a limited number of packages,
with limited quality control and limited merchandising, service and
point of sale advertising. (Joint Brief at pp. 47-49 and nn. 63-64,
76-77 and n. 108). Bottlers of Coca-Cola and other brands using ex-
clusive territorial restraints are the strongest overall competitors
in the soft drink market in every area because they use store door

delivery rather than warehouse delivery for their products.
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) 24. No, see answer to Question 7. This legislation
shpuld apply to allisoft drink products, uncarbonated as well
as carbonated. A distinction between carbonated and uncarbonated
soft driq}s'i; artificial and does not Peflect marketplace
realities. As I have already. stated, the Commission found
Coca-Cola to be closely price sensitive to non-carbonated
soft drinks (Majority Opinion at pp. 51-52). WNon-carbonated
products, such as canned iced teas, have become effective national
competitors by the use of exclusive territories in trademark
licenses and entering markets through piggybacking on established
bottlers of carbonated soft drink brands. (Joint Brief at pp.

70-74).
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25. H.R. 3567 doeg not authorize any enforcement
measures which violate the Antitrust iaws. The enforcement
language merely makes clear that it is not unlawful to enforce
a territorial proviéion in a bottler contract so long as there
is substantial and effective competition with other products
of the same general class.

The enforcement language in H.R. 3567 derives from
the tendency among lower courts, subsequent to the Supreme

Court decision in United States v. Arnold Schwinn & Co.,

388 U.S. 365 (1967) before it was overruled by GTE-Sylvania,

to draw a peculiar distinction in determining the legality of
vertical restraints between those which were enforced in a

*firm and resolute” manner and those that were not so enforced.
The history of such judicial construction, done by courts to
evade the unreasonable results of the Schwinn decision, is
outlined in the American Bar Association's 1977 monograph
entitled "Vertical Restrictions Limiting Intrabrand Competition”
(pp- 14~15, nn. 37-39). The enforcement language in H.R. 3567
is necessary to avoid any misplaced reliance upon this earlier

line of cases.
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26. The dquestions do not apply to Coca-Cola bottlers.

Each bottler has made a substantial investment in plant, equip-

ment, warehousing, vehicles, bottles, ané coolers.
3 : ;

It also should be noted that the rationale for this

legislation is not restricted to the protection of capital

investment. The arguments in support of the bill include:

a)

b)

c)

d)

e)

£)

Enhancement of vigorous interbrand competition resulting
in lower consumer prices.

Preservation of the low cost returnable package.
Widespread product avéilability for the consumer.
Preservation of a distribution svstem that has made
market entry easy for new products which can "piggyback"
on the existing bottler system.

Continuvation of a decentralized and less concentrated
bottler network owned by local husinessmen.

Preservation of high guality control standards.
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27. No, the‘Bill does not place limitationsAonAcus-._
tomers of the bottlers. It does, however, permit the inclusion
and enforcement of a provision in a bottler contract which
limits the bottler to selling -to customers “only for ultimate
resale to consumers within a defined geographic.area...".

The inclusion of such a provision in the bill is
necessary .in order to retain the system of route delivery that
has resulted in such a high degree of interbrand competition.
This system would be destroyed.by sales to central food chain
warehouses or other customers that would transship products into
territories of numerous bottlers -- a process which would ulti-
mately lead to greater industry concentration, fewer brands,
fewe£ packages, less availability, less service, lower gquality
and higher prices. (See Joint Brief at pp. 79-85).

The Coca-Cola Company and its bottlers have never
engaged in any "boycotts" and the bill would not authorize "self'
enforcement by inducing boycotts...". The Coca-Cola Company has
never found it necessary to resort to court proceedings against
any bottler to enforce the territorial restrictions in any of
its trademark license agreements with any bottler.

In the past when transshipment has occurred, the Company
has discussed with individual bottlers their obligations under
their trademark license agreements. These situations have been
rectified by actions taken by individual bottlers to assure their

compliance with such obligations.
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28. No. The territorial fr?nphise system has had
therpposite effect. It has fospered vigorous interbrand
competition and use of the.returnable container, both of which
have led to low prices for the consumer., )

There is dramatic evidence that consumers have had
the benefit of low prices. Eighty years ago the 6% oz. return-
able bottle of Coca-Cola sold for 5¢, just under 1¢ per ounce.
Today the 32 oz. returnable bottle sells for jus; under 1¢ per
ounce. The average for all returnable packages of Coca-Cola
is 1.2¢ per ounce—-and.the returnable package represents 60%
of Coca-Cola purchased for home consumption. There could
hardly be better evidence of the competitive nature of the
present system. -

The Coca-Cola Company would oppose an amendment of
the type proposed because:

a) It would offer exemptiéns from the Antitrust laws. We
are neither seeking nor do we think that an outright
exemption from the Antitrust laws is desirable.

\

b) Instead of a standard of legality based on an analysis
of competitive factors in a given geographic area,
including actual price levels, the proposed amendment
would substitute an abstract non-existent measurement
of legality, i.e., what prices in some undefined period
in some undefined market would have been in the absence
of territories. Such an abstract test would be impossible
to apply in the real world and would only lead to

continuous litigation.
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¢) If we understand it cor;ectly, the proposed amendment
would exempt some, ﬁot all, bottlers from thg reach of
the Antitrust laws. A selective exemption process of the
type proposed would be anti-competitive and impracgical
in that some bottlers would be free to engage in practices
prohibited to others.

The wisdom of the bill as written is that it applies
immediately to the soft drink industry the teaching of §2§4
Sylvania that (a) low prices normally result from the existence
of vigorous interbrand competition and that (b} interbrand
competition is usually increased by the use of vertical intra-
brand restraints.

There is already substantial judicial precedent to
guide the courts in applying H.R. 3567 as drafted. Any attempt
to legislate an artificial guideline of that type suggested
would cause endless interpretation problems for the Courts and
probably lead to results unintended by the proponents of this

legislation in the Congress and elsewhere.
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oOver the years changing market conditions such as shifts
in population, changes in transportation and improvéd
technology have led to realignment of territorial lines.
These adjustments have been accomplished by merger or

the consolidation of territories.

Thus, under the current system, territorial boundaries
changé in response to natural market forces. Further,
the current system allows a bottler who sells his assets
to recapture at a fair price the fruits of the life work

of himself and often of prior generations of his family.

Notwithstanding these realignments, the fundamental impor-
tance of territories should not be overlooked. Territories
are just as important to the soft drink industry today as
they were 80 years ago. They have fostered vigorous inter-

brand competition which has led to wide availability and

. low consumer prices. They have encouraged a decentralized

bottling system owned by businessmen close to their
communities and, through "piggy-backing", have made it
easy for new products to achieve market entry and

national distribution.
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ANSWERS TO QUESTIONS SUBMITTED TO ERNEST GELLHORN, UNIVERSITY OF VIR-
GINIA BY CHAIRMAN PETER W. RopINO, JR., BY LETTER ON MAY 8, 1980

1. [a)l What would be your opinion of an amendment that would
amend Section 2 of H.. R. 3567 to strike "with other products
of the same general class" and insert "between trademarked
soft drink products.® [b] Or, alternatively, replace the
same phrase with "in any relevant market." f[c) Doesn't
the use of the word "any" suggest that, in the case of more
than one relevant market (e.g., a relevant overall market
and a relevant sub-market), the proviso would be satisfied
even if substantial and effective competition exists in
only one of the two relevant markets?

a. The substitution of the language "between trademarked
soft drink products” in the proviso would not be an improvement
of Section 2 of H. R. 3567. My concern is that it would freeze
in legislative language a confining and possible incorrect
definition of the economic market in which a bottler competes,
namely, trademarked soft drink products being sold in the same
territory. Markets are dynamic and changing and the law should
likewise be responsive and flexible. It therefore should be
drafted to allow for future developments. Thus, while 1 would
not oppose ;his definition, it does not seem to be an improvement
over the current draft. 1In addition, it may also be unduly narrow
in limiting the area of competition to trademarked products; as
the idea of generic marketing in food and drink products expands,
it seems likely that non-trademarked products may compete
effectively with trademarked soft drinks. Finally, rules of
grammar require that the word "among" be substituted for "between."

b. Substitution of the phrase "in any relevant market" would,
in my opinion, be an important improvement in H. R. 3567. This is
the economic test for product (and geographic) market definition
that has been used in antitrust cases for generations. It has
a well developed meaning and has been applied in a sensitive and

sophisticated fashion in recent years. It is also my understanding
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that Professor Jonathan Rose agrees with this assessment of the
proposed substitution. It is, moreover, consistent with the

Supreme Court's ruling in Continental TV, Inc. v. GTE Sylvania, Inc.,

in that the Court's entire discussion of competitive effect there
depended on a definition of the locus of competition. (In that
case the Court viewed competition among all television sets as
the product market. 97 S. Ct. 2549, at 2559 n.19.) This language,
moreover, is more felicitous than the Clayton Act's awkward
terminology: "any line of commerce in any section of the country".
c. The term "any" in' the definition examined in paragréph b
above does permit the interpretation suggested in the question,
namely that competition in any relevant market would immunize
exclusive territorial or customer provisions in other markets,
although I believe that to be a strained interpretation. This
problem, if it be viewed as such, could be cerected by clear
legislative history as contained in the Senate Report on identical
legislation. See S. Report No. 96-645, Senate Committee on the
Judiciary, 96th Cong., 24 Sess. 9-10 (1980). Another approach
accomplishing the same objective would be to modify the language
slightly and make it fead "with soft drinks or other products within
the relevané market." The proviso would then read "Provided that
such product is in substantial and effective competition with soft
drinks or other products within the relevant market." The result
would be to protect nonprice vertical restrictions applied to
trademaxked soft diink products.only where they face substantial
and effective competition. The important point--that I would also
urge be made clear in the accompanying report--is that this statutory
limitation of antitrust liability would apply only where competition

among brands protects the consumer interest.
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2. [a] why should the benefits of this legislation be avail-
able to a licensee who has no capital investment in a bottling
operation? [b] Would you endorse an amendment limiting the
bill to actual bottlers since the protection of the capital
investment is a key rationale-of this legislation?

a. This legislation is designed to allow bottlers and
producers of soft drink products to compete in services, pro-
motions and other ways for customers. Thus it is not limited
to protecting. capital investment, although that is of course
one of its proper aims and effects. Since the pur}ose of the
bill is to permit competitive rivalry in whatever form it is
present~-all for the benefit of consumers--the existence of
capital investment in a bottling operation is irrelevant to the
design of this bil;.

b. As explaipéd above, I would not endorse an amendment
limiting the bill to "actual bottlers.” It misunderstands the
aim and operative effect of this legislation. Moreover, it is
not desirable to add such a limiting amendment to the bill which
could confuse its interpretation and might mislead courts and

agencies in their application of it.
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3. After the discussion of Section 3 of H. R. 3567, at our last
hearing, a representative of one group of bottlers indicated
that they were willing to delete Section 3. 1In light of your
testimony that the purpose of H. R. 3567 is to codify the
Supreme Court's decision in Sylvania, would you oppose the
compronise proposal of these bottlers?

In my testimony, I indicated that the overall purpose of
H. R. 3567 was to codify the Supreme Court's decision in Sylvania.
However, in response to questioning on Section 3, I also noted
that its provisions were a response to the uncertainty first of
Supreme Court and more recently of Federal Trade Commission
decisions on nonprice vertical restraints. The result was that
the FTC complaint agaigst several bottlers had tolled the statute
of limitations and created an undue exposure of these bottlers
to treble damage liability. Therefore the compromise proposal,
which apparently only would delete Section 3 and add nothing in its
place, seems not to be a response. Thus I could not endorse this

proposal.
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Professor Rose suggests that one could interpret the language
"nothing contained in any antitrust laws shall render unlawful
the inclusion and enforcement" of any provision granting an
exclusive geographic territory, to make horizontal activity
lawful. In your testimony before the Senate Antitrust and
Monopoly Subcommittee, you stated that this legislation "should
not be able to be used as a cover for horizontal market
divisions, for customer boycotts or wholesaler boycotts."

Would you oppose an amendment to this bill making it absolutely
clear that it does not authorize the use of any horizontal
restraints?

I would not oppose an amendment to this bill‘making it

clear that it does not authorize the use of horizontal restraints.

On the other hand, I would question whether this addition is

necessary. There is nothing in the bill suggesting that horizontal

restrictions would be protected or affected. Much simpler is the

approach taken by the Senate Report, supra at 10, that “"nothing

in this bill protects agreements among bottlers or among syrup

companies as to prices to be charged for trademarked soft drink

products, or as to joint refusals to deal with any person or

entity, or as to the allocation of territories.”

56-865 0 -~ 81 - 137



APPENDIX 4

FEDERAL TRADE COMMISSION
WASHINGTON, D. C. 20580

BUREAU OF COMPETITION September 24, 1979

Honorable Peter W. Rodino, Jr., Chairman
Committee on the Judiciary

House of Representatives

Washington, D.C. 20515

Dear Chairman Rodino:

Your letter of August 3, 1979 requested my views on H.R.
3567, a bill which would create a special standard for
determining the legality under the antitrust laws of exclusive
territorial restrictions in the soft drink industry. Similar
legislation, intended to create a limited antitrust exemption for
the benefit of soft drink bottlers, has been introduced without
success in prior sessions. I have opposed such legislation in
the past and I continue to oppose it in its present form,

First, I believe that exemptions from the antitrust laws
cannot be justified, except in rare instances. I agree with the
National Commission for the Review of Antitrust Laws and
Procedures that proponents of antitrust immunity legislation must
clearly demonstrate that anticompetive effects would result from
the application of th? antitrust laws in the absence of the
proposed legislation. No such demonstration has been made with
respect to H.R. 3567. Passage of this legislation merely opens
the door to consideration of similar legislation creating special
interest exemptions in the range of industries subject to
antitrust law enforcement.

Second, on April 7, 1978 the Federal Trade Commission issued
its decisions in the Coca-Cola Company, Docket No. 8855 and
Pepsico, Inc., Docket No. 8856. These decisions constitute
rulings in adversary litigation matters. Respondents in each of
these cases have taken appeals, both of which are now pending in
a consolidated proceeding before the U.S. Court of Appeals for
the District of Columbia Circuit. These Commission decisions,
which are not final until reviewed and sustained on appeal, hold
that franchise agreements under which a soft drink licensor
grants to a bottler-licensee an exclusive sales territory in
which to sell soft drinks packaged in cans and non-refillable
bottles are anticompetitive and violate Section 5 of the Federal
Trade Commission Act. The Commission also held that the same
restrictions, as applied to soft drinks in returnable bottles,
are reasonable and that they do not violate the law.

1. Report of the National Commission for the Review of Antitrust
Laws and Procedures 186-187 (1979).

(574)
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It is important to bear in mind that these decisions, now
under appellate review, were reached only after full trials on
the merits in which respondents and local bottler-intervenors
fully defended the challenged agreements and offered a wide range
of evidence intended to show the reasonableness of the agreements
and other factors in justification of territorial exclusivity.
Many of the same arguments currently being made by the industry
proponents of H.R. 3567 were made by respondents during the
proceedings before the Commission. All of this evidence was
carefully considered by the Commission in reaching its decisions.

Since the Commission's decisions are presently before the
Court of Appeals for review, detailed extra-judicial comment and
argument by the Commission's staff as to specific aspects of the
cases would not be appropriate. We believe, however, that the
Commission's decisions were fully supported by the trial records
and are in the public interest.

H.R. 3567 would overrule the Commission's Coke and Pepsi
decisions by giving the soft drink industry what would amount to
a special exemption from the antitrust laws. 1In the past we have
vigorously opposed such legislation because it is in direct
conflict with the interests of consumers. 1 see no reason why
the soft drink industry cannot and should not be subject to the
same competitive ground rules that apply to other businesses.

A copy of the Commission's decision in the Coca-Cola case is
attached. —

1 trust that this informatio s of assistance to you.

ery trAll oh¢s
Alffed F. Douyghérty, Jr.
Director
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION .

COMMISSIONERS :

Michael Pertschuk, Chairman
Paul Rand Dixon

Elizabeth Hanford Dole
David A. Clanton

In the Matter of

THE COCA~-COLA COMPANY,
a corporation;

COCA-COLA BOTTLING CO. (THOMAS), INC., DOCKET..NO+-* 8855"

a corporation;

COCA~-COLA BOTTLING WORKS (THOMAS), INC.,
a corporation; and

COCA-COLA BOTTLING WORKS 3RD, INC.,
a corporation.

N et et " e o S M et o i i N

FINAL ORDER
gttty o
This matter having been heard by the Commission upon the
appeal of complaint counsel from the initial decision, and
upon briefs and oral argument in support thereof and in
opposition thereto, and the Commission, for reasons stated
in the accompanying opinion, having granted the appeal:

IT IS ORDERED, that the initial decision and order of
the administrative law judge be, and they hereby are, vacated,
and the findings of fact and conclusions of law contained in
the accompanying opinion of the Commission be, and they hereby
are, adopted as the findings and conclusions of the Commission
in this matter.

Accordingly, the following cease and desist ordex is
hereby entered: )
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ORDER
I.

IT IS ORDERED, that the following definitions shall apply
in this order:

A. Allied products - the soft drink products of The
Coca~Cola Company, other than "Coca—Cola,” including Sprite,
Fresca, Fanta, Tab and Mr, PiBB, among others;

B. Bottler - any individual, partnership, corporation,
association, or other business or legal entity which purchases
respondents' syrups or concentrates for use in the manufacture
and sale, primarily at wholesale, of finished soft drink
beverages;

C. Central warehousing - a method of distribution in
which soft drink products are received at a storage facility
and either resold or delivered to retail outlets or wholesalers;

D. Concentrate -~ the basic soft drink ingredients, either
dry or liquid, to which sugar is added to prepare a syrup;

E. Confidential commercial information - facts, data,
statistics, or other material which concern the business of
licensed Coca-Cola or allied product bottlers including, but
not limited to, trade secrets, customer lists, plant equipment
or production capacities, or syrup and concentrate purchases
obtained by or available to, respondents pursuant to, or as a
result of, any agreement, understanding, or provision of a
trademark license, and which could, if disclosed to a competitor,
cause substantial harm to the competitive position of the bottler
from whom the material was obtained;

F. Nonrefillable - a special container designed to be
filled only once with finished Coca-Cola or allied soft drink
beverages;

G. Post-mix syrup ~ a soft drink ingredient which is
used in fountain-dispensing or vending equipment and which is
usually sold by bottlers and other wholesalers in steel tanks.
A typical post-mix system draws one ounce of syrup from a
tank, usually having about a five-gallon capacity, and mixes
it at the point of sale with five ounces of carbonated water
to produce finished soft drink beverages;

-2-
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H. Pre-mix system - a system which draws from a tank,
usually having about a five-~gallon capacity, a finished serxving
of a soft drink product containing both syrup and carbonated
water, "pre-mixed," to produce finished soft drink beverages;

I. Soft drink products - nonalcoholic beverages and
colas, carbonated and uncarbonated, flavored and nonflavored,
sold in bottles or cans, or through pre-mix or post-mix systems
or the like;

. J. - Syrup - a mixture of ingredients in liquid form which,
when mixed with carbonated water, becomes a finished soft drink
product.

II.

IT IS FURTHER ORDERED, that The Coca-Cola Company; Coca-
Cola Bottling Co. (Thomas), Inc.; Coca-Cola Bottling Works
{Thomas), Inc.; and Coca-Cola Bottling Works 3rd, Inc., and
the officers, agents, representatives, employees, successors,
and assigns of each respondent, directly or through any
corporate or other device, in connection with the advertising,
merchandising, offering for sale, and sale or distribution of
soft drink products, including syrups and concentrates, in
or affecting commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist
from directly or indirectly:

A. Attempting to enter into, entering into, continuing,
maintaining, enforcing, or renewing any contract provision,
combination, understanding, or agreement to limit, allocate,
or restrict the territory in which, or the persons or class
of persons to whom, licensed Coca-~Cola or allied product
bottlers may sell or distribute post-mix syrup or finished
soft drink beverages packaged in pre-mix containers or in
nonrefillable bottles or cans.

B. Imposing or attempting to impose any limitations
or restrictions respecting the territories in which, or the
persons or class of persons to whom, bottlers may sell or
distribute post-mix syrup or finished soft drink beverages
packaged in pre-mix containers or in nonrefillable bottles
or cans.

-3~
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C. Refusing to sell, threatening to refuse to sell, or
impairing sales to any bottlers, operating pursuant to a
license consented to, granted by, approved by, or ratified
by The Coca-Cola Company; Coca-Cola Bottling Co., Inc.; Coca-
Cola Bottling Works, Inc.; or Coca~Cola Bottling Works 3rd,
Inc., for the duration of the license, anything used in the
manufacture and sale of soft drink products, including, but
not limited to, syrups and concentrates or the container in
which they are sold, or otherwise in any way penalizing any
such bottler because of the territory in which, or the persons
or class of persons to whom, the bottler sells or distributes
post-mix syrup or finished soft drink beverages packaged in
pre-mix containers or nonrefillable bottles or cans.

D. Refusing to deliver all of a licensed Coca-Cola or
allied product bottler's order for syrups, flavoring, or
concentrates because the bottler has made, or intends to make,
sales of post-mix syrup or soft drinks packaged in pre-mix
containers or nonrefillable bottles or cans to customers out-
side of the territory granted to the bottler, or because the
bottler has made, or intends to make, such sales to customers
within the territory granted to the bottler, with knowledge
that the customer has transshipped or will transship such soft
drinks outside of the territory.

E. Impeding, hindering, or preventing, either directly
or indirectly, the methods, including, but not limited to,
central warehouse delivery, by which licensed bottlers may
distribute Coca=-Cola or allied products, Provided, however,
that respondents may (1} establish quality standards,
including standards for the rotation of Coca-Cola and allied
products inventories in the central warehouse and at retail
delivery locations, irrespective of whether the soft drinks
are redelivered from a warehouse or delivered directly to the
retail outlet by a bottler; (2) require the bottlers to use a
uniform container dating system so that bottlers and retailers
will recognize the date without reference to a code; (3) require
the bottlers to be responsible, directly or indirectly, for the
maintenance of such standards of quality; and (4) require each
bottler to place an identification mark of origin on each
bottle, bottle cap, or can for the purpose of monitoring com-
pliance with such quality control standards.

P. Enforcing or aiding in the enforcement of any contract
provision, agreement, or understanding providing for entry
into or examination of the plant and facilities of any indepen-
dent bottler by another independent bottler.

.
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III.

IT IS FURTHER ORDERED, that respondents shall provide
for the protection of confidential commercial information
acquired from bottler licensees of Coca~-Cola or allied
product brands as follows:

A. Access to or use of confidential commercial infor-
mation obtained by respondents, their officers, employees,
or agents concerning the production, packaging, distribution,
promotion, or sale of Coca-Cola or allied product brands
by any licensed bottler shall be restricted to those of
respondents' officers, employees, or agents who adre neither
involved in nor responsible for the production, marketing,
promotion, or sale of finished soft drink products by
- respondents' bottling or canning operations, divisions,
subsidiaries, or affiliates.

. B. Such officers, employees, or agents who receive,
process, or evaluate package-approval regquests; process or
fill syrup or concentrate purchase orders; conduct on-site
inspections of independent bottling plants and facilities;
or receive or review confidential commercial information
obtained from any independent Coca-Cola or allied product
bottler in the course of carrying out the provisions of any
soft drink trademark licensing agreement, shall refrain from
making any such confidential information available to, or
communicating or discussing any such information with, any
person involved in or responsible for the production,
marketing, promotion, or sale of finished soft drinks by
respondents' bottling or canning operations, div151ons,
subsidiaries, or affiliates.

C. Such officers, employees, or agents who receive,
pProcess, or have access to confidential information concerning
the business of individual independent Coca-Cola or allied
product bottler licensees, shall refrain from suggesting,
influencing, or making recommendations to any person concerning
the production, distribution, marketing, promotion, or sale of
finished soft drinks by respondents' bottling or canning
operations, divisions, subsidiaries, or affiliates, Provided,
however, that this provision shall not apply to respondents’ .
officers, employees, or agents who receive, review, or evaluate
data, information, or statistics only in aggregate form or quality
control ingpection reports which include such information as
bacteriological tests, water analyses, water carbonation and
syrup content tests, sanitation inspection checks, or bottle
washing solution analyses, so long as such reports do not
also contain information concerning the bottler's. plant equip-
ment, production capacity, or similar types of confidential
commercial information.

-5-
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D. Respondents shall provide each officer, employee,
or agent who receives, reviews, or has access to confidential
information as set forth in subparagraphs A. through C. above
with a copy of this order and an explanation, in writing, of
the restrictions this order imposes on access to and the use
of such information.

E. Subparagraphs A. through C. above shall not apply (1)
to data or information which is in the public domain or which
has entered the public domain from a source other than
respondents or their officers, employees, or agents; or (2) to
transactions involving orders from licensed Coca-Cola or
allied product bottlers for finished canned or bottled soft
drink products prepared by any respondent for a bottler
pursuant to an agency canning or bottling agreement.

Iv.

IT IS FURTHER ORDERED, that within sixty (60) days from
the date The Coca~Cola Company receives service of this Order,
it shall service a copy of this Order upon all bottlers of its
soft drink products.

v.

IT IS FURTHER ORDERED, that respondents The Coca-Cola
Company; Coca-Cola Bottling Co. (Thomas), Inc.; Coca-Cola
Bottling Works (Thomas), Inc.; and Coca-Cola Bottling Works
3rd, Inc., shall forthwith distribute a copy of this order to
each of their subsidiaries and operating divisions.

VI.

IT IS FURTHER ORDERED, that respondents The Coca-Cola
Company; Coca-Cola Bottling Co. (Thomas), Inc.; Coca=-Cola
Bottling Works (Thomas), Inc.; and Coca-Cola Bottling Works
3rd, Inc., shall notify the Federal Trade Commission at least
thirty (30) days prior to any proposed change in the corporate
respondents, such as dissolution, assignment, or sale resulting
in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change which may
affect compliance obligations arising out of the order.

IT IS FURTHER ORDERED that each respondent shall, within
sixty (60) days after service upon it of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which it has complied with this order.

By the Commission. Chairman Pertschuk did not participate
in the consideration of this matter. Cammissicner Clanton dissents.

Carol M. Thomas,
Secretary

ISSUED: April 7, 1978 -6~
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS:

Michael Pertschuk, Chairman
Paul Rand Dixon

Elizabeth Hanford Dole
David A. Clanton

In the Matter of

THE COCA-COLA COMPANY,
a corporation;

COCA-COLA BOTTLING CO. (THOMAS), INC.,
a corporation; and

DOCKET NO. 8855

OPINION
COCA-COLA BOTTLING WORKS (THOMAS), INC.,
a corporation; and

COCA~COLA BOTTLING WORKS 3RD, INC.,
a corporation.
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By Dole, Commissioner:

The basic question on this appeal is whether territorial
restrictions which eliminate competition among the independent
bottlers of Cocd~Cola and allied soft drink products are unfair
within the meaning of Section 5 of the Federal Trade Commission
Act.

I. Introduction

Respondent Coca-Cola requires little introductioh. It is
a diversified corporation with interests ranging from steam
boilers to orange juice. In 1968 it had consolidated net
sales in excess of $1.1 billion and consolidated assets.
exceeding $802 million. Pertinent to the issues raised in
the complaint in this proceeding.are the operations of its
Coca-~Cola USA division. It is this division which manufactures
and sells the soft drink syrups and concentrates used in the
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processing of finished flavored carbonated soft drinks sold
under one or more of the trade names licensed by respondents
to the bottlers. 1/ 1In 1968 its syrup sales to bottlers
exceeded $246 milTion,

Around the turn of this century, The Coca-Cola Company
sold its right to bottle Coca-Cola and licensed the "Coca-
Cola" trademark, in perpetuity, to private investors who, as
independent businessmen, operated their own bottling facilities
within assigned territories. 2/ At the time, The Coca-Cola
Company itself produced no bottled soft drinks, and although
it does today in certain areas of the country, its entry into
the business of bottling the products which bear its trademarks
results from the reacquisition of the bottling rights which
had been previously granted to local bottlers. Today it
operates 27 bottling plants which serve exclusive territories 3/

1/ In addition to Coca-Cola syrup, The Coca-Cola Company
manufactures the key syrup and concentrate ingredients for
several other soft drink products. These products, including
Sprite, Fresca, Fanta, TAB, and Mr. PiBB, are collectively
referred to as "allied products.” The first of these, Sprite
and Fanta, were introduced in the early 1960s. (Tr. 518-19,
692).

3/ The Thomas Company respondents are the successors in
interest of J. B. Thomas, one of the original purchasers of
Coca-Cola bottling rights, whose exclusive territory covered
states in the South,-Southeast, and northward along the eastern
seaboard to New York. Respondent Thomas Company granted
exclusive bottling licenses to numerous independent bottlers

in Alabama, Delaware, Indiana, Maryland, Mississippi, New
Jersey, New York, North Carolina, Ohio, Pennsylvania, Virginia,
and West Virginia. The Thomas Works respondent licensed bottlers
in Alabama, Georgia, Kentucky, and Tennessee. Respondent Works
3rd, Inc., granted exclusive bottling licenses to bottlers
located principally in Pennsylvania and New Jersey.

3/ A subsidiary of The Coca-Cola Company, Canners for Coca-Cola
Bottlers, Inc., as its name implies, operates canning plants
which produce canned soft drinks for the bottlers. In 1974,

42 percent of the canned product of this subsidiary was pro-
duced for the bottling subsidiaries of respondent Coca-Cola,

38 percent was produced for the independent bottlers, and 20
percent was produced for sales overseas. (Tr. 846).

-2-
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encompassing about 14 percent of the population of the U.S.
(RPF 44; Tr. 828, 844). 4/ The rest of respondents' bottlers
are relatively independent businessmen who conduct their
commercial affairs as they see fit, subject to three key
limitations:

First, when The Coca-Cola Company decided to sell the
rights to bottle its product, it agreed to sell to its bottlers
a continuous supply of the necessary soft drink syrups, but
it refused to yield the secret Coca-Cola syrup formula which
would have enabled the bottlers to produce the syrup themselves.
Later, when the allied products were introduced, it adopted a
similar policy. As-a result, respondent The Coca-Cola Company
is the bottlers' only source of vital Coca-Cola and allied
product syrups or concentrates used in the preparation of the
finished soft drinks.-5/

Second, respondent Coca-Cola has retained the right to
establish quality standards for the products which carry its
trademarks and to insist that the bottlers maintain those
standards. Failure on the part of a bottler to meet the
quality standards it has established may trigger one of the
few contingencies justifying the forfeiture of a bottler's
bottling rights. (Tr. 778).

4/ The following abbreviations are used for citations:

ID - Initial Decision of the Administrative Law Judge;
IDF - Initial Decision Finding;

Tr. - Transcript of Testimony;

CX - Commission Exhibit;

RX ~ Respondents' Exhibit;

App. Br. - Complaint Counsel's Appeal Brief;

Ans. Br. - Respondents' Answering Brief;

Rep. Br. ~ Complaint Counsel's Reply Briefs;

CPF - Complaint Counsel's Proposed Findings of Fact;
RPF - Respondents' Proposed Findings of Fact;

IPF ~ Intervenors' Proposed Findings of Fact.

Unless otherwise indicated, "respondent” in the
singular refers to The Coca-Cola Company.

5/ The bottler purchases these ingredients from respondent
Coca-Cola, and if he was originally licensed to bottle Coca-~
Cola by one of the Thomas Company respondents, the Thomas
Company receives a copy of the purchase order and a commission
on the sale. (Tr. 631, 817-18, 855).
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Third, respondents have imposed, by contract, and have
enforced, in practice, the territorial restrictions which pre-
vent these independent soft drink bottlers from competing with
one another in the sale of bottled, canned, and pre-mixed
Coca-Cola and the allied soft drink products made from the
syrups and concentrate ingredients produced by The Coca-Cola
Company. 6/ It is this latter interference with the bottlers’
geographic markets which resulted in the complaint now before
us. In essence, this complaint alleges that these territorial

6/ Respondents make no attempt to understate their firmness
In enforcing these restrictions. (Tr. 663). As a conseguence,
border disputes involving sales of bottled and canned Coca-Cola
and allied products by one bottler into the territory of another
are rare and usually insignificant. (RPP 47-54, IDF 63-65).
According to the testimony of Mr. J. Lucian Smith, President of
The Coca~Cola Company, respondents have a system to detect
unusually large syrup orders by a bottler which may indicate
extra-territorial sales. Moreover, respondents candidly submit
that:

If an instance of transshipment is brought to the
attention of The Coca-Cola Company, it will attempt
to contact the bottler from whose territory the
product was alleged to have come, and almost always
“the bottler does what he can to stop the practice.®
(RPF 54).

Should a bottler refuse to heed such a warning, his supply of
syrup or concentrates may be rationed. Thus:

... in Taft, California, when it was clear that a bottler
was purchasing extra quantities of Coca~Cola syrup for
the purpose of selling Coca-~Cola in cans outside his
territory. (sic) The Coca-Cola Company sold the bottler
only enough syrup to meet existing demands and likely
growth in demand within his territory. (RPF 54).

Respondents have, for the better part of this century, success-
fully confined their bottlers geographically and prevented
intrabrand competition among the bottlers in the sale of Coca-
Cola and allied products in bottles and cans.

~4-
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restrictions injure competition among the bottlers and deprive
retailers and consumers of the benefits of open competition in
the sale of Coca-Cola and the allied products packaged in
bottles and cans. 7/ :

. After a lengthy trial which delved in detail into the
day-to-day business of bottling soft drinks, the administrative
law judge issued his initial decision in which he concluded

that territorial restrictions are, in the context of the soft
drink industry, procompetitive. Accordingly, he entered an order
dismissing the complaint, and counsel supporting the complaint
have appealed.

In addition to complaint counsel and the named co-respondents,
there are 14 independent Coke bottlers and the Coca-Cola Bottlers
Association taking part in these proceedings. In 1971 this
association included 99 percent of the domestic bottlers of
Coca-Cola. At various times during the pretrial, these bottlers
and their association were granted leave to intervene with
rights of full participation before the administrative law judge.
The intervenors filed briefs on appeal and were afforded time
to present oral argument before the Commission. Also participat-
ing at the oral argument and on brief were Consumers Union,
Consumer Federation of America, and National Consumer Congress.,
The consumer organizations were, by order entered March 2, 1976,
granted leave to appear, amici curiae, and the respondents and
intervenors were authorized to file additional briefs in response
to amici,

We have carefully reviewed the arquments advanced in briefs
and at oral argument in light of the record and the initial
decision and have concluded, for the reasons stated below, that
the territorial restraints respondents impose on their independent
bottlers are unreasonable and in violation of Section 5 of the
Federal Trade Commission Act. Our order will lift the restric-
tions which place limitations on the sale of Coca-Cola and
allied products packaged in pre-mix containers, or in nonre-
fillable, nonreusable bottles and cans. Por reasons discussed
in detail later in this opinion, we find it unnecessary to
disturb the exclusive territorial relationships with respect to
the sale of these products packaged in returnable, refillable
bottles. The Commission has also given careful consideration

7/ Each respondent is engaged in commerce as "commerce® is
defined in Section 5 of the Federal Trade Commission Act, and
the acts and practices challenged in this proceeding occur in
the course of such commerce., (CPP 668-681; CX 59-72; Tr. 812~
17, 664-65; RPF 50-54).
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to the arguments of respondents and the bottler intervenors
advocating geographic market segmentation as a legitimate
method of protecting "small® bottlers from intrabrand com-
petition. We have reviewed, in-depth, the evidence and the
precedents cited in support of this contention, and have
concluded that this argument is without merit. Accordingly,
we hereby vacate the judge's order dismissing the complaint
and his findings of fact and conclusions 8/ and substitute in
their place the findings and conclusions noted in this oplnion.

I1. Scope of Review
A. Classifying the Restraints

In their briefs on appeal, both amici and complaint counsel
contend that these restrictions are unlawful; complaint counsel
believe that the trial record as a whole will, upon de novo
review by the Commission, demonstrate that the challenged
practice constitutes an unreasonable vertical restraint of
trade. They also take an alternative position: that the
restraints are per se illegal horizontal market division agree=-
ments. (App. Br. p. 10). The consumer organizations, appearing
amici curiae, urge that the practices be declared per se
illegal horizontal and vertical restraints on the distribution
of Coca-Cola and the allied products under the Supreme Court's
decisions in Schwinn 9/ and Topco. 10/ While the appeal in
this matter was pending, however, the Supreme Court in

8/ A comparison of respondents' proposed findings and briefs
with the initial decision shows that respondents and the judge
were of like mind to an extraordinary degree on all key disputed
issues. We have carefully considered each of these findings
in-light of our own de novo review of the entire record and
have determined that the judge erred in the legal and factual
conclusions which he drew from the evidence. For example,
compare IDF 183-187 with RPF 326-329; IDF 188, 189 with RPP 333;
IDF 190, 191 with RPF 336; IDF 192 with RPP 337; IDF 193 with
RPF 339; IDF 194, 195 with RPF 341.” (But see Text at 65-77
infra).

9/ U.S. v, arnold, Schwinn & Co., 388 U.S. 365 (1967).

10/ U.S. v. Topco Associates, Inc., 405 U.S. 596 (1972).

-5=
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Continental T.V., Inc, v. GTE Sylvania, Inc., U.s. __ .
1977-1 Trade Cases, 161,488 (19/7), overruled the vertical
per se rule stated in Schwinn, but it did not rule out the
application of a per se standard in appropriate vertical
restraint cases. The court noted that in overruling Schwinn:

... we do not foreclose the possibility that particular
applications of vertical restrictions might justify

per se prohibition under Northern Pac. R. Co. But

we do make it clear that departure from the rule of
reason standard must be based upon demonstrable
economic effect rather thanm - as in Schwinn - upon
formalistic line drawing. (1d. at 71,902).

In the aftermath of GTE, Topco-type market division agree-
ments among competitors clearly remain per se illegal (GIE,
supra at 71,901 fn. 28), while supplier-imposed vertica
territorial restrictions must generally be policed under the
rule of reason unless it can be demonstrated that, in a
particular situation, they typically have or are likely to have
a "pernicious effect on competition" and that they "lack ... any
redeeming virtue....” (Id. at 71,902). Under the court's most
recent pronouncement, then, the first step in evaluating these
restraints is to classify them as horizontal or vertical.

1. The Topco Theories

The Coca-Cola Company has over the years, by acquisition,
integrated forward into the bottling business. Thus complaint
counsel assert that the territorial restraints on the distribu-
tion of the Coca=-Cola brand soft drink were vertical when
respondent was simply a supplier of soft drink ingredients, but
now that it has acquired bottling facilities, the restraints are
horizontal. In addition, when the Coca-Cola Company, while
operating its bottling subsidiaries, introduced its allied
product lines under licensing agreements which granted exclu-
sive territories to its independent bottlers as well as its
own bottling facilities, it allegedly became involved in a
"horizontal™ market division scheme for the sale of the allied
products. (App. Br. 55-56, Amici Br. 13). Amici and complaint
counsel contend that geographic market restraints imposed
under these circumstances serve no purpose except to stifle
competition. Both situations are said to constitute per se
illegal horizontal market divisions under the Supreme Court's
decision in Topco.
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a. Acquisition of Bottling Subsidiaries
by The Coca-Cola Company

Although The Coca-Cola Company is both a supplier of syrup
and a soft drink bottler, the record as a whole demonstrates
that the restraints involved here are not primarily "horizontal"”
within the meaning of the court's Topco decision. Admittedly,
the line which separates the ®"vertica from the “horizontal®
forms of a geographic market allocation arrangement is not
always as easy to distinguish as the market plane to which they
refer might tend to indicate. Both types of restraints at times
may, at a given level of production or distribution, exhibit
similar competitive characteristics which, on the surface,
obscure the firm or firms which are their true source. (U.S. v.
Seal Inc., 388 U.S. 350, 352 (1967)). Consequently, only by
Ignoring the essential relationships which exist between the
respondents and the independent bottlers might it be concluded
that the restraints are Topco-type "horizontal" market alloca-
tions based solely on the fact that respondents operate bottling
facilities and are thus potential competitors of the independents,
and vice versa. 11/

11/ Dual=-distributing manufacturers and their independent
wholesalers obviously can be "in competition with each other™
and have so been adjudged in cases which have, for example,
construed the scope of the now-repealed Fair Trade Law
exemptions to the Sherman and Federal Trade Commission Acts.
See U.S. v. McKegson & Robbins, Inc., 351 U.S. 305 (1956), and
Rubbermaid, Inc., FTC Dkt. No. 8939. (The Fair Trade Laws were
repealed by the Consumer Goods Pricing Act, Pub. L. No, 94-145
(Dec. 12, 1975).) Both cases involved resale price maintenance
agreements coupled with supplier-imposed customer restrictions.

Notably, the interpretations applied in the fair trade
cases cited actually narrowed the fair trade law resale price
maintenance immunities. As we noted in Rubbermaid, "... we
will construe strictly any provision which deviates from funda-
mental antitrust policy, for exemptions from the antitrust law
are to be strictly construed...." (Slip Opinion, p. 24, fn.
45) .

Two cases traceable to McKesson have condemned, as "hori-
zontal,"” agreements between dual-distributing suppliers and
their independent distributors. See Interphoto Corp. v.
Minolta Corp., 295 F. Supp. 711 (5.D.N.Y. 1969), aff'd per
curiam, 417 F.2d 621 (2nd Cir. 1969) (resale price maintenance
and territorial restrictions), cited in Hobart Brothers Co. v.
Malcolm T. Gilliland, Inc., 471 F.2d 894 (5th Cir. 1973). 1In

(Continued on next page.)
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The Coca-Cola Company's forward integration by acquisi-
tion into the bottling industry did not alter in a substantive
way either the nature of the restraints or the implementation

(Continued from preceding page.)

Hobart, the supplier of welding equipment competed with its
distributor in the sale of the equipment to other customers.
The supplier and distributor were also competitors in the manu-
facture and sale of continuous wire feeder mechanisms. Efforts
by the supplier to police its territorial restrictions, through
disparagement and finally termination of the welding equipment
distributorship, damaged the distributor's business in the sale
of both welding equipment and wire feeder mechanisms. (Id. at 898,
903). The Fifth Circuit found that the territorial restriction
in these circumstances operated horizontally. The court also
noted in dicta, however, that agreements limiting the area in
which other independent distributors could sell Hobart products
in competition with Hobart constituted horizontal territorial
allocations. (Id. at 899).

In non-fair trade cases, the Supreme Court has not applied
the fair trade "in competition" standard in determining horizon-
tality in dual-distribution, territorial restriction situations.
Had the standard been applied, for example, in White Motor the
restraints before the court conceivably could have been treated
as horizontal arrangements; Justice Clark, citing McKesson in his
dissenting opinion, argued as much with respect to White's
customer restrictions. In fact, White Motor had reserved to
itself the business of selling its trucks to certain types of
customers located within the "exclusive" territories it granted
to its independent distributors, White Motor Co. v. U.S., 372
U.S. 253 (1963). While the per se rule in Schwinn has been
overruled, the opinion contains useful gquidance for purposes
of classifying restraints, Notably, Schwinn shipped bicycles
directly to retailers, while paying the order-taking distributor
a commission on the sales (Schwinn, supra at 370), and con-
sequently the situation involved substantial participation by
the manufacturer in the bicycle distribution chain. The court
stated:

... we are here confronted with challenged vertical
restrictions as to territory and dealers. The
source of the restriction is the manufacturer.
These are not horizontal restraints in which the
actors are distributors with or without the manu-~
facturer's participation. - (at 372).

(Continued on next page.)
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policies employed by The Coca-Cola Company with respect to
established bottling territorial relationships. These
restraints were in place nationwide for several years prior
to Coca-Cola's entry into bottling. 12/ When it acquired a
bottler, The Coca-Cola Company itself became subject to the

(Continued from preceding page.)

Later in Schwinn the court again emphasized that it
was:

... dealing here with a vertical restraint embodying
the unilateral program of a single manufacturer.

We are not dealing with a combination of manu-
facturers ... or of distributors .... We are

not dealing with a "division® of territory in the

sense of an allocation by and among the distributors ...
or an agreement among distributors to restrict their
competition.... We are here concerned with a truly
vertical arrangement.... (at 378, citations omitted).

12/ Territorial monopolies, intrabrand, have been a dominant
characteristic of respondents' distribution system since the
beginning of the Coca-Cola bottling business. Looking back
upon respondents' humble origins, exclusive territories may
have, as they contend, been necessary to attract local business=-
men to invest in their bottling venture. We certainly ascertain
nothing in the record which disputes respondents' character-
ization of the difficulties encountered by those who labored,
nearly three-quarters of a century ago, to solicit investor
interest in soft drink bottling.

Prior to 1900, bottled Coca-Cola was virtually unknown.
At the time, Coca-Cola syrup was sold almost exclusively
through fountain jobbers to retailers who performed the func-
tion of mixing the syrup with carbonated water, and the finished
soft drinks were served, most often for immediate consumption by
the consumer, at the retailer’s place of business. The demand
for Coca-Cola in containers capable of maintaining its efferves-
cence which could be purchased at the store and taken home for
later consumption was, in fact, an outgrowth of the fountain
business.

A brief survey of the economic landscape of 1900, as
revealed in the record, leads us to conclude that businessmen
of that era probably considered soft drink bottling little more
than a newfangled invention with a questionable future. Having
never before been done to any significant degree, it had virtually
no financial track record to guide potential investors. Even
the management of The Coca-Cola Company at the time had seriocus

(Continued on next page.)
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same territorial limitations it had previously imposed upon
the acquired bottler. (Tr. 512-13, 527). 13/ With each

(Continued from preceding page.)

reservations about its feasibility. Coca~Cola bottling was not
an innovation of The Coca-Cola Company; rather, it appears from
stipulated record evidence that its then-chief executive probably
considered the scheme to bottle the product an undertaking more
suited to the taste of adventurous speculators than serious
investors.

Thus viewed in its historical context, soft drink bottling
was a fledgling industry when territorial exclusivity was
originally awarded to Mr. Thomas and others, and, by them,
subsequently in smaller parcels to hundreds of local bottlers.
In this way, they attracted the manufacturing and distribution
capital to develop a new business and to expand the sale of a
new product, finished Coca-Cola in bottles, into new markets.
In these circumstances, the language in White Motor Co. v.
United States, 372 U.S. 253 (1963), quoting from Justice
Brandeis in Chicago Board of Trade, is appropriate:

The history of the restraint, the evil believed

to exist, the reason for adopting the particular
remedy, the purpose or end sought to be obtained,
are all relevant facts. This is not because a

good intention will save an otherwise objectionable
regqulation or the reverse; but because knowledge

of intent may help the court to interpret facts and
predict consequences. (at 261).

Evidence concerning the history of respondents' territorial
restrictions and the essential relationships which have existed
basically unchanged over the years among the respondents and
between them and the independent bottlers confirms our conclusion
that the restraints on the sale of Coca-Cola are not the off-
spring of a horizontal conspiracy or collusive horizontal
agreements.

13/ The record shows that there are several types of Coke
Bottler licensees. (CPF 83). Those bottlers which originally
acquired the rights to bottle Coke directly from The Coca-Cola
Company or its predecessors are known as parent bottlers. This
category now includes only the Thomas Company respondents, the
other parent bottlers having been acquired by The Coca-Cola
Company. The parent bottlers, in turn, parceled out pieces

(Continued on next page.)
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acquisition, then, The Coca-Cola Company merely replaced an
independent bottler within a preexisting distribution scheme. 14/
No evidence was introduced that the acquisitions actually changed
either the competitive effects of the territorial restrictions

or the basic relationships among the bottlers. While it is true
that respondents may at times resolve border disputes involving
territorial boundaries which occasionally erupt among the
bottlers, unlike Topco, it has not been established on this
record that the independent bottlers exercise control over any
respondent or the way in which a respondent implements the
territorial aspects of its trademark licensing programs. See
U.S. v. Sealy, Inc., supra. Nor has it been established on this

(Continued from preceding page.)

of their territory in which they granted exclusive rights to
local investors known as first-line bottlers. (CPF 84).. Ter-
ritorial restrictions were imposed upon each of these first-line
bottlers by the parent bottlers. In some instances, first-line
bottlers have further carved up their territories and have
licensed others, known as "sub-bottlers,” to bottle Coca-Cola
on an exclusive basis.

14/ This conclusion is corroborated by the fact that The Coca-
Cola Company entered Baltimore not as a parent bottler, but as
a first-line bottler. It operates within the exclusive
territory of the bottler which it acquired, and its parent
bottler is a Thomas Company. (App. Br. 23, 55). Purthermore,
the record shows that several bottling facilities were acquired
by respondent to assure product availability in territories in
which the independent bottlers were leaving the market and
other independents with sufficient capital and know-how were
unavailable to take their place. (Tr. 913, 922).

It should be noted that soft drink syrup producers and
particularly small manufacturers may be able to enter new
markets nationwide to compete with dominant firms like Coca~
Cola and PepsiCo by offering exclusive trademark licenses of
limited duration to existing bottlers or by encouraging new
bottlers into the market. If the search for independent capital
is unsuccessful or if an independent bottler decides to withdraw
from the market, a syrup company may then decide to integrate
vertically in order to preserve its market position. Should it,
in fact, integrate under these circumstances, it would, of course,
be entering the "bottling level,” but we do not read ToEgo as
condemning this type of dual-distribution program as a hori-
zontal market allocation arrangement.

=12~
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record that the tapestry of Coca-Cola bottling territories is
the product of horizontally contrived arrangements among the
bottlers actively blessed or .passively accepted by any respon-
dent. (See Fontana Aviation, Inc. v. Beech Aircraft Corp.,
432 F.2d7 1080, 1084 (7¢h Ccir, 1970). 15/

This is not to say that the type of territorial restric-
tions traditionally considered vertical are devoid of horizontal
competitive implications; but onh the facts before us, we cannot
conclude that the horizontal aspects of these restraints are,
for classification purposes, predominant in the Topco sense
simply because they now prevent intrabrand competition among
independents and Coca-Cola's subsidiaries, whereas previously
they functioned as a barrier to intrabrand competition only
among independents. In the latter situation and in markets
in which respondent Coca=Cola entered the distribution system
below the level of a parent bottler, as it did in the Baltimore
territory, complaint counsel concede the restraints are vertical
(App. Br., 55), and for all that appears in the record, the
essential nature of these restraints in instances respecting
the distribution of bottled and canned Coca-Cola, despite The
Coca=Cola Company's acquisition of parent bottlers, remains
vertical. 16/

15/ An aggregation of geographic restraints designed by a
franchisor for the purpose of eliminating both intrabrand and
interbrand competition between itself and its franchisees may,
under certain circumstances, result in a "horizontal"™ alloca-
tion of markets. See American Motors Inns, Inc. v. Holiday
Inns, Inc., 521 F.Zd 1230 (3rd Cir. 1975), in which the court
concluded that since the franchisor: ’

ses in one of its capacities, was dealing on the same
market level as its franchisees, its contracts

that, in effect, foreclose such franchisees from
operating either Holiday Inns or non-Holiday Inns

in cities where HI operated an inn, except with

HI's permission, constituted market allocation
agreements among competitors. (at 1254).

Respondents' bottlers, in contrast, are not prevented from manu-
facturing or distributing soft drinks trademarked by competing
syrup companies; nor do respondents have any control over the )
geographic area in which its bottler may distribute such products.

lﬁ/ In Adolph Coors Company, 83 FTC 174, the Commission con-
sidered, strictly in a vertical context, an aggregation of trade
restraints, including price fixing and territorial restrictions,
by a brewer which distributed its products through independents
and "a wholly-owned subsidiary of respondent."” (83 FTIC at 175).

=-13=
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b. Introduction of New Product Lines
by a Dual-Distributing Supplier/
Trademark Licensor

The allied products of The Coca-Cola Company, TAB, Sprite,
Fresca, Panta, and Mr. PiBB were developed by respondent, at
least in part, to satisfy the demands of its bottlers for
additional soft drink flavor lines. These products were first
introduced in the early 1960s, long after The Coca-Cola Company
had entered the bottling level, and were offered to the integrated
bottling operations and the independent Coca=-Cola bottlers
alike on an exclusive basis for distribution within their exist-
ing Coca-Cola bottling territories. 17/ Allied product licenses
were granted by The Coca-Cola Company directly to the bottler.
Unlike many of the Coca-Cola licenses, no parent bottlers are
involved in these licenses. 18/ Consequently, complaint counsel
view the territorial aspects of these allied product licenses
as market allocation agreements between potential competitors;
specifically, respondent's own bottling subsidiaries and the
independent bottlers.

While the allied product licenses are conferred by a
manufacturer which also produces and sells finished soft drinks
at wholesale to retailers within exclusive territories, absent
evidence of collusive activity among the bottlers, we conclude
that the introduction of new product lines by a vertically
integrated soft drink syrup company using its existing channels
of, distribution would not, under White and its progeny,
necessarily render the bottling agreements “horizontal.”

17/ See Tr. 540-41, CX 104A, CX 110A, CX 115A, 119A, 121aA
Tallied product territories of the Baltimore subsidiary); and,
for example, CX 199A, CX 202A, CX 206A, CX 207a {(allied product
territories of the Richmond bottler); CX 256, CX 259A, CX 264A
(allied product territories of the Washington bottler); CX 564aA,
565A, 566A (allied product territories of the Dover, Delaware
bottler). In each instance, the boundaries within which the
bottler may produce and distribute the allied product are
identical to the territorial boundaries specified in its Coca-
Cola license.

18/ The Coca-Cola bottlers were not required to handle the
allied products, and many which were already producing soft
drinks, made from syrups produced by other syrup companies such
as Dr. Pepper or Sunrise flavors, declined the license for
certain Fanta flavor lines or Mr. PiBB, Coca-Cola's "Pepper-type"
drink.

-14-
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Since complaint counsel have the burden of proof, we shall
assume that the "allied product" trademark licensing programs
for each flavor line were conceived by The Coca-Cola Company,
acting unilaterally as the syrup and concentrate supplier and
trademark licensor. No evidence to the contrary was introduced.
The record as a whole does not evidence any collusion among
bottlers concerning the allied product territories or that
bottlers jointly participated in or exerted any control over
the territorial aspects of respondent's allied products dis-
tribution scheme. (See GTE, supra at 71,901, fn. 28).

Rather, the evidence indicates %Eat respondent, alone, elected
to distribute the allied products through the existing network
of Coca-Cola hottlers using the Coca-Cola-type licensing system.

While not dispositive of its liability in this proceeding,
it is also relevant, for purposes of classifying the restraint
as horizontal or vertical, that complaint counsel failed to
demonstrate, in any respect, that The Coca-Cola Company's
presence at the bottling level substantially altered either the
competitive effects of the allied product restrictions or the
essentially vertical relationships respondent had with its
bottlers before the allied products were introduced. We con-
clude that Topco is not applicable in this context.

2. Vertical Per Se Theories

As we mentioned previously, the Supreme Court, in overruling
Schwinn, has not entirely rejected the possibility that vertical
Testrictions may, in individual cases, be declared per se unlawful,
but it has toughened the standard considerably. Only those
restraints found to be "pernicious®™ and without "any redeeming
virtue” now justify per se treatment. The types of competitive
gsituations, other than price fixing, which may meet this standard
are unclear, but beyond that, the trier of fact and appellate
tribunals must be receptive to the fact that situations may exist
in which the imposition of a vertical restraint may, under GTE,
still be per se unlawful. 19/

19/ During the pretrial period following issuance of the com-
plaint, complaint counsel’s predecessors, citing the Supreme
Court's decision in Schwinn, filed with the administrative law
judge then assigned to the case a motion for partial summary
decision declaring respondents' territorial restrictions per

se illegal vertical restraints on the sale of finished soft

drink products. The judge denied this motion (See Order Denying
Motion by Complaint Counsel for Partial Summary Decision, April 5,
1973); interlocutory review of his ruling was not sought; and the
case subsequently proceeded to trial, the vertical per se theory
having been abandoned. (App. Br. 3, 5 fn. 1). Amici have
revived the theory for consideration on appeal.
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On the facts before us, we believe the application of a
per se rule would be inappropriate. Taking into consideration
the competitive dynamics in this industry, there are important
unresolved issues in this proceeding concerning whether open
intrabrand competition among the bottlers of Coca-Cola and the
allied products would adversely affect interbrand competition
in the sale of soft drink beverages. The resolution of
these issues in this case, we believe, requires a rule of
reason analysis. The burden of proof justifying application
of a per se standard has not been met on this record. The
territorial aspects of these trademark licensing agreements,
or those which may be imposed by other firms in this industry,
have not been shown to be typically pernicious and without
redeeming virtue under the Northern Pacific 20/ standard, as
adopted in Continental T.V., Inc. v. GTE Sylvania, Inc., supra.
We now turn our attention to the record.

IXII. Effects of the Territorial Restrictions

A. The "Corridor Area”

Although respondents admittedly impose territorial restric-
tions on virtually all of their bottlers nationwide, at the
trial, complaint counsel limited their proof of competitive
impact to an area of the country extending from southern
virginia to upstate New York, an area which has been referred
to in this proceeding as the "corridor area.” Complaint counsel
believe the "corridor area®" is a microcoam of the soft drink
bottling industry as a whole; thus if the restrictions are
found to be anticompetitive in this geographic area, the
findings can, according to complaint counsel, be applied to
the competitive situation nationwide. We believe complaint
counsel have met their burden of establishing the validity of
the "corridor area" analysis. Respondents' objections to it
notwithstanding, the business of bottling soft drinks in the
"corridor area” is, in fact, essentially no different from the
bottling business in other areas of the country.

The record shows that within the "corridor®" there are
urban, suburban, and rural bottlers with single-plant and
multi-plant operations, large and small bottlers, first-line
bottlers, sub~bottlers, and marketing bottle with no pro-
duction facilities. Several "corridor area" bottlers distribute
within a single territory. Others, through consolidations or
acquisitions, have obtained the rights to distribute Coca-Cola
in two or more territories. The "corridor area" also includes
both private and publicly owned bottlers, a bottler-owned
canning cooperative, a major bottling and canning subsidiary
of The Coca-Cola Company, contract canners, and interbrand
competitors. In addition, Coca-Cola bottlers throughout the

20/ See Northern Pacific Railroad Co. v. U.S., 356 U.S. 1 (1958).
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country may manufacture and distribute, or "piggyback," soft
drinks trademarked by competing syrup companies; and in
virtually all instances, they use a route or "store-door"
delivery system to distribute at wholesale the soft drink
products in various package sizes and types which they
either bottle themselves or which are produced for them
under agency agreements by neighboring bottlers or canners.

While respondents correctly note several perceptible but
minor distinctions in the "corridor area™ bottling business,
those differences are really inconsequential for the purpose
of this proceeding. Respondents, for instance, alert us to
the fact that the demand for returnable, refillable bottles
tends to be higher in other parts of the country than in the
"corridor area® where convenience packaging seems to be more
popular. (Tr. 1345-46, 2871-72, 2064, 3781, 2368-69). As a
packaging alternative, however, refillable bottles are offered
in many markets and are an important factor in several bottling
territories included within the "corridor area." The record
shows that refillables represent 50 percent of the sales of
Coca=-Cola in bottles and cans in the Richmond territory; 60
percent in Charlottesville; 65 percent in the territory of
the Washington, Pa., bottler; 47.9 percent in Westminster, Md.:
41 percent in Dover, De.; and 74 percent in Montrose, Va.

(RPF 348). Recognizing, then, that the proportion of soft
drinks sold in refillables may be greater in other parts of
the country, there is ample use of this form of packaging and
sufficient investment by the bottlers in refillable bottle
inventories or "float" within the "corridor" to safeguard
against any significant distortions in our analysis.

Nor are we persuaded by the argument that the "corridor
area" is atypical of the nation as a whole merely because
territories may tend to be larger and the population ratio of
large and small bottlers may vary in other areas of the
country. (Tr. 1336-37, 1345, 3266-67). We believe the record
provides ample support for complaint counsel's contention that
the "corridor area" represents a reasonable cross-section of
the bottling firms which operate throughout the country.
Setting aside respondents' protestations and references to
insignificant distinctions in "corridor area" bottling, we feel
that an accurate assessment of the competitive dynamics in the
territories of both large and small bottlers and the interrela-
tionships between bottlers which would, absent the territorial
restrictions, be likely to result can be made on this record.
Respondents called, as defense witnesses, numerous bottlers
from Georgia, Iowa, Texas, California, and other locations
beyond the "corridor area.” Their testimony is remarkably
similar to the testimony of the bottlers situated within the
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"corridor,” including their assessments of the competitive
effects of the restrictions under present market conditions
and their estimation of the likely consequences of a Commission
order eliminating the restraints. Under these circumstances,
we find no basis for dismissing the "corridor area™ as too
dissimilar to the rest of the country to support an analysis
of the nationwide competitive impact of respondents' trade
restraints.

B. Suppression of Intrabrand Competition

Among Respondents’ Bottlers

Respondents acknowledge that territorial restrictions
prevent intrabrand competition among their bottlers, but claim
this effect is actually procompetitive and necegsary in the
interest of promoting the overall efficiency and productivity
of its bottler network. (Ans. Br. 12-16, 54). Respondents
contend, moreover, that the admitted restraint of intrabrand
competition is of no concern unless "the restraint is imposed
by parties with excessive market power," the "principal
indication” of which "is the ability to set the price for a
product free from the influence of interbrand competition.*®
(Ans. Br. 45, 47). On this premise they further contend that
the evidence does not show that respondents have "unrestricted
market power”™ with respect to price, packaging, or service
(Ans. Br. 47), and that evidence concerning market share and
profits does not demonstrate that Coca=-Cola has "dominant or
monopoly power." (Ans, Br. 49)., Implicit in this contention
is the idea that absent such market power the asserted
efficiency and productivity benefits of restrained intrabrand

competition will be passed on to the consumer as a result of
interbrand competition.

We do not agree that a showing of "dominant or monopoly
power" or "unrestricted market power" is necessary before it
may be concluded that suppression of intrabrand competition is
unreasonable and in violation of Section 5. Respondents and
the ALJ cite the decision in United States v. Columbia Pictures
Corp., 189 P. Supp. 153 (S.D.N.Y. 1960}, where the court made
the following summary of the doctrine of ancillary restraints
(id. at 178):

It permits, as reasonable, a restraint which (1) is
reasonably necessary to the legitimate primary purpose
of the arrangement, and of no broader scope than reason-
ably necessary; (2) does not unreasonably affect com—
petition in the marketplace; and (3) is not imposed by
a party or parties with monopoly power.

Thus, the court did not hold that market power must be demonstrated

before a restraint could be held unreasonable under the Sherman
Act, but rather held only that the absence 6f monopoly power was
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one of several prerequisites before a restraint might be held
reasonable. 1Indeed, in GIE the Court indicated that even a less
sweeping restraint on intrabrand competition than we have before
us here could be found unreasonable without a showing of market
power, even though the company imposing the restraint had a small
market share and was far removed from the dominant firm in the
industry. GTE, supra at 71,893,

While the territories in which Coca-Cola and the allied
products are sold are not devoid of interbrand competition,
nevertheless Coca-Cola and allied product prices have great
competitive significance in the marketplace. 21/ Moreover,
the record amply demonstrates that respondents' territorial
restrictions constitute a serious impediment to free market
forces and diminish competition in the manufacture, dis-
© tribution, and sale of several important soft drink product

lines. The record also shows that intrabrand competition would
invigorate price competition which would be likely to produce
lower wholesale prices for Coca=-Cola and the allied products.

(Tr. 739, 887-889, 992-93, 1568, 2459, 2885). By suppressing

the development of intrabrand competition in the sale of

these products packaged in bottles and cans, the restric-

tions have, over the years, distorted the competitive dynamics

of the industry, and have disrupted the natural economic forces
which would have, in the absence of restraints, caused an evolu-
tion in the geographic market boundaries of respondents' bottlers.

21/ The complaint in this matter defines soft drink products

as including non-alcoholic beverages and colas, carbonated and
uncarbonated, flavored and non-flavored, sold in bottles and
cans, or through pre-mix and post-mix systems, or the like.
(Complaint para. 1l(h)). Within this broad product market defini~
tion, however, there may be a number of relevant submarkets.

For example, in Sulmeyer v. The Coca-Cola Company, 515 F.2d.

835, 848-49 (5th Cir. 1975), the court found that a lemon-

lime flavor segment of the soft drink market was a relevant
submarket and, further, that all independent bottlers, as urged
by The Coca-Cola Company in that case, constituted a relevant
nmarket. We note, however, that the trial below explored the
implications of these restraints in an exceedingly broad frame-
work which encompassed interbrand competition within the total
context of the soft drink industry. The trial did not focus

on structural characteristics in various arguably valid submarket
categories; nor did it isolate the competitive effects of these
restraints within strict submarket contexts. In a light most
favorable to respondents, a record of competitive impact was
developed in the context of virtually every ligquid, except
alcoholic beverages, a person may consume. Particular emphasis
however, is placed on flavored carbonated soft drink beverages
since virtually all of the bottlers tended to place their emphasis
on these beverages in describing competitive products which in~
fluence their business decisions.
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Before we consider whether these restraints promote interbrand
competition and efficiencies in distribution, as respondents
contend, we must take a closer look at the intrabrand effects
of the restraint.

1. Intrabrand Syrup Jobbers

Respondents argued below and again on appeal that Coca-Cola
sold by licensed bottlers in bottles, cans, and pre-mix con=-
tainers is subject to "vigorous" intrabrand competition from
post-mix Coca-Cola syrup sold by independent wholesalers for use
primarily at soda fountains and in cup vending machines. (RPP
171-72, IDF 133-34)., While the bottlers distribute the packaged
finished soft drinks within exclusive territories, a syrup jobber
is free to sell post-mix syrup in any geographic market in which
a demand for the syrup exists to any customer who has a proper
use for it. Several independent wholesalers may compete in the
sale of post-mix syrup in any given area, including. a few bottlers
of Coca-Cola who also wholesale the post-mix ayrup primarily to
the cold drink trade and, like the jobber, may independently
decide where and to whom they will distribute it. (RPF 171, Tr.
1941).

In his initial decision, the judge, without qualification,
found that intrabrand competition between jobbers of post-mix
syrup and the bottlers of packaged finished soft drinks is
indeed "vigorous.” Only by ignoring relevant supply and
demand factors, including the fact that the bottler sells a
packaged product which is frequently purchased by the consumer
in quantity and stored at home for later consumption, would
this conclusion be sustainable. (See Tr. 2384-85, 1684).

The soft drink bottling industry grew out of the business
of selling syrup to soda fountain retailers, but it has always
been viewed by respondents and the bottlers as a different
business. (Res. Ans. Br. 3-5, 10~ll; Tr. 1572-73, 3262). See
The Coca-Cola Bottling Co. v. The Coca-Cola Co., 269 P. 796
{D. Del. 1920)). This is evidenced by a relationship between
The Coca=-Cola Company and its bottlers predicated on the dis-
tinction between syrup sales to retailers who serve soft drinks
to consumers for on-premise consumption and the sale of packaged
finished gsoft drinks to retailers who resell it to consumers for
home consumption. This distinction is as valid today as it was
when respondent Coca~Cola sold its rights to manufacture and
distribute bottled Coca-Cola to Messrs. Thomas and Whitehead.

Admittedly, for certain types of soft drink retailers,
there is a viable option to purchase either finished packaged
soft drinks from a bottler or post-mix syrup which they can
mix with carbonated water just as a bottler would, but the
choice is really available only to retailers, such as restau-
rants, fast-food retailers, cafeterias, sports stadiums, and
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other types of outlets which serve Coca-Cola in cups, bottles,
or cans for immediate consumption. . (Stip. No. 3, CX 1244-1).
Competing for these accounts against the Coca-Cola post-mix
wholesaler, however, a bottler is at a serious disadvantage
precisely because he is selling a finished packaged product.

Unlike the bottling and canning of Coca-Cola and other
soft drinks, post-mix wholesalers are not required to perform
any of the manufacturing functions a bottler performs. Nor is
the wholesaler required to provide any dispensing equipment or
service and often he does not perform any delivery functions
since the post-mix syrup is frequently drop-shipped by The
Coca=-Cola Company directly to the retail customer.

The record further shows that fountain syrup is often
incidental to the bottlers' overall business to the point that
they make no effort to sell it. Mr, Navarxrre, Chairman of the
Boards of the Coca-Cola Bottling Co. of Miami, the Delaware
Coca-Cola Bottling Co., and the Coca=-Cola Bottling Works of
Havre de Grace, Maryland, testified about the fountain syrup
business: :

Q. == I believe you stated that you don't sell
fountain syrup -- why have you elected not to?
Is there a contractual part of your doing so?

A. No, sir, it is a competitive situation and

ability to be able to furnish to these dealers

at this price and the profit contribution under
our form of doing business is not sufficient to
interest me. (Tr. 1554-55).

Conversely, in selling to other types of outlets, such
as retail food stores which cater to a substantial market for
Coca-Cola and the allied products in take-home packages, the
bottler need fear no intrabrand competition from any of the
post-mix wholesalers. This comports with the basic rationale
of the soft drink bottling industry. (See Tr. 4080-81). 1In
fact, the entire bottling industry exists because of its
ability to service the demand for soft drinks in take~home
packages which the fountain syrup wholesalers have never been
able to reach. (See Tr. 1457). Consequently, in the sale of
soft drinks in bottles and cans for home consumption, which
the bottler alone is uniquely equipped to serve, intrabrand
competition from post-mix wholesalers is virtually nonexistent.
Mr, Navarre's testimony amply demonstrates that the intrabrand
competition which may exist between syrup jobbers and bottlers
is confined to a limited, rather well-defined class of customers .
who cater to the cold drink market, and even as limited, there
will be competition between bottlers and jobbers only if the
bottler elects to expand into the cold drink trade. Thus a
bottler may, in some instances, actively solicit cold drink
accounts, but jobbers are, by the nature of their product,
foreclosed from competing for the bottlers' take-home business.
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Contrary to the judge's finding, then, it is evident there is
virtually no direct competition between syrup jobbers and
bottlers for the bulk of the bhottlers' business to their
traditional food store and other accounts which serve the
consumer demand for Coca-Cola, TAB, Sprite, Fresca, and other
allied products in take-home packages.

2. Territorial Restrictions Prevent Pro- -
co%getltive Geographic Market Expansion
and E ate Potenti conpetition
Complaint counsel contend that respondents' territorial
restrictions, rather than fostering greater efficiency, actually
deter progress and the efficiency of the bottlers because they
prevent - -the type of production and sales expansion which would
enable bottlers to achieve maximum scale economies and further
prohibit or discourage the bottlers from taking maximum advantage
of improved production, distribution, transportation, and
communications systems developed in the last five decades or so.
(App. Br. 57). Respondents vigorously dispute each of these
contentions. In their view, bottlers large and small have been
able to adapt to changing economic conditions, to expand their
sales within their territories, and to employ innovative
techniques of marketing and packaging. (Ans, Br. 8l).

Respondents are correct in their assertion that many of the
adaptable technological breakthroughs of the 20th century have
not bypassed the hottling industry. Bottling territories were
originally parceled out at a time when bottling facilities
used manual equipment and finished soft drink products were
delivered in horse-drawn wagons over dirt roads. (Tr. 681,
1656=-59). Today, in contrast, even the small bottler uses
modern delivery trucks (RPF 292), and unlike his predecessor,
he operates on a much more efficient production-line basis,
using automated equipment which cleanses containers and purifies
and carbonates water. He has mechanized systems which mix the
syrup and water, fill and cap the bottles, and package the
filled containers at varying speeds depending .upon the bottle
size and the type of bottling equipment used.

These modern automated production lines have, in addition,
increased the potential production capacities of both large
and small bottlers. At present, soft drink bottlers often
produce and distribute, or "piggyback,” the soft drinks trade-
marked by several syrup companies and may, at times, distribute
these brands in exclusive territories of various sizes assigned
to them by different syrup companies. (See Tr. 3078, 3063-65,
3067, 3236). Some Coca-Cola bottlers are also capable of supply-
ing, in addition to the soft drink requirements within their own
territories, the requirements of other Coca~Cola bottlers who
have retained a territorial monopoly for the distribution of
Coca-Cola but have temporarily discontinued producing it them
selves (Tr. 529-30, 555, 788-89); other bottlers have entered
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into agency arrangements to supply neighboring bottlers with

their requirements for certain package sizes 22/ or have, by

consolidations and mergers, combined their territories, effi-
ciently serving from one production center an area previously
serviced by two separate bottling facilities.

Originally, the bottlers' territories probably represented
a rather close approximation of the geographic boundaries which
would have existed in the industry if natural economic forces
were left unrestrained. While territories were granted in various
sizes and shapes, they probably encompassed an area roughly
measured by the distance a turn-of-the-century vehicle could
travel in one day. (Tr. 68l). Given the technological and
transportation limitations of the late 19th and early 20th
centuries, under which the original bottlers operated, it seems
reasonable  to conclude that most territories probably covered an
area not significantly smaller than the Coke bottler was capable
of servicing efficiently and effectively. As time passed, how-
ever, the potential for direct competition among respondents’
bottlers grew as automated production of soft drinks replaced
manual bottling lines, as new types of packaging were introduced,
and as truck transport and road surfaces improved. Despite these
advancements, however, respondents' territorial system stands
impervious to natural geographic market evolution and procompeti-
tive market extension by independent bottlers.

3. Territorial Restrictions Indirectly Lessen
Competition in e Dellvery Services

Bottlers Offer to Their Customers

The record also shows that the restrictions impede the -
bottlers' ability to respond to the demand for competing delivery
.services., Since the beginning of the Coca-Cola bottling business,
the bottlers have used, almost exclusively, a route-delivery
system (or store-door delivery as the bottlers refer to it) which
entails frequent, direct delivery by the bottler to each of the
customer's retail outlets. In the early days of this business
before the chain store, central warehouse era of the 1930s and

22/ The small Pepsi bottler in Dyersburg, Tennessee, also.
pilggybacks Dr. Pepper and Bubble-Up and, working overtime, was
still able to supply larger bottlers, including the large
Memphis Dr. Pepper bottler, a subsidiary of RKO, with Dr.
Pepper in 32-ounce returnable bottles for ten months. Sim-
ilarly, the Coke bottler in Las Cruces, New Mexico, supplied
the Coke bottler in San Antonio with 64-ounce nonreturnable
bottles of Coca-Cola for a period of four months (RPF 253;

Tr. 2483-84, 2511-12), and the small Northern Neck, vVa., Coca-
Cola Bottling Co. supplied Coca~Cola in 32-ounce returnable
bottles to other bottlers, including the large Crass organiza-
tion in Richmond. (Tr. 1635-36).
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the introduction of nonrefillable containers in the mid 1950s 23/,
there may have been few competitive alternatives to store-door
delivery. Today, as a result of soft drink packaging innovations,
improvements in transportation, and the widespread use of central
warehouse facilities by retailers and independent wholesalers,
there is a market for service options, such as central warehouse
delivery and plant pick-up by central warehouse and other
customers and respondents' bottlers have the capacity to exploit
it. 24/ Yet, notwithstanding the demand for these competitive
delivery services, a bottler may not, consistent with respondents'
territorial policy, ship to central warehouses or allow plant
pick-up in instances which will result in distribution of the
product by the customer outside the bottler's territory. (RPP 49).

While the bottlers who appeared at the trial testified
that they prefer store-door delivery to central warehouse
delivery because it promotes deep market penetration and
allows them to maintain some measure of control over the way )
the product is merchandised by the retailer on the retail shelves
(See also RPF 49), it also appears that store-door delivery is
preferred today by many bottlers, at least in part, because it
is completely compatible with the preservation of exclusive

23/ Pressure from competitive packages forced The Coca-Cola
Company in 1955 to abandon its single-package (6 1/2 oz.
returnable, refillable bottle) philosophy and authorize the
bottlers to use various size refillable bottles and nonrefillable
bottles and cans. (Tr. 714, 1344).

24/ Central warehousing involves the purchase of soft drinks

y the warehouser directly from a bottler or canner for delivery
into the purchaser's warehouse. Subsequently, redelivery of

the soft drinks is made in the warehouser's own trucks to the
warehouser's retail outlets. Warehousers may themselves be
retailers (such as large chain supermarkets) who buy for
redelivery to their own outlets in their own trucks, or indepen-
dents who buy for redelivery to non-affiliated outlets or
retailer warehouses.

Although the agreements between respondents and the bottlers
do not directly prohibit warehouse delivery, respondents concede
that the bottlers may not sell Coca-Cola and the allied products
to central warehouse customers or allow plant pick~up where the
result would be redistribution of these products outside the
selling bottler's territory. (RPF 47-49). As a conseguence,
respondents' territorial policy has indirectly but effectively
blocked. the development of these alternative modes of delivery.
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territories. (Tr. 1901). 25/ In fact, respondents and the
bottlers concede not only a strong market demand for central
warehouse delivery and plant pick-up by central warehouse
customers {(RPF 88-90), but also that some bottlers would

25/ Respondents and complaint counsel have joined issue over
e comparative efficiencies of warehouse delivery and route
delivery. A study of both methods of distribution prepared by
respondents’' expert, Mr. Cowart, shows that the average costs of

delivering soft drinks packaged in nonreturnable bottles and
cans are approximately the same for route delivery or warehouse
delivery. Mr, Cowart's testimony indicates, for example, that
the average cost of delivering 32-ounce nonreturnable bottles
through warehouses would be 9.6 cents more per case than the
cost of current store-door delivery. (Tr. 3438-39), A case
of cans is an ideal package for central warehousing because
cans are a compact, low-cubage container. Here average costs
vary from 3-5 cents in favor of the warehouse in different
parts of the country; and if merchandising the product is
included in the cost, the warehouse advantage would decline to
an average of about .06 cents. (Tr. 3361-62, 3348; RPF 319).

while we cannot conclude on the basis of a study of average
costs that central warehousing for soft drink products is more
efficient than store-door delivery in all cases, neither is such
a study indicative of actual costs in individual competitive
situations involving different warehouses, bottlers, and pack-
age types and sizes. Route delivery may at times be more
efficient than central warehousing for the distribution of
large-volume containers such as the 64-ounce bottle; at times
it may be a less-efficient method of distribution for soft
drinks packaged, for example, in cans. In some instances,
then, territorial restrictions may tend to rigidify delivery
inefficiencies which a bottler free of the restraint may avoid.

0f course, the complaint in this matter does mot challenge
route delivery as a method of distribution under any circum-
stances, including those in which its efficiency is suspect.
We are concerned only with the practice of restricting
territories, a secondary, indirect effect of which is to inhibit
the bottlers from freely competing with respect to the delivery
services they may offer depending upon the competitive situation
and their own assessment of how best to respond to it. '(See Tr.
2786-87, Compare Tr. 3497-98 with Tr. 3532).
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provide a competitive response to this demand were they free

to do so. (Ans. Br. 55). 26/ Consequently, by hindering

central warehouse and plant pick-up delivery, territorial restric-
tions impede the development of an important aspect of competi-
tion in the types of delivery services bottlers would offer to
their customers in advantageous competitive situations. 21/

4, Territorial Restrictions Deprive Retailers
and Consumers of the Benefits of Gpen
Intrabrand Competition

Complaint counsel introduced into the record as part of -
their case-in-chief evidence which shows that the bottlers are
not always able to adapt to changing economic conditions and
improved technology in marketing and production to achieve
efficiencies, especially if their initiatives are inconsistent
with respondents' territorial policy. At the same time, the
evidence shows that the restriction prevents any intrabrand

26/ It has been suggested that the store-door method of product
delivery is inconvenient for some of the bottlers' customers.
See Tomac, Inc. v. Coca-Cola Co., 1976-2 Trade Cases, 960,988 at
69,381-82. However, there is more at stake here than the con-
venience of some customers. In U.S. v. Aluminum Co. of America,
148 F.2d4 416 (2nd Cir. 1945), Chief Judge Hand, commenting on
the purposed of the Sherman Act, noted:

...that the spur of constant (competitive) stress is
necessary to counteract the inevitable disposition

to let well enough alone ... that competitors, versed
in the craft as no consumer can be, will be quick to
detect opportunities for savings and new shifts in
production, and be eager to profit by them.

As the record in this proceeding indicates, at times respondents'
territorial restrictions may necessitate a more costly and less
competitive method of delivery than those which may evolve in an
open market.

27/ As we observed in Coors, in a competitive free enterprise
system, the decision to exploit the advantages of route delivery
or central warehouse delivery:

.+s should be left to the free, unimpeded play of
market forces and the respective, independently
exercised judgments of the relevant units of
distribution. (at 202).
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competition, including price competition 28/, in the sale of

28/ That the restraint has severe adverse effects on price
competition is abundantly demonstrated in the testimony of
James Wimberly, Vice President of Coca-Cola U.S.A. In response
to Judge Dufresne's questions, -he testified that:

... the experiences that I recall, sir, would only result
when maybe one bottler raised his price and an adjoining
bottler did not at that point in time, and customers or
dealers would try to bring Coca-Cola from one territory
to the other.

Judge Dufresne: The fellow who raised his price
reported to you?

The Witness: Yes, sir, sometimes, that is right, they did.
Judge Dufresne: And what did you do about it?

The Witness: I generally said two things: One is if
we do anything about it we have got to be sure that it
occurred, and that we are dealing with facts; and,
secondly, on some occasions I went to the bottler in
whose territory it was reported the merchandise was
coming from to try to get him to talk to their dealers
or salesman to persuade them not to do that.

Judge Dufresne: Suppose he says, Mr. Wimberly, I
don't care what you say. I am going to sell this
Coca-Cola to anybody who comes to my door and says,
I don't want to pay Charley s prices in the next
territory?

The Witness: Well, yes, sir, but you see, most of
the time the bottler who allegedly was purportedly
involved in that, that one whose territory that the
Coca-Cola was coming from, in most instances he was
eager not to continue that sort of practice either
because he felt pretty sure if he did, the other
Coca-Cola bottler was going to try to do the same
thing in his territory, and it would just lead to --

Judge Defresne: He could be persuaded to dlscontlnue
it. 1Is that what you are saying?

The Witness: In most instances they realized that
that would lead to great trouble and bickering and
fighting between them and were pretty anxious to
discontinue -~, (Tr. 887-89).
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Coca=-Cola and allied products in bottles and cans. As a
consequence, respondents' restrictions are, as alleged in the
complaint, depriving retailers and consumers of the oppor=~
tunity to purchase Coca-Cola and the allied products in bottles
and cans in unrestricted markets at openly competitive prices.
Moreover, these restrictions have repressed the freedom of
independent bottlers to expand their businesses or to geize
opportunities they may perceive to increase their output of
Coca=-Cola and the allied products by selling these products
where and to whom they choose in markets governed by natural
economic forces.

IV. Consideration of Resggndents"ﬂrgggg%ts Supporting
e E nation of Intrabrand Competition

In concluding that the type of transaction, i.e., sale or
consignment, a manufacturer uses to distribute a product "is
not sufficient to justify the application of a per se rule in
one situation and a rule of reason in the other,” the GTE
court noted that post-sale vertical restrictions may not always
be without redeeming virtues. Por example, the Court pointed
out that vertical restrictions may promote interbrand competition
by inducing capital investment and promotional and service
activities by the supplier's customers, by increasing marketing
efficiency, and by improving quality control. (See GTE at
71,900-901). while the Supreme Court did not indicate that
lower courts should afford such inducements and efficiency
factors dispositive weight, its opinion clearly makes the

congsideration of these issues relevant in determining whether
the restraints are reasonable.

A. Capital Investment

Respondents contend that territorial restrictions promote
the business purposes of The Coca~Cola Company because the soft
drink industry is capital intensive and the restraint creates a
climate conducive to capital investment. While it is true, as
respondents contend, that exclusive territories provide bottlers
with a measure of certainty with respect to their ability to
recover their investments (RPF 73), we are unable to conclude,
on this record, that a free market would otherwise render the
bottlers incapable of operating at a profit.

The fact that the risks which attend a bottler's efforts
to recover his investment would increase without territorial
intrabrand monopoly protection is simply a corollary to the
conclusion that as competition intensifies, business risks
of capital recovery increase to the entrepreneur. While
capital investment considerations, as we have previously
noted, may justify a territorial restriction imposed by a
new entrant or a failing or faltering firm, we do not, in
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applying Section 5, ordinarily distinguish between capital-
intensive and less capital~-intensive businesses by applying dif-
ferent antitrust standards to them, granting the former license
to restrain trade because it promotes capital investment while
mandating, in the case of the latter, that competition should
be preserved. (Compare Tomac, supra at 69,38l1). In competi-
tive markets, prices may be expected to reflect the capital
requirements of the firms in the industry in addition to
providing entrepreneurs a fair return on their investments. 29/

Shielded by artificial trade barriers created by The
Coca=-Cola Co., bottlers may well feel secure in making invest-
ments which might seem unwise to them if their decisions were
being fashioned by free market demands; but this is further
evidence of the significant degree to which competition may
be lessened by these restraints. Here territorial restrictions
are not serving the interests of competition in aid of an
aspiring new entrant or a failing or faltering firm which cannot
otherwise find investors to put up the distribution capital
necessary to market its product. 1In this instance, the restraint
is reducing the entrepreneurial risk of investment by lessening
competition among the firms which wholesale one of the most

29/ Evidence of the profit bottlers realize on the sale of
Coca=-Cola or the allied products is in a state of disarray. To
begin with, profit is variously described by different bottlers
as dividends on book value or as a return (1) on sales, (2) on
book value, (3) on investment, (4) on invested capital (5) after
taxes on the replacement value of investment, (6) on the market
value of investment, and (7) on equity. For all that appears in
the record, each bottler may calculate profits on a different
basis. Moreover, seven of the ten witnesses, relied upon by
respondents in support of their contention that the profit levels
of their bottlers are reasonable (RPF 266), piggyback brands .
other than Coca-Cola and the allied products. Profit on the sale
of Coca-Cola products by these bottlers is not indicated. There
is, as a consequence, little basis for a comparison of the
profitability of Coca-Cola bottling with other industries; nor

do we find support for the conclusion that the return obtained.
by bottlers on the sale of Coca-Cola and allied products is not
"abnormal™ when compared with other industries. (RPF 265).
Furthermore, the profitability of respondents is not reflected

in the record.

If respondent were a new entrant or a failing or faltering:
firm, profitability might be a relevant consideration in assessing
these restrictions. However, we find it difficult to justify
the restraint, in this instance, as a means of improving
respondents’ profits or those of its bottlers.
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popular consumer product lines in American industry. (Tr.
685). 30/ While intrabrand competition may reduce the profit
in bottling Coca-Cola and allied products, respondents' failed
to establish that these prized trademarks and premium products
would not still remain viable interbrand competitive factors
in an open, unrestricted marketplace. As such, we cannot
sanction anticompetitive conduct for the purpose of allowing
respondents' bottlers to continue, in perpetuity, to make
capital-investment decisions in response to the distorted
economic forces within their exclusive territories.

B. Availability and Market Penetration

. By using route delivery in exclusive territories, the
bottlers have maximized their market penetration and the avail-
ability of Coca-Cola, putting it in every conceivable location
a soft drink may be sold and placing it within "arm's-reach of
desire.” (Tr. 696). Numerous bottlers testified that deep
market penetration and product availability are crucial to
selling soft drinks in bottles and cans successfully. (RPF 77).
This marketing philosophy has led the bottlers to service large
numbers of vending machine accounts, small outlets, and "special
events® which they claim are unprofitable. (RPPF 83). Many of
the bottlers who engage in these types of unprofitable activities
do so, they say, to obtain "paid sampling® of their products "to
get the product awareness to make the larger accounts profitable.
It is a matter of developing a market, training people to drink
Coca~Cola." (Tr. 1454). In the opinion of the President of The
Coca-Cola Company, territorial restrictions encourage this type
of market penetration because " (t)he fellow who has a limited
field to till obviously has to till it better in order to get
the most out of it." (Tr. 696, RPP 84).

The record does not indicate whether The Coca-Cola Company
consistently sells syrup unprofitably to some of its bottlers as
its bottlers sell unprofitably to a large number of accounts
presumably to create a demand for Coca-Cola; but it would not
be second-guessing the bottlers' business judgments to observe
that The Coca-Cola Company may be "free riding®™ on the volume
generated by its independent bottlers' giwve-aways and unpro-
fitable sales. The Coca-Cola Company, in selling the syrup and

30/ EBEvidence in the record indicates that Coca-Cola bottlers
are firmly entrenched in the fabric of the bottling industry
and that their Coca-Cola brand alone is often a leading brand
in their territories. This is reflected in a stipulated survey
of 36 cities, from Maine to California, in which Coca-Cola, as
a single brand, consistently ranked among the top four brands
in each city. (RX-2Y-238, See Tr. 2691).
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concentrate soft drink ingredients to its bottlers, profits
by the expanded sales universe of its bottlers, even if that
universe includes accounts which are unprofitable to the
bottlers. 31/

At the same time, a bottler typically charges a uniform

or level prlce to all of his customers irrespective of the

fact that price differences betwéen customers may be JuStlfled
on the basis of different delivery costs the bottler incurs in
serving each outlet. Consequently, some accounts which may cost
the bottler less to service probably contribute a disproportion-
ately higher share of the overall cost of the bottler's market
penetration.. (Tr. 4043). And eventually, those retailers who
may be paying or "subsidizing® part of the costs associated with
deliveries to other retailers will pass on to consumers, in

%he form of higher prices, any added cost they may be absorblng.
Tr. 4042).

31/ The Court in GTE noted that vertical restrictions may
Tncrease economic efficiency because the manufacturer desires
to minimize his cost of distribution and to encourage dealers
to sell at "the lowest retail price possible * * * because a
lower retail price means increased sales and higher manufacturer
revenues.” 1977-1 Trade Cas. Para. 61,488 at 71,901, n. 24,
citing Note, 88 Harv. L. Rev. 636, 641 (1975).

The trademark license to bottle and sell Coca-Cola contains
a fixed syrup price which can change only in accordance with a
formula tied to the price of sugar. (CX 9A-G, CX 1llA-B, CX
13a-B). Hence, The Coca-Cola Company can raise its syrup
price vis~a-vis bottlers only when sugar prices rise. The fixed
syrup price means that The Coca-Cola Company cannot profit from
higher prices charged by bottlers for Coca-Cola. Only more syrup
volume produces more profit. (Supplemental Br. of Intervenors
Coca-Cola Bottling Co. of L.A., et al., at 6). It is not possible
on this record to state definitely whether the bottlers' market
penetration in exclusive territories generates greater syrup and
concentrate volume and profit for The Coca-Cola Company than would
intrabrand competition among bottlers, but the latter probably
would, in many instances, result in lower wholesale prices for
the finished soft drinks.

It should be noted that several witnesses testified that while
wholesale prices in open markets would probably be lower for some
customers, they might be higher for other customers. As we noted
in Boise Cascade Corp., Dkt. No. 8958, issued January 11, 1978:

By "lower' (prices) we do not mean simply lower for
all customers. Elimination of restraints of trade
may result in raising prices to some purchasers
(perhaps those whom it is costlier to supply) while
lowering them to others. In a freight intensive
industry the reallocation might occur roughly along
lines of relative actual freight costs. (at 6 fn. 4).

(Continued on next page.)
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We acknowledge that the elimination of exclusive territories
may force the bottlers to abandon their level pricing policies
and begin to charge prices which reflect the actual cost
differences in servicing various retailers. A bottler who
elects to compete for accounts in neighboring territories or who
is forced to defend against the forays of intrabrand rivals
which seek the business of his previously captive outlets will
no doubt lose the leverage of intrabrand monopoly to extract a
price from some retailers which reflects the cost of market
penetration to other retailers. Consequently, if the degree of
market penetration respondents now enjoy fails to reflect actual
costs of servicing each customer, it is likely that some adjust-
ments will be necessary: level pricing may give way to pricing
which more closely approximates costs, or bottlers may establish
a minimum volume which they will deliver to customers, or they
may encourage plant pick-up by customers who cannot be sexviced
efficiently. But the marketplace would benefit from the increased
competition, and we cannot conclude that respondents' interests
in maintaining the status quo supercedes this consideration,

C. Advertising at the Local level

Respondents also contend that a bottler's interest in
advertising and promoting Coca-Cola at the local level will
subside if another bottler selling the same brand can take
advantage of his efforts. Exclusive territories prevent this
type of "free riding," and thus encourage Coca-Cola's promotion
at the local level.

Recently, the court in GTE noted that the extent to which
vertical restraints on intrabrand competition alleviate market
imperfections such as the "free rider® effect and promote inter-
brand competition may be a relevant consideration in assessing
the reasonableness of a vertical restriction. Purther gquidance
on this issue was provided in Bates v. State of Arizona, __U.S.

;, 1977-2 Trade Cases, 161,573. In Bates the court observed
that "where consumers have the benefit of price advertising,
retail prices often are dramatically lower than they would be
without advertising.® (at 72,330). The court further noted in
Bates that advertising may facilitate entry by a newcomer seeking
to penetrate the market. (at 72,331). Under certain circumstances,
price advertising, brand enhancement or image advertising by a new
entrant, for example, and advertising which informs consumers
about distinct product attributes may, to a greater or lesser

(Continued from preceding page.)

The testimony in this proceeding reflecting the likelihood that
prices might rise for some customers and be lower for others absent
the restraint is consistent with our observation in Boise about the
workings of a competitive market. In this instance, the free
market would be likely to provide those retailers who are efficient
not only the opportunity to buy Coca-Cola and allied products from
competing bottlers at prices which more accurately reflect costs
but also the option to pass on to consumers the benefits of their
efficiency.
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degree, enharice the competitive vigor of a market. 32/ In
this instance, however, the burden