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SATELLITE HOME VIEWER COPYRIGHT ACT 

THURSDAY, NOVEMBER 19, 1987 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, AND THE 

ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The subcommittee met, pursuant to notice, at 10 05 a m , in room 

2237, Rayburn House Office Building, Honorable Robert W Kas-
tenmeier (chairman of the subcommittee) presiding 

Present Representatives Kastenmeier, Synar, Boucher, Cardin, 
Moorhead, Lungren, DeWine, Coble, and Slaughter 

Staff present Michael J Remington, chief counsel, Thomas E 
Mooney, associate counsel, and Audrey K Marcus, clerk 

Mr KASTENMEIER The subcommittee will come to order 
The gentleman from Oklahoma, Mr Synar 
Mr SYNAR Mr Chairman, I would ask unanimous consent that 

the subcommittee permit the meetmg to be covered in whole or in 
part, by television broadcast, radio broadcast, and/or still photogra­
phy pursuant to Rule 5 of the Committee Rules 

Mr KASTENMEIER Without objection, that request is agreed to 
This morning, the subcommittee has convened in order to exam­

ine an issue raised by the collision of technological change and 
copyright law The subject of the debate is contained in H R 2848, 
the Satellite Home Viewer Copyright Act of 1987 which, with the 
unanimous consent of the subcommittee, I would request be re­
printed in the hearing record 

I hear no objection, so that will be done 
[The information of the subcommittee follows ] 

(l) 



100TH CONGRESS 
1ST SESSION H. R. 2848 

To amend title 17, United States Code, relating to copynghts, to provide for the 
interim statutory licensing of the secondary transmission by satellite earners 
of superstations for pnvate viewing by earth station owners 

IN THE HOUSE OF REPRESENTATIVES 

JUNE 30, 1987 

Mr KASTENMEIEE (for himself, Mr SYNAB, Mr BOUCHEB, Mr MOOBHEAD, Mr 

HUGHES, and Mr GABCIA) introduced the following bill, which was referred 
to the Committee on the Judiciary 

A BILL 
To amend title 17, United States Code, relating to copynghts, 

to provide for the interim statutory licensing of the second­
ary transmission by satellite earners of superstations for 
pnvate viewing by earth station owners 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1 SHORT TITLE 

4 This Act may be cited as the "Satellite Home Viewer 

5 Copynght Act of 1987" 

6 SEC 2 AMENDMENTS TO TITLE 17, UNITED STATES CODE 

7 Title 17, Umted States Code, is amended as follows 

8 (1) Section 111 is amended— 



3 

2 

1 (A) m subsection (a)— 

2 (1) m clause (3) by striking "or" at the 

3 end, 

4 (u) by redesignating clause (4) as clause 

5 (5), and 

6 (m) by inserting the following after 

7 clause (3) 

8 "(4) the secondary transmission is made by a sat-

9 ellite carrier for pnvate viewing pursuant to a compul-

10 sory license under section 119, or", and 

11 (B) m subsection (d)(2)(A) by inserting before 

12 "Such statement" the following 

13 "In determining the total number of subscnbers 

14 and the gross amounts paid to the cable system 

15 for the basic service of providing secondary trans-

16 missions of primary broadcast transmitters, the 

17 system shall not include subscnbers and amounts 

18 collected from subscnbers receiving secondary 

19 transmissions for pnvate viewing pursuant to sec-

20 tion 119 " 

21 (2) Chapter 1 of title 17, United States Code, is 

22 amended by adding at the end the following new sec-

23 tion 

• HK 2848 IH 



4 

3 

1 "§ 119. Limitations on exclusive rights- Secondary trans-

2 missions of superstations for private viewing 

3 "(a) SBCONDABY TBANSMISSIONS BY SATELLITE CAB-

4 BIEBS — 

5 "(1) Subject to the provisions of clauses (2), (3), 

6 and (4) of this subsection, secondary transmissions of a 

7 primary transmission made by a superstation and em-

8 bodying a performance or display of a work shall be 

9 subject to statutory hcensmg if the secondary transmis-

10 sion is made by a satellite earner to the public for pn-

11 vate viewing, and the earner makes a direct charge for 

12 such retransmission service to each subsenber receiving 

13 the secondary transmission or to a distnbutor that has 

14 contracted with the earner for direct or indirect dehv-

15 ery of the secondary transmission to the public for pn-

16 vate viewing 

17 "(2) Notwithstanding the provisions of clause (1) 

18 of this subsection, the wrilful or repeated secondary 

19 transmission to the public by a satellite earner of a pn-

20 mary transmission made by a superstation and embody-

21 mg a performance or display of a work is actionable as 

22 an act of infringement under section 501, and is fully 

23 subject to the remedies provided by sections 502 

24 through 506 and 509, where the satellite earner has 

25 not deposited the statement of account and royalty fee 

26 required by subsection (b) 

•HR 2848 IB 



5 

4 

1 "(3) Notwithstanding the provisions of clause (1) 

2 of this subsection, the secondary transmission to the 

3 pubhc by a satellite carrier of a primary transmission 

4 made by a superstation and embodying a performance 

5 or display of a work is actionable as an act of lnfnnge-

6 ment under section 501, and is fully subject to the 

7 remedies provided by sections 502 through 506 and 

8 sections 509 and 510, if the content of the particular 

9 program m which the performance or display is em-

10 bodied, or any commercial advertising or station an­

i l nouncement transmitted by the primary transmitter 

12 during, or immediately before or after, the transmission 

13 of such program, is m any way willfully altered by the 

14 satellite earner through changes, deletions, or addi-

15 tions, or is combmed with programming from any other 

16 broadcast signal 

17 "(4) Notwithstanding the provisions of clause (1) 

18 of this subsection, the willful or repeated secondary 

19 transmission to the pubhc by a satellite earner of a pn-

20 mary transmission made by a superstation and embody-

21 ing a performance or display of a work is actionable as 

22 an act of infringement under section 501, and is fully 

23 subject to the remedies provided by sections 502 

24 through 506 and 509, if the satelhte earner discnmi-

25 nates against a distnbutor m a manner which violates 

• HB 2848 IH 
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1 the Commumcations Act of 1934 or rules issued by the 

2 Federal Commumcations Commission with respect to 

3 discrimination 

4 "(b) STATUTOBY LICENSE FOE SECONDAEY TBANS-

5 MISSIONS FOE PEIVATE VIEWING — 

6 "(1) A satellite earner whose secondary transmis-

7 sions are subject to statutory licensing under subsection 

8 (a) shall, on a semiannual basis, deposit with the Reg-

9 ister of Copyrights, m accordance with requirements 

10 that the Register shall, after consultation with the 

11 Copyright Royalty Tribunal, prescribe by regulation— 

12 "(A) a statement of account, covering the 

13 preceding 6-month penod, specifying the names 

14 and locations of all superstations whose signals 

15 were transmitted, at any tune during that penod, 

16 to subsenbers for pnvate viewing as desenbed in 

17 subsection (a)(1), the total number of subsenbers 

18 that received such transmissions, and such other 

19 data as the Register of Copynghts may, after con-

20 sultation with the Copynght Royalty Tnbunal, 

21 from tune to tune presenbe by regulation, and 

22 "(B) a royalty fee for that 6-month penod, 

23 computed by multiplying the number of subsenb-

24 ers receiving each secondary transmission during 

25 each calendar month by 12 cents 

• HR 2848 IH 
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1 "(2) The Kegister of Copyrights shall receive all 

2 fees deposited under this section and, after deducting 

3 the reasonable costs incurred by the Copyright Office 

4 under this section (other than the costs deducted under 

5 clause (4)), shall deposit the balance in the Treasury of 

6 the United States, in such manner as the Secretary of 

7 the Treasury directs All funds held by the Secretary 

8 of the Treasury shall be invested m interest-bearing 

9 United States securities for later distribution with m-

10 terest by the Copyright Royalty Tribunal as provided 

11 by this title 

12 "(3) The royalty fees deposited under clause (2) 

13 shall, m accordance with the procedures provided by 

14 clause (4), be distributed to those copyright owners 

15 whose works were mcluded in a secondary transmis-

16 sion for private viewing made by a satellite earner 

17 during the applicable 6-month accounting period and 

18 who file a claim with the Copyright Royalty Tribunal 

19 under clause (4) 

20 "(4) The royalty fees deposited under clause (2) 

21 shall be distributed m accordance with the following 

22 procedures 

23 "(A) During the month of July in each year, 

24 each person claiming to be entitled to compulsory 

25 hcense fees for secondary transmissions for private 

• HR 2848 IH 
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1 viewing shall file a claim with the Copyright Roy-

2 alty Tribunal, in accordance with requirements 

3 that the Tribunal shall prescribe by regulation 

4 Notwithstanding any provision of the antitrust 

5 laws, for purposes of this clause any claimants 

6 may agree among themselves as to the propor-

7 tionate division of compulsory licensing fees 

8 among them, may lump their claims together and 

9 file them jointly or as a single claim, or may des-

10 ignate a common agent to receive payment on 

11 their behalf 

12 "(B) After the first day of August of each 

13 year, the Copyright Royalty Tribunal shall deter-

14 mine whether there exists a controversy concern-

15 mg the distribution of royalty fees If the Tribunal 

16 determines that no such controversy exists, the 

17 Tribunal shall, after deductmg reasonable adminis-

18 trative costs under this clause, distribute such fees 

19 to the copyright owners entitled to receive them, 

20 or to then* designated agents If the Tribunal finds 

21 the existence of a controversy, the Tribunal shall, 

22 pursuant to chapter 8 of this title, conduct a pro-

23 ceeding to determine the distribution of royalty 

24 fees 

• HE 2848 IH 
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1 "(C) During the pendency of any proceeding 

2 under this subsection, the Copyright Royalty Tn-

3 bunal shall withhold from distribution an amount 

4 sufficient to satisfy all claims with respect to 

5 which a controversy exists, but shall have discre-

6 tion to proceed to distribute any amounts tliat are 

7 not m controversy 

8 "(c) DETERMINATION OF ROYALTY FEES — 

9 "(1) METHODS FOB DETEBMINTNG ROYALTY 

10 FEES —The rate of the royalty fee payable under sub-

11 section (b)(1)(B) shall be effective until December 31, 

12 1991, unless a royalty fee is established under clause 

13 (2) or (3) of this subsection After that date, the fee 

14 shall be determined either in accordance with the vol-

15 untary negotiation procedure specified m clause (2) of 

16 this subsection or m accordance with the compulsory 

17 arbitration procedure specified m clauses (3) and (4) of 

18 this subsection 

19 "(2) PEE SET BY VOLUNTARY NEGOTIATION — 

20 "(A) On or before July 1, 1990, the Copy-

21 right Royalty Tribunal shall cause notice to be 

22 pubhshed m the Federal Register of the initiation 

23 of voluntary negotiation proceedings for the pur-

24 pose of determining the royalty fee to be paid by 

• HE 2848 m 
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1 satelhte earners under subsection (b)(1)(B) of this 

2 section 

3 "(B) Satelhte earners, distnbutors, and copy-

4 nght owners entitled to royalty fees under this 

5 section shall negotiate m good faith in an effort to 

6 reach a voluntary agreement or voluntary agree-

7 ments for the payment of royalty fees Notwith-

8 standing any provision of the antitrust laws, any 

9 such satelhte earners, distnbutors, and copynght 

10 owners may at any tune negotiate and agree to 

11 the royalty fee, and may designate common 

12 agents to negotiate, agree to, or pay such fees If 

13 the parties fail to identify common agents, the 

14 Copynght Royalty Tnbunal shall do so, after re-

15 questing recommendations from the parties to the 

16 negotiation proceeding The parties to each nego-

17 tiation proceeding shall bear the entire cost 

18 thereof 

19 "(C) Voluntary agreements negotiated at any 

20 tune in accordance with this clause shall be bind-

21 ing upon all satelhte earners, distnbutors, and 

22 copynght owners that are parties thereto Copies 

23 of such agreements shall be filed with the Copy-

24 right Office within thirty days after execution m 
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1 accordance with regulations that the Eegister of 

2 Copyrights shall prescribe 

3 "(D) The obligation to pay the royalty fees 

4 established under a voluntary agreement which 

5 has been filed with the Copyright Office in ac-

6 cordance with this clause shall become effective 

7 on the date specified in the agreement, and shall 

8 remain m effect until December 31, 1995 

9 "(3) FEB SET BY COMPULSORY ARBITRATION — 

10 "(A) On or before December 31, 1990, the 

11 Copyright Royalty Tribunal shall cause notice to 

12 be published m the Federal Register of the uuti-

13 ation of arbitration proceedings for the purpose of 

14 determuung a reasonable royalty fee to be paid 

15 under subsection (b)(1)(B) of this section by satel-

16 lite earners who are not parties to a voluntary 

17 agreement filed with the Copyright Office m ac-

18 cordance with clause (2) of this subsection Such 

19 notice shall include the names and qualifications 

20 of potential arbitrators chosen by the Tribunal 

21 from a list of available arbitrators obtamed from 

22 the American Arbitration Association or such 

23 similar organization as the Tribunal shall select 

24 "(B) Not later than ten days after publication 

25 of the notice initiating an arbitration proceeding, 

• HB 2848 EH 
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1 and in accordance with procedures to he specified 

2 by the Copyright Royalty Tribunal, one arbitrator 

3 shall be selected from the pubhshed hst by copy-

4 right owners who claim to be entitled to royalty 

5 fees under subsection (b)(4) of this section and 

6 who are not party to a voluntary agreement filed 

7 with the Copyright Office in accordance with 

8 clause (2) of this subsection, and one arbitrator 

9 shall be selected from the published list by satel-

10 lite carriers and distributors who are not parties 

11 to such a voluntary agreement The two arbitra-

12 tors so selected shall, within ten days after their 

13 selection, choose a third arbitrator from the same 

14 hst, who shall serve as chairperson of the arbitra-

15 tors If either group fails to agree upon the selec-

16 tion of an arbitrator, or if the arbitrators selected 

17 by such groups fails to agree upon the selection of 

18 a chairperson, the Copyright Royalty Tribunal 

19 shall promptly select the arbitrator or chairperson, 

20 respectively The arbitrators selected under this 

21 paragraph shall constitute an Arbitration Panel 

22 "(C) The Arbitration Panel shall conduct an 

23 arbitration proceeding m accordance with such 

24 procedures as it may adopt The Panel shall act 

25 on the basis of a fully documented written record 

• H K 2848 III 
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Any copynght owner who claims to be entitled to 

royalty fees under subsection (b)(4) of this section, 

any satellite earner, and any distnbutor, who is 

not party to a voluntary agreement filed with the 

Copynght Office m accordance with clause (2) of 

this subsection, may submit relevant information 

and proposals to the Panel The parties to the 

proceeding shall bear the entire cost thereof in 

such manner and proportion as the Panel shall 

direct 

"(D) In determining royalty fees under this 

clause, the Arbitration Panel shall consider the 

approximate average cost to a cable system for 

the nght to secondarily transmit to the public a 

pnmary transmission made by a broadcast station, 

the fee established under any voluntary agreement 

filed with the Copynght Office in accordance with 

clause (2) of this subsection, and the last fee pro­

posed by the parties, before proceedings under 

this clause, for the secondary transmission of su-

perstations for pnvate viewing The fee shall also 

be calculated to achieve the following objectives 

"(i) To maximize the availability of cre­

ative works to the public 

m 



14 

13 

"(n) To afford the copyright owner a 

fair return for his or her creative work and 

the copyright user a fair income under exist­

ing economic conditions 

"(in) To reflect the relative roles of the 

copyright owner and the copyright user in 

the product made available to the public with 

respect to relative creative contribution, 

technological contribution, capital invest­

ment, cost, risk, and contnbution to the 

opening of new markets for creative expres­

sion and media for their commumcation 

"(IV) To minimize any disruptive impact 

on the structure of the industries mvolved 

and on generally prevailing industry prac­

tices 

"(E) Not later than sixty days after publica­

tion of the notice initiating an arbitration proceed­

ing, the Arbitration Panel shall report to the 

Copyright Royalty Tribunal its determination con­

cerning the royalty fee Such report shall be ac­

companied by the written record, and shall set 

forth the facts that the Board found relevant to its 

determination and the reasons why its determina-
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tion is consistent with the criteria set forth in 

paragraph (D) of this clause 

"(F) Within 60 days after receiving the 

report of the Arbitration Panel under paragraph 

(E) of this clause, the Copyright Koyalty Tribunal 

shall adopt or reject the determination of the 

Panel The Tribunal shall adopt the determination 

of the Panel unless the Tribunal finds that the de­

termination is clearly inconsistent with the criteria 

set forth m paragraph (D) of this clause If the 

Tribunal rejects the determination of the Panel, 

the Tribunal shall, before the end of that 60-day 

period, and after full examination of the record 

created m the arbitration proceeding, issue an 

order, consistent with the criteria set forth m 

paragraph (D) of this clause, settmg the royalty 

fee under this clause The Tribunal shall cause to 

be published m the Federal Register the determi­

nation of the Panel, and the decision of the Tribu­

nal with respect to the determination (including 

any order issued under the preceding sentence) 

The Tribunal shall also publicize such determina­

tion and decision in such other manner as the Tri­

bunal considers appropriate The Tribunal shall 

also make the report of the Arbitration Panel and 

m 
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1 the accompanying record available for public ui-

2 spection and copying 

3 "(G) The obligation to pay the royalty fee 

4 established under a determination of the Arbitra-

5 tion Panel which is confirmed by the Copyright 

6 Eoyalty Tribunal m accordance with this clause, 

7 or established by any order issued under para-

8 graph (F) of this clause, shall become effective on 

9 the date when the decision of the Tribunal is pub-

10 hshed m the Federal Register under paragraph 

11 (F) of this clause, and shall remam m effect until 

12 modified in accordance with clause (4) of this sub-

13 section, or until December 31, 1995 

14 "(H) The royalty fee adopted or ordered 

15 under paragraph (F) of this clause shall be binding 

16 on all satellite earners, distributors, and copyright 

17 owners, who are not party to a voluntary agree-

18 ment filed with the Copyright Office under clause 

19 (2) of this subsection 

20 "(4) JUDICIAL BEVTBW—Any decision of the 

21 Copyright Royalty Tribunal under clause (3) of this 

22 subsection with respect to a determination of the Arbi-

23 tration Panel may be appealed, by any aggneved party 

24 who would be bound by the determination, to the 

25 United States Court of Appeals for the Distnct of Co-
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1 lumbia Circuit, within thirty days after the publication 

2 of the decision m the Federal Register The pendency 

3 of an appeal under this clause shall not relieve satellite 

4 earners of the obligation under subsection (b)(1) of this 

5 section to deposit the statement of account and royalty 

6 fees specified in that subsection The court shall have 

7 jurisdiction to modify or vacate a decision of the Tnbu-

8 nal only if it finds, on the basis of the record before the 

9 Tnbunal and the statutory cntena set forth m clause 

10 (3)(D) of this subsection, that the Arbitration Panel or 

11 the Tnbunal acted in an arbitrary manner If the court 

12 modifies the decision of the Tnbunal, the court shall 

13 have junsdiction to enter its own determination with 

14 respect to royalty fees, to order the repayment of any 

15 excess fees deposited under subsection (b)(1)(B) of this 

16 section, and to order the payment of any underpaid 

17 fees, and the interest pertaining respectively thereto, m 

18 accordance with its final judgment The court may fur-

19 ther vacate the decision of the Tnbunal and remand 

20 the case for arbitration proceedings in accordance with 

21 clause (3) of this subsection 

22 "(d) DEFINITIONS —As used m this section— 

23 "(1) ANTITBUST LAWS—The term 'antitrust 

24 laws' has the meaning given that term m subsection (a) 

• HB 2848 HI 
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1 of the first section of the Clayton Act (15 TJ S C 

2 12(a)) 

3 "(2) DISTBIBUTOE —The term 'distributor' 

4 means an entity which contracts to distribute second-

5 ary transmissions from a satellite earner and, either as 

6 a smgle channel or m a package with other program-

7 ming, provides the secondary transmission either di-

8 rectly to individual subscribers for pnvate viewing or 

9 indirectly through other program distnbution entities 

10 "(3) INDEPENDENT STATION —The term 'inde-

11 pendent station' has the meaning given that term m 

12 section 111(f) of this title 

13 "(4) PBIMABY TBANSMISSION —The term 'pn-

14 mary transmission' has the meaning given that term m 

15 section 111(f) of this title 

16 "(5) PRIVATE VIEWING —The term 'pnvate 

17 viewing' means the viewing, for pnvate use m an uidi-

18 vidual's dwelling unit by means of equipment which is 

19 operated by such individual, of a secondary transmis-

20 sion delivered by a satellite earner of a primary trans-

21 mission of a television station licensed by the Federal 

22 Communications Commission 

23 "(6) SATELLITE CAEBIEB —The term 'satellite 

24 earner' means a common earner that is licensed by the 

25 Federal Communications Commission to estabhsh and 
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1 operate a channel of communications for point-to-multi-

2 pomt distribution of television station signals, and that 

3 owns or leases a transponder on a satellite in order to 

4 provide such point-to-multipoint distribution 

5 "(7) SECONDABY TEAN8MI88ION —The term 

6 'secondary transmission' has the meaning given that 

7 term in section 111(0 of this title 

8 "(8) SUBSCBIBEB —The term 'subscriber' means 

9 an individual who receives a secondary transmission 

10 service for private viewing by means of a secondary 

11 transmission from a satellite carrier and pays a fee for 

12 the service, directly or indirectly, to the satellite carn-

13 er or to a distributor 

14 "(9) SUPEBSTATION —The term 'superstation' 

15 means a television broadcast station licensed by the 

16 Federal Communications Commission that— 

17 "(A) was secondarily transmitted by a satel-

18 lite earner for nationwide distribution on June 1, 

19 1987, or 

20 "(B) is secondarily transmitted by a satellite 

21 carrier and is then secondarily transmitted by 

22 cable systems serving, m the aggregate, not less 

23 than 10 percent of all cable television subscribers, 

24 as reflected m the most current statements of ac-

25 count deposited by cable systems with the Kegis-
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1 ter of Copyrights m accordance with section 

2 111(d)(2)(A) of this title" 

3 (3) Section 801(b)(3) of title 17, United States 

4 Code, is amended by striking "and 116" and inserting 

5 ", 116, and 119(b)" 

6 (4) Section 804(d) of title 17, United States Code, 

7 is amended by striking "sections 111 or 116" and ui-

8 serting "section 111, 116, or 119" 

9 (5) The table of sections for chapter 1 of title 17, 

10 United States Code, is amended by adding at the end 

11 the following new item 

"119 Limitations on exclusive rights Secondary transmissions of superstations for 
private viewing " 

12 SEC 3 EFFECTIVE DATE 

13 This Act and the amendments made by this Act take 

14 effect on January 1, 1988, except that the authonty of the 

15 Copynght Royalty Tnbunal to set rates pursuant to the 

16 amendments made by this Act takes effect upon the date of 

17 the enactment of this Act 

18 SEC 4 TERMINATION 

19 This Act and the amendments made by this Act cease to 

20 be effective on December 31, 1995 

O 
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Mr KASTENMEIER What to do about earth stations and copyright 
is not exactly a new issue for the subcommittee We started our in­
quiry two years ago during the 99th Congress, held two days of 
hearings, and ultimately moved a bill through the full Judiciary 
Committee The bill before us today is virtually the same as H R 

, 5572, the measure approved last year by the full committee 
This morning we will receive testimony first about satellite dish 

. technology, including scrambling and descrambhng Then we will 
hear from the Motion Picture Association of America and the Na­
tional Cable Television Association And finally, we will receive 
statements from a panel of proponents, all of whom support the 
proposed legislation 

At a second day of hearings, which will occur in the near future, 
several important perspectives will be represented, including views 
from broadcasters, both networks and independent television, earth 
station owners and consumers, Rural Electric Cooperatives, the 
Copyright Office, and the Administration 

I would like briefly to identify the specific copyright problem 
that is pending before the subcommittee and then add a few gener­
al observations about the proposed legislative solution that bears 
my name and that of several others of the members of the subcom­
mittee, including Mr Synar, Mr Moorhead, and Mr Boucher 

It is highly doubtful whether common carriers may scramble and 
sell when they retransmit copyrighted signals to earth station 
owners Admittedly, this view presents carriers with a Hobson's 
Choice Either do not scramble, raising the potential ire of the 
cable television and program supplier interests Or scramble and 
do not sell to earth station owners, losing a potential market 

The Registrar of Copyrights argues persuasively that a combina­
tion of activities by carriers, scrambling of signals, licensing of de-
scrambling devices, and the subsequent sale of descrambled signals 
to earth station households, falls outside the copyright exemption 
granted by statute to passive carriers for the secondary transmis­
sion of copyrighted works 

Let me share some more general observations This bill is a com­
promise which balances the rights of copyright proprietors with the 
interests of consumers while paying careful heed so as to not con­
flict with provisions m copyright law pertaining to other distribu­
tion entities 

The subcommittee worked very hard the last Congress with rep­
resentatives of the earth station industry, motion picture industry, 
common carriers, superstations, in order to arrive at a solution 
The solution, as I stated in my floor remarks for the initial bill 
that I introduced, may not be perfect I look forward to working 
not only with individuals and organizations which appear this 
morning, but also with others who will participate in the second 
day of hearings 

I am optimistic about achieving a legislative success With the 
requisite degree of flexibility among interested parties, the subcom­
mittee can participate in an exciting legislative project, a project 
which will bring new technology within the mainstream of our 
system The net result will be more communications to more indi­
viduals m more regions, especially the people in areas that are gen­
erally unserved today 
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In today's society, technological changes come at such a blinding 
rate that we easily forget that the movie industry is only 70 years 
old The television industry is reaching its fourth decade In com­
parison, earth stations are mere infants 

Although the science fiction writer Arthur Clarke conceptualized 
a satellite telecommunication revolution almost 40 years ago, Early ' 
Bird, the first operational commercial communication satellite was 
launched a mere 20 years ago and much has occurred since that -
time 

In order to write laws dealing with the new technologies, Con­
gress should have an understanding of the technology I would like 
therefore to call forward the subcommittee's first witness, who will 
teach us a science course on satellite earth stations 

Before I introduce him, I will ask whether my colleagues, Mr 
Moorhead, and Mr Synar, may have opening statements 

Mr MOORHEAD I have a short opening statement, Mr Chairman 
Mr KASTENMEIER The gentleman from California, Mr Moor­

head 
Mr MOORHEAD Mr Chairman, I would like to commend you and 

the gentleman from Oklahoma, Mr Synar, for the effort in draft­
ing this legislation and scheduling this hearing The problem which 
we seek to correct by this legislation may be technical in nature, 
but could be a serious problem to industry and to the consumer, if 
not corrected 

Satellite resale carriers are considered passive, not by a decision 
of this committee in the 1976 act, but rather by a court decision 
interpreting the 1976 act When Congress enacted the Copyright 
Act of 1976, the FCC had not yet authorized the creation of satel­
lite resale carriers Congress neither approved, nor did it even con­
template, this kind of activity, granting the exemption to passive 
carriers like telephone companies 

I am looking forward to the testimony this morning There are 
questions that arise from the creation of a new compulsory license 
which H R 2848 creates and I realize that this bill is not without 
opposition Hopefully this morning the testimony will clarify some 
of the problems that we may face with this legislation 

Mr KASTENMEIER I'd like to recognize the gentleman from Okla­
homa, Mr Synar, a co-author of the bill 

Mr SYNAR Thank you, Bob, and first of all, let me thank you for 
your outstanding leadership in this area We have worked closely 
over the last year and a half on this legislation and I think that 
today's hearing will really lead us down the path, hopefully, for a 
markup early next year or maybe even later this year 

The purpose of this bill, as you clearly stated, is to ensure that 
satellite programming remains available to the four million homes 
that own satellite dishes The legal uncertainty that surrounds the 
current sale of superstation signals to backyard dish owners threat­
ens, I believe, to impede the development of this new industry 

One satellite carrier, SBN, currently is being sued for the trans­
mission of broadcast signals Unless Congress acts, the future of 
the TVRO industry hinges on the outcome of that lawsuit 

Very frankly that, to me, is not the role that is suited for the 
courts It is our responsibility, as Congress, to write the copyright 
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law, not the courts Where that law is ambiguous, we should act to 
clarify it 

This bill is simply an attempt to balance the interest of the dish 
owners, the satellite carriers and the copyright holders It is not an 
ideal bill from the perspective of any of these groups But that is 
the nature, very frankly, of copyright law 

I believe it fairly balances the interest of everyone involved It is 
not to suggest that improvements cannot be made We should at­
tempt to accommodate, as much as possible, constructive sugges­
tions that I expect will be made in today's hearing, and I hope to 
work with those groups to do that 

There are a number of issues that I would suggest that we con­
sider as we attempt to improve this bill Without discussing them 
m detail, they mclude the arbitration requirement, certain provi­
sions of the grandfather clause, retransmission of the network sig­
nals into white areas, and the copyright rate itself 

Our goal in discussing these provisions should be to expand the 
support for this legislation, and I want to stress that The provi­
sions and the discussions of those provisions should be used to 
expand the support of that legislation 

Mr Chairman, I appreciate your attention to the needs of the 
backyard dish owners and I look forward to the hearing today, as 
you do 

Mr KASTENMEIER I thank my colleague for his excellent state­
ment and acknowledge the presence also of a co-sponsor of the bill, 
the gentleman from Virginia, Mr Boucher 

Now our first witness today, as I indicated, will deal with the sci­
ence of satellite earth stations to some extent Dr Mark Medress is 
Vice President for New Business Opportunities, VideoCipher Divi­
sion, General Instrument Corporation Dr Medress will conduct a 
live demonstration on how satellite communications technology 
works, including the technologies of scrambling and descrambhng 

Dr Medress, we're delighted to have you here, and you may pro­
ceed as you wish You do have a statement which we have before 
us It is a brief statement so, as far as I'm concerned, you can 
either proceed from that or, if you wish, offer that and present 
your statement m any other fashion 

I note, for purposes of clarity in the record, there are two moni­
tors here and my understanding is that they have the same visual 
content One is facing our audience today and the other is facing 
the committee 

Dr Medress 

TESTIMONY OF MARK MEDRESS, VICE PRESIDENT FOR NEW 
BUSINESS OPPORTUNITIES, VIDEOCIPHER DIVISION, GENERAL 
INSTRUMENT CORPORATION 
Dr MEDRESS Thank you very much, Mr Chairman 
I am very happy to be here to represent General Instrument Cor­

poration As you noted, I have prepared a short written testimony, 
which we would like to have included in the proceedings of this 
committee, if possible and I would like to proceed to a live demon­
stration and an explanation of scrambling technology that plays a 
role m these proceedings 
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Mr KASTENMEIER Without objection, the materials and dia­
grams and the statement, also will be accepted and made part of 
the record You may continue 

Dr MEDRESS Thank you very much 
Before I begin the demonstration, I want to mention that Gener­

al Instruments Corporation does support this legislation We agree 
with the statements of the committee members, that it is impor­
tant for TVRO owners, home dish owners, to have access that is 
clearly provided for under the copyright legislation 

I would like to begin, if I could, with this chart, which provides 
some of the essential elements of the satellite communication 
system and the scrambling components that are in use today Of 
course, the major element is the satellite itself As you correctly 
stated, satellites are relatively new technology They were 
launched in the late sixties, initially for military communications 
and then, fairly quickly thereafter, for commercial communication 
situations 

These satellites that we are talking about today are what are 
called synchronous satellites They stay in a relatively fixed posi­
tion over the earth so that, to receive their signal, you can con­
struct a dish and point it at the satellite Since the satellite does 
not move, the dish does not have to move to track the satellite 
itself 

In the middle 1970's companies that provide programming to 
cable systems began to use satellites to distribute their signals to 
the cable systems and that was really a result of the cost effective­
ness of this technology 

Since the satellite system receives a transmission from the 
ground and repeats it, broadcasting it over the entire country, all 
of the cable operators located around the country are able to re­
ceive that signal and it eliminates the need to use microwave 
transmission or to move tapes back and forth 

Mr KASTENMEIER May I interrupt only to say that while the au­
dience is not able to see the chart, the audience does have access to 
the statement As I understand, there are copies that members in 
the audience have Dr Medress is proceeding from the last illustra­
tion in the statement, so you may be able to follow his presenta­
tion 

Dr MEDRESS Thank you very much 
In the mid-1970s, the cable programmers began to use satellite 

technology to distribute their programming to cable companies At 
that time, satellite dishes were quite expensive Of course, the 
cable companies could afford to install these dishes because they 
were supporting their business to the cable subscribers on their 
system 

In the late 1970s, the first home satellite dishes appeared I think 
the Neiman-Marcus catalog had the first one and it was quite a 
nice toy and quite expensive, also, at that time But in the early 
1980s, the situation began to change 

First of all, in the early 1980s almost all of the entertainment 
programmers were transmitting their signals to cable companies 
by satellite So satellite communications became the pervasive 
technology for communication with cable systems The other major 
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change was that the cost of home satellite dishes began to drop 
rapidly 

This combination of the satellite distribution of all major enter­
tainment programming and the lower cost of home satellite dishes 
resulted in a boom of satellite dish sales and installations As I 
think we know, today there are approximately two million satellite 
dishes installed at people's homes around the country, and that 
number continues to increase 

Another major event occurred in January of 1983, when Home 
Box Office, one of the major premium or movie programmers that 
distributes by satellite to cable operators, provided a contract to 
the VideoCipher Division that I represent to develop a satellite 
scrambling system for their signal distribution 

Several events rapidly followed that In November of 1984 Show­
time and The Movie Channel, another company with premium pro­
gram services, gave us a contract for the same system In the fall of 
1985 CNN, Headline News, ESPN the Sports Network, and a 
number of other basic and premium program providers came to Vi­
deoCipher for scrambling technology for distributing their satellite 
signals 

Let me describe quickly how the scrambling system works First 
of all, I want to point out two facts about scrambling The reason 
these programmers selected scrambling and VideoCipher II in par­
ticular, is that first of all, scrambling system allows authorized re­
ception by both cable operators and home TVRO owners I want to 
stress the second point because a great deal of time and effort went 
into the development of the scrambling system to provide proper 
reception and support by home dish owners 

That was the first point, the authorized reception 
The second point, which often is missed in this discussion, is that 

the scrambling system actually improves the signal that is received 
by home dish owners It improves the signal by providing clearer 
and more stable video It provides digital stereo audio, very much 
like compact discs, which incidentally became very popular during 
this same time frame 

And in addition, there are a number of features that home dish 
owners are able to access that enhance the value of the service, 
and we will demonstrate those this morning These include things 
like parental control, the ability to lock out programs on a program 
by program basis, the ability to receive text services, the title of 
the current program, the title of the next program, electronic mail 
messages and things of that sort 

Another feature that we designed in the system from the begin­
ning, primarily to meet the needs of the sports programers, like 
ESPN, is the ability of the system to black out regions in the coun­
try of home reception and cable reception to satisfy program distri­
bution requirements that they have in their contracts 

So there is a blackout capability that is part of the system as 
well 

Let us talk for a minute, before we start the demonstration, 
aboat the elements of the system There are business computers 
that sell programming to home dish owners These business com­
puters take orders over the telephone, they create billing records, 
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and they send messages to something called the DBS Authorization 
Center 

The function of this center is to process those messages and actu­
ally turn on individual descramblers for the programming that's 
been ordered There are approximately 12 of these business sys­
tems that are in use today, all of which connect to the DBS Au­
thorization Center which General Instrument operates in San 
Diego, California, at cost, for the satellite programming industry 

We were requested to do this by the industry, to perform this col­
lating function 

The center collects all of the requests for programming and cre­
ates a composite or combined stream of messages to control all of 
the home descramblers These messages are then distributed to all 
of the transmission locations of the programming services, where 
they are combined in the scrambled signal of each programmer 

This is a very important aspect of the system design and it is es­
pecially tailored for the home TVRO market because with all of 
the authorization messages contained on every scrambled channel, 
the home dish owner can watch any scrambled channel he or she 
desires and still receive messages that are needed for the proper 
operation of their descrambler 

At each transmission location, or uplink, the programmers have 
a scrambling system for each channel that they are sending by sat­
ellite and a computer to control that channel The signals go up to 
the satellite, of course They then come down where they are re­
ceived by both cable and TVRO satellite dishes 

At the cable system, the cable operator has one descrambler for 
each scrambled channel that's carried by the cable system Typical­
ly, a cable system will have 10 or 15 descramblers because that's 
the average number of scrambled channels the cable system re­
ceives and distributes 

The descrambler, when it is properly authorized for a particular 
channel, provides the clear video and audio which the cable opera­
tor can then distribute over their cable system in whatever manner 
they choose, in the clear or by rescrambhng with another cable 
scrambling system 

There are approximately 170,000 cable descramblers installed to 
receive approximately 44 scrambled channels to date 

The bottom half of this chart shows the satellite dish descram-
bhng equipment There are two basic kinds of home dish de-
scramblers There is what we call the stand alone descrambler, it 
has the model number 2100E, which is used by people who already 
have satellite receiving equipment as an add on, so that they can 
subscribe to and receive scrambled programming General Instru­
ment builds this stand alone descrambler 

Then there are a large number of satellite receivers that include 
the descrambhng circuitry We call these integrated receiver de-
scramblers You see an example of one here This happens to be a 
General Instrument integrated receiver descrambler This is identi­
cal to the unit that is sitting on the table against the wall, which is 
connected to a satellite dish outside of the building It is that unit 
that we will actually be using for the demonstration 

There are approximately 20 companies that have licenses with 
General Instrument to build competitive satellite receiver de-
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scramblers for the home market This is a very active area right 
now 

So there are about 170,000 commercial descramblers with cable 
companies, approximately 270,000 home descramblers have been 
purchased and authorized for service by home dish owners That 
number is growing at roughly the rate of 20,000 or 25,000 a month 

So that is a quick snap shot of the current status of the system 
One of the important aspects of the system design is that because 
all of the programmers who have either scrambled or announced 
intentions to scramble are using the VideoCipher II system, and be­
cause they are all coordmated through the DBS Authorization 
Center in California, the home dish owner only needs to buy a 
single descrambler or integrated receiver descrambler to receive 
any and all scrambled programs that that dish owner desires 

There has been a lot of confusion about that point in the past, 
also, but that is a very important point for the home dish industry 

What I would like to do next is to show you a demonstration of 
this system As I mentioned, we have a satellite receiver connected 
to a satellite dish outside We have that dish pointed at one of the 
popular satellites It is called Galaxy I and it carriers much of the 
programming that is on cable systems There are roughly 10 or 12 
satellites that have cable type programming on them We selected 
this one for the demonstration this morning 

I am going to turn on the receiver We already have the satellite 
receiver descrambler authorized for service to save time, this morn­
ing This is an example of a scrambled channel that we are not au­
thorized to receive We didn't sign up for this one 

Let me move ahead to another channel You probably all recog­
nize this This is C-SPAN and it is in the clear It illustrates that 
the scrambling system, when it tunes to a clear channel, automati­
cally passes through the clear channel so the homeowner does not 
need to do anything to receive either clear or scrambled program­
ming 

We go to the next channel, which is The Movie Channel West 
This is the west coast feed of The Movie Channel and movie serv­
ice You can see that when we changed channels, we got the title of 
the channel, the title of the movie, its rating and the time left in 
the movie These are some of the text features that the scrambling 
system offers to home TVRO owners that are not available with 
clear transmission 

Let us try another channel This is channel 15 and it is WOR, 
one of the superstations in consideration this morning WOR was 
one of the first channels to scramble Initially they scrambled only 
to cable systems Then, as they became more comfortable with the 
procedures for distributing to home TVRO owners, began to pro­
vide signals to home TVRO owners 

The next channel is channel 16 and this is another one of the 
scrambled channels This is also one we are not authorized for 

This is channel 17, which is a clear channel Channel 18 is super-
station TBS This is, of course, another one of the superstations 
that is of concern to the committee this morning 

What I would like to do is go ahead to channel 23, which is 
Home Box Office They are cunently showing the movie American 
Flyers It is rated PG-13 and it has about an hour and a half left 
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I have a button on my descrambling control that allows me to 
call up the title of the next program, Florida Straits It will start in 
an hour and 26 minutes So I have access to what I am watching 
and what the next program is that will be transmitted 

There are some other information that's available on the system 
There is a menu of some choices that I can call up And if I go to 
the first choice, screen number one, I have some very helpful infor­
mation when I'm installing my descrambler 

I have, first of all, the public identity or the address number of 
my descrambler, and I have to give this to the programmer or pro­
grammers that I'm buying programming from because that enables 
the computer system we describe to send the proper encrypted au­
thorization message over the satellite to this descrambler to turn it 
on So there is the unique identity 

There is also a measure of how good the signal is, that the de-
scrambling circuitry is actually seeing That helps a homeowner to 
ensure that his dish is working properly, that the electronics on his 
dish and the satellite receiver are giving the right kind of signal to 
the descrambling circuit 

The third line skows that the descrambler has been properly au­
thorized by the DBS Center When we first installed this yesterday, 
and I called this screen up, I was able to see that I had a good 
signal, but of course I got a message that says needs authorization 
because I hadn't called anyone to order programming After I did 
that, this message changed and now I know that everything is fine 

You can also see that the location is set in this descrambler We 
accomplished that by sending over the satellite the location of the 
descrambler in the United States so that if it tunes to a sporting 
event, for example, that has blackouts in effect, the descrambler 
will automatically compute whether it's inside a blackout region or 
not That is a very nice capability 

If we go back to the set up screen, I would like to go back to page 
number two, to point out a couple of other features Remember we 
said this is a digital stereo system, and if the programming is in 
stereo, of course, that uses both audio channels 

But if it is a monaural transmission, which many are, the pro­
grammer has the option to send, for example, enghsh on one chan­
nel and Spanish on a second channel And I, the TVRO owner, can 
tell my descrambler if I want to listen to the primary audio or the 
alternate audio So I have dual language capability in the system I 
will set that back to the primary mode 

There is also an electronic mail capability in the system, so that 
text messages can be delivered to individual descramblers that are 
of interest to that descrambler owner Right now, I have enabled 
the on screen character that reminds me that a message has come 
But I can turn that character off, to disable it, so if I want to video 
tape a movie I will not have my video tape interrupted by a charac­
ter that tells me a message has arrived, but of course I still get my 
messages 

There is one other feature that is quite interesting It is the 
rating ceiling If I go to page three, I can show you that I have set 
my descrambler to allow the viewing of programs that are G, PG, 
or PG-13 The current program is rated PG-13, so there is no prob­
lem 
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This is a feature that allows me, for example, to leave home at 
night and be confident that my children will not watch programs 
that I really would prefer they not Since I know the password, I 
can change that Let me just show you how this works 

I am going to turn up the volume just a little so you can hear it 
Now, in order to change the rating, I have to enter the correct 
password If I do not know the password, or guess it, it will not let 
me do anything If I do know the correct password, then it gives me 
access to changing the parental control 

I can increase that, for example, to R or X I can decrease it, and 
if I go below PG-13, this program will stop You notice how the 
audio stopped and I got a message saying the program was locked 
out 

Now, if I go off channel and then come back, I will automatically 
get a message that tells me what the program is, how it is rated, 
tells me it is locked out and it gives me specific instructions I am 
told to press the enter key I am then given a screen that asks me 
to enter my rating password 

If I know that correctly, I am then allowed to change the rating, 
and now the audio will turn back on and I can go back and watch 
the program 

The last point that I want to make is that the blackout capability 
that we built into the system, as I mentioned earlier, is designed to 
support sporting type events It allows a programmer to specify up 
to 32 circular regions in the country that descramblers would be 
blacked out in That is more than adequate for sporting events 

It was not really intended for controlling let us say white area 
access or some of the syndicated exclusivity issues that have come 
up in front of this committee 

I thank you very much for your attention I hope this has been 
useful and I would be happy to answer questions, if there are any 

[The statement of Dr Medress follows ] 
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Mister Chairman and members of the subcommittee, my name is Mark 

Medress and I am Vice President, New Business Development of the VideoCipher 

Division of General Instrument Corporation ("GIC") I want to thank you for 

this opportunity to appear before you to demonstrate the VideoCipher'*) II 

scrambling system 

I am here as a technical witness in order to provide the subcommittee 

with some background on satellite television scrambling, the VideoCipher") II 

system, and its technical capabilities I am not here as a policy witness — I 

intend to defer to the policy witnesses lined up for the next panel on ques­

tions of that sort We at General Instrument Corporation are proud of the VC 

II system and of the fact that it provides a mechanism by which programmers 

and ultimately copyright owners can be compensated 

The VideoCipher<*> II system has been chosen by over 40 programmers 

to secure their satellite feeds More than 44 services are now fully scrambled 

Programmers that are currently completing their scrambling rollouts include 

The Disney Channel, MTV, VH-1, Nickelodeon, Lifetime, and American Movie 

Classics As of the end of October, about 268,000 consumer descramblers have 
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been authorized at the DBS Authorization Center Twenty receiver manufac­

turers have been licensed by the company to produce integrated 

receiver/descramblers that incorporate the VideoCipher<" II descrambhng 

module, and we anticipate that others will soon be licensed The past year 

has been one of growth and success for this program 

The VC II system incorporates computers at the programmer's facilities, 

a central control computer that we call the DBS Authorization Center, and 

decoders at homes, cable TV head-ends and other locations 

When a consumer wants to subscribe to a programming Bervice, the con­

sumer calls the programmer, usually on an 800 telephone number The pro­

grammer takes down the relevant information, including the subscriber's ad­

dress and the serial number or "unit address" of the decoder The program­

mer enters that information into his computer, for billing purposes, and sends 

a data message to the DBS Authorization Center, with instructions to authorize 

the subscriber's decoder 

The DBS Authorization Center automatically enters the authorization in­

formation into a data stream known as the authorization channel This en-
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crypted channel contains the authorization information for every subscriber 

and all TVRO program services The DBS Authorization Center sends this au­

thorization channel to every programmer, and at each uplink it becomes part 

of the digital control information in the scrambled signal 

Each decoder listens to the authorization channel, waiting for its unit 

address When it hears its unit address, the decoder learns which programs 

it is authorized to descramble in the following month The authorization chan­

nel carries the authorization information numerous times during a month for 

each decoder, so that there is a high degree of likelihood that a decoder will 

receive the appropriate authorization information For a new subscriber, the 

authorization information is sent on the authorization channel within a few 

minutes of the subscriber's telephone call to the programmer 

The VideoCipher<B> II system has a number of technical capabilities that 

are built into it One such capability allows a programmer to "black out" 

customers in specified areas 

The blackout capability in VideoCipher<"> II was intended to accommodate 

sporting events If a college football game were being played in Baltimore, for 
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example, the programmer could black out dish owners in the area surrounding 

that city But the design assumption was that a program would need to be 

blacked out in at most only a few areas For that reason, the maximum num­

ber of areas where a program can be blacked out in the VideoCipheH" II sys ­

tem is 32 areas 

/ 
The programmer defines each area as a circle by specifying the center 

coordinates and the radius Our system will black out all subscribers that 

live in zip codes whose centers are within this circle 

I want to explain to you why we do not recommend that this black-out 

capability be used to implement syndicated exclusivity 

In satellite television, syndicated exclusivity would require that a sub­

scriber's descrambler be de-authorized when the superstation is showing 

syndicated programming that is carried by a local station 

It is the 32 city limitation that makes the VideoCipher"' II inappropriate 

for syndicated exclusivity If a syndicated program were being carried in 32 

cities or less, then a satellite programmer could use the VideoCipher<"> II 
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blackout capability to implement the blackout If the program were carried in 

more cities than 32, as seems to be the case with the most popular syndicated 

programs, the VideoCipheH" II system would not be appropriate 

According to recent advertising and published report, Paramount Pic­

tures' "Star Trek The Next Generation" is carried in 209 markets and six 

other Paramount programs are carried in 153 or more markets each Warner 

Bros ' "Growing Pains" is carried in 105 markets Disney's "Duck Tails," an 

animated children's series, is carried on 153 stations The "Sally Jessy 

Raphael" show is syndicated to about 100 stations "The Christian Science 

Monitor Reports" is carried on 95 stations Lorimar's "Mama's Family" is 

carried in 151 markets The game show "Win, Lose or Draw" is carried on 122 

stations 

VideoCipher<*> II blackout capabilities are currently based on the first 

three digits of zip codes Zip codes are irregular in shape, and do not con­

form to the circular TV coverage patterns that are relevant to syndicated ex­

clusivity Our system will black out all subscribers that live in zip codes 

whose centers are within a specified distance from some center coordinate In 

other words, it is the location of the center of the zip code rather than the 
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actual location of the subscriber within the zip code that determines whether 

the subscriber is blacked out In places where the zip code boundaries do 

not conform to TV coverage patterns, the programmer would have to black out 

all subscribers in the zip code or none, and could therefore black out too 

many or too few 

Even if the VideoCipher'"' II system had the technical capability to im­

plement syndicated exclusivity, there is an important distinction between 

syndicated exclusivity on satellite television and on cable TV On a cable TV 

system, the cable TV operator can employ switching to substitute another pro­

gram for the syndicated program that is blacked out There is no such sub­

stitution possible with satellite television The subscriber is simply left with a 

black screen, in spite of the fact that he faithfully pays his subscription fees 

each month. 

In summary, the VideoCipher'"' II has become the de facto standard for 

satellite television scrambling It does its intended job very well In particu­

lar, the blackout capability of the VideoCipher<"> II system works well for 

sporting events It was not designed for syndicated exclusivity, and I would 

not recommend it for that purpose 

That concludes my statement I appreciate the opportunity to appear 

before you today, and I would be happy to answer any questions you might 

have 
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Mr KASTENMEIER Thank you very much for that very impres­
sive presentation, Dr Medress 

Theoretically, looking at the future, could you ever, for example, 
command immediate colonzation of a black and white film? 

[Laughter ] 
Mr KASTENMEIER NO, that is potentially, five or ten years 

hence, I suppose that would be theoretically part of the technology 
Dr MEDRESS I do not think it would be part of the scrambling 

technology, but things are happening so quickly that it is hard to 
predict these things 

Mr KASTENMEIER One of the concerns that a lot of dish owners 
must have had and may still have is that coping with scrambling 
might mean that they would have to have a number of devices, of 
descramblers, not just a single one, depending on what sort of pro­
gramming they incrementally would want to access themselves to 

But you have shown us a unitary system that presumably is all 
that is necessary for any and all descrambling that potentially 
would be required for a person with an earth station and your 
system? 

Dr MEDRESS The equipment that I have shown you will de-
scramble all of the channels, all of the programming services that 
are scrambled with VideoCipher II technology The fortunate thing 
is that all of the entertainment programmers to date have chosen 
the VideoCipher II system to scramble their signals I am sure one 
reason that motivated that choice is that they are aware of the fact 
that if you look at the economics of the marketplace, a consumer 
wants to buy only one descrambling circuit in order to receive all 
the programming that he is interested 

So the answer is that since all the programming is scrambled 
with VideoCipher II, only one VideoCipher II descrambler, as you 
see here, is required 

The other advance in technology that improves things for the 
home TVRO owner is that only a few years ago a home TVRO 
owner needed four boxes like this One was a satellite receiver An­
other was a separate descrambler A third was the ability to con­
trol the antenna and point it in different directions 

So there were three or four devices like this Now, all of this ca­
pability has been integrated into one device that is as you see it 
and other manufacturers build similar equipment So it simplifies 
things and reduces the cost for the homeowner 

Mr KASTENMEIER Does the scrambling system itself, your 
system, VideoCipher II, would it tell a dish owner on call what pro­
gram costs might be? Does it provide any marketing information 
about other packages that might be available to the dish owner, in 
terms of cost per program or per year or per month, or so forth? 

Dr MEDRESS As a matter of fact, it does The system, as I men­
tioned, has the ability to deliver text information to descramblers 
One of these abilities allows a programmer to send a text message 
to all of the TVRO owners in a certain category 

For example, HBO can send a message to all satellite TVRO 
owners who have not subscribed to HBO When they turn to the 
HBO channel, they automatically receive a message on their screen 
that tells them what number to call if they want to order HBO and 
how to get additional information 
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The other programmers are doing very similar things and, in ad­
dition, the programmers can send an audio signal along with their 
scrambled signal, so that if the dish owner has no descrambler at 
all and tunes to a scrambled channel he receives an audio message 
in the clear giving him information about the service, how to buy 
it, and things of that sort 

As the programmers are moving toward more packaging, this in­
formation becomes more comprehensive because it gives more 
advice about how to get more programming 

Mr KASTENMEIER Could you very briefly give us an analysis, 
and it could be a very long answer, but in general as briefly as you 
can, the universe out there for TVRO with respect to what is un­
scrambled, what is scrambled and served by VideoCipher II and 
what is scrambled and served by other types of devices7 

Dr MEDRESS I will certainly try There are, depending on whose 
numbers you look at, between 120 and 200 channels distributed by 
satellite that home dish owners might be interested in watching 
Approximately 44 of them are scrambled today with VideoCipher II 
equipment and available to TVRO owners These are all of the 
major cable entertainment type channels 

As I said, all of the programmers that have announced intentions 
to scramble, who have not already done so, have selected the Vi­
deoCipher II system So a homeowner can, with confidence, buy 
equipment that includes VideoCipher II descrambhng and know 
that they will have access to all scrambled entertainment type pro­
gramming 

There are other satellite distributions that are used by the net­
works, for example, for their private communications to their 
broadcasting stations and for back hauling or sending information 
back for further processing before they retransmit it Some of these 
networks have made choices about scrambling and some of them 
have not yet 

CBS is using VideoCipher I which is an earlier version of Video-
Cipher II system, very similar but not compatible 

There are a couple of other scrambling systems that are in use in 
the market place One of them is used by private corporations, by 
and large, to transmit teleconferencing and private business com­
munications There are one or two others that are used in very 
small numbers 

So I think what I would have to say is that all of the major en­
tertainment type programmers that have scrambled are using Vi­
deoCipher There are, of course, a number of channels that are 
transmitted in the clear C-SPAN is one example, that we saw this 
morning I am sure that some channels will stay in the clear 
Others may decide to scramble because not only the economic ben­
efit, but also the technical benefits They actually deliver a better 
picture and better audio and all these text features to their receiv­
ers 

Mr KASTENMEIER I have a number of other questions, but we 
have a number of members here and I would rather yield to them 
and give them an opportunity Your presentation was so interest­
ing and provoking, in terms of questions, I suspect that I had 
better yield 

The gentleman from California 
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Mr MOORHEAD Thank you, Mr Chairman Tom Mooney has re­
minded me that Will Rogers once said that the world was made up 
of lock makers and lock pickers I guess this machine certainly is a 
lock maker 

Is this controlled from some central station or do they have to 
come in to a person's house in order to adjust it so that you can tell 
which channels they can legitimately get and which they cannot 
get? 

Dr MEDRESS It is all controlled from a central site A homeown­
er that wants to buy programming can call any of all of the busi­
ness systems that you see on the chart, connected to the DBS 
Center, to order programming Each business computer that he 
calls will send a computer message to San Diego where it gets auto­
matically processed, transmitted by telephone line to each of the 
program transmission uplinks, and then sent by satellite and re­
ceived by the homeowner 

And this all happens within a matter of a couple of minutes 
Mr MOORHEAD Who will be controlling this central station, 

then? 
Dr MEDRESS The central station, which we operate, is just a 

combiner It does not make any decisions It is the programmer's 
business systems that are selling subscriptions to the TVRO owners 
who actually do the control So if you called Showtime, for exam­
ple, and order Showtime, the Showtime computer will send a mes­
sage to San Diego to turn on your descrambler for Showtime That 
message will be automatically processed, sent over the satellite and 
very quickly your descrambler will turn on 

Mr MOORHEAD What are the chances of someone breaking the 
programming or the controls so that they can take off programs? 

Dr MEDRESS As you said, there are lock makers and lock pick­
ers There always are people who are trying to beat a system 
There was, in fact, a security problem with the VideoCipher II 
system that we became aware of approximately a year ago 

It had to do with how we had implemented some of the computer 
software in the descrambler, not with the overall design of the 
system That was a problem that we very quickly corrected in the 
spring and we used what we call electronic counter measures and 
used special commands that were sent by computers to turn off 
pirate descramblers and render them inoperable 

There continues to be a lot of discussion about this in the press, 
but I think the positive note is that consumers are buying de-
scramblers and having them authorized roughly at the rate of 
25,000 a month, for an average of approximately eight services 

Mr MOORHEAD What are they having to pay for your de-
scrambler? 

Dr MEDRESS There is another piece of good news there The cost 
of descrambhng has come down Or I should say the cost of de-
scrambling in a complete TVRO system has come down The stand 
alone descrambler, which you would buy if you already had satel­
lite equipment, we sell at a fixed price to our distributors, and it 
has a suggested retail price of $395 Of course, we do not control 
that We only suggest that 

But we also sell the descrambhng circuitry to 20 satellite receiv­
er manufacturers like the one you see here Today consumers have 
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a wide variety of satellite receiver descrambler packages that they 
can buy It is true that today you can buy a complete home satel­
lite system with a dish and the electronics to control the dish and a 
satellite receiver with a built in descrambler and a year of satellite 
programming for less money than you would have paid 18 months 
ago for just a satellite system with no descrambling and no pro­
gram fees 

Mr MOORHEAD What is a good round figure for that, for the 
year's service, if it is all wrapped up together7 

Dr MEDRESS I would say in the $1,500 to $2,000 price range You 
can pay less than that for a lower featured system and of course 
you can pay a little more than that for a fuller featured system 

But the market place is really providing consumers with a large 
number of options because this is a fully competitive system On 
the hardware side, it is competitive As I said, there are 20 compa­
nies that build this equipment, that compete with us 

And it is also very competitive on the programming side There 
is lots of evidence today that that is the case, because program 
prices have come down dramatically 

Mr MOORHEAD If they were involved in the last program that 
you suggested, would they just be leasing the equipment then or 
would they, in a course of a year, bought it and then the next year 
their services would be cheaper7 

Dr MEDRESS What I described was what is fairly common and 
that is to go to your satellite dealer and buy a complete package of 
equipment for $1,500 or so You will typically have included free 
programming for a year 

When that year is over, then you have to pay for programming, 
so you are not leasing the descrambler, you have bought it out 
right But the cost of programming is quite attractive now One of 
the program offers has a package of two movie services and 12 
basic type advertiser supported services that cost around, I think, 
$22 to $25 a month on a yearly basis, which is very competitive 
with cable costs or even less than some 

Mr MOORHEAD That includes virtually all of the systems that 
are available, HBO and MovieTime and the whole works for $25? 

Dr MEDRESS There are various packages that allow you to get 
all of the scrambled services that you are interested in 

Mr MOORHEAD There is one thing I wanted to particularly ask 
you about because I know one of the groups had included a sugges­
tion to expressly limit the license to retransmissions in the C-band 
radio frequency range Could you express the technicality of that 
and how it would work, if that was done7 

Dr MEDRESS Maybe what I could do is explain the difference be­
tween C-band and KU-band C-band is a frequency range that most 
of the satellites in operation today run over It is the kind of satel­
lite that most cable programming is distributed over 

There are new satellites that operate at higher frequencies, 
which is called the KU-band range Those satellites generally have 
not only higher frequencies but more power So the net effect is 
that a home dish owner does not have to buy such a large dish and 
also does not have problems with what is called terrestrial interfer­
ence, with interference from microwave telephone transmissions 
and things of that sort 
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There are several KU-band satellites in use today and they are 
just beginning to be used for program distribution There are com­
panies that are planning to launch additional KU-band satellites in 
the next several years and they have the potential to open up the 
home satellite market because people with less space for larger an­
tennas or people who want to spend less in the first place, because 
a smaller antenna costs less, might be interested in buying satellite 
receiving equipment 

Mr MOORHEAD Could you explain what the advantages and 
what the disadvantages would be of that limitation'? 

Dr MEDRESS The limitation of restricting it to C-band? 
Mr MOORHEAD Yes 
Dr MEDRESS I can certainly state what the technical issues are 

There are other people who are testifying who will have, I am sure, 
policy issues that they would like to address 

I might say that from an equipment supplier's point of view, of 
course, we would like to see the availability of scrambled services 
distributed as widely as possible because that helps our equipment 
sales That is a very honest statement 

I think it also probably helps the TVRO owners to have the 
greatest possible set of choices, but I really cannot think to the 
policy issues that some of the parties here can better address 

Mr KASTENMEIER The gentleman from Oklahoma, Mr Synar 
Mr SYNAR Thank you, Mr Chairman, and Doctor, welcome 

Good to see you again 
A couple of questions Just one question, really At our last hear­

ing there was a great deal of concern about the number of decoders 
that were available at the present time Is General Instrument pre­
pared to meet the demand or are they meeting that demand now 
and what have they done to try and improve the availability of de­
coders'? 

Dr MEDRESS That is a very good question There was, in fact, a 
shortage of consumer descramblers in the summer, this past 
summer Our corporation spent $5 million to expand our produc­
tion capacity to ensure that that shortage would be short-lived 

We are happy to report today that that shortage is over, from all 
indications that we have We can produce 100,000 descrambhng cir­
cuit cards a month We did produce those for a short time at those 
quantities to make sure that there was full availability of equip­
ment to all of our distributors and suppliers 

Now we have, in fact, reduced our production levels a little to 
match the market place demands So we now have capacity beyond 
what the market place is requiring and, as far as we know, there is 
no shortage of descrambhng equipment and we can increase our ca­
pacity without any additional capital expense at this time 

Mr SYNAR Thank you very much That is the only question I 
had 

I think it is important to point out to the members, some of 
which have just arrived, of what the role of DBS is You are a cre­
ation of the cable industry and there had been some concern about 
your testifying here as just another proponent for the cable indus­
try 



43 

Would it be a correct assessment to say that you are, in some as­
pects, and to use the word loosely, a utility which is serving the 
function of all the satellite signals that exist? 

Dr MEDRESS I think that is actually an accurate reflection As 
you probably know, the VideoCipher Division was originally part of 
the MaCom Corporation until General Instrument bought us ap­
proximately a year ago We developed the satellite scrambling 
system, under HBO's request to begin with, and then in conjunc­
tion with other satellite program distributors 

Our intention has always been to provide the highest quality 
equipment at the lowest possible price, to all of the potential users 
of this equipment I think a good example of the utility that we fill 
is the DBS Authorization Center that you saw when you came to 
San Diego 

Originally, one of the cable programmers was going to operate 
that system, but the cable industry apparently felt more comforta­
ble or I should say the cable programmers felt more comfortable 
with an interested but neutral third party operating that critical 
center And we agreed to do it 

We had no reason to lobby to do it but we were certainly happy 
to do it to promote the use of this technology As I said, we operate 
that center at cost and it truly is a utility 

Mr SYNAR Others could get into the business that you are in 
but really it does not serve much purpose because then what you 
would have is the requirement of someone sitting with a dish to 
have to go to 15 different places to get 15 different signals turned 
on, which would be like we have seen with the phone bills You 
have got 15 different bills coming in on 15 different phone calls 

So there is some consumer pluses to having a one stop shopping 
type of place, not only for the cable operators but the dish owner, 
et cetera I am under the understanding that you all are basically 
trying to serve the emerging technology, not necessarily the emerg­
ing central industry 

Dr MEDRESS That is absolutely true I might point out one other 
advantage to the home dish owner that we mentioned earlier Not 
only does the home dish owner not have to go to 15 places to buy 
programming, but he does not have to have 15 descramblers, which 
would have been the case if there had not emerged a common de 
facto standard for the scrambling technology 

Mr SYNAR Thank you, Doctor 
Mr KASTENMEIER Before I yield to the gentleman from Califor­

nia, Mr Lungren, why do the cable operators need 12 different de-
scramblers? Why do they not go to a system where there is a single 
shopping, one stop shopping center, such as DBS? 

Dr MEDRESS The basic difference between a cable system and a 
home dish is that the homeowner watches one channel at a time 
and switches from channel to channel But the cable operator has 
to receive and transmit many channels simultaneously, so that all 
of those channels are available over the cable system 

So if the cable system in my community carries HBO and Show­
time, the Disney Channel, CNN and ESPN and so on, then they 
need a descrambler for each of those services because a de-
scrambler can only process one signal at a time 
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Now, if I am a homeowner, I am only watching one signal at a 
time and so then it makes sense to have a descrambler that can 
switch from channel to channel But a cable operator has to have a 
descrambler for each channel, just like the cable operator has to 
have a satellite receiver for each channel He needs the electronic 
equipment to receive each channel from the satellite and retrans­
mit it over his cable system 

With the advent of scrambling, in addition to a satellite receiver, 
he needs a descrambler for each channel, as well 

Mr KASTENMEIER The gentleman from California 
Mr LUNGREN No questions, Mr Chairman 
Mr KASTENMEIER The gentleman from North Carolina 
Mr COBLE Mr Chairman, I have no questions 
Mr KASTENMEIER The gentleman from Virginia, Mr Boucher 
Mr BOUCHER I was interested in some of the figures that you 

provided in your initial presentation concerning the number of de-
scrambhng devices that have been sold I think you cited that 
number at 270,000? 

Dr MEDRESS Right 
Mr BOUCHER And you indicated that about 25,000 more are now 

being sold every month That is roughly accurate? 
Dr MEDRESS That is roughly accurate, correct 
Mr BOUCHER I am curious about the number of satellite dishes 

that are being sold today Do you have any information about that? 
How is that industry doing? Is it growing today? Is it growing by a 
figure of 25,000 per month or more? 

Dr MEDRESS If you do not mind, I would like to defer that to 
Mark Ellison from the Satellite Broadcasting and Communications 
Association because he has more accurate and current information 
than I do 

My impression is that when HBO began scrambling in January 
of 1986 there was a tremendous downturn in satellite systems sales 
because it was a big adjustment for home dish owners They had 
been used to getting free programming and, in fact, perhaps being 
sold their system on the promise of free programming 

The knowledge about the advent of scrambling was clear in the 
industry for quite a while before that But no one paid too much 
attention to it So there was a downturn in the industry But as the 
scrambling situation has clarified, as it became clear that all major 
programmers selected the same system and it is all controlled 
through one point, so a dish owner only needs one descrambler 

As 20 companies now compete with us to build consumer equip­
ment and the prices come down, as programming packages have 
come together, programming prices have come down, the dish in­
dustry has begun to recover and sales have begun improving 

I do not think they are at the level they were before scrambling, 
but at least they are moving in the right direction 

Mr BOUCHER And the path is upward, as far as you know? 
Dr MEDRESS AS far as I know 
Mr BOUCHER I only have one additional question In response to 

the Chairman's question, you indicated that the single unscram­
bling device can only unscramble one signal at the same time? 

Dr MEDRESS Yes 
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Mr BOUCHER I gather, therefore, that in a situation where a 
person has two television sets in a home and desires to watch two 
different signals at the same time, that he would have to have two 
unscrambling devices9 

Dr MEDRESS That is true, but it is true that in the same way 
that, if he was connected to a cable system, he would have to have 
two cable set top converters If he was listening to broadcast sig­
nals, he would have to have two television sets, each with their 
own tuners Of course, television sets have tuners 

Mr BOUCHER There are some technological advantages to 
having a backyard dish, to being on the cable system, so let us look 
to the future just a little What would be required, technologically, 
to equip your device to deliver two different signals to two different 
television sets in the same house simultaneously9 The cost today, I 
gather, is $395 That is your suggested retail 

If the person wanted to have that capability, he would have to 
buy a full second device at that price But cannot you somehow 
equip that device to perform that feat for something less9 

Dr MEDRESS As a matter of fact, the answer is yes, but for a dif­
ferent reason The $395 price to the consumer is for a separate de-
scrambler that is used in conjunction with an existing satellite re­
ceiver Here is the satellite receiver with a descrambler built into 
it That descrambler adds about $200 in cost to the satellite receiv­
er 

If you have a second set in your home and you want that set to 
be able to independently watch other channels, then of course you 
need another satellite receiver That goes without question So 
what you would do is buy a satellite receiver that had a de-
scrambler built into it 

Just like there is no way to build a satellite receiver that can re­
ceive two channels simultaneously without duplicating the circuit­
ry, and then you might as well have two satellite receivers, there is 
no way to build a descrambler that can receive two signals simulta­
neously It is completely analogous to the satellite receiver or the 
cable converter 

Now it would certainly be technically possible to build two sets of 
satellite receiving and descrambhng circuitry in one chassis, but I 
do not think it would be economical If it would, the marketplace 
will certainly provide 

Mr BOUCHER You today are, I assume, licensing to individuals 
who are constructing satellite dishes that have unscrambling de­
vices built into them, are you not9 

Dr MEDRESS That is correct 
Mr BOUCHER Are you discounting, in any way, your price when 

you sell or license your technology to those manufacturers9 

Dr MEDRESS We have, I think, quite a reasonable licensing fee 
which really covers our cost of testing their satellite receivers to 
make sure they work properly with the descrambhng equipment 
and giving them the technical information they need We sell the 
descrambhng circuit card to satellite receiver manufacturers for 
$150 That is our uniform price for the descrambhng circuit card 
Now that is not a descrambler 
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That descrambhng circuit card can be used either in a satellite 
receiver or in a stand alone descrambler chassis, which has a sug­
gested retail price of $395 That is a uniform price 

We have small variations in our pricing for volume, but we in­
vested a great deal of money in developing this system and we 
bought material and implemented production capacity for very 
high volume, essentially with no orders Therefore, we were able to 
do forward pricing so that we have fairly uniform pricing and even 
the early purchasers of this equipment achieve the lower prices 
that would normally come when volume had increased a great 
deal 

Mr BOUCHER Thank you very much 
Mr KASTENMEIER The gentleman from Virginia, Mr Slaughter 
Mr SLAUGHTER No questions, Mr Chairman 
Mr KASTENMEIER I just have one or two questions 
What do you see on the horizon, in terms of new technological 

innovations affecting this technology, which have not yet been 
achieved or marketed but which are being researched and possibly 
developed somewhere down the line? 

Dr MEDRESS Let me answer that in two parts We have continu­
ing development activity to improve our system and we will be 
gradually adding features to this system in a fully compatible and 
evolutionary way to handle larger subscriber populations and pro­
vide additional services 

But there are other technical developments that are ongoing in 
parallel with this scrambling technology we have discussed One of 
them, of course, is high definition television or HDTV There is a 
lot of interest, these days, in HDTV and what I would like to 
simply say here is that it is our full intention to provide the kind 
of VideoCipher access, control and additional feature technology to 
HDTV systems to the greatest of our ability 

So we are very actively involved in looking at HDTV as a tech­
nology, talking with the various companies that are developing 
HDTV technology approaches, and trying to ensure that the scram­
bling capability is compatible with the HDTV ideas that are evolv­
ing 

Mr KASTENMEIER At the moment, you make no judgments about 
obviously the areas served, although you indicate that it is possible, 
through the DBS Authorization Center, to code certain areas for 
blackout But if a person had a dish that was well within a cable 
market and well within the closest contours for purposes of off-the-
air television reception, there is no one at the moment who, in the 
process, would black them out There are no syndicated exclusivity 
rules that you have to otherwise observe, excepting you were talk­
ing about certain regional blackouts7 

Dr MEDRESS The blackout capability that is available to the pro­
grammers, and it is not us it is the programmers who operate their 
own channel That blackout capability allows them to pick certain 
circular areas in the country to eliminate reception in 

A typical company that would do this is ESPN, the Sports Net­
work They might have a requirement in their contract, for exam­
ple, for the baseball game that is coming out of Los Angeles to 
black out a 50 mile region centered around the stadium in Los An­
geles 
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They do that simply by going to the computer that runs their 
scrambler at the transmission site and typing m information that 
defines the center of that circle and its radius Then the system 
automatically provides that information over the satellite to all the 
dish owners and their descramblers determine whether they are in 
the circle or not 

The programmer can specify up to 32 of those regions for any 
one program The next program can have a different set of 32 re­
gions 

But as I said, that was really designed for a sporting event type 
blackout, not syndicated exclusivity 

Mr KASTENMEIER However, it is theoretically possible for pro­
grammers respondmg to certain rules, if these were FCC rules or 
whatever, to black out certain programs or areas to implement it 
through your system? 

Dr MEDRESS It is possible 
Mr KASTENMEIER On a geographic basis or other basis9 

Dr MEDRESS Within the restrictions of the system There are a 
maximum of 32 blackout regions per program One of the, I sup­
pose, potential problems in blacking out for syndicated exclusivity 
is that many of the popularly syndicated programs are carried by 
several hundred stations Since the system can only blackout 32 re­
gions, that is a limit that would have to be worked within But 
within that limit, it performs that job very well 

Mr KASTENMEIER YOU mentioned sportscasts For certain 
events, I suppose it would be theoretically possible in the future to 
subscribe to or have the capability of permitting people to sub­
scribe through your system, through certain programmers, if they 
develop in that way, the sale of events or shows individually Even 
to call m a distant sports event from another city, as long as they 
are up somewhere on satellite 

It theoretically would be possible to subscribe to certain events 
on an event by event basis7 

Dr MEDRESS It is not only theoretically possible it is actually im­
plemented in the system It is something I did not have time to de­
scribe today, but there is a capability in the system that supports 
what is called impulse pay per view 

It allows another option for purchasing programs In addition to 
calling and ordering programs for a year or a month or whatever 
time duration you are interested m, programmers will, starting 
next sprmg, be able to offer programs on a program by program 
basis The scrambling system allows the home TVRO owner to 
simply tune to a channel that has a movie or sporting event of in­
terest and be given information on the screen, just like you saw 
today, telling him how to buy the program 

He simply presses a button on his remote control, enters a pass­
word, and the descrambler locally allows him to purchase the pro­
gram and stores mformation about what he has purchased Then it 
is reported back, later, through the telephone system for billing 
purposes So that is a very, I think, excitmg possibility I should 
have mentioned that on the what is on the horizon question that 
you asked 

Mr KASTENMEIER Thank you very much, Dr Medress, for a fas­
cinating presentation of the state of the art of descrambling and 
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how the system can work broadly speaking for the purpose of 
TVRO owners Thank you, sir 

Dr MEDRESS Thank you 
Mr KASTENMEIER I would now like to call forward our first sub­

stantive or policy oriented witnesses, Mr Timothy A Boggs and 
Mr James P Mooney 

Tim Boggs is Vice President of Warner Communications, a posi­
tion he has held since earlier this year He will be appearing this 
morning as a representative of the Motion Picture Association of 
America He is certainly well known to me He graduated from the 
University of Wisconsin-Madison and worked as an intern in my 
office He also worked as a counsel to my subcommittee for several 
years, before being lured to greener pastures 

Jim Mooney is President of the National Cable Television Asso­
ciation, a position he assumed some three and a half years ago, in 
April 1984 He previously served the U S House of Representatives 
as counsel to then Majority Whip John Brademas 

It is rare indeed to see both the NCTA and MPAA sitting amica­
bly at the same table, which they have done actually on other occa­
sions, as well 

I take it you have no other announcements to make, with respect 
to cable compulsory licenses, flat fees, or sunsets or anything else 
this morning? If you did we would certainly welcome the state­
ment 

Actually, assuming that is not the case, I would like to call on 
first Mr Boggs Mr Boggs 

TESTIMONY OF TIMOTHY A BOGGS, VICE PRESIDENT OF PUBLIC 
AFFAIRS, WARNER COMMUNICATIONS INC, REPRESENTING 
THE MOTION PICTURE ASSOCIATION OF AMERICA, AND JAMES 
P MOONEY, PRESIDENT, NATIONAL CABLE TELEVISION ASSO­
CIATION 
Mr BOGGS Thank you, Mr Chairman 
It is a personal pleasure to be here on this side of the table, 

having been with you on the other side of the table so many times 
I have a new respect for those who appear before you, and the 
work that has to go into the preparation of testimony 

Mr Chairman, MPAA has supported in principle legislation that 
you and several colleagues have introduced to address the issue of 
whether and how individual owners of home satellite dishes should 
receive access to certain television broadcast signals that are inter­
cepted off the air by so-called passive common carriers and distrib­
uted by satellite with the original intent that they be retransmit­
ted by cable television system operators 

We continue to favor the underlying concept of your bill, H R 
2848 and we can support timely passage of the bill with certain 
modifications, which I will outline 

As the subcommittee knows, companies that produce copyrighted 
motion pictures and television programming desired by the Ameri­
can public want nothing more than to satisfy that demand The 
more households we can reach with our product, the better return 
on our significant investment and the better able we are to invest 
in the production of new copyrighted works 
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With the coming of broadcast television works that were once 
available only in motion picture theaters could reach tens of mil­
lions of new viewers In time, broadcasting itself became a major 
market for the production of new first run copyrighted works 

With the maturation of the cable television industry, a broader 
range of viewing options became available to over half of all U S 
television households Cable itself has become an important market 
for our motion pictures and shows signs of becoming a significant 
market for new first run programming 

Mr Chairman, as you mentioned, it is nice that NCTA and 
MPAA are at the table together I think that perhaps there is a 
misconception in the trade press and elsewhere that NCTA or the 
cable industry is the enemy of the motion picture industry That 
certainly is not true and we look forward to working with them on 
this and many other issues in the future 

Now, other new and exciting technology promises to bring even 
greater programming diversity to American consumers We want 
all of these technologies to survive and thrive We want to see 
healthy television networks, healthy independent television sta­
tions and healthy cable systems If possible, we want to see a 
healthy and competitive home earth station market 

As program producers, we understand how well the spur of com­
petition urges us to constantly improve our products Similarly, 
competition among program delivery services makes each of them 
more responsive to what the consumers want 

No one likes the compulsory license I do not think there is a 
person in the room, on either side of the table, who prefers compul­
sory licenses In the best of all possible worlds, each and every new 
media competitor would arrive on the scene with the economic 
strength to fend for itself in the marketplace 

Unfortunately, because of the peculiar dynamics of media mar­
kets, this is not always the case On occasion, these new competi­
tors may require a brief period of nurture before they are able to 
stand on their own and compete for their share of the market 
Cable television was a perfect example and Congress created a com­
pulsory license for cable in 1976 

The compulsory license permits any cable system to retransmit 
copyrighted programming contained in television broadcast signals 
without negotiating for the performance rights MPAA has been 
troubled by the cable compulsory copyright license, both in princi­
ple and in practice for some time 

Fundamentally, compulsory licensing is unfair to copyright 
owners It removes their control over the marketplace distribution 
of their work, denies them the opportunity to secure the full value 
of their product, and it represents unwarranted Government inter­
ference 

There is no question that cable systems today have access to an 
abundance of programming barely dreamed of a decade ago Cable 
is today a big, strapping marketplace competitor whose total reve­
nues this year will approach those of the entire television broad­
cast industry Whatever public purpose the cable compulsory li­
cense might once have served is now past But the statutory impo­
sition on the rights of copyright owners persists 
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Although this is not a hearing on the cable compulsory license, 
this bill is an extension of that license, so I think I might mention 
a couple of the problems that we see with the cable compulsory li­
cense 

The compulsory license has led to a number of unanticipated 
consequences A system intended only to expand the availability of 
broadcast television service to unserved households or under served 
households gave rise to a whole industry built on delivering distant 
signals to every local television market in the country 

In addition, certain broadcasters, such as WTBS and WGN frank­
ly, decided to take advantage of the cable compulsory license to 
create what were, in effect, basic cable networks without the incon­
venience and costs of having to negotiate the rights and pay the 
full value of the works they broadcast 

Other mischief has occurred that is of particular interest to this 
subcommittee since you are the subcommittee on courts I would 
ask the members to take note of the footnote on pages six and 
seven of my testimony 

The cable compulsory license has turned out to be a litigious 
nightmare Rather than meeting the cable operators at the bar­
gaining table to discuss the value of our works, we must constantly 
meet them in administrative and judicial fora to debate the fine 
points of statutory language on which our compensation is based 

I know that Jim Mooney would agree that the costs to the Gov­
ernment and to the parties involved have been really quite sub­
stantial We would all have wished we could have avoided those 
costs 

In view of all of these shortcomings to compulsory licensing, it is 
difficult for MPAA to come forward to support what amounts to an 
extension of such licensing for the TVRO marketplace Neverthe­
less, we do 

We are motivated by what we perceive to be the exigent circum­
stances of TVRO's emergence in the media marketplace, the need 
to encourage TVRO as a new entrant and by this subcommittee's 
evident desire to ensure that copyright owner's rights will be fairly 
treated 

The TVRO business is a nascent business They are providing 
multi-channel video services to many who would not otherwise not 
have access and they are the harbinger of the exciting new direct 
broadcast satellite services 

We share with this Congress and the American public the desire 
that the TVRO market should grow and take its rightful place in 
the marketplace But a young TVRO industry cannot be expected 
to compete fully with other multi-channel media, so long as the 
other media have an unfair regulatory advantage 

I think we can say fairly that the cable compulsory license con­
stitutes such an advantage Therefore, and for the other reasons 
that I stated, we favor what is in effect a modest extension of the 
existing compulsory license, but we strongly believe this extension 
must be strictly limited in scope, purpose, established for a limited 
time, and directed to returning some semblance of marketplace ne­
gotiations to the business of transferring signal retransmission 
rights 
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A number of important ideas, including a sunset of the license, 
which MPAA advocated in the last session of Congress have been 
incorporated in the bill and I would be pleased to discuss those ele­
ments during a question and answer period 

I would like to recommend to the subcommittee five refinements 
to the bill which are outlined in my testimony As we have in the 
past, we would be pleased to work with the subcommittee starting 
today and moving through the markup session on each of these 
items 

First, we think it must be crystal clear that the bill is intended 
to cover only the delivery of superstation signals to individual 
TVRO owners for their private home use 

Second, common carriers should be liable under this bill if they 
make a direct or indirect charge for superstation services 

Third, we see no appropriate role for the so-called distributors of 
satellite services in the negotiation of rates for retransmission 
rights 

Fourth, copyright owners must have a means of ensuring the ac­
curacy of common carriers' subscriber counts 

And fifth, the statutory license created by this bill must be ex­
pressly limited to the retransmission in the C-band radio frequency 
just described to you by your previous witness 

Mr Chairman, I am pleased to be here on behalf of MPAA 
While I may not be as eloquent as your normal spokesman for the 
Motion Picture Association, I will try to be as helpful as we move 
forward 

The subcommittee has gone a good distance toward balancing the 
rights of copyright owners and users in H R 2848 This bill is a 
practical and essentially fair response to the problem We look for­
ward to working closely with the subcommittee to address the re­
maining questions regarding the bill 

[The statement of Mr Boggs follows ] 
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MOTION PICTURE ASSOCIATION 
O F AMERICA, INC 
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November 19, 1987 

H.R. 2848, The Satellite Home Viewing Act of 1987 

The Motion Picture Association of America, Inc (MPAA) is 
committed to the growth of a healthy TVRO industry, one that will 
help preserve and promote competition in the media marketplace 

For this reason, MPAA supports, in principle, R R 2848, 
"The Satellite Home Viewing Act of 1987 " MPAA believes that 
legislation along these lines will help the nascent TVRO industry 
to grow and to take its rightful place in the video market 

H.R. 2848 incorporates a number of important ideas which 
MPAA has consistently advocated. For example, the bill is tran­
sitional in nature, and sunsets after a fixed period of time, it 
moves toward replacement of government regulation with market­
place negotiations, and it is designed to place reasonable limits 
on the number of satellite-retransmitted broadcast signals that 
qualify for the statutory license It is essential that these 
protections be maintained in any final legislation. 

We urge the Subcommittee to make several additional refine­
ments in the bill to (1) clarify that the statutory license 
covers only delivery of superstation signals to individuals for 
their private use, (2) impose liability for royalties on common 
carriers if they make a direct or indirect charge for 
superstation services to TVRO owners, (3) limit future rate 
negotiations to parties with a direct interest common carriers 
and copyright owners; (4) ensure that copyright owners have a 
way of checking the accuracy of common carriers' subscriber 
counts (on which royalty obligations are based), and (5) 
expressly limit the license to retransmissions in the "C-band" 
radio frequency range 

MPAA believes that, with these modifications, H R. 2848 will 
both ensure TVRO owners access to so-called "scrambled super-
stations" and provide necessary protections for copyright owners 

MPAA's support for H.R. 2848 should not detract from either 
MPAA's long-standing opposition to cable's compulsory license or 
MPAA's belief that all parties concerned —consumers, copyright 
owners and program deliverers— are ultimately best served by the 
give-and-take of the free marketplace In our view, the exigent 
circumstances facing the TVRO industry warrant the enactment of a 
narrow, transitional statutory license designed to help get this 
industry off the ground. 
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Mr. Chairman, and Members of the Subcommittee 

My name is Timothy Boggs, and I am Vice President, Public 

Affairs of Warner Communications Inc (WCI) WCI is the parent 

company of Warner Bros Inc , a producer and distributor of mo­

tion pictures and television programs, on whose behalf I appear 

today 

I am also here representing the Motion Picture Association 

of America, Inc (MPAA), whose members, in addition to Warner 

Bros Inc , include 

Columbia Pictures Industries, Inc. 

Walt Disney Productions 

De Laurentus Entertainment Group, Inc 

MGM/UA Communications Co 

Orion Pictures Corporation 

Paramount Pictures Corporation 

Twentieth Century Fox Film Corporation 

Universal City Studios, Inc 

Mr Chairman, MPAA has supported, in principle, legislation 

that you and several colleagues have introduced in this Congress 

and the preceding Congress-i/ to address the issue of whether and 

how individual owners of home satellite earth stations [commonly 

known as "TVROs" or "home satellite dishes" (HSDs)] should re­

ceive access to certain television broadcast stations that are 

intercepted off-the-air by so-called "passive common carriers" 

i/ I refer the Subcommittee to the testimony of Jack Valenti 
on H R 5126 before this Subcommittee on August 7, 1986 
(99th Congress, 2nd Session). 
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and distributed by satellite, with the intent that they be re­

transmitted by cable television system operators 

He continue to favor the underlying concepts of your bill, 

H Ft. 2848, and we can support timely passage of the bill with 

certain modifications, which I will outline 

HPAA Supports a Healthy and Robustly Competitive Media 

Marketplace 

Our reason for supporting this legislation is quite sim­

ple: we believe in the need to preserve and promote competition 

in the electronic media marketplace 

The companies that produce the copyrighted motion pictures 

and television programming desired by the American public want 

nothing more than to satisfy that demand The more households we 

can reach with our product, the better the return on our signifi­

cant investment, and the better able we are to invest in the pro­

duction of new copyrighted works. 

It is in our interest, and in the interest of the consuming 

public, that improvements and innovations in the delivery of 

copyrighted audiovisual works be made as widely available as 

possible 

With the coming of broadcast television, works that were 

once available only in motion picture theatres could reach tens 

of millions of new viewers in the comfort of their own homes. In 

time, broadcasting became a major market for the production of 
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new first-run copyrighted works 

With the maturation of the cable television industry, a 

broader range of viewing options became available to over half of 

all U S television households Cable itself has become an im­

portant market for our motion pictures, and shows signs of be­

coming a significant market for new first-run programming —' 

Now other new and exciting technologies promise to bring 

even greater programming diversity to American consumers Most 

notable among these is the delivery direct-to-home of scores of 

channels of video programming by satellite 

Mr Chairman, the motion picture industry has been and 

remains strongly in favor of the development and enhancement of 

consumer video technologies. We want all of these technologies 

to survive and thrive. We want to see healthy television 

networks, healthy independent TV stations, and healthy cable 

systems We want to see a healthy and competitive home earth 

station market We support Federal policies that preserve 

competition and promote new entry 

As program producers, we understand well how the spur of 

competition urges us to constantly improve our products. Simi­

larly, competition among program delivery services makes each of 

them more responsive to what consumers want More competition 

among the media will increase demand for new creative program-

The president of American Movie Classics and Bravo Cable 
Network, two leading cable programming services, has esti­
mated that the cable industry would spend $1 7 billion to 
acquire programming in 1987 Communications Daily, October 
6, 1987, at 5 
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ming. By this market-driven process, the diverse viewing needs 

of our pluralistic society can be most efficiently met 

The Role of Compulsory Licensing 

In the best of all possible worlds, each and every new media 

competitor would arrive on the scene with the economic strength 

to fend for itself in the marketplace. Unfortunately, because of 

the peculiar dynamics of media markets, this is not always the 

case. On occasion, these new competitors may require a brief 

period of nurture before they are able to stand on their own and 

compete for their share of the market. 

Cable television is a perfect example. Cable's growth, 

particularly in urban markets, was stunted for many years by 

overregulation and by a lack of access to suitably attractive 

programming. Perceiving that the potential for cable to emerge 

as a significant medium depended in part on cable's access to 

broadcast television programming — virtually the only readily-

available source of "packaged" programming that cable could then 

offer — Congress created a compulsory copyright license for 

cable in 1976. 

This compulsory license permits any cable system to retrans­

mit ("perform") the copyrighted programming contained in tele­

vision broadcast signals without negotiating for the performance 

rights, and subject only to the requirement that the cable system 

report to the Register of Copyrights which signals it is re-

89-491 0 - 8 9 - 3 
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transmitting and remit to the Register royalty fees in an amount 

fixed by statute (but subject to adjustment by the Copyright 

Royalty Tribunal). 

HPAA has been troubled by the cable compulsory copyright 

license both in principle and in practice. Fundamentally, 

"compulsory" licensing is unfair to copyright owners. It removes 

their control over the marketplace distribution of their work 

It denies them the opportunity to secure the full value of their 

product It represents unwarranted government interference with 

the give-and-take of marketplace economics. 

The operations of the cable compulsory license demonstrate 

the particular, and often bizarre, inequities of this mode of 

licensing 

The cable compulsory license, intended to address a 

perceived problem of "foreclosure" of cable from the programming 

marketplace in 1976, has long since outlived any usefulness. 

There is no question that cable systems today have access to an 

abundance of programming barely dreamed of a decade ago. Cable 

is today a big, strapping marketplace competitor, whose total 

revenues this year will approach those of the entire television 

broadcasting industry. Whatever public purpose the cable compul­

sory license might once have served has faded into history, but 

the statutory imposition on the rights of copyright owners per­

sists. 

Government intervention through the compulsory licensing in 

1976 soon led to unanticipated consequences. Soon, a system 

intended only to expand the availability of broadcast television 
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service to unserved households gave rise to a whole industry 

built on delivering distant signals into every local television 

market in the country. The compulsory license permitted cable 

operators to invade the rights that local broadcasters had ac­

quired in that programming With the elimination of reasonable 

limits on the number of distant signals that a cable operator may 

retransmit, distant signal carriage proliferated, and copyright 

owners witnessed an entirely unforeseen appropriation of their 

works on a grand scale 

Meanwhile, certain broadcasters (such as WTBS and WGN) de­

cided to take advantage of the compulsory license to create what 

were in effect "basic cable networks" without the inconvenience 

and cost of having to negotiate for rights and pay the full value 

of the works they broadcast. The compulsory license thus has had 

the deleterious effect of standing in the way of the transition 

of WTBS and others from free riders to full-copyright networks 

When the method of compensation for the "compulsory" use of 

one's copyrighted works is utterly divorced from the marketplace, 

all sorts of mischief can occur Rather than meeting cable oper­

ators at the bargaining table to discuss the value of our works, 

we must constantly meet them in administrative and judicial fora 

to debate the fine points of statutory language on which our 

compensation is based.-' 

—' The inefficiency of the cable compulsory license is starkly 
evidenced by the costs the system has imposed on copyright 
owners, cable operators, government agencies and the feder­
al courts. The Copyright Royalty Tribunal has made seven 
distribution and three rate decisions made since 1978, 
eight of these ten proceedings have been subject to appel-

[Footnote cont'd] 
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In view of all these shortcomings of compulsory licensing, 

it is difficult for HPAA to come forward to support what amounts 

to an extension of such licensing for the TVRO marketplace 

Nevertheless, we do. We are motivated by what we perceive to be 

the exigent circumstances of TVRO's emergence in the media mar­

ketplace, the need to encourage TVRO as a new entrant, and by 

this Subcommittee's evident desire to ensure that copyright own­

ers' rights will be fairly protected through the pending legis­

lation. 

How H.R. 2848 Can Serve the Public Interest 

The TVRO business is a nascent business. There are just 

over two million private TVROs in use in the United States. They 

are providing multichannel video services to many who would 

otherwise not have access to any such service. And they are the 

harbinger of an exciting future in which direct-to-home trans­

missions (by so-called "direct broadcast satellites") may become 

a viable and fully competitive medium. 

late review. The CRT and the Copyright Office have deduct­
ed $5,199 million out of the cable royalty pool to cover 
their administrative expenses. Program syndicators alone 
have spent some $6 million in legal, data and other expens­
es before the CRT and the O.S. Court of Appeals. It is 
reasonable to assume that comparable amounts have been 
spent by other copyright claimants in both rate and distri­
bution proceedings. Moreover, cable operators and other 
parties have presumably incurred significant costs as 
participants in the rate proceedings. 
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The TVRO industry has not yet reached the critical mass of 

audience that would permit it to develop its own sources of 

original programming. If the industry is given a helping hand, 

it has the potential to one day become an entirely new market for 

creative works 

We share with the Congress and the American public the de­

sire that the TVRO industry should grow and take its rightful 

place in the market. But a young TVRO industry cannot be expect­

ed to compete fully with other multichannel media (particularly 

cable television) so long as the other media have an unfair reg­

ulatory advantage over TVROs. Cable's compulsory license consti­

tutes such an advantage. 

Therefore, in the interest of levelling the playing field 

between the established medium and the would-be competitor, we 

favor what is in effect a modest extension of the existing com­

pulsory license But we strongly believe that this extension 

must be strictly limited in scope and purpose, established for a 

limited time, and directed at returning some semblance of market­

place negotiation to the business of transferring distant signal 

retransmission rights. 
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Essential Elements of a Superstation/TVRO Bill 

A number of important ideas which MPAA advocated in the last 

session of Congress have been incorporated in the bill currently 

before this Subcommittee. We believe it essential that these be 

maintained in any final legislation. 

First, and above all, any new statutory license to permit 

the scrambling and marketing of superstation signals to TVRO 

owners must be viewed as a transitional measure A "sunset" date 

to ensure that Congress will take a fresh look at the continuing 

need for the statutory license after a period of time is abso­

lutely necessary Once the TVRO industry is firmly established, 

it must pay its own way It should not be permitted to thrive on 

forced subsidies extracted from copyright owners through compul­

sory licensing. That was the grave error with the cable compul­

sory copyright license That mistake should not be repeated 

here 

Second, any new statutory license plan must be directed 

toward replacement of government intervention with marketplace 

negotiation. The negotiation/arbitration requirements of H.R. 

2848 are important in that respect. They will encourage copy­

right owners and the "common carriers" who commercially benefit 

from the use of copyrighted works to find marketplace means of 

exchanging program rights. This will provide valuable precedent 

for other forms of rights transfers. We do believe that the 

system for negotiation and arbitration in the current bill can be 

simplified somewhat, and we are anxious to work with the 
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Subcommittee to this end 1' 

Third, any new statutory license must not be viewed as carte 

blanche for expansion of the superstation business There must 

be reasonable limits on the number of satellite-retransmitted 

broadcast signals that qualify for the license When this 

Subcommittee first took up similar legislation just over a year 

ago, the only "superstations" were those intended for 

retransmission by cable system operators. But in the intervening 

months, we have seen a proliferation of new superstations aimed 

primarily or exclusively at the TVRO market Such a development 

could not have been anticipated, and it has adverse consequences 

for copyright owners. At the very time when more and more full-

copyright program services are being created^', permitting the 

compensation that copyright owners receive to be determined by 

free-market forces. Congress should not encourage a retreat from 

marketplace bargaining through an open-ended statutory license 

We also wish to recommend to the Subcommittee several 

important refinements of the bill 

— It must be crystal clear that this bill is intended to 

cover only the delivery of superstation signals to individual 

TVRO owners for their private use Multifamily dwelling units, 

We commend the inclusion of a "flat fee" compensation 
system during the first four years of the statutory 
license This streamlined approach avoids the confusion 
and complexity of the percentage-rate approach in the cable 
compulsory license, and should reduce the opportunities for 
mischief by those accountable for royalties. 

Even the leading cable "superstation," WTBS, is actively 
considering the transition from superstation status to 
full-copyright status 
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wlreless cable operators, and commercial establishments equipped 

with TVROs should not come under its terms. 

— Common carriers should be liable under this bill If they 

make a direct or indirect charge for superstation services to 

TVRO owners. For example, if the common carrier (or his author­

ized distributor) "gives away" a tier of superstation signals for 

free, but charges a fee for other program signals in a package of 

channels, the obligation to report and remit must still apply. 

— We still see no appropriate role for "distributors" of 

satellite services (acting as agents or otherwise under contract 

to the common carriers) in the negotiation of rates for retrans­

mission rights The only parties in interest to such a negotia­

tion are the user of the product (I.e., the common carrier) and 

the owner of the product (i.e., the copyright owner). The dis­

tributor has no direct responsibility or liability under the 

bill, the buck stops with the common carrier The distributor 

should be eliminated from the negotiation process.!' 

— Copyright owners must have a means of ensuring the ac­

curacy of common carriers' subscriber counts on which their roy­

alty fee remittance is based. This can easily be accomplished by 

This would closely parallel Congressional intent to carve 
out a specific, limited exception in favor of private view­
ing by individual TVRO owners in Section 705 of the 1984 
Cable Act. 

It is in the interest of the common carriers to negotiate 
to keep rates as low as possible in order to maximize the 
attractiveness of their offerings. Thus, the common 
carriers can be expected to fulfill the role the drafters 
may have had in mind when they included distributors in the 
negotiation process. 
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requiring carriers to permit access by copyright owners or their 

designees to reliable subscribership information, under proce­

dures carefully designed to protect the privacy of subcnbers.5' 

— The statutory license created by this bill must be ex­

pressly limmited to retransmissions in the "C-band" radio fre­

quency range. As new, improved satellite and other video tech­

nologies develop, any copyright issues they may face should al­

ways be subject to marketplace resolution first. Government 

intervention should come, if at all, only as a last resort 

Conclusion 

Mr. Chairman, I am pleased to convey to you once again 

MPAA's support for the public interest goals at the heart of H R. 

2848. 

Competition among the electronic media should be stimulated 

in order that consumer choice can be expanded Consumer access 

to superstation signals appears to be of considerable importance 

to the TVRO industry in the early stages of its growth. There­

fore, there is a public interest rationale for facilitating TVRO 

access to this programming during the formative stages of the 

1/ We are aware of a private firm that currently audits cable 
system subscriber counts on behalf of some 20 cable pro­
gramming networks. They generally rely on aggregate data 
provided by the local cable operators, supplemented with 
spot-check on-site audits. We understand that their meth­
odology could be applicable here, providing reliable 
subscriber data while preserving confidentiality. 
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mdustry. 

Inequitable regulatory advantages between competitors must 

be levelled. It would be inappropriate to permit cable systems 

to have continued, favored access to superstatlons while denying 

such access to TVRO owners. But while temporary measures to 

level the playing field may be warranted. Congress must continue 

to encourage free-market solutions to match demand for 

copyrighted video programming with supply 

H.R. 2848 presents an adequate interim solution to a thorny 

problem MFAA supports H.R. 2848 in principle, but our sustained 

support requires assurance that any final legislation will grant 

maximum protection for the interests of copyright owners 

consistent with the Congressional goal of ensuring TVRO access. 

Local broadcasters, and perhaps other parties, may also 

bring forward valid concerns that warrant this Subcommittee's 

attention Some broadcasters, in particular, want to ensure that 

this bill applies even-handedly to network affiliates, commercial 

independents, and public TV stations, a principle that we can 

support. We hope for the opportunity to work with the Subcom­

mittee to address legitimate issues through the mark-up stage. 

Mr. Chairman, this Subcommittee has come a good distance 

toward balancing the rights of copyright owners and users in H R. 

2848. This bill is a practical and essentially fair response to 

the problem. We look forward to working closely with this Sub­

committee to address the remaining questions posed by the bill 

We believe H R. 2848 stands for an important principle-

that the rights of copyright owners and the interests of con-
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sumers are best served by the free marketplace, and that govern­

ment intervention should be limited to building transitions to 

such a marketplace We urgently request that the final product 

of this Subcommittee's deliberations remains faithful to that 

principle. 

Thank you again for the opportunity to address the interests 

of copyright owners in this matter I look forward to your 

questions. 
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Mr KASTENMEIER Thank you, Mr Boggs That was very concise, 
brief, and to the point I guess I should resist any comparison of 
your presentation to that of Mr Valenti 

But in any event, we are pleased to have your testimony And 
now I would like to call on Jim Mooney Mr Mooney9 

Mr MOONEY Thank you Mr Chairman, I apologize for appear­
ing before you this morning looking a little like Carmine DeSapio, 
as someone suggested to me this morning The sunglasses are re­
quired by an eye infection I am suffering from 

I am not gomg to read my prepared statement, but merely will 
try to summarize why we support this bill We do support it and 
urge its enactment 

This legislation is required by two factors First, is one of those 
phenomena which occurs from time to time in the communications 
world where an unanticipated new market will spring up In this 
instance, the market based on home satellite dishes, which now 
number nearly two million, and which represent the interest of 
many people, particularly those who live in rural areas, to take ad­
vantage of the same kinds of television services which are available 
in more heavily populated parts of the country 

And there is no copyright problem with arranging to sell people 
in that circumstance the made for cable services because they come 
copyright cleared 

The distant broadcast signals, however, which historically have 
been part of the cable menu are up on those birds as a consequence 
of the compulsory license system adopted by Congress in 1976 And 
the 1976 Act, fortunately or unfortunately, does not make explicit 
provision for sale of those signals to the home dish market The 
1976 Act is phrased pretty exclusively in terms of the cable 
market 

And there has arisen a legal controversy about whether the Act 
can be read to include the backyard dish market Now you have 
some people out there who are readmg it as allowing sales to back­
yard dish owners and they are doing so You have some other 
people who are reading it as not covering such sales and they are 
not doing so And as has been stated earlier in this hearing, there 
is at least one lawsuit which has been brought charging infringe­
ment 

I think this subcommittee will understand better than I that 
given the nature of copyright protection, and given the fairly dra-
conian penalties which apply to infringement, the continuation of 
this controversy unresolved is, to some significant degree, going to 
inhibit the availability of these signals to home dish owners And 
we think Congress ought to clear it up 

We think Congress ought to clear it up because we believe that 
dish owners ought to have available to them the same menu of pro­
gramming as it available to cable subscribers And we believe that 
there is a social value implicit in this And it is the evening up of 
television viewing opportunities to people all over the country, no 
matter whether they live in scarcely populated rural areas or else­
where 

And it is a fact that there are a lot of people in this country who 
do not live m places served either by broadcast stations or cable 
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television systems And the backyard dish, and its popularity, is an 
obvious answer to that problem 

I am not going to comment on the technical aspects of the bill I 
think we have made our views known to the subcommittee before 
on those matters 

I would only add that I heard very clearly the chairman's sugges­
tion that he would like it if the organization Mr Boggs is repre­
senting today and mine could come to you with some other news 

I will say again, as I have, I think, during my past two outings 
before this subcommittee, that we would very much like to see 
some solution to this continuing controversy over the compulsory 
license system And hearing this morning the pacific words of Mr 
Boggs, I continue to have hope that we may yet do so 

I will stop there, Mr Chairman, and be happy to answer any 
questions you might have 

[The statement of Mr Mooney follows ] 
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STATEMENT OF JAMES P. MOONEY, PRESIDENT, NATIONAL CABLE TELEVISION 
ASSOCIATION, BEFORE THE SUBCOMMITTEE CN COURTS, CIVIL LIBERTIES, AND 
THE ADMINISTRATION OF JUSTICE, CCMUTTEE ON THE JUDICIARY, U.S. HOUSE 
OF REPRESEtnSVnVES, NOVEMBER 19, 1987. 

Mr. Chairman, matters of the subcommittee, my name is James P. 

Mooney. I am President of the National Cable Television Association. 

> NCTA is the principal trade association of the cable television 

industry and represents over 2,400 cable systems serving more than 80% 

of the 44 million cable homes in the United States. We also represent 

56 cable progranming services who create, package, and provide quality 

TV programming for cable subscribers. 

The purpose of H.R. 2848, the Satellite Heme Viewer Copyright Act 

of 1987, is to bring the copyright law up to speed with the latest 

technology. 

As the subcommittee is well aware, cable television systems have 

for over thirty years retransmitted the signals of distant broadcast 

signals to their subscribers, a practice which since 1976 has been 

governed by the cable compulsory license provisions of the Copyright 

Act. Over thirty seven million cable households today receive one or 

more distant signals, and the so-called "superstation" is now a well 

established feature of the television landscape. 

In return for retransmitting these signals, cable systems pay 

'alties determined by the Copyright Royalty Tribune to copyright 
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holders of the programming contained on these signals, and also pay 

carriage fees to the satellite carriers which deliver the signals to 

cable operators' headends. H R. 2848 would amend the Copyright Act to 

permit these signals to be sold to owners of backyard dishes as well. 

Mr. Chairman, there are nearly two million backyard satellite 

dishes in place today Moreover, as of October 31, more than 267,000 

dish owners had taken over one million subscriptions to the nine made 

for cable services which have scrambled their signals since early 

1986. Because these services are "copyright paid", I e. not 

retransmitted under the terms of the compulsory license, there has 

been no problem gaining copyright clearance for their sale to the 

developing backyard dish market. 

Distant broadcast signals are a different matter, however, these 

signals are uplinked to satellite transponders by resale carriers 

without the necessity of obtaining copyright clearance rights because 

their ultimate distributors — cable operators — provide these 

signals to their subscribers under the Copyright Act's compulsory 

license provisions. Hie Copyright Act contains no express provision 

extending its compulsory license provisions (or for that matter its 

royalty obligations) to the backyard dish market, however, and there 

has arisen a controversy whether the compulsory license can reasonably 

be read to extend to this market. 
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Mr. Chairman, I don't think it would be particularly helpful for 

me to engage in a speculative discussion of what the courts ultimately 

would conclude in an infringement case involving the sale of distant 

broadcast signals to the backyard dish market under the Act as it 

presently is written, let it suffice to say that a case has been 

brought, though not yet tried, and there is an extant legal 

controversy over this question. The Register of Copyright has 

concluded, moreover, that the Act as presently written does not cover 

backyard dish sales. Because the Copyright Act contains some rather 

draconian infringement penalties, I think it safe to conclude from 

this that whatever and whenever the outcome of the litigation, full 

availability of available distant broadcast signals to the backyard 

dish market is going to be severely inhibited until the Act is amended 

to clearly cover this market as well as the cable market. 

He therefore support H.R. 2848 and urge its enactment. 

Mr. Chairman, last year we shared with the subcommittee some more 

specific Garments concerning a number of technical aspects of the bill 

(then H.R. 5126, 99th Congress) which I will not repeat here. I will 

refrain, as well, from commenting on some special problems which may 

arise from retransmission of the signals of the broadcast networks; 

others, I expect, will address that subject and offer suggestions. I 

would observe, however, that since the subcommittee last held hearings 

on legislation of this kind the FCC has initiated a mistaking which 

proposes to reimpose a form of regulation discarded by the Commission 
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in 1980 and known as "syndicated exclusivity." Under the old syndex 

rules, and presumably under any new ones, cable systems would be 

required to black out programs on distant broadcast signals where a 

local broadcaster had bought rights to the same program series and 

clamed exclusivity protection. These rules, which were adopted by 

the Comussion in 1972 prior to Congress' action in 1976 requiring 

cable to pay royalty fees for the use of distant broadcast signals, 

were rescinded after the Conmission concluded they were a solution to 

a problem which no longer existed and merely served to deny cable 

subscribers access to programs on distant broadcast signals 

legitimately imported by cable operators under an Act of Congress. 

Lately, however, with broadcast interests increasingly alarmed by 

competition from cable, some of the broadcast trade associations have 

been pressing the FCC to put the rules back in. We understand, too, 

that some broadcast interests are advocating the application of the 

syndex rules to the home dish market. 

This is not the time or place to argue the merits of the syndex 

controversy, but I would simply observe that if the Commission yields 

to the broadcasters' entreaties and syndex is put back in, a lot of 

these distant signals are going to disappear from the satellites as 

cable operators find their retransmission to be a logistical 

impossibility. If the subcommittee is concerned, therefore, that 

backyard dish owners, particularly those in rural areas, have access 
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to this kind of programing, you might take a look at what the FCC is 

up to. 

Syndex, in our view, is merely a subset of the lingering conflict 

over the compulsory license provisions of the '76 Act, and we believe 

the FCC correctly concluded in 1980 that it could no longer be 

justified in the face of the Act. In any event, it would seem to us a 

wretched policy that the government should effectively encourage (via 

the Act) the distribution of distant broadcast signals to cable and 

backyard dish subscribers, but then also require some of the most 

attractive contents of those signals to be blacked out. Consistency 

may in some matters be merely "the hobgoblin of small minds," but in 

this one it is a virtue to be admired. 

Mr. Chairman, that concludes my prepared statement. I'll be 

happy to answer any questions the subcommittee may have. 
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Mr KASTENMEIEK Thank you, Mr Mooney, for that rather brief 
statement 

One thing I would observe is that many organizations which rep­
resent contrastmg, and presumably economic interests that com­
pete, are able to get together or find non-hostile certain arrange­
ments, legislatively and otherwise I think, at the outset, that one 
would think these arrangements might not be achieved. But from 
time to time, that does give us always the hope that accommoda­
tions m a mutual mterest, and also serving the public interest, can 
be reached 

Mr Mooney, as far as the reach of this bill is concerned, you 
mentioned there are two million, more or less, dish owners Rela­
tively few of them, I take it, would be within the service area of a 
cable operator Is that your analysis' 

Mr MOONEY Yes, but it is hard to tell precisely There is no reli­
able data on that that I am aware of My guess would be that two-
thirds of them are probably outside cable served areas. 

Mr KASTENMEIER Two-thirds? 
Mr MOONEY That is my guess, yes 
Mr KASTENMEIER There is also a technical question. It is a 

follow-on question as far as television, you probably have even less 
reason to know the answer to that Is it your impression that a 
similar percentage would be outside of—would be in unserved 
white areas? Do you have any feel, from a television standpoint, do 
you have any feel for what that might be? 

Mr MOONEY I suspect that the proportion is probably somewhat 
smaller I would make a guess at about half And that may be a 
little bit high You do, of course, have a number of cable television 
systems which are out in rural areas where there are no broadcast 
services available And mdeed, that was one of the original reasons 
for the development of the cable industry in the first place. 

I think you would probably be safe to say that somewhere be­
tween 600,000 and one million of these dishes are in places where 
you cannot get broadcast signals, or you cannot get a full comple­
ment of broadcast signals, meaning the three nets plus a PBS, or 
certainly an independent 

Mr KASTENMEIER Mr Boggs, what is the view of MPAA as far 
as the future of direct broadcast satellites or other similar delrvery 
systems such as fiber optics, telephone companies and so forth'? Do 
you have any sort of vision as to what you see five or ten years 
down the line? 

Mr BOGGS As Jim noted, having visions in this business is a 
dangerous business itself It is very hard to predict what the future 
will hold Here we are today trying to grapple with something that 
has been with us already for a few years 

I would say that we are very excited about the development of 
the fiber optic cable options that several of the telephone and cable 
companies have been exploring We think that there may well be 
some break-throughs in that area, particularly in the pricing of the 
fiber optic delivery system, so as to make it an important part of 
the delivery of our programs to the public in the years ahead 

As you know, direct broadcast satellite has had a somewhat 
spotty past The investment of capital necessary to run such a 
system has turned out to be so forbidding as to frustrate those who 
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had some of the original designs However, that is not to say that 
we do not expect there to be DBS in the future I think that that is 
likely to happen The subcommittee can probably consult with 
better soothsayers than I in the motion picture industry on that 
question 

But one of the things that I think has challenged you—it is cer­
tainly a challenge to us—is to try to fashion a statutory and regu­
latory framework that both permits the development of new tech­
nology, and recognizes the rights of those who either have made an 
investment in past technology or are the providers of programming 
that will sell that new technology 

And it is certainly not an insignificant challenge, but it is one I 
think you are meeting here today with this bill And I am sure we 
will be back as new technology is developed on a whole range of 
issues over the years 

Mr KASTENMEIER In your prepared statement, you mentioned 
that the negotiation/arbitration section of the bill as a follow-on to 
the compulsory license four-year period can be simplified Do you 
have any specific suggestions in that connection' 

Mr BOGGS I shared one suggestion And that is the removal of 
distributors from the negotiating process would make it somewhat 
simpler off the bat As we stated, the distributor is not really a 
party in interest to the negotiations They have no direct copyright 
liability under the act Leaving the negotiations to the copyright 
owners and the copyright users, as is traditionally the case, we 
think will simplify items greatly 

A couple of other ideas Perhaps as an inducement to compro­
mise if we reach the arbitration stage, it might be wise to restrict 
the arbitrators to a choice between the last and best offers of the 
copyright owners and the satellite carriers There is some useful 
precedent in this in the major league baseball negotiations, and we 
would be happy to consider that sort of option 

It also might be useful to restrict the role of the CRT in the ne­
gotiating framework, to either accepting or rejecting the conclusion 
of the negotiators rather than empowering them to set up a whole 
rate-making proceeding on their own If they reject the negotiators' 
agreement, the negotiators could go back and do their work and 
then present it once again to the CRT, rather than burden the CRT 
with a whole new rate-making proceeding 

I am sure there are others, and as you move toward markup, we 
would be happy to put our creative hats on and try to come up 
with some others 

Mr KASTENMEIER I think at this point I will yield to my col­
league, the gentleman from California, Mr Moorhead 

Mr MOORHEAD Thank you I had a question and I am going to 
give the front side to one of you and the back side to the other 

In the Motion Picture Association statement they urged the sub­
committee to make several additional refinements to the bill, one 
to clarify the statutory license covers only delivery of superstation 
signals to individuals for their private use Two, to impose liability 
for royalties on common carriers if they make a direct or indirect 
charge for superstation services to TVRO owners 

Three, limit future rate negotiations to parties with a direct in­
terest, common earners and copyright owners Four, ensure that 
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copyright owners have a way of checking the accuracy of common 
carrier subscriber counts on which royalty obligations are based 
And five, expressly limit the license to retransmissions in the C-
band radio frequency range 

The question I wanted to ask was, for you Mr Boggs, if all of 
these amendments are not adopted, do you still support the bill7 

And on the other side, if they are adopted Mr Mooney, does cable 
support the legislation? 

I will let you start, Mr Boggs 
Mr BOGGS We certainly would never appear to present an ulti­

matum to the subcommittee That is not our purpose in making 
these suggestions We do think that they are reasonable sugges­
tions that are important to our interests As we move toward 
markup, we could probably refine our needs, just as you pomt out 
problems with our request 

There are some that are perhaps more important than others, 
and as we work to try to simplify the bill, I guess I might say that 
removing the distributors from the negotiating process is probably 
one that would be up near the top of the list 

Several of the others are clarifications of what I believe are the 
author's intent of the bill, that we think would be important, but I 
do not believe would be controversial The means of ensuring the 
accuracy of common carrier subscriber counts is something that 
the cable industry has managed to quite efficiently and fairly live 
with and we think, as well, is a reasonable improvement in the bill 

With regard to the C-band radio frequency limitation, that is ba­
sically our desire to know what it is we are buying here The KU-
band option that was described to you by your earlier witnesses 
will bring we know not what in the delivery of satellite services 
We would like to limit this bill to the known universe at the 
moment We think that is an ambitious enough task We would 
hope the subcommittee would take that to be reasonable 

If you reject all of these, I am not sure, I would have to go back 
to the studios and see what they think 

Mr MOORHEAD Jim? 
Mr MOONEY I do not have an instinctively adverse reaction to 

any of them I would like to see the legislative language because we 
do, for example, have the earners in our membership, as associate 
members, and I am sure they would want me to see exactly what is 
bemg proposed 

But as a generic matter, I see no reason why we would be op­
posed to any of those numbers 

Mr MOORHEAD The C-band radio frequency range, that limita­
tion is one that does not always mean that much to you We have 
had it explained, I know, but how does that strike you? 

Mr MOONEY I conjecture that the reason MPAA has asked for 
that, and I conjecture further, that the reason some of my pro­
grammer members would favor that, is a feeling that the busmess 
we have now is a C-band business with the present generation of 
satellites and home satellite receivers whereas K-band represents 
the next generation of satellites and the next generation of home 
satellite receivers There is a strong preference for dealing with 
that busmess, when and if it evolves rather than try to deal with it 
legislatively in an anticipatory way 
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Mr MOORHEAD Mr Boggs, the MPAA has stated in other testi­
mony, that scrambling protects the integrity of the signal But in 
this legislation, we are committing a common carrier to unscram­
ble the signal without permission Why do we do that? 

Mr BOGGS A central concern of a copyright owner at all times, 
and it is reflected throughout the copyright law, is to be able to 
have some reasonable control over the distribution of your product 
Our products are not those sorts of things you can put in a card­
board box and deliver at the home of your customer They are 
ephemeral, as your friend Jack Valente said so many times 

The scrambling option that is really quite sophisticated, and was 
described here today, gives us an opportunity to take some of those 
elements of uncertainty about the distribution of our product and 
make them quite certain We can know precisely to which home, at 
what time, for what cost the product is being delivered 

The scrambling and descrambhng system does indeed protect the 
integrity of the product It gives us a chance to market it in a way 
that did not exist before 

Mr MOORHEAD Thank you both 
Mr KASTENMEIER The gentleman from Oklahoma, Mr Synar 
Mr SYNAR Thank you, Bob 
Tim, your testimony suggests that the arbitration section needs 

to be simplified You also suggest that we have got to address the 
litigation costs of a compulsory license, both of which probably 
would be stimulated from the arbitration 

Given the fact that the proposal calls for a sunsetting after eight 
years, how would you respond to the proposal that we do not even 
have arbitration, since there is a time limit on it? 

Mr BOGGS I think that is a reasonable question Considering the 
size of this market, and the elaborateness of the procedures that 
are in your bill, we may have gone overboard a bit My invitation 
to try to work to simplify it is a sincere one 

I think, however, there is something valuable in this notion here 
that the statutory rate that is established, the compulsory license 
that is established, can eventually be replaced with something ap­
proaching a marketplace negotiation It is a principle that is sug­
gested by this perhaps over elaborate negotiation arbitration proc­
ess 

That is a principle that is important to us One of the reasons 
why we are supporting this bill, frankly, is that it suggests to the 
committee and to the world that once we have a compulsory li­
cense we do not have to live with it forever and ever and ever 
There is some way of ending it 

I would be happy to consider options as we move on 
Mr SYNAR The fact is that you brought it up, you say arbitra­

tion needs to be simplified, that the litigation on prevailing or un-
prevaihng parties are going to increase litigation costs Why not 
even encourage that? Let us just say we will have eight years, that 
is it, and after that you win, you have got what you wanted? 

It is your testimony that brought it up, that it is complicated 
Mr BOGGS It is important to understand the way the bill would 

work The private sector negotiation could begin immediately upon 
passage of the bill The statutory rate is there in case the negotia­
tion comes to nothing 
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But it is our hope, and it would be our intention to announce our 
availability for negotiation right away I think you would agree 
that private sector negotiation and arriving at a marketplace rate 
is always better than having Congress tell us what our product is 
worth And that is not something you would like to do forever 

The suggestions that I made to the Chairman for simplifying ar­
bitration process, I think, would perhaps be some improvements 
and we would be willing to consider others I think we would be 
reluctant to abandon it completely because of that principle 

Mr SYNAR Thank you, Mr Chairman 
Mr KASTENMEIER The gentleman from California, Mr Lungren 
Mr LUNGREN I guess the only question I have, Mr Chairman, as 

I recall in the past, Mr Mooney has expressed an opinion that the 
12 cents rate was perhaps too high I did not hear that in his testi­
mony today and I wonder if you have come to a different feeling 
now, or is this just the price of making an agreement' 

Mr MOONEY NO, I intended to refer back to testimony I have 
given previously before this subcommittee on an almost identical 
bill, and certainly identical with respect to that provision 

12 cents, I think, was derived from extrapolating the total 
amount of royalties being paid per year as against the number of 
cable subscribers receiving each distant signal And the average of 
that was 12 cents per subscriber per month 

That was done, however, prior to the decision of the United 
States District Court for the District of Columbia last year to the 
effect that the price was too high I do not think there is available 
sufficient data yet on exactly what those royalties have been in the 
intervening period But I suspect they are more on the level of six 
to seven cents per month per subscriber 

If it is the intent of the committee that the backyard dish owners 
pay a comparable amount, you might go to six or seven cents On 
the other hand, precisely how much is paid here is probably of 
greater interest to Mr Boggs and probably of greater interest to 
the satellite carriers than it is to me I just make that observation, 
but I do not insist upon it 

Mr LUNGREN Mr Boggs, could you give me the benefit of your 
thinking, as to why 12 cents is the appropriate figure to have9 

Mr BOGGS As Jim says, the figure was extrapolated by the staff 
in the Copyright Office and some of us who were working on the 
drafting of the bill, to be basically comparable to the rates that a 
cable subscriber would be paying per signal per month 

What Jim failed to state was that the rate was also determined 
not only before the District Court ruling but before the Court of 
Appeals ruling which we expect sometime soon, to affirm that that 
is an appropriate figure 

Mr MOONEY I apologize It is a matter currently under litiga­
tion, although supposing the committee felt like it, you could put 
language m this bill that would have the effect of setting the price 
at whatever would be the result of an extrapolation made from the 
cable price, at any point in time 

Mr BOGGS Absolutely 
Mr LUNGREN YOU two are gettmg along so well, I wonder if 

there is something around here m the air to cause it 
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Mr BOGGS This little bit of litigation, and I think Jim we would 
agree again, has turned out to probably be more expensive than all 
the moneys we will ever receive from this bill 

Mr MOONEY The Copyright Bar does not work cheap 
Mr LUNGREN You are addressmg a panel of lawyers, so we un­

derstand 
Thank you, Mr Chairman 
Mr KASTENMEIER The gentleman from Virginia, Mr Boucher 
Mr BOUCHER Thank you, Mr Chairman 
Mr Mooney, I understand that NCTA has been involved in some 

negotiations with the programmers of television programming, and 
also with groups that are interested in serving as third party pack­
agers, to try to facilitate a process where third party packagers can 
get into the business Is that basically correct? 

Mr MOONEY I would not characterize it quite that way, Mr Bou­
cher As you know, we have had pending for some time a contro­
versy over whether the Congress should mandate third party dis­
tributors in the TVRO business notwithstanding that, in our view, 
the real issue ought to be whether the consumer is being served at 
minimal inconvenience and at a reasonable price, all of which we 
think is the case 

Notwithstanding that, we do obviously have a controversy still 
pendmg and at the suggestion and urging of several Members of 
Congress who have been involved in this controversy on the other 
side, I have talked to one group about the possibility of me making 
essentially a political appeal to some of the programmers in return 
for some help in extinguishing the controversy 

But I am told by the people I have been talking to that they be­
lieve that the protocol of the situation does not allow them to help 
me cool out the politics of this problem, which is the first time I 
have ever had anybody say that to me in this business So we do 
not seem to be getting anywhere 

Mr BOUCHER Well, you have been involved in some negotiations 
and, although it is hardly relevant, I would object to your charac­
terization of the legislation that you are referring to as mandating 
that third party programmers be involved It simply would give 
them an opportunity in the event that the market would accommo­
date their entry 

Nevertheless, you have been involved in these negotiations and I 
understand that you have said, to the National Rural Electric Coop 
Association, that one condition of your willingness and good faith, 
to try to attempt to facilitate a package where they could, in fact, 
get into the business, would be their withdrawing their support for 
certain legislation Is that correct9 

Mr MOONEY I think it would be accurate to say, Mr Boucher, 
that I have said to them that I am not in the habit of attempting to 
intervene in the business deal process and that were I to do so in 
this manner, I could only do so in the hope that the political con­
troversy would be cooled as a consequence 

I do not think that is unreasonable, frankly 
Mr BOUCHER SO then do I understand you correctly to say that 

you are not conditioning your willingness to help facilitate their 
entry into the market and their ability to do business with the 
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cable programmers to mean that they would have to then with­
draw their support for the legislation that is pending9 

And I guess I am referring specifically to the Senate bill that 
was just approved this morning m committee, S 889 and also H R 
1885? 

Mr MOONEY Mr Boucher, I am frankly less interested in what 
would be the formal position of the NRTC than I am m what would 
be the attitude of the relevant political authorities, the Congress of 
the United States, with respect to the continumg need for such leg­
islation 

Mr BOUCHER So IS it then fair to characterize your answer as 
saying that you will contmue, in good faith, to help facilitate an 
agreement between cable programmers and the National Rural 
Electric Coop Association without regard to their position? 

Mr MOONEY NO, sir, I have not said that 
Mr BOUCHER Well, are you conditioning your willingness to par­

ticipate m good faith on their withdrawing their support for these 
bills? 

Mr MOONEY I would condition my sticking my neck out with my 
own programmers who, very frankly, would prefer to the greatest 
extent possible to engage in this business without a middle man be­
cause a lot of them really do not think it is necessary to have a 
middle man 

I am conditioning my willingness to stick my neck out on the 
willingness of some of the people who are running the NRTC to 
help extinguish the political controversy 

Mr BOUCHER I do not understand what you mean by help extin­
guish the political controversy Does that mean withdraw their sup­
port for the legislation or does it not? 

Mr MOONEY It seems to me that if they did not keep pressing 
for the bill, it would do a great deal to extinguish the political con­
troversy 

I am not sure what you are gettmg at, sir Are you suggesting 
that anything I have done is improper? 

Mr BOUCHER NO, I am not suggestmg that it is improper, but I 
am just trying to figure out the political dynamic of the cable in­
dustry with respect to the legislation that is pendmg, that would 
help improve services for the owners of backyard satellite dishes 

I sense that you have been working behind the scenes to try to 
impede the progress of the legislation I am quite concerned by that 
because I, for one, tend to see the backyard satellite dish presence 
as being competition for your industry, and competition that is 
quite healthy rather than to the contrary 

And to the extent that you are trying to extinguish that competi­
tion or inhibit the level of services that make it viable, then I think 
your conduct is quite anti-competitive 

Mr MOONEY Mr Boucher, I have been working up front and m 
public to impede the progress of the legislation because the people I 
represent, who include the programmers, think it is an unwarrant­
ed incursion on their busmess judgment There has been nothing 
covert or secret about our attitude as a trade association towards 
these bills 

At the same time, I have had Members of Congress, who have 
been involved in this legislation, come to me and say we think this 
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would go away if you could work something out with the rural elec­
trics And when I hear that , I th ink I am hearing something and 
take it seriously 

Mr BOUCHER Let me ask one additional question For purposes 
of this hearing, I gather tha t H R 2848 which we are hearing today 
is not on your hit list That is not one of the bills tha t you require 
that support be withdrawn for9 

Mr MOONEY We support the legislation, Mr Boucher 
Mr BOUCHER Thank you, very much 
Mr KASTENMEIER The gentleman from Ohio 
Mr D E W I N E I have got one question for you, Tim You indicat­

ed, in your testimony, tha t this legislation would limit the expan­
sion of superstations, and seemed to indicate that that is a good 
idea 

As a public policy question, why is tha t good public policy? 
Mr BOGGS It sounds pretty bad, does it not9 

The superstation is, in our mind, a bootstrap industry It is an 
industry that came into being by accident or, for them fortuitously, 
based upon the desire of the committee, in the 1976 act, to create a 
way for distant signals to be continued to be delivered to cable 
homes That was a desireable goal 

What happened however was that , at least in the case of WGN, 
WTBS, and now you will hear later from others who are marketing 
basically superstation signals, tha t people saw an opportunity to 
use the compulsory license as a way to get programming, our pro­
gramming, and to resell it 

The compulsory license is very cheap We do not think that it 
has met, or is likely to meet, the value of our programming that 
are carried on those distant signals Therefore, we are opposed to 
the creation of many, many, many more distant signals We can 
certainly live with those tha t are there today, and the bill estab­
lishes the threshold for the introduction of new distant signals 

But we are concerned about the total expansion of distant sig­
nals That is why that reference is in my testimony 

Mr D E W I N E So your att i tude is a practical one You have to put 
up with the ones that are there now, and maybe accommodate 
them, and accommodate the folks who are used to watching the 
Cubs and Braves, but that is it 

Mr BOGGS That is right I think we would prefer that WTBS 
become a cable service and pay full copyright fare We would 
prefer that WGN become a cable service if they want to be deliv­
ered to homes, and negotiate with us for a package of programming 
and pay full copyright fare, just as HBO does, just as Showtime 
does, just as the others do 

Mr D E W I N E Thank you 
Thank you, Mr Chairman 
Mr KASTENMEIER Thank you 
Mr Mooney, I am interested in your views on this bill and not 

certainly on other bills I appreciate the fact tha t you are support­
ing this bill 

But in general, with respect to the association and most of its 
membership, what do you expect they would either gam or lose as 
a result of the enactment of this bill or something like i t ? 
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Mr MOONEY I have a couple of companies who are interested in 
retailing these signals to home dish owners, but as a broad matter, 
I do not think we gam or lose anything 

This is a situation which obviously arises because there is a cable 
industry That is what all these signals are domg up on the satel­
lites There has developed, over the past five or six years, a much 
smaller industry involving people who have gone out and bought a 
home version of what was originally developed as a commercial 
satellite receiving dish 

This was made possible by the FOC's action in 1979, deregulating 
the ownership and use of backyard dishes which was an action 
which my industry did not object to This was further enhanced by 
the action of the FCC, I believe, m 1985, m pre-empting the ability 
of local governments to use zoning regulations to discourage the 
use of backyard dishes And that was something that my industry 
did not object to 

We think that we have an obligation to come up here and say we 
do not object, either, to the Congress extending to this market the 
same regulatory treatment with respect to the use of distant broad­
cast signals as it has extended to my industry 

Mr KASTENMEIER Thank you 
Mr Boggs, basically what would the motion picture industry as a 

whole either gain or lose by this legislation? 
Mr BOGGS AS you know, the leaders in the motion picture in­

dustry over the last two years, I think it is fair to say, have been 
very concerned about competition to the cable industry The con­
centration that grows seemmgly every day in the hands of a few 
large MSOs is of concern to us I think it is of concern to others m 
the city, policy makers and others as well 

This bill, while a small gesture, I would admit, is a gesture on 
behalf of the notion that there should be competition to the cable 
industry Cable, as Jim said, enjoys the benefits of compulsory li­
cense This small competitor should enjoy this same benefit 

So to that extent, we benefit from the principle that there should 
be competition in the marketplace 

Second, we benefit from the notion that people should pay for 
our goods when they use them, something that is very important to 
us 

Third, I think we benefit from the notion in the bill that at some 
point, a statutory license, a compulsory license, is not necessary to 
do business in this market This bill is valuable to us, m principle, 
because it phases out that compulsory license 

Mr KASTENMEIER Thank you 
In fact, if there are no more questions, we have reached the noon 

hour I want to thank both Tim Boggs and Jim Mooney for appear­
ing here this morning and I hope, Jim, your eyes clear up and you 
will not have to use dark glasses 

Mr MOONEY Thank you 
Mr KASTENMEIER Thank you both 
Our last panel of witnesses, consisting of proponents of the legis­

lation, will be first Mark Ellison, who will present the views of Sat­
ellite Broadcasting and Communications Association Mr Ellison is 
Vice President of Government Affairs and General Counsel of 
SBCA He has had many years of experience in the communica-
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tions field, having previously worked for Turner Broadcasting and 
U S Telecom, now called U S Sprint 

Second, Mr Roy Bliss will present testimony on behalf of three 
common carriers, Tempo Enterprises, United Video, Inc and East­
ern Microwave Mr Bliss is Executive Vice President and Chief Op­
erating Officer of United Video, which is a common carrier for 
WGN, WPIX and KTVT He has worked in the cable television in­
dustry since a very early age, we are told 

Third, Mary, or Kazie, Metzger will appear for Satellite Broad­
casting Network, SBN She is President, Chairman of the Board, 
and co-founder of SBN Ms Metzger began her career in telecom­
munications in 1975 In the interim, she has worked for RCA 
American Communications, Inc and Group W Cable 

I would also ask permission, without objection, to incorporate in 
the record, I believe he is here in the room, the statement of Mr 
Bertram W Carp, Vice President for Government Affairs, Turner 
Broadcasting System So his statement, in its entirety, will appear 
in the record 

[The statement of Mr Carp follows ] 
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The Satellite Home viewer Copyright Act of 1987. H R 

2848, introduced by chairman Kastenmeier, Congressman Synar and 

others, represents a far-sighted and thoughtful solution to 

what has become a major problem in the communications industry 

— how to provide satellite-delivered superstations to the 

growing numbers of home satellite dish owners 

Turner Broadcasting System, inc supports this bill, and 

commends Chairman Kastenmeier for his enlightened approach to 

this problem We are pleased to be given the opportunity to 

make comments for the record 

Turner Broadcasting System, Inc owns and operates three 

satellite-delivered services SuperStation TBS, Cable News 

Network, and Headline News Turner Broadcasting also owns and 

operates the Atlanta Braves National League baseball team, 

maintains a 96* limited partnership interest in the National 

Basketball Association Atlanta Hawks, and owns and markets the 

MGH film library and other programs owned by TBS through its 

subsidiaries to broadcast, cable and home video markets 

throughout the world 

The issues before the subcommittee are complicated In 

order to facilitate the purposes of this hearing, we feel the 

members might benefit from a brief history of SuperStation TBS, 

the nation's first basic cable network, which now reaches over 
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42 million households and involves annual advertising sales of 

over $70 million 

History of SuperStation TBS 

In 1970, Ted Turner acquired a controlling interest in a 

UHF broadcast station located in Atlanta The station's 

audience was quickly expanded through cable carriage By 

mid-1979. the station had been renamed WTBS. and was being 

provided by almost one hundred cable systems to over 400.000 

homes But because reception was limited to the reach of 

sophisticated antennas and microwave relays. WTBS could not be 

received beyond a few hundred miles of Atlanta 

In 1975. Turner saw that satellite technology could 

provide a way to give distant cable systems access to WTBS that 

could not afford the expense involved in delivery of WTBS by 

terrestrial microwave The use of a communications satellite 

to distribute television signals was a natural evolution of the 

terrestrial distribution technology that would result in better 

quality signals being available to a larger area at a lower 

cost than could be achieved through terrestrial microwave 

facilities 

At the time, TBS had incorporated a subsidiary which it 

intended to use to operate a satellite common carrier for the 

purpose of retransmitting WTBS to cable systems nationwide 

Advised that the copyright law probably prohibited a licensed 

broadcast station from serving as its own common carrier. TBS 
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sold tbe common carrier subsidiary. Southern Satellite Systems. 

Inc , for $1 00 to its current owners The company is now 

known as Tempo, and has proved to be a successful and 

innovative provider of programming to various markets 

SuperStation TBS was born in December, 1976, when Tempo 

began retransmitting WTBS via satellite to its cable system 

customers Tempo received WTBS's signal off-the-air The 

signal was then uplinked to an BCA Americom domestic 

satellite SuperStation TBS then could be received by any 

cable system in the United States with a satellite dish pointed 

at the ECA satellite 

SuperStation TBS thus became the first basic cable 

programming service available nationwide The growth in the 

cable carriage of the SuperStation was fueled by the diverse 

family-oriented entertainment programming it carried The 

SuperStation'8 attractiveness was further increased by the 

inclusion in its programming fare of major sports events TBS 

acquired the Atlanta Braves in 1976 and a controlling interest 

in the Atlanta Hawks in 1977, in large part for their 

programming potential 

In mid-April of 1979, Tempo began receiving the signal of 

WTBS by means of a direct microwave interconnection between 

WTBS's transmission tower and Tempo's uplink facility in 

Douglasville. Georgia In addition to improving WTBS's signal 

quality, the microwave interconnection with Tempo allows TBS to 

substitute national commercials in the signal sent to Tempo in 



89 

Statement of Bertram W Carp 
Page 4 

place of purely local commercials broadcast over the air in 

Atlanta This method of operation has been approved by the 

Federal courts as consistent with the copyright laws Although 

Tempo charges for carriage of WTBS, under the terms of the 

Copyright Act of 1976, WTBS cannot and does not receive any 

portion of the operator payments, and therefore must rely 

solely on advertising revenues to finance its operations 

TBS has made no effort to hide WTBS's emergence as a 

superstation To the contrary, TBS actively encourages cable 

systems to contract with Tempo for carriage of WTBS and has 

widely publicized the expansion of WTBS's audience through 

cable carriage Information concerning the size of WTBS's 

cable audience is regularly reported in television industry 

trade journals 

The copyright owners from whom TBS has obtained program 

licenses are under no compulsion to license works to TBS 

Those copyright owners who continue to license works to TBS do 

so with the knowledge that WTBS's programming is being 

retransmitted by Tempo to cable systems across the nation All 

but one of the current WTBS programming contracts were signed 

since satellite distribution of the superstation has commenced 

Throughout the 1980's, WTBS has also renewed virtually all 

its syndicated programming contracts for series and movies In 

all cases, these contracts were freely entered into by willing 

sellers, in full recognition of the fact the programming was to 

be carried nationally by Superstation TBS In fact, many of 

89-491 O - 8 9 - 4 
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the contracts expressly acknowledged WTBS's right to substitute 

national commercials on its national feed 

Program suppliers receive compensation for the cable 

carriage of HTBS in two ways 

1 Direct Payments from TBS 

As WTBS's audience has expanded, copyright owners have 

demanded much higher license fees from TBS commensurate with 

the SuperStation's nationwide cable audience On an annual 

basis, the total license fees paid by TBS to program suppliers 

has increased from $713,325 in 1975 to $15,276,478 in 1986. an 

over 20-fold increase In that same period, the total dollar 

amount of new program license agreements executed annually by 

Turner Broadcasting has increased from $816,296 in 1975 to 

$26,200,000 in 1986, an increase of over 3,000 percent 

Moreover, in the first five months of 1987, HTBS executed 

agreements for over $21,000,000 TBS has accepted these 

increased costs, on the assumption that the law would permit 

continued national coverage 

2 Copyright Payments from Cable Systems 

Program suppliers receive compensation for the cable 

carriage of HTBS a second way In 1976, Congress amended the 

Copyright Act and established a compulsory copyright license 

where cable systems may retransmit broadcast signals so long as 

they comply with statutory formalities In return for this 

compulsory license, cable systems are required to pay a royalty 

fee to the Copyright Office 
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These fees in turn are distributed by the Copyright 

Royalty Tribunal The bulk of these moneys is distributed to 

program suppliers whose programming was carried on broadcast 

stations like WTBS. which are imported into distant television 

markets Thus, in addition to direct license fees paid by 

Turner Broadcasting reflecting its nationwide carriage, program 

suppliers receive license fees from cable systems via the CRT 

TBS Has Reinvested the Additional Revenues from SuperStation 

TBS in Innovative Programming and News Services 

The revenues from the SuperStation made possible the start 

and fostering of Cable News Network (CNN) and its companion 

news service. Headline News 

The growth in cable system carriage of WTBS. coupled with 

the national advertising time that TBS could sell utilizing its 

microwave feed to Tempo, also provided TBS the resources to 

create its own programming Original programming endeavors 

include "Portrait of America," the National Geographic. Jacques 

Cousteau. and World of Audubon specials, as well as original 

first-run family comedy series In 19B6, approximately 24 

percent of programming broadcast was produced specifically for 

the company 

To ensure quality programming for the future, in 1986 TBS 

paid over $1 billion for the KGM film library and extensive 

rights to the Warner Bros and HKO libraries. which 

collectively comprise one of the largest feature film resources 
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in the world, consisting of approximately 3.600 pictures TBS' 

analysis underlying this acquisition was that the product could 

profitably be sold to broadcast stations and also appear on 

HTBS 

Turner Broadcasting's Approach to Satellite-Delivered Packages 

CNN and Headline News were the first basic cable networks 

to scramble — in July of 1986 TBS moved to scramble as 

quickly as the Videocipher II technology emerged as the 

industry standard, for a simple reason CNN and Headline News 

are supported 45* by advertising and 55* by subscriber fees 

For years they have been plagued by "free riders'* 

particularly businesses like hotels, motels and bars — who 

have received CNN and Headline News for free while cable 

customers have paid Scrambling is the only effective way to 

make sure that those who use distribution methods other than 

cable to receive CNN and Headline News also pay for these 

valuable services. 

Beginning in late 1985, before CNN and Headline News 

scrambled, TBS offered its cable affiliates non-exclusive 

distribution rights, which allowed them to sell CNN and 

Headline News to home dish owners in and near their cable 

franchise areas To date, approximately 30% of TBS' cable 

affiliates are involved in marketing to home dish owners 

In mid-1986, TBS opened its own consumer order center to 

make CNN and Headline News available nationwide to home dish 
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owners through a toll-free number TBS sells both services 

combined for $25 00 a year, a little over $2 00 a month and 

less than a quarter of the till 80 annual cost of a Washington 

Post suscription 

On June 30. 1986. TBS authorized HBO to sell CNN and 

Headline News concurrently with HBO/Cinemax. and on July 30, 

1986, TBS authorized showtime to market CNN and Headline News 

with Showtime/The Movie Channel CNN and Headline News are 

included in the $10 95 monthly package of basic services (*7 00 

with subscription to Showtime or The Movie Channel) announced 

by Viacom Satellite Networks 

TBS has entered into arrangements with manufacturers and 

wholesalers of home dishes and descramblers under which 

satellite equipment purchasers receive free or discounted 

subscriptions to CNN and Headline News At present TBS has 

such arrangements with over 20 companies 

TBS has worked hard to involve retailers of home dish 

equipment in the sale of CNN and Headline News At present 

over 3000 home satellite equipment retailers are engaged in 

selling CNN and Headline News 

And in June of this year, TBS entered into an agreement 

under which the National Rural Telecommunications Cooperative, 

affiliated with the National Rural Electric Cooperatives 

Association, will include CNN and Headline News in a package of 

program services which NRTC is marketing to home dish owners in 

conjunction with rural cooperatives around the country 
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Although Turner Broadcasting has scrambled and 

aggressively marketed CNN and Headline News to home dish 

owners. TBS does not control or participate in either the 

recent scrambling of SuperStation TBS in October 1987 by Tempo 

or Tempo's marketing of SuperStation TBS to home dish owners 

Under the copyright laws. the decisions with respect to 

scrambling of SuperStation TBS must be made by the common 

carrier and not by SuperStation TBS 

Experts differ on whether current copyright law can be 

read to allow marketing of satellite-carried broadcast signals 

to home dish owners Nevertheless there is a respected body of 

opinion that the copyright law in its current form does not 

allow such marketing TBS would welcome the opportunity to 

encourage and actively support the marketing of SuperStation 

TBS to home dish owners However, these legal uncertainties 

prevent us from doing so. and in fact caused us to withdraw 

from an earlier attempt to market a package largely comprised 

of superstations to the TVRO industry 

On Match 17. 1986, Registrar of Copyrights Ralph Oman 

discussed this issue in a letter to the Chairman of this 

subcommittee The letter states in part as follows 

Congress neither approved, implicitly or explicitly, nor 
did it even contemplate this type of activity in granting 
the exemption to passive carriers Therefore, I reach 
the preliminary judgment in this difficult and 
controversial area of law. that the sale or licensing 
ofdescrambling devices to satellite earth station owners 
falls outside the purview of Section 111(a)(3), 
particularly where the carrier itself encrypts the signal 
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Until this question is clearly resolved, SuperStation TBS 

cannot benefit from the aggressive marketing approach that has 

been so successful with CNN and Headline News Therefore 

Turner Broadcasting supports the efforts of this subcommittee 

to blaze a clear path through this legal thicket, by expressly 

authorizing the sale of satellite-delivered broadcast stations 

to home dish owners 

TBS Supports H R 2848 

The bill introduced earlier this year by Chairman 

Kastenmeier. H R 2848, the Satellite Home Viewer Copyright Act 

of 1987, represents a rational solution, and we support the 

bill in its current form Its enactment may well be crucial if 

the TVEO market is to succeed 

It is always the case that the legislative process must 

balance competing interests H R 2848 has achieved a workable 

balance of interests, and thus should receive the support of 

programmers and the TVRO community alike Obviously, the bill 

is not perfect from our point of view For example, we would 

prefer that the license to transmit to home dishes be provided 

on a permanent basis But we are willing to support a fair 

compromise, and we urge others interested in serving the home 

dish marketplace to swallow their objections and do so as well 

Thank you for the opportunity to comment on this important 

legislative effort 
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Mr KASTENMEIER Mr Ellison, Mr Bliss, Ms Metzger, you may 
proceed in order of introduction and we will reserve questions until 
you have concluded your three presentations 

Mr Ellison 

TESTIMONY OF MARK C. ELLISON, VICE PRESIDENT OF GOVERN­
MENT AFFAIRS AND GENERAL COUNSEL, SATELLITE BROAD­
CASTING AND COMMUNICATIONS ASSOCIATION OF AMERICA; 
ROY L BLISS, EXECUTIVE VICE PRESIDENT, UNITED VIDEO, 
INC, REPRESENTING SOUTHERN SATELLITE, UNITED VIDEO, 
INC, AND EASTERN MICROWAVE, INC., AND MARY C. (KAZIE) 
METZGER, PRESIDENT, SATELLITE BROADCAST NETWORKS 
Mr ELLISON Thank you, Mr Chairman On behalf of the SBCA, 

I am very pleased to be here today I would like to thank you, Mr 
Synar, Mr Boucher, and Mr Moorhead for your introduction of 
this crucial legislation 

The SBCA, whose manufacture and distributor members are re­
sponsible for about 85 percent of the systems installed in the mar­
ketplace today, strongly support H R 2848 We, too, have some con­
cerns about some provisions of the bill We will work with the sub­
committee toward modifications, some of which have been men­
tioned by Mr Synar earlier 

Before I go into specifics about the situation that exists today 
with the copyright compulsory license as it respects the TVRO 
market, I would like to mention a few key dates in the history of 
satellite television, just to put things into perspective 

In September of 1975, HBO became the first programmer to de­
liver programming via satellite to cable head ends About a year 
later, a gentleman by the name of Taylor Howard, who is now the 
chairman of the SBCA, went out into his garage and with spare 
parts, built the first home satellite dish That was September of 
1976 

In 1979, Neiman-Marcus put out a Christmas catalog and on its 
cover was a home satellite dish and the price of that dish in 1979 
was $36,000 Today, as you have already heard from some of the 
witnesses, a top of the line system with remote control, digital 
stereo, and top quality video can be purchased for about $3,000 

In 1980 there were 5,000 dishes sold and by 1985 the annual rate 
was something in excess of 700,000 dishes In 1986, however, HBO 
scrambled and other programmers followed, and in the ensuing 
confusion and concern about programming availability, the level of 
sales dropped to 250,000 per year down from about 750,000 per 
year 

This year it looks like the numbers will stay about the same We 
will be around 250,000 systems The market is poised for a come­
back We see the possibility of a strong resurgence in C-band and 
we are on the verge of launching K-band satellites and we think 
our market is ready to take off 

But there is one thing that can really change that picture, to the 
great detriment of the TVRO market, and that would be the fail­
ure of Congress to adopt H R 2848 We are faced today with a very 
serious threat, and that is the loss of super-stations and network 
signals 
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If our industry and our viewers lose those 14 superstations that 
are out there today, we believe that the damage to our industry 
could be greater than that caused by the 1986 scrambling of pro­
grammers Networks and superstations have scrambled or will 
scramble The networks intend to use an incompatible scrambling 
system Right now the only access in much of rural America is via 
satellite interception of the network feeds 

Two of SBCA's members, SBN who is here at the table with me 
here today, and NetLink USA, have offered a solution to the prob­
lem of serving that last mile and reaching those viewers that are 
out in rural America who cannot receive the off air signals That is 
the retransmission of network affiliate signals via satellite 

NetLink, I might mention, does have a contract with NBC, or is 
in the process of negotiating a contract with NBC, however I do not 
think that that is a complete solution to the problem There are 
underlying copyright holders who have yet to agree to that con­
tract and it is imperative that this legislation before us retain the 
network signals throughout the legislative process and that the bill 
be passed in tact 

The common carriers and other satellite programming providers 
are selling the superstation signals to the backyard dish market 
and both the network carriers and the independent station carriers 
are doing so today using the 1976 compulsory license There is a 
problem 

As has been referred to here today, SBN has been sued by the 
networks in two jurisdictions with the fundamental issue there 
being the question of whether the 1976 Act applies to the retrans­
mission of distant broadcast signals to the backyard dish market 

If SBN loses its suit in New York or in Atlanta, the repercus­
sions of that case or the precedent of that case will apply to the 
independent stations as well, in all likelihood It is very possible 
that our industry would face the extreme damage referred to earli­
er, and that is the loss of all of the superstations 

This bill assures access to all Americans to network and inde­
pendent station programming It draws a very fair balance between 
the public interest and the interests of the copyright holders I 
would say, in response to some of the questions that Mr Moorhead 
has asked, and anticipating that question, that in our opinion this 
bill must apply to both C-band and K-band transmission To limit it 
at this time makes no sense It will only result in our being back 
here again, within a year or two, seeking to broaden to cover the 
transmission by KU-band 

This bill allows our industry to grow and become a viable form of 
program distribution Access to network and other programming 
must remain available to all Americans H R 2848 assures that 
every television home, no matter where it is located, will be able to 
share in the entertainment, sports, news, and educational program­
ming provided by the networks and superstations 

Thank you Mr Chairman, I have some handouts relating to sat­
ellite television and some of the questions earlier about system 
sales, which I would like to have made part of the record, with 
your permission 

[The statement of Mr Ellison follows ] 
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Mr Chairman and members of the Subcommittee, my name is 

Hark C Ellison and I am the Vice President of Government 

Affairs and General Counsel for the Satellite Broadcasting and 

Communications Association of America (SBCA) First of all, I 

would like to express our sincere thanks to the Chairman, Mr 

Moorhead, Mr Synar, and Mr Boucher for their introduction of 

the Satellite Home Viewer Copyright Act of 1987 I also wish to 

express our gratitude to the Subcommittee for holding this 

hearing and giving me the opportunity to testify for the SBCA 

in support of this crucial legislation 

The SBCA is a trade association comprised of four basic 

groups, satellite manufacturers and system providers, earth 

station equipment manufacturers, distributors and retailers of 

satellite television equipment, and satellite television 

programmers, including program originators, common carriers and 

program packagers SBCA's manufacturer and distributor members 

are responsible for over 85% of the home satellite systems sold 

today For the information of the Subcommittee, I have 

attached a roster of the SBCA membership to this testimony 

Satellite television direct broadcasting service offers the 

American consumer the very best in technological quality and 

the greatest choice in programming Most importantly, it 

offers rural Americans the chance to receive the same 

programming enjoyed by those in urban areas 

- 1 -
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Everyone in the home satellite television industry stands 

to be deeply affected by the legislation at hand today. In 

1985, over 700,000 Americans installed satellite television 

antennas In January of 1986, HBO became the first programmer 

to encrypt (or "scramble'') its programming Other programmers 

followed, and in the ensuing confusion about program 

availability dish sales fell to under 250,000 systems in 1986 

After two years of devastating sales levels, the home satellite 

television industry is poised to stage a comeback However, due 

to uncertainties in the existing Copyright Act and its 

compulsory license for the retransmission of distant broadcast 

signals, our industry and its customers face the imminent 

threat of losing access to network programming and all of the 

independent "superstations" The detrimental impact which such 

a loss might have on our industry cannot be overstated. The 

loss of the 14 existing superstation signals could be equal in 

impact to that suffered when programmers first scrambled their 

signals (A list of the 14 superstations is attached to my 

testimony ) 

All three of the networks have announced plans to encrypt 

their satellite delivered backhauls and network feeds In much 

of rural America the only access to network programming is the 

reception of those signals with a dish antenna The plans of 

the networks are to use an encryption system which is not 

compatible with the system now widely in use by home satellite 

viewers: General Instrument's VideoCipherll Unless common 

- 2 -
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carriers are able to retransmit distant network affiliate 

signals, millions of Americans will lose access to network 

signals 

In an effort to fill the void which will occur when the 

networks scramble, two SBCA members. Satellite Broadcast 

Network Inc (SBN) and Netlink USA have commenced operations 

whereby they receive the off-air signal of network affiliates 

and encrypt and retransmit those signals to home satellite dish 

owners 

Similarily, signals of the independent "superstations", 

(e.g.. WTBS (Atlanta), WPIX (New York), WWOR (New York), and 

KTVT (Fort Worth)), have been scrambled However, the 

encryption system used by the common carriers uplinking the 

signals of those stations is the VideoCipherll, and the signals 

are being marketed to home satellite viewers 

All of the entities delivering network and independent 

distant broadcast signals signals today are doing so under the 

1976 Copyright Act, taking the position that they are "wireless 

cable systems", entitled to avail themselves of the same 

compulsory license enjoyed by other cable systems However, 

this position has come under attack In two separate actions, 

the networks have instituted litigation against SBN, 

challenging their use of the compulsory license under the 1976 

Act The fundamental issue in that litigation is the question 

- 3 -
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of the applicability of the compulsory license in the delivery 

of distant broadcast signals to home satellite viewers 

Therefore, a decision against SBN in either of those actions 

would, in all likelihood, result in the loss of all 

superstations for satellite television viewers 

Enactment of Bill before you today would eliminate that 

threat and assure all Americans of access to network and 

superstation programming 

H R 2848 provides a mechanism whereby access to distant 

broadcast signals by home satellite viewers will be assured and 

harm to the fledging DBS industry will be prevented At the 

same time, this statutory license will have little or no 

adverse effect on the rights of copyright holders and 

licensees 

As H R 2848 moves through the legislative process, the 

SBCA will work to modify some provisions of the Bill in order 

to achieve the best possible legislation In so doing, we will 

seek to balance the interests of our own industry against the 

concerns of copyright holders and licensees There is one 

provision in particular which we will seek to revise- the 

limitation on superstations launched after June 1, 1987 

Presently, H R 2848 would provide a statutory license to 

superstations delivered via satellite as of June 1, 1987, and 

- 4 -
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those subsequently launched il they are delivered to at least 

10% of the cable market The SBCA does not believe that the 

satellite broadcasting industry should be tied to any benchmark 

of penetration by a competing technology and we will seek an 

acceptable alternative 

Copyright holders who might stand in opposition to the Bill 

must bear in mind that the ultimate aim of the copyright law is 

to stimulate artistic creativity for the general public good 

In the recent case of Sony Corp. of America v. Universal City 

Studios. the Supreme Court noted 

The monopoly privileges that Congress may authorize 
(under the Copyright Act) are neither unlimited nor 
primarily designed to provide a special private 
benefit The copyright law, like the patent statute, 
makes reward to the owner a secondary consideration 

The adoption of the compulsory licensing scheme for cable 

systems by Congress was to further this public interest 

Likewise, the Bill before you holds the promise of significant 

public benefit and the statutorily determined royalties are an 

acceptable legislative balance between the need for program 

dissemination and appropriate compensation to the copyright 

holders 

Similarly, the networks hold licenses to use one of our 

nation's most valuable resources, the broadcast channels It is 

axiomatic that they have a duty to serve the public in the 

broadest possible fashion To date, the SBCA has not opposed 

- 5 -
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the plans of the networ)cs to scramble their signals The 

delivery of network signals to all Americans is possible via 

satellite and the networks must not stand in the way 

Any fears that the network affiliates may have about 

vlewership dilution due to the importation of distant 

affiliates' signals are unfounded It is our opinion and belief 

that where a viewer in a local community is able to receive the 

off-air signal of an affiliate, they will not pay the required 

subscription fees to receive the distant signal This is due 

not only to the cost factor, but the fact that television 

viewers naturally prefer to watch the news and other 

programming carried on the local affiliate And, as nearly all 

satellite systems are equipped with an A-B switch to allow the 

viewer to readily change from satellite antenna to broadcast 

antenna, viewing of all available local stations is easily 

accomplished 

Also, I would urge the Subcommittee to recognize that there 

are only 2,000,000 C-band satellite antennas installed today 

and less than 300,000 of those are equipped with the decoders 

needed for reception of the retransmitted distant signals 

H R 2848 would sunset after 8 years Even if Bales levels 

were to double over the current level (to 500,000 systems per 

year), there would be only 6,000,000 satellite systems in place 

at the time this Bill would expire In a market consisting of 

nearly 100,000,000 television homes, it is highly unlikely that 

- 6 -
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any network affiliate would suffer as a result of the passage 

of H R. 2848. 

It is essential that legislation be enacted to make clear 

the right of home satellite television viewers to receive 

independent and network distant signals Just as cable, in its 

infancy in 1976, needed enactment of the existing compulsory 

license, the direct broadcast industry must receive comparable 

consideration which will allow it to develop as a viable 

television delivery technology, capable of competing in the 

marketplace Access to network and other programming must 

remain available to all Americans K R. 2848 assures that every 

television home, no matter where it is located, will be able to 

share in the entertainment, sports, news, and educational 

programming provided by the networks and independent 

superstations 
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Earth lumbers space Members 

Advanced Scientific Products, Inc 
American Metal Spinning Ltd. 

"Amway Corporation 
California Amplifier 
Channel Master 
Chaparral Communications, Inc 
Cincinnati Microwave Coram 
DH Satellite 
DX Communications 
Echosphere Corp 
Expanded Metal Corp 
Fortuna Communications 
General Instrument Corp 
Hero Communications of FL, Inc 
Kaul-Tronics, Inc 
NEC Home Electronics 
Norsat International, Inc 
Panasonic Industrial Co 
R L Drake, Co 
Satellite Television Tech Int'l 
Sony Corp of America 
Toshiba America 
Uniden Corp of America 
Winegard Company 
Zenith Electronics Corp 

Sortware/Programmer Members 

Amway Corporation 
Canadian Satellite Comm Inc 
Christian Broadcast Ntwk , Inc 
CommTek, Inc 
Disney Channel (The) 
ESPN 
Eastern Microwave, Inc 
Group w Satellite Comm 
Home Box Office, Inc 
Home Dish Only Satellite Network 
Home Satellite Services 
Home Sports Entertainment 
NRTC (Nat'l. Rural Telecomm Coop ) 
Nat'l Satellite Prog Ntwk 
Netlink USA 
Playboy Channel 
SHOWTIME/THE MOVIE CHANNEL Inc 
Satellite Broadcast Network 
Tempo Enterprises, Inc 
Turner Broadcasting Systems, Inc 
United Video 

COMSAT Corporation 
GE Americom 
General Instrument Corp 
Home Box Office, Inc 
Hughes comm Satellite Services 
US Satellite Broadcasting (USSB) 
Viacom International 

Individual Members 

Mr Daniel M Zinn 
Mr David L Bondon 
Mrs Ruth Vollrath 
Mr Edward C Allred 
Mr Harley W Radin 
Alpert s Associates 
Beyond War 
Comericom Cable, Inc 
Daniels & Asso , Inc 
Dorseys of Oshkosh, Inc 
Fofiel International 
George A Bossons, Consultants 
HI-NET 
Nat'1 Center for Assn Resources 
National Satellite Antennas 
Rainbow Satellite 
TMG/INC 
X-Press Information Services 
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Retail/Distributor Members 

AAA Antenna Services, Inc 
AEI Music Network Inc. 
AEI Music Network Inc 
Accurate TV t Satellite 
Action Earth - Satellite Corp 
Aer-Wave Systems, Inc 
Allman 
Alpine Microwave 
American Enterprises 
American Television * Como Corp 
American Visual Concepts, Inc 
Antennas By John 
Arc Cable 4 Comm , Inc 
Arc Satellite 
Arizona Wholesale Supply Co 
AstroVision Satellite 
B&J Electronics 
B-J Supply Company 
Barber's TV/Sat Sales & Service 
Bayonne satellite Systems 
Best Reception Systems, Inc 
Bill's Electronics 
Blue Sky Enterprises 
Bluefield Distributing Co 
Buchanan Satellite 
C & H Electronics 
C A S Satellite Systems 
CIELO Communications Inc 
CSS 
Capitol Antenna Service 
Capizzi Satellite Systems 
Carpenter Radio Co 
Central Florida Satellite TV Sys 
Charlie's Electronics 
Chris TV 
Christenson Enterprises 
Circuit Doctors, Inc 
Clearview Satellite 
Comtec Satellite Comm 
Connolly's Satellite TV 
Constellation Satellite 
Consumer Satellite Sys Inc 
Corner Rock Satellite 
Couch's Electronics 
Country Cable TV, Inc 
Cox Satellite Services 
Cumberland Elect Inc. 
Custom Satellites 
D&H Distributing Co. Inc 
DWF Company 
Dahlstrom Construction 
Daniels & Asso. 
David Shipp Antennas 
Davis Antenna Inc. 

Delta Satellite Corp 
Denco Systems 
Discount Satellite TV 
Diversified Enterprises 
Earth Systems 
Eastern Company d/b/a Eastco 
Echosphere Corp 
Electronic Systems 
Electronics Etc 
Electrotex 
Finger Lakes Satellite Inc 
First Carolina Satellite Dist 
Focii Satellite Co. 
Foster Ranch Airport Elect 
Future vision Satellite 
Gill's Electronics 
Global Satellite Inc. 
Ground Plane Elect , Inc 
HSH Electrical Systems, Inc 
H s S 
HL Communications 
Hal's Electronics Sales & Serv 
Hamblin Antenna Service Inc. 
Hansen Video & Satellite 
Harbor Lights 
Harney Telephone Service 
Hi Tech Satellite 
High Frontier Dist 
Hitchcock Sales 
Home Box Office, Inc 
Home Satellite TV 
Hopewell Satellite 
Hughes Expert TV Service Inc 
Hulsey & Hulsey, Consultants 
Intel-Star Inc 
Invecom, Inc 
Iowa Satellite Dist 
J&K Enterprises 
JC Smith Electronics 
JSAT 
Jersey Jim Towers TV 
KSK Communications 
KLH Satellite Systems 
Keystone Arthur Telephone Co 
King's Antenna Service 
L'N'A Satellite Systems 
Lambert Satellite TV 
LeMieux Electronics 
Les TV 
Lewis Communications 
Little Ocmulgee Service Corp 
Madsat 
Maidencreek TV t Appliance 
Main Electronics Co. 
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Retail/Distributor Mambars - Contlnuad 

Maryland Microwave Services 
McLean Satellite Systems 
McMaster Antenna System 
Mesters HBO 
Micheal Electronics 
Mid-Central Electronics 
Mid-Michigan Home Entertainment 
Mobile Audio 
Modern Computor Sys of N Dakota 
N Central Satellite Antenna Sys 
NWS Corporation 
National Satellite & Antennas, Inc 
National Satellite Communications 
Neistadt Inc 
Network Communications 
North American Satellite Oist Inc 
North American Satellite Serv 
OmniVision 
P & M Communications 
P & R Satellite 
P-N Junction 
Pasley Satellite Center 
Peerless Satellite Network 
Pico Products, Inc 
Pine Ridge Electronics 
Pioneer Rural Serv Corp 
Price's Electronics & Const 
Puvalowski Home Entertainment 
Radio Resources of NE 
Ramsey & Son TV 
Randolph Telephone Membership Corp 
Recreational Sports & Imports, Inc 
Regan Electronics 
Rick Renfrow TV 
Rite Stuff Systems (The) 
Rural Nevada Satellite TV 
SHOWTIME/THE MOVIE CHANNEL Inc 
Satellite Comm Sys 
Satellite Engr & Comm Inc 
Satellite Headquarters 
Satellite Receivers 
Satellite Scanners 
Satellite Scanners, Inc 
Satellite Service Inc 
Satellite Services of Cordele 
Satellite Shop (The) 
Satellite Specialists 
Satellite Systems 
Satellite Systems of Brevard 
Satellite Systems, Inc 
Satellite TV 
Satellite TV & Video 
Satellite TV Consulting Serv 
Satellite TV Systems 

Satellite Technology, Inc 
Satellite Television 
Satellite Video 
Satellite Video Service, Inc 
Satellite Vision, Inc 
Satellites West 
Satieo - Satieovision 
Segers Electronics 
Seward Electronics 
Sights & Sounds 
Signal Sources, Inc 
Sims TV & Electronics 
Ski-A-Sat 
Sky's the Limit 
Sky-Tek Satellite 
Son's Satellite Systems 
Sound - TV Systems 
Sound Installations 
Star Com Distributing 
Star Track 
Starpath of Hardin County 
Startech, Inc 
Stevie Satellite 
Sunset Satellite 
T & T Antenna Sales & Service 
TV Hospital 
TVCO Outlet, Inc 
Techniserv Co 
Tel-Sat TV Satellite Receivers 
Thunderbolt Systems Inc. 
Tiller Radio/TVRO/Kable Co 
Tri-County Microwave 
Tri-Star Communications 
USTV (Universal Sat TV Co ) 
United Satellite Corp 
Via Satellite Inc 
Video Kingdom 
Wallace Satellites 
Warren Supply Co 
Washington Electric 
West Coast Sound Sys , Inc 
Western Iowa Services Coop 
Wilkerson & Associates 
WiskonSan Satellite Sys , Inc 
Woodheat Associates 
World Sat 
Worldwide Satellite Entertainment 
Wright Connection 
Wright Tech. & Marketing, Inc 
Zimmerman's Service, Inc 
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NETWORK AND INDEPENDENT 

"SUPERSTATIONS" 

CURRENTLY AVAILABLE ON SATELLITE 

(11 - 19 - 87) 

1 Network Affiliate Signals 

KUSA - Denver ABC 
KCNC - Denver NBC 
KMGH - Denver CBS 
WABC - New York ABC 
WBBH - Chicago CBS 
WXIA - Atlanta NBC 

2 Independent Broadcast Signals: 

WTBS - Atlanta 
WWOR - New York 
WGN - Chicago 
WPIX - New York 
KTVT - Fort Worth 
KDVR - Denver 
KTV - Aspen 

3 Public Broadcasting Signal 

KRMA - Denver 
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Mr KASTENMEIER Without objection, your statement, in its en­
tirety, together with its attachments and the other materials you 
offer will be accepted by the committee for the record 

[The information of Mr Ellison follows ] 
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Satellite Broadcasting and Communications Association 
of America 

To All Interested Parties 

From Hark c Ellison, vice President Government 
Affairs/General Counsel - SBCA 

p»»°-p*. Re Satellite Television Subscription Systems 

Following are diagrams and information explaining the 
home satellite television market and showing how the 
systems work 

The first diagram shows the delivery of an unscrambled 
program In it, the consumer merely needs a dish 
antenna and receiver Ho decoder or authorization la 
required 

The second diagraa depicts the delivery of distant 
broadcast stations (the so-called "superstations) to 
both cable and home satellite television viewers In 
the cable system the distant signal is received either 
with a UHF or VHF off-air antenna or satellite antenna 
and retransmitted to the cable viewer via microwave and 
cable A superstation delivered direct-to-home via 
satellite is received by the carrier on an off-air 
antenna and "uplinked* to a satellite It is then 
•downlinked* by the home satellite viewer 

(All satellite delivered superstations are scrambled 
and are available through the subscription process 
shown in the third diagram ) 

The third diagram demonstrates the authorization system 
for scrambled programming As of February 26, 1988, 
there were 28 scrambled channels available via 
subscription The attached "Satellite TV Facts at a 
Glance" lists 26 of those services The two additional 
services are superstations, KTLA and WSBK, carried by 
Eastern Microwave 

Under the subscription system, the home satellite dish 
owner selects the desired programming and calls a 
programmer or packager through an "800" number to order 
the service(s) The order is instantaneously entered 
and an authorization signal is transmitted via 
satellite to the home viewer's dish and deacramblar 
As noted, only one descrambler is required to receive 

kV \ wih lVi>huti.t 4i Slri-ri • Suur _0(* • \h jitdrw \ ri.ni j . . * 14 
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any or all of the scrambled programs 

IB addition to the diagrams and the Facts at a Glance, 
you vill find attached a summary of program and package 
services and their respective retail prices 

If you have any questions about these materials or any 
aspect of home satellite television, please feel free 
to call the SBCA 



SATELLITE HOME TELEVISION 
(Unscrambled Services) 

Program 
Provider 
Uplink* 

i 
Geostationary 

Satellite 

\3 
CO 

Signal received in the 
clear - No authorization 
system required. 

•There are currently about 100 unscrambled channels transmitted via satellite 



SUPERSTATION 
DELIVERY SYSTEMS 

Receiving Antennas Microwave Transmitter Cable System Headead 
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OL 
RADIO CHANNELS 

CABLE 
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ANTENNA CABLE 

HOME SATELLITE DELIVERY SYSTEM 



SATELLITE TELEVISION 
HOME VIEWER SUBSCRIFIION SYSTEM 

(Scrambled Programming) 
Satellite Home Viewer 
wtlh descrambler calls 
lo order programming -
gives I2 digit descrambler code 

Geostationary 
Satellite 

Programmer 
(Packager) 

Business 
Center* 

lakes Orders 

I 
•*x 

Order is Iransmilled 
simultaneously to 

_£ 
Authorization for 
that piiilculjr 
dcscrumbler is sent 
lo satellite 

DDS 
Authorization 

C e n t e r " 
La jo l la , CA 

• andlo• 

Programme r 
Uplink 

Scrambler 

Basle, premium, 
Superslalions and 
Pay per view channels 

and to 

Programmer Mgml 
Computer Tor 

Account maintenance 

4o 
Descrambler Is authorized 
programming is received In 
the clcjr A single cull can 
authorize one service or 
a package of services 
Only one descrambler Is 
needed Tor all scrambled 
subscription services 

Total jviri^t l run suet ion 
him. = 

W seconds to 2 minutes 
(from orriir pluiemcnl 
lo lulhoriZiiliun) 

•List of Programmers with business centers and information olmul packages uid pricing HI Jihid 
••DBS Aulhurizalion Center is run and owned by users (programmers and p uk i^crs) 
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8ATBLLXTB TBLBVISIOM 
FBOOBAMMBBS AMD PACXAOBBS 
WITH BACK OniCI DECODBH 
AUTHOBXSATXOM SYSTEMS 

National Programming Service (1) 

The Satellite Source (1) 

NewChannels/Vision 

Metrovision Satellite TV (2) 

Tale-Communications, inc. (2) 

Times Mirror Satellite Service (2) 

United Cable (2) 

Delta Satellite Corp.(Skycable) (1) 

General Instrument (3) 

HBO (4) 

NRTC "Rural TV" (1) 

Netlink USA (5) 

Satellite Broadcasting 
Network - PrimeTime34 (5) 

Showtime/The Movie 
Channel (4) 

Superstar Connection 
United Video (5) 

TEMPO Dev. Corp. (5) 

(1) Packager Only 

(2) Cable Operator - Pkg. available ony n franchise area 

(3) Programming sold in conjunctioon v/ equipment 

(4) Programmer/Packager 

(5) Superstation Carrier/Packager 
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Satellite A 
Broadcasting& 

Communications 
Association 

dAmenca 

Contact. Chnstine GIiozzo 
17 August 1987 (703) 549-6990 

SATF.LIJTETV. FACTS AT A C.\ ANCK 

• Over 2 million home satellite dish owners (12/31/86) 

• 402,912 decoders in distribution (8/15/87) 

• 22 Services available by subscription. 

- American Exxxtasy 
- CNN 
- Cinema* 
- HBO 
- Headline News 
- SelecTV 
- SHOWTIME/THE MOVIE CHANNEL Inc C) 
- Viewer's Choice (PPV Service) 

- Netlink USA -(Mid-September) 
. KUSA- Denver (ABC) 
. KCNC-Denver (NBC) 
. KMGH - Denver (CBS) 
. KRMA-Denver (PBS) 
. KDVR - Denver (Ind) 
. KSPN - Aspen (Ind) 

- PnmeTime 24 
. WABC-New York (ABC) 
. WBBM-Chicago (CBS) 
. WX1A Atlanta (NBC) 

- Superstar Connection 
. WGN (Chicago) 
. KTVT (Fort Worth) 
. WOR (New York) 
. WPIX (New York) 

I A M M lofix nm\ ctnecan 
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2-

9 Services to encode in 1987 • 
• CBN 
• Disney 
• Lifetime 
• MTV 
• Nickelodeon 
• Nostalgia 
• USA Network 
• VH-1 
• WTBS 

The majority of these services are currently test scrambling. 

Approximately 100 unscrambled services still available to dish 
owners. 

- 74 audio program services available 



YEARLY BREAKDOWN IN DISH SALES 

1980 

1981 

1982 

1983 

1984 

1985 

1986 

4,000-

27,000-

100,000-

250,000-

470,000 • 

720,000 -

215,000-

6,000 

40,000 

• 160,000 

330,000 

560,000 

750,000 

240,000 

•1987 

'Monthly Breakdown. 

January• 

February• 

March-

April • 

May-

June-

July-

23,000 

21,000 

22,000 

19,000 

17,000 

16,000 

18,000 

Authorized Decoders 

Service Subscriptions 

Cumulative Rjtio 
ofSubs/VCIl 

1986/87 MONTHLY SALES OF DECODERS 

35 35 37 38 43 44 47 

•TOTAL 
TO DATE JAN 87 FEB MAR APR MAY JUN JUL 

14,341 13,851 19,274 21,543 15,336 14,157 18.824 201,874 

55,581 52,006 91,746 103,918 95.261 87.707 141,54 3942,142 

N/A 

'Includes previous monthly totals prior to December 1986 
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"Approximately 100 unscrambled services available to dish owners 

- ABC Network 12[T1] 10[T2J 

- Alaska satellite TV Project 24[F5] 

Local & Network Programming 

* America's Shopping Place 11[W5] 

TV Shopping 

- America's Value Network 05[F4] 

24 hour shopping 

- American Christian TV (ACTS) 15[Si] 

Southern Baptist Convention 

- American Movie classics 10[F4] 

Classic American movies 

- Armed Forces Satellite Network 22[F2] 

Ntwk & independent prog for military 

- Arts t Entertainment 2 4[F3] 

- Black Entertainment TV 20[F3] 

- Boresight oi[W5] 

TVRO-industry news, Thurs , 9pm (E) 

- Bravo 02[F4] 

Cultural service, movies 

- C-Span 13[G1] 

Live, taped coverage of U S House 

- C-Span II 08[F4] 

Live, taped coverage of U S senate 

- Cable Value Network 12[F3] 

TV Shopping 

- Caravan of Values 09[F4] 

lam to 5pm (E) 

- Caribbean Superstition 2 3[W5] 

Variety (24 hours) 

- CBC (Atlantic/North) i9 AD] ll[«D' 

Canadian Brdcst feed to Atl /Mt Time 

- CBMT Montreal 20[AD] 

Canadian Brdcst Co feed to Eastern Tine 

- CBS Network (West) 15(T1] 

4 other feeds as well 
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- Christian Television Network 05[S1] 

Religious Programs (24 hours) 

- consumer Discount network 1 * 2 20(F4] 24[F4] 

TV shopping 

- country Husio TV 13[T3] 

Country music videos 

- Discovery Channel, The 22[Gi] 

Family entertainment, education & specials 

- Disney Channel, The (Bast/West) 04[Gl] 24[G1] 

Family entertainment 

- Eternal Word TV 18[F3] 

Catholic programming 

- rinanoial Hews network/ 04[F3] 

SCOBB 07[Fl] 

Financial/sports review 

- Fox TV network 

East 7-10 pm 01,24[T1] 

West 10 pm - 1 am 14[Tl] 

- Qalavision 20[Gl] 

Spanish programming 

* Gospel Musio network 03[F4] 

- Health info, network 09[S1] 

1-3 pm (E) weekdays 

- Hiapanio Broadcasting network 18[W4] 

News in Spanish, Mon-Fri, 6 30pm (E) 

- Hit Video OSA 18 [F4] 

'Round-the-clock video 

- Home Shopping network 1 2 22[F3] oi[F4] 

Shop-by-phone, 24 hours 

- Home Sports Bnt. (Houston) H[F4] 

Astros, Rockets 

- Home Team Sports 22[F4] 

Baltimore, Washington pro/am sports. 

Orioles, Bullets, Capitals 

- House of commons (English) 24[AD] 

Parliamentary coverage 

89-491 0 - 8 9 - 5 
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Reus* of Commons (French) 16[AD] 
Parliamentary coverage 

inspirational Network 17[Gl] 

Religion 
International Television Net. 19[W4] 

Syn. programming from Australia & Europe 
JISO (Japanese) 13[W4] 

Feed from U.S. to Asia 
KDVR-Ind. - Oenver 20[F1] 

KFKB, San Diego 04[HI] 
CBS affiliate 

KSPH-Ind. - Aspen 24[Fl] 
Learning Channel, The 02[F3] 
Liberty Broadcasting Network 07[F4] 

Religious programming 
Lifetime 17[F3] 
Health, crafts, cooking, exercise, interview 

Lifaway TV Network 21[SI] 
Shopping 

Madison Square Garden (NY) 06[F4] 

Sports, pro & amateur, entertainment 
MuchMusio 06[AD] 

Music videos 
Music Television (MTV) 17[G3] 

Rock videoclips, concerts 
Nashville Network, The 02[Gl] 

Country entertainment, interview, sports 
National Christian Network 06[W4] 

Religious Programming 
National Jewish TV 14[F4] 

Jewish Programming 
National Shopping Club 23[G3] 

24 hr. TV shopping 
NBC Network (East) 08[Fl] 

NCN 06[W4] 
Religious programming 

New England Sports channel, The 2 3[F4 j 
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- New Bagland sports Hetwork 13 [F4] 
Red Sox, Brains 

- Hiokelodeon (West/Bast) 04[F4] oi[F3] 
Ed/entertain, children's prog. (24 hrs.) 

- nostalgia Channel 21[F4] 
Old-time TV, films, news 

* Peace Channel, The 24[W4] 
- Playboy Channel 24[F4] 

Adult entertainment 
- Prime Ticket sports 07[Fi] 20[F4] 

Southern California 
- Pre *a sports Hetwork 08[W5] 

Mich., Ohio, Ind., Detroit Tigers 
- PBS (a) Educational 15[W4] 
PBS (B) Educational 17[H4] 
PBS (C) Educational 21[W4] 
PBS (D) Educational 23[W4] 

* QVC Hetwork 08[F3] 
- Rook Christian Hetwork 03[F4] 

Music videos, religious, 24 hrs 
(English t Spanish) 

- Satellite Show, The 03[W5] 
TVRO news program, Tues 9pm (E), Sat 12pm (E) 

- Shop-Xt-Home 15[F4] 
TV shopping, 18 hours daily 

- Silent Hetwork, The 23[F4] 
Programming for the deaf 

- Sky Merchant 11[G3] 
TV shopping 

- Sports Channel 12[F4] 
NY sports area 

- SportsVision (Chicago) 09[F4] 
White Sox, Bulls 

- TelShop 06[F4] 
TV Shopping 

- Tempo Television 06[F3] 
Variety 
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- Three Angela Broadoaating 17[Fl] 
Religious 

- Travel Channel 16[F3] 
- Trinity Breadeaating Network 03[F3] 

Religious 
- Oniveraity Network 02[W5] 

Religious, Dr. Gene Scott 
- Univialon 06[G1] 
- USA network (Ha»t/weat) 2i[Gi] 09[F3] 

Variety 
- Video Hlta-l (VH-1) 15[F3] 

Music videoclips 
- Weather Channel, The 19[F3] 

'Round-the-clock weather 
- Wold Satellite Television Net. 23[Tl] 

Syndicated programming 

- Worldwide Television Net. 16[Fl] 
European news feeds 11 4 5 am (E) weekdays 

- XEW, Mexico City 14[Ml] 
- XHDF, Mexico City 08[Ml] 
- XHITM, Mexico City 02[Ml] 

•New services 

Chart courtesy of Satellite TV Week 
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18 AUGUST 87 

CH/BAI AUDIO raoanxM SBRVTCBS 

22[F2] »!«*• 

Variety, Navs, Sports 

23[F2] 8BCA Information Channel 

(•orth Aaarioa ono) 

TVRO Call-in Variety 

07[G2] Supermarket Radio Hatwork 

03[F4] Inspirational Kusic Sarvloa 

07[F4) Puerto Rico station (Spanish) 

21[F4] Jaaa Aaarioa 2 

09[Tl] Country Kusic 

04 [AD] OTnr-FM - Toronto 

05[AD] CBC Radio - French 

06[AD] Background Kusic 

06[AD] CM-AM - Toronto 

08[AD] CFHI-FK - Toronto 

11[AD] CBC Radio - Toronto 

14[AD] CKAC-AK - Montreal 

14[AD] CITE-FK - Montreal 

IS[AD] CBC Radio - French 

IS[AD] Classical 

16[AD] CBC-FM - French 

Classical 

16[AD] CBC-FM - English 

Variety 

17[AD] CBC Radio - English/Indian 

Variety 

18[AD] CIRX-FM - Edmonton 

18[AD] CIO - Alberta 

News 

19[AD] CBC Radio - English/Indian 

20[AD] CBC Radio - English/Indian 

21[AD] CKHK-FM - Yellowknife, NWT 

22[AD] CBC Radio - English 

Classical Jazz 

Page l 

_FJU_ UZX_ BXSHX 

K-N 6 1 

K-W 6 2 

M-N 

DS-N 

K-H 

K-W 

KX-N 

DS-N 

DS-N 

K-N 

N-N 

M-W 

M-N 

M-N 

DS-N 

DS-N 

M-N 

DS-N 

S 

s 
5 

5 

6. 

5 

5 

5 

7 

8 

6 

6 

5 

6 

5 

6 

S 

14 

3 

58 

41 

.2 

58 

41 

41 

38 

145 

8 

17 

76 

17 

41 

17 

41 

5 76 

5 94 

5 58 

5 S8 

6 48 

S 53 

5 53 

DS-N 5 76 

MX-W 

M-W 

M-N 

M-N 

M-W 

DS-N 

6 17 

6 8 

6 17 

6 17 

5 41 

5 76 

5 94 
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18 AUGUST 87 Page 2 

CH/flAJ AUDIO PBOOttAM BEHVTCB8 >MT LBX3L. RIGHT 

22[AD] crXX-FM - New Westminster BC HX-W 6 8 

23[AD] CXKW-AM - White Horse, Yukon M-W 5 41 

23 [AD] CROB-m - White Horse M-W 5 41 

23[AD] VOOf-AK - St. Johns M-W 6 17 

24[AD] CBC-7H - French DS-N 5 41 5 58 

classical 

24 [AD] CBC-m - English DS-N 5 76 S 94 

Variety 

03[SI] m America K-N 6 3 

03[si] Ksri-ru M-W 6 2 
Easy listening 

05[SI] WCIE-FM DS-N 5 58 5 76 

Religious 

07[SI] KNZ-7M - Los Angeles MOR 

07[SI] KSHO-AM - Los Angeles 

15[S1] "CCO-AM - Minneapolis 

17[SI] X-SAT 

TVRO Talk Show 

21[S1] LIN M-W 6 2 

Religious 7am - 7pm 

21[SI] Yesterday USA M-w 6 2 

7pm - 7am 

*06[W5] Religious in Spanish M-N 6 3 

18 [W5] MUZAK M-N 5 4 

Contemporary Music 

18[W5] MUZAK M-N 5 58 

Music Service 

18[W5] MUZAK M-N 5 76 

Music Service 

18[W5] SBN Sheridan Broadcasting Net. DS-N 7 38 7 56 

Soul 

20 [T3] USA Radio Network M-N 6 2 

News, Religious 

03[F3] Contemporary Christian Music DS-N 6 12 6 3 

M-N 

M-N 

M-N 

M-N 

5 58 

5 76 

6 2 

6 8 
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18 AUGUST 87 

OZOX M P M PROORAM BBRVICgB WIT 

04[F3] KXOO-FM (LA) DS-N 

Jazs 

04[73] Cable Radio Hetvork M-N 

MOR Music 

04[F3] KTLA-F* 

06(PS] country Muaio 

06[F3] Contemporary Muaio 

06[F3] Muaio of '50a a >«0a 

06CF3] Rhythm * Blues 

06[F3] Comedy 24 hours 

06[F3] Big Banda of the M O a 

06[F3] In Touch -

Reading to blind & disabled 

12[F3] WCCO-AM - Minneapolis 

16[F3] Sagamore "Native Cultures" 

16[F3] WMWS-FM - Spanish 

03[Gl] MOR 

Music Service 

03[Gl] WXFT-FM D-N 

Classical 

07[Gl] CNN M-W 

Radio News Service 

08[Gl] CNN M-W 

Radio News Service 

09[Gl] ESPN M-W 

Prog. Changes 6 30 & 9 30 am 

11[G1] Niea a Eaay/Muaio Over Amor. 

11[G1] Cable Jasi 

11[Gl] Contemporary Christian 

1S[G1] HQZR-FM (NYC) Classical Music 

1S[G1] Greek Network 

Music, news, specials, sports 

15[Gl] Italian Network M-N 

Music, news, specials, sports 

Page 3 

I(£ZX_ RIGHT 

5 58 5 76 

5 94 

DS-W 

DS-N 

DS-N 

M-N 

DS-N 

M-N 

M-N 

M-N 

M-N 

M-N 

M-W 

M-N 

6 

S 

5 

6 

7, 

7 

7 

7 

6 

6 

6 

5 

3 

4 

58 

435 

.38 

695 

785 

875 

2 

2 

2 

94 

6 48 

S 94 

5 76 

7 56 

6 3 

6 3 

6 2 

DS-N 

DS-N 

DS-N 

DS-N 

M-N 

7 38 

5 94 

6 30 

6 3 

7 335 

7 56 

6 12 

6 48 

6 48 

7 425 
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18 AUGUST 87 Page 4 

SBIUX »roio PROORMI SERVICES FMT LEFT RIGHT 

17[G1J Raligloua proflrans M-w 6.2 
Neva 

24[F5] XSn-m DS-N 7 38 7 56 
Public Radio 

D8 - Discrete MP - Multiples H - Narrow 

M - Monaural KX - Matrix W - wide 

*Neu services 

**Chart courtesy of Satellite TV Week 
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25 August 87 

urauxn suBfcmiPTioM STATISTIC* 
By Prograaaer/Packager 

— ~ " « — — • 

Aaarloan Baantaay 
8 0 0 / 8 2 4 - 2 4 5 4 

BTAOT DATB 

Aug 86 

BTSTPI 

vidaocipher II 

A L« CAM! 
PRICB FOl flBttVTgE 

S1S0/S nontha 
$240/year 
$480/2 yra-srd free 

202/337-5260 
N/A N/A N/A 

•• 24 Aug 87 VidaoClphar II $15 par yaar, $34 95 
800/843-9266 incl. CNN/Headline 

Nava ~ also avail­
able in packaga form 

cm/Headline Maws 
800/843-9266 

1 Jul 86 vidaocipher II $25 par yaar — 
also available in 
packaga form 

Discovery Channel 
301/577-1999 

Ko formal 
announca-
mant. 

N/A Available in 
package form only 

Disney Channel 
818/842-2877 

End of 87 Vidaocipher II N/A 

ssm 
800/422-9000 

3 Aug 87 Vidaocipher II $24 96/year ~ 
also available in 
package form 

BBO/cina 
800/HBO-OISR 
(can also order 
CNN/Headline News 
v/saae call) 

15 Jan 86 Vidaocipher II $12.95/month 1 serv 
$116.55/year 1 serv 
$19.95/month both 
$179 55/year both 
$5 40/month (after 
$50 dealer rebate) 
w/purchase of VCII 
s 1 yr subscription 
to HBO/Cinemax 

- 1 -
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Learning Channel 
202/331-8100 

BTAM DAM 

Ko formal 
announce­
ment. 

JSXSXBH-

N/A 

A I* CARTB 
PBICB TOR BBpyx^P 

Available in 
package form only 

Lifetime 
212/719-8900 

Dec 87 VideoCipher II Available in 
package form onl/ 

MTV 
800/422-9000 

Dec 87 VideoCipher II Available in 
package form only 

Haahville Hatwork 
615/889-6840 

N/A N/A Available in 
package form only 

Nickelodeon 
800/422-9000 

VideoCipher II Available in 
package form only 

Nostalgia channel 
800/S82-2582 

End of 87 VideoCipher II N/A 

SelecTV 
800/DECODE1 

VideoCipher II S25 50/3 months 
($8 50/month) 
S95 40/year 
($7 95/month) 

SHOWTIME/THE 
MOVIE CHANNEL 
800/422-9000 

27 May 86 VideoCipher II $10 9 5/month 1 ser 
$120/year 1 ser/ 
$16 95/month bot1! 
$186/year both 

0SA Network 
800/422-9000 

Viewer's Choice 
800/422-9000 
(PPV Service) 

31 Aug 8 7 

Nov 86 

VideoCipher II 

VideoCipher II 

Available in 
package form only 

Approx $4 95/per 
viewing (Addit»c-
charges for non-a. 
Viacom Satellite 
Network retail 
subscribers ) 

- 2 -
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VB-1 
800/422-9000 

aiMi nn —aiflxm « M ™« ^vrm 
Oac 87 vidaoClphar II Availabla In 

package form only 

800/331-4806 
Jun 86 VidaoClphar II Availabla in 

packaga form only 

404/931-9310 
5 Oct 87 VidaoClphar II Currently 

availabla only 
thru Tempo. 

* N/A denotes "not announced" 
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CMARMKMOPBM 

Conaumer Satellite 
syetaa Vatloaal 
Programing Sarv. 
800/444-3474 

SERVICES 

Base Pak - (CNN, CNN 
Headline News, WGN, 
KTVT, WPIX, WOR) 

Premium 1 -
(Base Pale + HBO/ 
Cinemax) 

Premium 2 -
(Base Pale + SHOHTIHE/ 
THE MOVIE CHANNEL) 

Multichannel -
(includes SHOWTIME'3 
12 service-pkg + 
SHOWTIME/TMC) 

ESPN 

_PiISB_ 

$65 00/year 

$242 55/year 

$249 00/year 

$248 00/year 

$26 00/year 

The satellite source 
800/367-1234 

American Exxxtasy 

FnmeTime 24 

Superstar Connection 

HBO & Cinemax 

9 basics package 
(ESPN, CNN, Headline 
News, CBN, USA Network, 
WGN, KTVT, WOR, WPIX) 

HBO/Cinemax 
9 basics 

HBO/Cinemax 
9 basics 
+ VideoCipher II 

SHOWTIME/TMC 

$135/6 months 
$225/1 year 

$50/year 

$44/year 

$179/year 

$120/year 

$299/year 

S6l9/year 

$l36/year 

CABLE OPERATORS 

*Nevchannels 
800/458-0050 
(NY, PA, AL, NJ, 
NC, SC, LA & 
FL only) 

SERVICE3 

Pac 1 - (Superstar 
Connection, WTBS, 
CH'I "eadline News) 

PRICE 

$4 00/month with cur: 
subscription to a pa 
service $6 00 stai— 
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CH/SAT 

18TW5] 

20TJ3] 

03[F3] 
<KF3] 

04IF3] 

0«[F3] 
06[F3] 
06IF3] 
06[F3] 
06[F3] 
06[F3] 
06[F3] 

12TF3] 
1«[F3] 

03[G1] 

03[Gi] 

07(G1] 

09[G1] 

11[G1] 

1I[G1] 
1I[G1] 
I5[GI] 
I5[G1] 

15[G1] 

17[G1] 

07[F1] 
07[F1] 
24[F5] 

DS - Discrete 
M - Monaural 

AUDIO PROGRAM SERVICES 

SBN Sherldaa Brotdcutlnf Net 
Soal 

USA »»dlo Network 
Nww* Religious 

CBN Christian Contemporary 
KKGO-FM(LA) 

Jazz 
Cable Radio Network 

Adult Contemporary Music 
Couitry Muile 
Adult Contemporary 
Mualcof'5ts, '»s*'7»s 
Rhythm ft Blues 
Comedy 14 hours 
Bit Bands of the '40s 
In Touch -

Reading to blind ft, disabled 
WCCO-AM - Minneapolis 
New York ItaUan 

Multi-Ethnic Programming 
MOR 

Music Service 
WMFT-FM 

Classical 
CNN 

Radio News Service 
ESPN 

Prog Changes 6.30 ft 9-30 am 
Nice ft Easy 

Music Over America 
Cable Jazz 
CBN Religious 
WQXR-FM (NYC) Classical Music 
Greek Network 

Music news, specials, sports 
Italian Network 

Music news, specials, sports 
Religious programs 

News 
KKGO-FM Jazz & Movie Music 
KNX-FM - Los Angeles MOR 
KSKA-FM 

Public Radio 
MP - Multiples 
MX-Matnz 

FMT 

DS-N 

M-N 

DS-N 
DS-N 

M-N 

DS-N 
DS-N 
M-N 
DS-N 
M-N 
M-N 
M-N 

M-N 
M-N 

M-N 

D-N 

M-W 

M-W 

DS-N 

DS-N 
DS-N 
DS-N 
M-N 

M-N 

M-W 

M-N 
M-N 
DS-N 

LEFT 

7 38 

62 

6.12 
558 

7 335 

54 
538 
6.435 
7 38 
7 695 
7 785 
7875 

62 
62 

594 

6.3 

6.3 

62 

7 38 

594 
630 
63 
7 335 

7 425 

62 

558 
576 
7 38 

N-
W-

RIGHT 

Narrow 
Wide 

7 56 

63 
5 76 

594 
576 

7 56 

6.48 

7 56 

6.12 
6.48 
648 

7 56 

•New services 
-Chart courtesy of Satellite TV Week 
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Mr KASTENMEIER NOW, I would like to call on Mr Bliss 
Mr Buss Mr Chairman, members of the subcommittee, thank 

you for this opportunity to appear before you today and present the 
views of the satellite earners of the superstations concerning this 
bill Luckily, I had a large breakfast, so I will be able to talk a long 
time 

As stated by the Chairman, I am the chief operating officer of 
United Video, which is a satellite carrier for WGN, WPIX, and 
KTVT I have been in this business virtually all of my life, having 
started working for my dad in the cable business when I was a 
teenager 

I am appearing today on behalf of United Video, Southern Satel­
lite and Eastern Microwave We are the Federal Communications 
Commission's authorized satellite resale carriers which deliver the 
superstations WGN from Chicago, WPIX from New York, KTVT 
from Dallas, WTBS from Atlanta and WWOR from New Jersey to 
viewers throughout the United States 

To add a little perspective, prior to 1976 all distant mdependent 
stations were delivered to cable systems by terrestrial microwave 
and there were what were then called superstations They were not 
as super as they are now, but they were around 

Starting in 1976 with TBS, superstations went on the satellite, 
followed closely by WGN, then WOR and, a couple of years later, 
by WPIX and KTVT Over 40 million cable homes now enjoy super-
station programming which is virtually all the cable homes, most 
of them getting one or more of the superstations 

During the first ten years of satellite service, the three original 
carriers served the cable television industry almost exclusively 
using unscrambled signals Scrambling became necessary because 
of the satellite signal piracy problem Programming intended and 
paid for by legitimate paying customers was being improperly 
intercepted and used by businesses who were not paying for the 
services 

In our specific case, we found that shortly after we scrambled, we 
acquired about 1,000 new customers who just happened to start 
taking the service 

The demand, by the private dish industry, representmg approxi­
mately 2 million TVRO backyard dish owners for the availability 
of the superstations, was intensive when we announced that we 
would scramble At the present tune, there are over 195,000 TVRO 
dish owners who subscribe to and pay for one or more of the serv­
ices delivered by the superstation carriers 

These services are available either ala carte or as part of a pack­
age, such as United Video superstation connection package, which 
is a package of five different services 

I would like to emphasize and make it abundantly clear that it is 
our position that our service to TVRO subscribers is covered by the 
Copyright Act and is thus not an infringement of copyright I 
would like to add, at this point, that without the compulsory li­
cense, as defined in the copyright act, the three carriers would 
cease to exist There is absolutely no question in my mind that we 
would unequivocally go out of business and deprive 40 million cable 
owners, plus the 2 million TVRO users of these services 



135 

Clearly, however, without clarification, we the carriers will face 
the potential financial exposure which could result from copyright 
litigation I might also note that the substantial litigation that has 
gone on in the past, spoken of by Mr Boggs, has primarily been 
between the copyright owners trying to figure out how to split up 
the pie 

Last year, a virtually identical bill, H R 5126, was introduced 
and Ed Taylor spoke before this subcommittee on behalf of the car­
riers At that point in time, we suggested several changes to the 
bill We are now coming before this committee, suggesting that the 
bill be accepted as is, because the last bill did not get anywhere be­
cause I think people kept trying to change it 

One of the changes that has been suggested or is bemg floated 
around is the white area proposal I think the white area proposal 
is sort of communism It sounds kind of good in theory but it just 
will not work 

For all of the foregoing reasons, the carriers unanimously and 
wholeheartedly support H E 2848 without clarification and with­
out reservation 

Thank you for your attention and I would be pleased to answer 
any questions 

[The statement of Mr Bliss follows ] 
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TESTIMONY OF ROY L BLISS 

Mr Chairman and distinguished Members of the Subcommittee, 

I thank you for the opportunity to appear before you today to 

present the views of the satellite carriers of the 

"Superstations" concerning the Satellite Home Viewer Copyright 

Act of 1987, H.R 2848. 

I am the Executive Vice President and Chief Operating Offi­

cer of United Video, which is the satellite carrier for WGN-TV, 

WPIX, and KTVT I began my career in cable television at a young 

age by working in my dad's cable systems in Wyoming I worked 

for a manufacturer of cable equipment while in college and in 

1969 joined a company which is now United Cable. I spent several 

years in cable management and was later appointed General Manager 

of the Microwave Division, and subsequently became Vice President 

of United Video which was then a division of United Cable. I am 

appearing today on behalf of United Video, ("United Video*), 

Southern Satellite, and Eastern Microwave, ("Eastern Microwave'). 

United Video, Southern Satellite, and Eastern Microwave are 

the Federal Communications Commission authorized satellite resale 

carriers which deliver Superstations WGN Chicago, WPIX New York, 

KTVT Dallas, WTBS Atlanta, and WWOR New Jersey, to cable 
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television systems throughout the Untied States Prior to 1976, 

all distant independent television stations were delivered to 

cable systems by terrestrial microwave carrier However, this 

mode of delivery was limited by technological and economic 

factors to regional distribution usually covering only three or 

four states for each signal Satellite distribution began in 

1976 with WTBS, followed by WGN, WWOR, WPIX and KTVT These sig­

nals then became the "Superstations" of the cable industry The 

Superstations proved to be an extremely popular cable service and 

are now distributed to millions of homes on a nationwide basis, 

24 hours every day Over forty million cable homes now enjoy 

Superstation programming, which represents over 95% of all cable 

homes served by over 14 thousand cable and SMATV systems 

During the first ten years of satellite service, the three 

original carriers served the cable television industry delivering 

unscrambled signals throughout the country However, during the 

last two years, each of the carriers has encoded or "scrambled" 

its signal as a means of controlling its distribution network 

Scrambling became necessary because of the satellite signal 

piracy problem Programming intended and paid for by legitimate 

paying customers was being improperly intercepted and used by 

businesses who were not paying for the service Carriers were 

losing hundreds of thousands of dollars to commercial 



139 

Testimony of Roy L. Bliss 
November 19, 1987 
Page 3 

establishments. For this reason, the carriers were forced to 

scramble the signal transmission 

The three carriers had all received requests to deliver the 

Superstations to private TVRO dish owners This is a market 

which all three had desired to serve but did not initially serve 

because of technical and legal uncertainties. Because the 

Superstations are FCC licensed television stations, specific 

copyright considerations apply to them that are not applicable to 

other cable satellite services However, the demand by the pri­

vate dish industry, representing approximately two million TVRO 

or "backyard" dish owners, for the availability of the 

Superstations was intensive Availability of an economic scram­

bling system resolved the technical questions and ultimately the 

carriers interpretation of the legal issues prompted them to 

respond to this demand and one-by-one during this past year the 

carriers began to deliver their services to the TVRO subscribers 

At the present time, there are over one hundred ninety-five thou­

sand (195,000) TVRO dish owners who subscribe to one or more of 

the services delivered by the Superstations These services are 

available either as a single channel service ("a la carte") or as 

part of a package with other channels (such as United Video's 

"Superstar Connection") 
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The decision to respond to the nationwide TVRO dish owner 

demand for television programs available to cable subscribers and 

urban residents, did not of itself in any way resolve the legal 

issue pertaining to copyright infringement However, it must be 

emphasized and made abundantly clear, that it is the carriers' 

position that their service to TVRO subscribers is covered by 

Section 111(a)(3) of the Copyright Act of 1976, Title 17 of the 

United States Code, and is thus not an infringement of copyright 

Section 111(a)(3) was written and enacted in 1976 before the 

first satellite transmission of any television programming, and 

certainly before delivery of such services to TVRO subscribers. 

Thus, for obvious reasons, there is no specific reference to TVRO 

viewer service anywhere in the Copyright Act of 1976 There are 

those who are opposed to the concept of direct service to TVRO 

owners and take the position that because TVRO service is not 

mentioned in the Copyright Act, it is not permissible Clearly, 

without clarifying legislation, the carriers will face the poten­

tial financial exposure which could result from copyright litiga­

tion and will have an obvious adverse effect not only on the car­

riers but also on the general viewing public who wish or need to 

receive their television programming through private TVRO dishes 
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The private dish industry and those who serve it, such as 

these carriers, deserve the right to equal service without the 

threat of unnecessary and unfounded litigation. The carriers 

agree that the extension of a statutory license to home viewers 

is the reasonable and responsible solution For that reason, the 

carriers wholeheartedly and unequivocably support the satellite 

Home Viewer Copyright Act of 1987. 

In 1986, a virtually identical bill, H R 5126, was intro­

duced. At a hearing before this same subcommittee held on 

August 7, 1986, the carriers testified in support of that bill. 

In supporting that bill, the carriers made a number of sugges­

tions which they believed would result in a better bill, however, 

the bill did not reach the House floor It is the carriers' 

belief that the greatest chance for the ultimate success for 

H.R. 2848 is for those who support the concept of the legislation 

to support the bill in its present form, notwithstanding improve­

ments which they believe could be made It has been reported 

that certain dissenters to the bill will seek to add third party 

distribution requirements, pricing regulation, "white area" 

restrictions and other controversial provisions. While each of 

the "improvements" might benefit a small segment of the industry 

or serve the private interests of a competing industry, the 

inclusion of any one of them would have the effect of 
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neutralizing the goal of the bill which is "unrestricted service 

to the TVRO viewer " A bill which unnecessarily restricts the 

carriers' ability to deliver the Superstation service to TVRO 

subscribers will have the effect of denying that service to the 

very public which it is designed to serve. 

A striking example of this result is illustrated by the 

so-called "white area" proposal Under this proposal, the 

Superstations could be delivered only to TVRO subscribers living 

in areas that do not receive non-network television stations 

Such a proposal would limit the number of TVRO viewers who could 

receive the Superstations Many would lose the right to receive 

any of the Superstations Since, unlike network affiliates, the 

Superstations do not simultaneously duplicate any specific block 

of programs of any particular local independent stations, a white 

area restriction would confer an unwarranted and unfair burden on 

the carrier, affording the local station monopolistic protection 

against distant signals In many instances, it would result in 

limiting rural viewers to a single independent station 

foreclosing to these viewers an opportunity to choose among a 

number of stations' offerings This would be but another example 

of relegating TVRO viewers to "second class television viewer 

status." Finally, the carriers believe that any attempted imple­

mentation of such a restriction could be a technological 

nightmare, if not an impossiblity. 
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For all of the foregoing reasons, the carriers support 

H R 2848 without qualification and without reservation I hope 

that I have effectively conveyed to this Subcommittee the enthu­

siastic support of the satellite superstation carriers for the 

purposes designed to be achieved by this Bill 

Thank you for your attention 

Roy L Bliss 

for 

United Video, Inc 
Southern Satellite Systems, Inc 
Eastern Microwave, Inc 
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Mr KASTENMEIER Thank you 
Before I really get into questioning, I would just like to ask a 

couple of things for clarification WGN is not scrambled' 
Mr BLISS It is scrambled 
Mr KASTENMEIER It is? 

Mr Buss All five of these are scrambled 
Mr KASTENMEIER I thought one of them was not listed by Mr 

Ellison as being scrambled 
Mr ELLISON I believe I got them all in that list, yes 
Mr KASTENMEIER There have been superstations which have 

become non-superstations, have there not9 When you gave the his­
tory of the years, WTBS in 1976 followed by WGN, WOR and 
WPIX and so forth, were there not other superstations, one or two 
on the west coast, but then they dropped out"? 

Mr Buss There was one west coast, San Francisco, station, that 
lasted about a year 

Mr KASTENMEIER Thank you 
I would like to call on our last witness, Ms Kazie Metzger Ms 

Metzger 
Ms METZGER Thank you, Mr. Chairman, and members of the 

subcommittee My name is Kazie Metzger and I am the President 
of Satellite Broadcast Networks We are known in the industry as 
SBN 

I would also like to submit for the record some written questions 
and answers and a glossary of terms 

[The information of Ms Metzger follows ] 
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H R 2848 
Q & A 

1 Why is H R 2848 necessary'' 

Millions of rural Americans are in danger of losing access 
to network and independent broadcast television given the 
current controversy surrounding the rights of satellite 
common carriers to sell broadcast programming to home dish 
owners Despite the fact that this programming is 
indisputably available through satellite common carriers to 
cable subscribers under the Copyright Act of 1976, 
considerable debate still exists with respect to the sale 
of the same programming by the same carrier companies to 
home dish owners 

H R 2848 will clarify and confirm Congress' desire to 
foster distribution of broadcast television throughout the 
country, while providing compensation of all affected 
copyright holders The legal certainty H R 2848 will 
bring will end the current discrimination against both 
rural America and the dish industry and ensure that more 
viewers will receive programming, more compensation will be 
paid to copyright holders and more satellite equipment will 
be sold 

2 Who supports H R 2848? 

The Motion Picture Association of America, the Satellite 
Broadcasting and Communications Association of America and 
the National Cable Television Association have repeatedly 
and expressly endorsed the Bill Those organizations alone 
represent copyright owners, manufacturers and providers of 
communications satellites, satellite television 
programmers, home satellite dish equipment manufacturers, 
distributors and retailers, and cable operators. In 
addition, individual businesses who addressed The Senate 
Subcommittee on Communications such as. Turner 
Broadcasting, TCI, Amvay and the National Rural 
Telecommunications Cooperative, all supported H R 2848 and 
urged the Senate to introduce companion legislation 

3 How many companies are offering broadcast television 
stations to dish owners by satellite? 

Satellite Broadcast Networks Inc currently provides three 
network affiliate stations from three cities (New York, 
Chicago and Atlanta) to home dish owners for a subscription 
of $49 95 per year 
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TEHPO Development Corp offers WTBS, USA Network, and WWOR 
on an annual subscription basis for $19 95 each, 2 for 
20 95, and 3 for $37 95 

United Video/Superstar Connection offers four Independent 
broadcast stations, WGN (Chicago), WPIX (New York), KTVT 
(Dallas) and WWOR (nev York), to home dish owners for an 
annual subscription fee of $36 

Netlink USA will provide three network affiliate stations 
from Denver together with an independent and public 
broadcast station to home dish owners soon 

All of the broadcast stations mentioned above are provided 
to cable systems without legal dispute As a result, much 
of America can receive these stations today while 
distribution to the rural population of dish owners Is 
still subject to attack by some 

4 What Impact does the NBC and TCI/Netlink agreement have on 
H R 2848? 

On June 25, NBC and TCI/Netlink announced an agreement in 
principle to provide NBC to dish owners who do not have 
access to network signals from either an affiliate or a 
cable operator. Under the terms of this agreement, if the 
dish owner is in a cable franchise area, he or she must buy 
ten to thirty-five channels of basic cable to receive NBC 

While this agreement in principle represents a step forward 
as evidence of NBC's willingness to serve rural areas, it 
does not solve the problem for either the dish industry or 
the copyright owners in general Under the NBC deal, dish 
customers are still forced to purchase complete cable 
service just to get NBC even though they own their own 
facilities, and other copyright owners have not agreed to 
the plan TCI has since endorsed H.R 2848 as the complete 
answer to the entire problem. 

5 Why shouldn't companies who retransmit broadcast 
programming negotiate for the right to retransmit it? 

If the home dish industry was forced to negotiate all of 
the rights necessary to distribute broadcast television, 
there would be no broadcast television for rural 
Americans There are simply too many copyright owners and 
no single representative with whom to negotiate Even if 
individual negotiations were practical, successful 
agreements would have to be reached with all copyright 
holders in order to duplicate each broadcast day That 
burden is too much to bear for the individual companies 
involved at the present When the statutory license 
sunsets, each may be in a better position to do so 
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6 Does the FCC have any public policy on these matters'' 

The FCC has recognized that these copyright matters are 
better left to resolution by the Courts and Congress 
However, to the extent distribution of network and 
independent broadcast television is available nationwide to 
home dish owners, the FCC has made it clear that it will be 
ready to consider affirmative relief for any incidental 
harm done to any programming interests on public policy 
grounds 

7 Why does H R 2848 have a grandfathering clause? 

Representatives of copyright owners wanted to limit the 
application of H R. 2848 principally to those signals that 
are already on the satellite. 

Specifically, the Bill will apply to all broadcast stations 
(not the carrier companies) which either were distributed 
by satellite on or before June 1, 1987 or which are later 
available in cable systems representing at least ten 
percent of all cable subscribers Any company that desires 
to uplink the stations covered by the Bill may do so in 
direct competition with those who now distribute stations 
covered by the Bill 

8 Why should networks be included in H R 28487 

Since the networks are given the exclusive right to use 
the regulated airwaves, a limited national resource, they 
should serve all of America. Unfortunately the networks 
cannot serve every household through over the air 
broadcasts Each network has announced plans to scramble 
their feeds When this occurs, home dish owners will be 
unable to receive network programming except through 
companies such as SBN or Netlink USA To the extent the 
networks are unable or unwilling to serve everyone, others 
should be allowed to do so on their behalf That position 
was the driving force of the cable compulsory license ten 
years ago The sane need and balance is now required for a 
smaller market and industry 

9 How many home satellite dish owners cannot receive network 
programming off-air? 

CBS estimates that over four and one-half million homes 
cannot receive a CBS broadcast signal directly off-air 
Not all of these homes, however, are equipped with home 
satellite dishes 
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There are 2 million home satellite dishes in the United 
States Based on industry research, approximately one-half 
of dish owners have trouble receiving an over-the-air 
broadcast from one or more of the major television 
networks. 

While this audience of one million homes is small by 
network standards, it is made up of rural viewers who have 
made a substantial investment in a home satellite dish in 
order to remain within the telecommunications mainstream 
As the universe of dishes grows, so will the number of dish 
owners who cannot receive adequate network service 
over-the-air 

10 Doesn't cable extend the reach of off-air network 
broadcasts sufficiently to cover most of America? 

Some of the four to five million homes that are currently 
not able to get the signal of a local network affiliate 
off-air are able to subscribe to cable systems in highly 
populated areas The networks assume that urban cable 
systems extend their cummulative reach to most of those 
four to five million households However, most home dish 
owners live beyond the reach of most cable systems. It is 
estimated that up to 20 million homes will never have cable 
available 

To the limited extent cable is availabe to home satellite 
dish owners, they generally do not want to have to purchase 
broadcast television from most cable operators for a number 
of reasons If the dish owner wants to purchase only 
network service, he or she will be forced to also buy 10 to 
30 other channels at the same time for between $10 and $20 
a month even though most of those extra channels are 
available by satellite, sometimes without charge 

Frequently, home dish owners have elected to purchase a 
dish due to the poor service of a cable operator That 
poor service should not be forced upon them through an 
"exclusive" distribution outlet The satellite dish 
industry was built to serve them, and it should not now be 
made a step child to its mature and powerful competitor -
the cable industry 

11 What have the networks done to reach all American 
households? 

The networks currently reach the vast majority of 
television households As of yet, they have not found an 
economically and technically feasible way to reach the 
final small percentage of American homes that cannot be 
served off-air by network affiliates. 
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Translator or "repeater" stations have been built in the 
past with some success, but the networks now consider the 
expense and time associated with them to be prohibitive 
CBS announced a task force to study the unserved problem, 
but it has issued no plan or report since the announcement 
of the task force formation on January IS, 1986 

For some time, rural home dish owners have been able to 
watch the unscrambled network feeds, but the networks all 
intend to scramble all those transmissions shortly without 
offering them for sale to individual viewers 

Don't network affiliates have the exclusive right to 
distribute network programming in their areas? 

Not in fact Many times more than one affiliate of the 
same network is available off-air In Baltimore, for 
example, ordinary television antennae can pick up an ABC 
affiliate originating from Washington, Philadelphia, and 
Baltimore Moreover, the networks themselves have been 
delivering their programming over the satellite throughout 
the country, unscrambled and available to all home 
satellite dish owners, for several years without any "harm" 
to the affiliates 

When will the network satellite feeds be scrambled? 

CBS has begun to test its scrambling equipment on some of 
its feeds and will reportedly completely scramble all feeds 
this year NBC and ABC have both indicated an intent to 
scramble, presumably in 1988 CBS and NBC have made it 
clear that they do not intend to make their scrambled feeds 
available to home dish owners ABC has not made its 
position on that subject public. Once each network 
scrambles, those approximately one million homes equipped 
with satellite antennas which do not get off-air reception 
will be totally blacked out from network programming unless 
they can obtain it from a third party such as SBN or 
Netlink USA 

what will the Impact of H R 2848 be on the networks? 

Satellite delivery of network affiliate signals causes no 
economic harm to the networks In fact, it will increase 
the viewing audience of the networks and thereby increase 
advertising revenues The networks will also be free to 
scramble their feeds without impact on any viewers 
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15 What will the impact of H R 2848 be on networlc affiliates7 

The networks and their affiliates have claimed that 
satellite delivery of network affiliate stations 
theoretically interferes with the relationship between the 
network and its affiliates. However, it is very unlikely 
that many will pay $50 or more per year for a service they 
receive locally for free. In the words of Jack Lease, Vice 
President of programming and operation at WXIA, the Atlanta 
NBC affiliate uplinked by SBN, 

"Saleswise, it hasn't affected us," he 
says "In most cases, there are local 
[network] affiliates that viewers can 
receive, and when they can get the 
network from the local affiliate, why 
would they want to pay additional money 
for the scrambled, out-of-town 
stations?" Satellite Direct. March, 
1987 

According to Roger Ogden, President and General 
Manager of KCNC, NBC's Denver affiliate uplinked 
by TCI/Ketlink, 

"I can't imagine they'll find enough 
people out there willing to pay for the 
service to make it worthwhile " Satellite 
Direct March, 1987 

To the extent a small minority of dish owners subscribe to 
satellite-delivered network service in areas of adequate 
off-air reception, that minority will not be of sufficient 
size to cause harm to any affiliate By the time this Bill 
calls for arms-length negotiation of rates (after four 
years), it is estimated that only approximately three 
million dishes will be in place nationwide Only a portion 
of them will be equipped with necesary decoders (300,000 in 
place today) Only a portion of those dish-decoder homes 
will actually subscribe and only a very small portion of 
those subscribers will be within an affiliate's area of 
service Based on current estimates of future dish sales, 
an average affiliate may have at most a few hundred 
subscribers to satellite network service within its area of 
service Even when a dish owner elects to subscribe to a 
network satellite service, he or she will also be able to 
continue to watch the local affiliate at the flick of a 
switch 
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16 What will the Impact of H R 2848 be on copyright holders 
other than the networks and their affiliates7 

The Bill will provide an undisputed method for the 
disbursement of compensation to all copyright holders for 
the distribution of their works by satellite to home dish 
owners (Currently, no one pays copyright holders for the 
distribution of their works on the network feeds.) 

Although H R 2848 will allow distribution without 
permission in the short-term, copyright owners will retain 
control over their programming in the long-term through 
mandated negotiations and an eight-year sunset provision 
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GLOSSARY OF SATELLITE TV TERMS 

A/B SWITCH a switch which allows a television viewer to 
alternate between a satellite signal and reception of 
broadcast television using an off-air antenna 

ACTUATOR device used to position the satellite dish 

ADDRESSABILITY that feature of the customer authorization 
process that enables a program distributor to address a 
specific decoder to unscramble the signal supplied to a given 
customer 

AFFILIATE a broadcast television station which has 
contractually agreed to carry network programming in exchange 
for a network payment A network affiliate station may be 
owned by the network or may be owned by an independent company 
such as Gannett, Tribune, or Westinghouse 

ANTENNA satellite dish 

AUTHORIZATION the process through which the transmitter of 
satellite-delivered programming unscrambles its signal for a 
customer who has paid a subscription fee 

C-BAND the 3 7-4 2 GHz (gigahertz) band of transmission 
frequency It is the standard frequency range used for most 
North American satellite broadcasts and most satellite dishes 

COAXIAL CABLE transmission cable used to carry high frequency 
signal with low loss Comprised of a center conductor 
surrounded by a dielectic (insulator) which is covered by a 
metal shield. 

DECODER descrambles encrypted signals; can be purchased for 
home use with most satellite dish equipment 

DISH DEALERS business people who sell home satellite dishes 
and equipment to individual customers. 

DISH DISTRIBUTORS business people who sell home satellite 
dishes and equipment on a wholesale basis to dish dealers 

DRIVE same as actuator 

ENCRYPTION the scrambling of satellite signals done in order 
to secure the distribution of satellite signals and limit 
their reception to those viewers who have paid a subscription 
fee for the signals 

89-491 0 - 8 9 - 6 
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FOOTPRINT the area of the earth's surface that a satellite's 
signal is expected to cover It does not represent actual 
signal power at ground level, but it does give a good 
indication of the type and size system needed in a given area 
to receive a particular satellite 

FREQUENCY the number of oscillations per second of an 
electromagnetic signal Expressed in cycles per second or 
Hertz 

GIGAHERTZ (GHz) a frequency designation Giga means billion 
and Hertz means cycles per second 3 7 GHz would be 
3,700,000,000 cycles per second Term used to describe 
frequency at which domestic orbiting satellites transmit 

GRADE B CONTOURS the predicted area of off-air reception of 
the signal of a broadcast television station This may or may 
not be indicative of actual delivery of broadcast signals, 
since these are often impeded by terrain or terrestrial 
interference 

KU-BAND geostationary satellites transmitting in the 11 7 to 
12 2 GHz frequency band 

MEGAHERTZ (MHz) a frequency designation Mega means million 
and Hertz means cycles per second 70 MHz would be 70,000,000 
cycles per second 

MICROWAVE the frequency range from 400 MHz to 30 GHz 

NETWORK FEEDS satellite-delivered network programming sent 
from each network to each of its affiliates to which the 
affiliate inserts commercials, syndicated programming, and 
local programming producing the finished broadcast product 

OFF-AIR BROADCAST SIGNALS those television signals which a 
homeowner can receive using a conventional set-top or roof-top 
antenna 

POLARIZATION orientation within a frequency band of an 
electromagnetic signal Signals can be vertically, 
horizontally or circularly polarized 

RADIO FREQUENCY (RF) the electromagnetic band, between 10 KHz 
to 100 GHz, used for transmitting data, audio or video 

SYNDICATED PROGRAMMING non-network television programming 
which is distributed through local broadcast television 
stations and paid for by those stations 
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Tl terrestrial interference caused by land-linked telephone 
microwave transmissions which are often on the same frequency 
as satellite transmissions and which can cause problems if not 
filtered 

TRANSPONDER a combination receiver, amplifier, and transmitter 
on the satellite which handles a particular channel to be 
transmitted 

TVRO Television Receive Only antennas Describes the function 
of home satellite dish systems 

UPLINK STATION any ground station transmitting signals up to 
an orbiting satellite 

VIDEOCIPHER I TECHNOLOGY the technology introduced by M/A-Com, 
now General Instrument, which will be used by NBC and CBS to 
scramble their network feeds No home satellite dish owners 
will be allowed to purchase VideoCipher I decoders. 

VIDEOCIPHER II TECHNOLOGY- the technology introduced by 
M/A-Com, now General Instrument, which is used in decoders and 
scrambling equipment associated with virtually all scrambled 
satellite-delivered programming other than the network feeds 

WHITE AREAS those areas of the country which are not served 
directly by the networks, i e outside the reach of the 
off-air broadcast signals of the network affiliates 
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Ms METZGER I am here in strong support of H R 2848 I support 
it because it confirms the rights of satellite dish owners to receive 
the same broadcasts that are distributed without restriction 
throughout the rest of the United States today 

As we have heard from several of the speakers, there are some 2 
million television households today that are served by backyard 
dishes These dishes are generally in areas that are not passed by 
cable television and do have poor reception Our research shows 
that about half of these homes, about 1 million television house­
holds, are in areas where they get little or no network reception 
over the public airwaves 

These 1 million homes cannot receive these networks, and I refer 
to ABC, NBC, and CBS Most cannot even pay to receive the net­
works because cable television does not pass by their home Their 
only source of the major national news, basic entertainment, and 
major league sporting events that everyone takes for granted is 
over the satellite dish 

In fact, they have been watching the satellite transmissions that 
deliver network programming to the broadcast affiliates around 
the country These are the so-called network feeds 

The networks, however, have individually and separately an­
nounced they will scramble all of their private feeds to their local 
affiliates And they are, by and large, using VideoCipher I, as Dr 
Medress referred to, which is incompatible with the VideoCipher II 
or the consumer standard 

When these feeds are fully scrambled, network service to these 1 
million homes will be blacked out unless someone does something 
about it My company, SBN, is trying to do something about this 
consumer problem We are trying to do it with a fair and effective 
marketplace solution 

My company was founded in 1986 on a simple premise, to deliver 
network television to satellite dishes, just as network signals have 
been delivered to cable homes for the last 40 years SBN began 
serving these homes because the networks would not The networks 
have said, in effect, that the market is too small, too remote, too 
expensive for them to be bothered with 

We are also serving these homes today because cable will not 
Again, these homes are often too remotely located, too few in 
number, and just too expensive for individual cable companies to 
serve 

So because of the unwillingness of cable and of networks to serve 
these areas we began, almost a year ago, committing the millions 
of dollars necessary to distribute the sale of our service, called Pri-
meTime 24 That is ABC from New York, WXIA the ABC affiliate 
in Atlanta, and WBBM the CBS affiliate out of Chicago 

We do not touch the network feeds and our three broadcast net­
work affiliates are retransmitted in their entirety with all the ad­
vertising and certainly without modification We scramble them so 
that those who need the signals can get them and pay for them 
The local broadcaster is not harmed 

In fact, it is worth noting that right now the only harm anyone 
can say that can be coming to a local broadcaster is from the net­
work feeds themselves, which are not yet fully scrambled The net-
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work feeds today are right up on the satellite, unscrambled and 
free and clear for all to see 

But despite this current situation my company has met several 
challenges m its rights to exist We based our business on the au­
thority of the Copyright Act of 1976 In it Congress recognized the 
public benefits of maximizing the distribution of network signals to 
cable homes while balancing the rights of copyright holders with 
fair compensation 

Under that law, we now pay the required copyright fees, just as 
all cable systems do when they retransmit their signals to subscrib­
ers We believe that the language of the act speaks for itself, but 
obviously others disagree 

We have been sued by all three of the major networks and two 
network affiliate associations We feel that H R 2848 is now essen­
tial to clarify these issues and to make Congress' intent crystal 
clear to all 

If SBN were to lose m court and H R 2848 is not made law, the 1 
million homes that we seek to serve, or more, could immediately 
lose all access to networks and all satellite dish homes could lose 
the independent superstations that Mr Bliss just referred to 

Now, that might not be a big problem to the network executives 
in New York, but this is certainly a big problem m the living 
rooms of the rural communities that we serve Our communities 
tend to be Lone Wolf, Oklahoma, Clay City, Illinois, Black Creek, 
North Carolina, Lovelady, Texas, Cedarville, Ohio, Rocky Gap, Vir­
ginia or Boulder Junction, Wisconsin 

These are real places, where real people live and these are our 
real customers You would not believe how many rural route ad­
dresses there are in this country and we have personally taken the 
calls where people are really, truly delighted to know that they are 
going to be franchised and remain franchised with the three major 
networks 

I am not sure that any of us would particularly like to explain to 
these rural towns, to these rural homes, that they will not be 
watching the Super Bowl next year when the network feeds are 
scrambled and when the closest cable system will not even return 
their phone calls, if we are not available 

So as you debate the merits of this bill, please remember that in 
times of national celebration or in times of national disaster, it is 
still ABC, CBS, and NBC that bring us together That is whether 
we watch these channels over rabbit ears or cable or microwave or 
backyard satellite dish 

Cable and broadcasters have already demonstrated their unwill­
ingness or their inability to distribute news and entertainment to 
all parts of the United States They must not now be allowed to 
stand m the way of new technology that can extend this informa­
tion to all Americans 

Thank you 
[The statement of Ms Metzger follows ] 
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STATEMENT OF KAZIE METZGER, PRESIDENT 

SATELLITE BROADCAST NETWORKS 

Good afternoon My name is Kazie Metzger, and I'm the President 
of Satellite Broadcast Networks, known in the industry as SBN 

I'm here in strong support of H B 2848 I support it because 
it furthers the four principal goals of American communications 
policy 

1 Disseminating information to all Americans, particularly 
rural families in remote locations 

2 Protecting copyright holders and providing fair 
compensation for use of their works 

3 Advancing new communications technologies, and 

4 Promoting competititive communications services for the 
benefit of all consumers 

Unfortunately, that public policy has not been fully realized 
with respect to the primary and most popular communications 
resource in America network TV I'm here to talk to you today 
about that gap in communications policy, about the copyright 
holders who create the network broadcasts, about the competitive 
technologies of cable, broadcast, and the satellite dish, and 
most importantly, about the rural viewer who has already 
invested over $2,000 in a communications link to keep him in 
touch with the rest of the world It is this rural viewer who 
once again faces the threat of having that link cut 

Satellite dish technology is now a fixture in almost two million 
homes Nearly half or about one million of today's satellite 
dishes are in remote or mountainous locations with poor 
television reception — or none at all 

Those one million homes cannot receive network television over 
the public airwaves They can't even pay to receive network 
television over cable because cable doesn't pass their homes 
Their only source for ABC, CBS, and NBC is by satellite 

Thus far, they have been watching the satellite transmissions 
used by the networks to deliver their programming to their 
affiliates—the so-called "network feeds " The networks, 
however, have individually announced that they will scramble 
these feeds and will not allow access to any home satellite 
dishes The networks have stated that the feeds are private 
transmissions between theii and their affiliates, never intended 
for public viewing 
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While recognizing the validity of the networks' argument, the 
fact remains that when the feeds are fully scrambled, network 
service to those million households will be blacked out unless 
someone does something about it. 

SBN is trying to do something about it, with a fair and 
effective marketplace solution to this problem My company was 
founded in 1986 on a simple premise deliver network television 
to satellite dishes—just as cable companies have delivered 
networks to cable homes for almost 40 years. 

No one else is willing to serve these homes The networks 
themselves haven't reached the million dish homes that have poor 
broadcast reception Cable systems haven't. So SBN will, 
restoring access to them with the most advanced form of 
television delivery in the United States today the satellite 
dish 

SBN is doing it because the networks will not Now, the 
networks say they reach over 90% of all American homes As for 
the rest, the networks say that the homes they don't reach are 
too few in number, too scattered in location, to worry about 
They don't want to spend the millions necessary to get to those 
last few homes in hard to reach areas So this market is 
simply too small for the networks to be bothered with—and they 
have said as much in writing to the FCC And the FCC has in 
effect nodded in agreement, yes, this market is insignificant 

And, we're doing it because cable will not The million dish 
homes with poor reception are scattered across or adjacent to 
the franchise areas of thousands of cable systems And the vast 
majority of them are in sparsely populated areas that are too 
expensive for the cable system to reach So cable has not 
rushed to offer service to these homes In fact, it is 
generally agreed that there are at least 20 million homes that 
will never be wired for cable About 4 to 5 million of those 
are not adequately served by off-air broadcasts Many of these 
homes are potential dish owners, in addition to today's one 
million dish homes unserved by broadcast or cable 

Based on the unwillingness of cable and the networks to reach 
these areas, SBN announced more than a year ago that it would 
begin to sell PrimeTime 24, a package of three ABC, CBS, and NBC 
channels by satellite to rural America For us, today's one 
million homes define a market that is very well worth serving, 
the only way anybody can—by satellite 
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We supply network satellite service to those who will depend on 
it after the feeds are gone We retransmit the over-the-air 
broadcast signal of WXIA-Atlanta, WABC-New York, and 
WBBM-Chicago We do not touch the network feeds Our three 
channels are all network affiliates that are retransmitted in 
their entirety and without modification, and we scramble the 
channels so that only those who need them can get them 

The rest is not quite history, since the final chapters are now 
being written, in part in this hearing today We have gotten 
past the rigors of starting a business from scratch In so 
doing, we have committed our company at considerable financial 
risk to serving the satellite dish consumer 

There is one last obstacle to our continued service of the 
million homes that have been ignored by the established cable 
and broadcast interests That obstacle is the uncertainty, in 
the minds of some, regarding the legal basis under which our 
company and others can distribute scrambled channels to the 
satellite dish consumer 

When we started our business, we relied on the Copyright Act of 
1976, in which Congress recognized the rights of cable systems 
to retransmit broadcast signals to its customers Under that 
law, we pay the required fee for the right to distribute network 
programming just as cable systems across the country do We 
strongly believe that the language of this Act speaks for 
itself, licensing our retransmissions to home dish owners 
Others disagree 

By relying on the compulsory license granted us under the 1976 
Copyright Act, SBN has been sued by all three major networks and 
two network affiliate associations We have been sued for doing 
no more or less than all cable systems do every day when they 
rebroadcast network transmissions and charge customers for the 
privilege. H.R 2848 is essential, therefore, to clarify these 
issues and make Congress' intent crystal clear to all 

It's not easy—or inexpensive—for a new company to defend the 
rights of rural home satellite dishes in a landmark copyright 
case. But the resolution of this issue now has consequences 
beyond the corporate life of Satellite Broadcast Networks The 
satellite dish industry and the two million homes it currently 
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serves are awaiting its outcome And those companies that offer 
independent superstations such as Tempo, United Video, Netlink, 
and Eastern Microwave are also relying on our victory in court 

If SBN were to lose a first round in court and H R. 2848 is not 
around, these one million homes or more could immediately lose 
all access to the networks, and all satellite dish homes could 
immediately lose almost a dozen more channels of sports, movies, 
and entertainment. 

Now, this may not be a big problem in the network executive 
suites of Sixth Avenue in New York, but it sure is a big problem 
in the living rooms of rural communities like Lone Wolf, 
Oklahoma, Clay City, Illinois, Black Creek or Spring Hope, North 
Carolina, Ben Wheeler or Lovelady, Texas, Cedarville or Kitts 
Hill, Ohio, James Store or Rocky Gap, Virginia, and Boulder 
Junction, Wisconsin These are the real places where our 
customers live 

No one, I'm sure, would like to explain to the consumers of 
these towns in rural America that they won't be watching the 
Super Bowl next year when the network feeds are scrambled, when 
the closest cable system won't return phone calls, and if 
PnmeTime 24 is not available. 

To those who say, let companies like SBN negotiate for a 
license, I must point out that securing meaningful, contractual 
agreements with all of the copyright interests involved in 
network television is virtually impossible for us Just as the 
cable industry needed guaranteed access to programming in its 
early stages—and still enjoys the protection of the compulsory 
license—so now does the dish industry 

It is not enough to have an agreement with just one, two, or all 
three networks Sports interests, movie owners, syndicated 
programming distributors—all have to be in agreement in order 
for a marketplace solution to really mean something The recent 
NBC/TCI-Netlink deal falls short in this and in other respects 

As you know, these companies have signed an agreement in 
principle to offer network programming to some home satellite 
dishes It's a step in the right direction However, by 
offering no compensation to non-NBC copyright holders, the 
NBC/TCI-Netlink arrangement remains critically incomplete and 
vulnerable to dispute with other copyright interests 
The NBC/TCI agreement also deals away the rights of the rural 
dish owners so that it can protect the current cable market from 
competition It allows those one million homes without adequate 
broadcast reception to buy a network satellite signal only if 
cable is not available 
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If cable is available, the family that has already spent two 
thousand dollars or more on a dish is supposed to shell out more 
than two hundred dollars a year for basic cable service That's 
true because no cable operator is going to sell NBC separately, 
the dish owner will have to buy basic service and receive all 
three networks—plus perhaps another dozen channels that are 
readily available 

Instead of solving problems, the NBC/TCI-Netlink deal would 
simply translate to a multimillion dollar boondoggle for cable 
if it actually worked. It is not likely to work, however Dish 
owners who have already decided not to buy from cable are not 
likely to change their mind and now pay more than $200 for the 
annual network ransom The net result of the NBC/TCI-Netlink 
plan will be that local broadcasters still won't be delivered to 
those homes and those homes will remain without network 
programming 

In contrast, H R 2848 would allow sales to all dish homes in 
areas of bad reception, whether or not they are passed by 
cable It recognizes that as far as the local broadcaster and 
cable operater are concerned, the dish owner may as well be 100 
miles away H.R 2848 does not artificially protect cable It 
doesn't hurt the local broadcaster or the network It does 
offer real solutions to the rural viewer 

Finally, let me examine how the legislation will affect each 
remaining interest groups briefly Will this legislation in 
fact harm the networks themselves'' No, it will facilitate the 
extension of the network programming to homes that would be 
otherwise lost We deliver more homes to advertisers, the basic 
equation of network economics 

Do we harm the local broadcaster'' No, because our customers 
aren't reached by an over-the-air broadcast Nor is it likely 
that translators be able to reach them in the future 
Translators are expensive, cumbersome, and totally ineffective 
in mountainous regions So most, if not all, of these million 
homes are lost and will remain lost to the local broadcaster 

Moreover, since we are scrambled, we are watched only by those 
homes that need us We are not interfering with the broadcast 
reach of a local network affiliate. If anyone is hurting the 
affiliates, it is the networks themselves The network feeds 
are not fully scrambled They are right now up there in the 
clear for all to see for free, in competition with the networks' 
own affiliates 
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Are we harming the copyright holders'' No, because the 
legislation provides a mechanism for paying statutory license 
fees The copyright holders will be compensated, ]ust as they 
are under the cable compulsory license, perhaps at an even 
higher rate In addition, after four years, the flat rate of 
compensation is replaced by an arbitrated rate 

Does everyone in the dish industry back H R 2848' While we 
don't agree on everything, the various constituencies within the 
dish industry recognize that continued access to network 
channels is essential So long as superstations remain an 
endangered species, the marketplace will not be settled and the 
dish community will continue to suffer the consequences 

At its core, H R 2848 does nothing more than guarantee access 
to satellite-delivered broadcast television for all Americans 
It does it by using a statutory license of short duration, a 
scaled-down version of the cable compulsory license 

As you debate the merits of the Bill, please remember that in 
time of national celebration and national disaster, it is still 
ABC, CBS, and NBC that bring us together—whether we watch 
events unfold over rabbit ear antennas, cable, microwave, or 
satellite dishes 

H R 2848 is the only way to guarantee network television to one 
million rural households, while accommodating all interests 
fairly It simply continues the Congressional mandate to 
disseminate information to the public through advances in 
technology It provides balanced protection of the rights of 
all copyright owners—and a competitive marketplace It 
promises that the rights of the consumer will be equally 
protected under the law—whether the viewer is served by cable 
or by an alternative technology And it ensures that the most 
popular programming in America will continue to be available to 
those satellite dishes that happen to belong to homeowners in 
rural locations 

Cable and broadcasters have already demonstrated their 
unwillingness and/or their inability to reach these homes they 
must not be allowed to stand in the way of alternative delivery 
systems that can finish the job SBN will continue to work here 
in Congress as well as in the courts to ensure that all dish 
owners receive his and her fair share of information and 
entertainment Thank you 
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Mr KASTENMEIER Thank you, Ms Metzger 
Just so I understand, you indicate that currently rural America 

with dishes is, in fact, able to see network programming via these 
network feeds and that these are going to be scrambled and will 
not be available to them, and that as a result SBN fills in a poten­
tial, in that respect, void 

However, it has also come to our attention, as you well know, 
that NBC has entered into an agreement or potential agreement, I 
guess, with NetLink I think the other networks are exploring the 
same sort of option, to offer programming of a network signal in 
such a package 

If that were to be the case then, in fact, they would compete with 
you in terms of offering a network signal in another package to 
rural America, is that not correct? 

Ms METZGER NetLink USA, which is a member of the SBCA, 
the trade association that we belong to, is a company that retrans­
mits three network affiliate stations and they do have a contract or 
a letter of agreement with NBC I think that that is a step in the 
right direction of working out these things privately But there are 
a couple of problems with that private negotiation that we think 
that a bill would offer great benefit 

First of all, that private agreement blocks out selling in any 
home that is passed by cable We feel that it unfairly gives prefer­
ence to a cable system, whether or not they offer good or competi­
tive service, in a location What their agreement says is that if a 
homeowner with a dish is passed by cable, they cannot buy NBC 
off the satellite So it does not matter how much the local cable 
company charges or how bad the signal quality is, they are forced 
into an anti-competitive situation 

The other reason why I think this bill is necessary, even though 
there may be room for private negotiations, is that NBC does not 
own all the rights, they do not represent all the copyright owners 
when they made that deal with NetLink They, in fact, gave them 
a quit claim that extends to NetLink the rights they (NBC) have, 
and there is the potential to be sued by Major League Baseball or 
other interests because NBC cannot, obviously, give what they do 
not now possess 

So we think that this bill, which does allow for private negotia­
tions, gives the framework and also the mcentive for the networks 
to come to reasonable agreement But it also protects us and the 
networks from additional suits, from other copyright owners 

Mr KASTENMEIER AS far as the future is concerned, in your 
terms, you foresee network signals available in your programming 
and also the programming which the network has, on its own, en­
tered into? 

Ms METZGER Yes What I see happening is our three signals are, 
in essence, the eastern and the central time zones, and that they 
are kind of time zone appropriate, if you will, for the two-thirds of 
the dish owners that are in the eastern part of the United States 

The NetLink USA signals are all from Denver, Colorado and are 
more consumer friendly, if you will, to people in the west So I 
think that there is a natural division, if you will, consumer divi­
sion, of the market and I expect that they and we will do nicely 
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Obviously, we will sell some in California and they will sell some 
in New York, but I think that by and large our markets will divide 
over the fact that most people do want to watch the news at six or 
seven and not at some other, inconvenient time So that I would 
expect that they would be selling their three network affiliates and 
we will be, too, in competition with each other 

Mr KASTENMEIER YOU made reference to a number of rural 
communities vividly in your testimony Actually, in analyzing 
these consumers, as you obviously have done, do you have a feel for 
the percentage that come from white or unserved areas7 

Ms METZGER There are a couple of ways that we have tried to 
do that, obviously It is not a topic that has been lost on us One of 
the problems is that zip codes tend to be very large areas, particu­
larly in more rural areas One part of a zip code can be behind a 
mountain and the other part can be on the other side of the moun­
tain One home gets good reception and the other home gets bad 
reception So that is one of the difficulties when you just look at zip 
codes 

But having personally talked to an awful lot of these customers, 
what we find happening is that the people, when they understand 
that what we are selling are the three networks, what they say is 
oh, well, I get that off the air And they say, I do not need you And 
we say no, you probably do not They very quickly decide that 
spending $50 to get our service is not really particularly attractive, 
because these boxes, by and large, these descrambler boxes have A/ 
B switches and they typically will go back to their rabbit ears for 
free for their local channel 

I cannot tell you that none of my customers live outside of white 
areas I am sure that some of them do But we do know that from 
the addresses, and the zip codes, and the consumer reaction on the 
telephone, that the vast majority of our customers either get limit­
ed service or no service at all 

Mr KASTENMEIER I am sorry, I missed the other point you were 
making Are you, in fact, served through Dr Medress' 

Ms METZGER Yes We are scrambled VideoCipher II You really 
cannot be in this business unless you go with this technology We 
have been scrambled since the spring of this year 

Mr KASTENMEIER Thank you 
Ms METZGER If I may, only the people who pay for us get us, 

and it is not up in the air in the clear It is not like it is infringing 
on anyone 

Mr KASTENMEIER Mr Ellison, you certainly have, as your ap­
pendix indicates, an impressive list of members, including ComSat 
and Hughes, and earth members such as Zenith and Sony, in addi­
tion to all those directly involved with the dish industry 

Are these members uniformly, as far as you know, in support of 
this legislation' 

Mr ELLISON The information that I have, in talking with our 
members and with our board, would indicate that they are very 
much in support of this legislation I think the majority would like 
to see some amendments to this bill, particularly with respect to 
the so-called grandfather clause limitation on stations, but by and 
large our association stands squarely behind the bill 
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Mr KASTENMEIER Earlier, I had asked Mr Bliss whether WGN 
was scrambled and he said yes, because I was reading from page 
three of your statement, which reads "similarly signals of inde­
pendent superstations, that is WTBS-Atlanta, WPIX-New York, 
WWOR-New York, and KTVT-Forth Worth, have been scram­
bled " 

Mr ELLISON I believe that the latin abbreviation there I used 
was e g , I was just trying to give examples of scrambled stations I 
have attached, as an appendix, a list of all of the scrambled sta­
tions, which would include WGN, at the back of my testimony I 
did not include the names of all the scrambled stations I was just 
trying to give examples 

Mr KASTENMEIER Of course, one of the problems that some of 
your trade association membership, particularly those selling the 
hardware, the dishes themselves, had was the scrambling and the 
expectations and just the uncertainty of where this all was going 

The committee, for the first time this morning, saw this demon­
stration of the system that Dr Medress was showing us, plus the 
fact that there is something called the DBS Authorization Center 

Mr Ellison, I wonder whether you might comment on whether 
this is an improvement with respect to the expectations of your 
membership or whether this type of technology is more expensive9 

You are not necessarily representing the consumers, but you are 
representing an industry which must sell to consumers, and pre­
sumably must contemplate some sort of system such as that shown 
us here, and obtaining scrambled signals and descrambhng them 

I wondered what your comment would be about what was shown 
us this morning by Dr Medress? 

Mr ELLISON I think that it has taken our industry some time to 
adjust There was an initial shock in 1986 when HBO scrambled, 
and there had been so much misinformation about the availability 
of programming and the question of whether there would ever be 
packages 

I think that we are moving out of that area now Consumers are 
beginning to realize that they can purchase packages of services, so 
we are moving away from some of the initial problems that we had 
when the VideoCipher system was first implemented in 1986 

I think we have a ways to go We would still like to see the pro­
gram package pricing come down We would like to see more avail­
ability I think our industry as a whole would like to see the 
system costs come down, but as I said, we have gone from a $36,000 
system in 1979 to a top of the line system for $3,000 that includes 
the decoder, that would probably include a year of programming 
services 

So I think that the industry is adjusting and our members, across 
the board, recognize that the VideoCipher encryption system is a 
box office, and in the long run it is going to create a very strong 
marketplace for us 

Mr KASTENMEIER Mr Bliss, does NetLink qualify as a carrier, 
under the proposed bill, in your view0 

Mr BLISS Yes 
Mr KASTENMEIER It does You may not know the answer to this 

question, but I will ask it anyway What effect will the purchase of 
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Southern Satellite Systems, or Tempo, by TCI have on the distribu­
tion of signals to earth station owners' 

Mr BLISS At the present time, I do not see any change in the 
mix Both Tempo and NetLink have back rooms where they do te­
lemarketing to TVRO and I would assume that at some point in 
time, those would be merged From our point of view, that elimi­
nates one competitor 

Mr KASTENMEIER That would eliminate a competitor, in your 
view? 

Mr Buss It would eliminate a back office It would combine two 
competitors into one 

Mr KASTENMEIER Thank you 
I would like to yield to the gentleman from Oklahoma, Mr 

Synar 
Mr SYNAR Thank you very much, Bob and welcome, all three of 

you 
Let me ask you, Kazie, you are talking about those agreements 

between the networks and the distribution of signals, with respect 
to whether or not the cable passes by the satellite dish owner Basi­
cally, what we are looking at here, are those type of agreements 
not forcing consumers to take a package which would include a 
network signal which they may not even want, m order to get that 
signal7 

Ms METZGER Exactly Typically, when you buy cable, and in fact 
I know of no examples, when you buy cable television, you must 
buy at least the basic package which typically would include 14 to 
22 channels and could cost anywhere from $10 to $18 a month 

So, if you have a cable running by your home and you already 
have a dish and prefer to get your programming that way then just 
to get, for example NBC, under that kind of a deal you would have 
to subsidize your local cable company to the tune of maybe a 
couple of hundred dollars a year 

We do think that the backyard dish industry gives good competi­
tion, healthy competition to some cable operators, particularly in 
rural areas, because it remmds them to distribute good and clear 
signals, otherwise people will buy dishes 

Mr SYNAR Mark, let me ask you, some of the dish owners that I 
have visited with over time have suggested that the bill should be 
based on an absolute parity with the cable copyright scheme What 
is your response to that ' 

Mr ELLISON Certainly, if we could have the same rate that cable 
is paying today, that would be very attractive We found, as we 
began the process of working with Mr Kastenmeier and your 
office, that we were swimming upstream somewhat, m trying to get 
this bill introduced The compulsory license is not a popular device 
in Washington 

So we found that political realities and pragmatism forced us to 
recognize that perhaps a set rate, which was somewhat higher than 
cable, was necessary to bring some of the supporters of this bill on 
board behind us 

I would be very concerned about a bill which was tied strictly to 
cable I am concerned that if syndicated exclusivity comes in, the 
superstations may be less of a viable alternative for cable, and they 
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may allow the rates to rise over the next few years, to the detri­
ment of TVRO 

So I think, although in a short run we are facing a little bit of 
disparity in the rates, that in the long run we are better off to have 

- the certainty And I would also say that I agree with the position 
that I believe your office may put forward, if they have not done so 
formally, is the idea of a set rate throughout the period of this li­
cense, through the sunset period I think that would simplify mat­
ters and assure our ability to grow during that period of time 

Mr SYNAR Thank you, Mark 
Roy, this is just really for my clarification Is the signal that you 

transmit at United Video, the WGN signal, is it identical to the 
signal that WGN sends out on its broadcast signal7 

Mr BLISS Yes, it is 
Mr SYNAR Identical7 

Mr BLISS Identical 
Mr SYNAR Roy, you also heard the MPAA come in here this 

morning and suggest that the copyright holders should be able to 
verify the accuracy of the satellite carriers subscriber accounts and 
stuff Is that a proposal which you would agree to7 

Mr BLISS Yes, I do not have any problem with that part 
Let me clarify that the signal we send out is exactly what we get 

from WGN They do send us a different signal than they transmit 
in Chicago during programming which they own, for instance the 
Cubs 

Mr SYNAR SO it is not identical, in all respects 
Mr BLISS Well, we are getting it from them, but it is not the 

same one that they send over their transmitter all the time It is 99 
percent of the time it is the same 

Mr SYNAR Thank you Thank you, Mr Chairman 
Mr KASTENMEIER The gentleman from Virginia, Mr Boucher 
Mr BOUCHER Thank you, Mr Chairman I only have one ques­

tion Mr Bliss, I will direct this to you 
The legislation before us will provide a compulsory license for a 

four year period During the second four year period, the negotia­
tion would apply and binding arbitration in the event of a negotia­
tion failure, would determine the amount of payments that would 
be made Then, after that eight year period, this legislation would 
sunset all together 

What do you think will happen after that point in time9 Is this 
eight year period sufficient for you7 Do you feel like you need a 
longer period7 

Just generally comment, if you would, on whether you think this 
eight year protection is sufficient 

Mr BLISS I would like it to be forever, there is no question about 
that The entire bill is a compromise We do not want to have to 
spend the rest of our lives in litigation over this, although we feel 
that the copyright law, as it now exists, covers what we are doing, 
but we would like this clarification of this bill 

Mr BOUCHER SO you will accept the eight year period7 

Mr BLISS I will accept it, but I do not like it I think, on the 
other side of that, what do I think is going to happen in eight 
years, I think that some compromise will be reached, either be-
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tween MPAA and the carriers and the stations, or it will be ex­
tended We just will not turn off a couple of million people 

Mr BOUCHER I would assume, m the absence of that compro­
mise, you will be back to see us, before that period? 

Mr Buss Yes 
Mr BOUCHER Did you want to comment? 
Mr ELLISON Yes, I would like to comment on the sunset period 

Our thinking, in going into this, was that after a period of, well, we 
had hoped for 10 or 12 years We ended up with a bill that is eight 
We felt like, at the end of that period, we would have a sufficient 
number of home dish owners out there and that we would have 
strength m the marketplace and be able to go out and negotiate as 
the copyright holders would like us to do 

One thing that has come up recently and predominantly today is 
the limitation of this bill to C-band, and I think that that would 
have a serious impact on our thinking, with respect to the sunset, 
because we anticipated the market strength based on a growth 
both in C-band and K-band and by the end of eight years having 
sufficient subscribers to negotiate 

If the bill were limited to C-band, I think that we need to serious­
ly re-evaluate our thinking m that regard 

Mr BOUCHER Thank you very much You wanted to comment, as 
well? 

Ms METZGER If I could comment on that, too, none of our crys­
tal balls tell us when KU-band is gomg to become the widespread 
technology But by and large, we that serve the backyard dish in­
dustry do not control that Rather, the cable television does 

So while the MPAA giveth on one hand, this could be the classic 
taketh away on the other, with the C-band, KU-band situation It 
could be a real situation where cable controls the movement to 
KU, which would be enormously detrimental to us 

Mr BOUCHER Thank you very much 
Mr KASTENMEIER Thank you I just have one last question 
I am not quite certain of its relevancy, although it is a morning 

item in the newspaper here "Campaigning live by satellite feed ' 
This one features Governor Dukakis, who broadcast by satellite to 
56 college campuses Apparently, others are using the device to 
reach out to satellite dish owners m Iowa and elsewhere 

How do you see this? This is not actually, I guess, affected by 
copyright, but do you see this living comfortably with the technolo­
gy from your perspective, as you operate it? 

Mr Buss Certainly I assume that it is not scrambled They 
want everybody that is out there to watch it 

Mr KASTENMEIER It is not scrambled, right But the accessibil­
ity, apparently, of NineStar II and WestStar IV orbiters is, m a 
sense, surprising, that there is that sort of availability so readily 
for campaign purposes or otherwise 

Mr Buss I think it also, if you are campaigning to primarily 
rural constituents, it would be especially beneficial 

Mr KASTENMEIER That is really all the questions I have The 
three of you have been very helpful Ms Metzger, Mr Bliss, Mr 
Ellison, we appreciate your appearance this morning This is the 
openmg day on this question We hope to pursue the matter to a 
conclusion and I trust to a successful conclusion 
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We will have another day of hearings, and we will try to sched­
ule it in the very near future We would hope to markup this legis­
lation, I would not predict it certainly by year's end, but certainly 
by early next year 

Until the second hearing, the committee stands adjourned 
[Whereupon, at 12 50 p m, the committee was adjourned ] 
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WEDNESDAY, JANUARY 27, 1988 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, AND THE 

ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The subcommittee met, pursuant to call, at 9 35 a m , in room 

2226, Rayburn House Office Building, Hon Robert W Kastenmeier 
[chairman of the subcommittee] presiding 

Present Representatives Kastenmeier, Synar, Schroeder, 
Berman, Boucher, Moorhead, DeWine, Coble, and Slaughter 

Staff present Michael J Remington, chief counsel, Virginia E 
Sloan, counsel, Thomas E Mooney, associate counsel, and Audrey 
K Marcus, clerk 

Mr KASTENMEIER The committee will come to order 
Mr MOORHEAD Mr Chairman7 

Mr KASTENMEIER The gentleman from California 
Mr MOORHEAD I ask unanimous consent that the subcommittee 

permit the meeting to be covered in whole or m part by television 
broadcast, radio broadcast and/or still photography, pursuant to 
Rule V of the Committee Rules 

Mr KASTENMEIER Without objection, the gentleman's request is 
agreed to 

Today, the subcommittee is holding a second day of hearings on 
H R 2848, entitled the Satellite Home Viewer Copyright Act of 
1987 

I want to thank several members of the subcommittee, notably 
Mr Moorhead, Mr Synar and Mr Boucher, for their continued as­
sistance and support I note that we have received cosponsorship 
for this bill from another subcommittee member, Mr Hyde, and 
also Mr Hughes and Mr Staggers of the full committee 

You will recall that the subcommittee held its first day of hear­
ings on November 19, during which the subcommittee learned 
about the technology of earth stations and satellite communica­
tions In addition, testimony about the merits of the legislation was 
presented by the Motion Picture Association, three common carri­
ers, the Satellite Broadcasting and Communications Association, 
and the Satellite Broadcasting Network 

Hopefully today we will continue the process that we started last 
November I have no illusions that the bill, as originally presented, 
may be amended in the process of dealing with this legislation It is 
an extremely complex area and for many members of both the 
public and the committee, it is a learning process 

(173) 
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So we are delighted to have as our first witness this morning, a 
friend and familiar face to the subcommittee, Ralph Oman, the 
Register of Copyrights, who has headed that office since September 
of 1985 Due to time constraints—we have a long witness list this 
morning—I would encourage the Register to summarize his state­
ment Usually the Register presents long, thoughtful, scholarly 
statements, very helpful to the committee, and certainly essential 
for the full record of the committee, but in view of the time con­
straints, I would hope that Mr Oman could summarize his state­
ment 

It is an excellent analysis of the proposed legislation and I would 
encourage members of the subcommittee and others to read it care­
fully 

Mr Oman, you have with you Ms Dorothy Schrader of your 
office, I believe You can identify those who accompany you 

Mr OMAN With your permission, Mr Chairman, in addition to 
Ms Schrader, I am accompanied by Andrea Zizzi, an advisor to the 
General Counsel 

Mr KASTENMEIER Actually, of course, Mr Oman, you have a 
statement which is some 24 pages long, and then a one-page state­
ment I suspect we would like to hear more than the one page if 
that is possible, but something less than the 24 pages, but you use 
your own judgment in that connection 

TESTIMONY OF HON RALPH OMAN, REGISTER OF COPYRIGHTS, 
ACCOMPANIED BY DOROTHY SCHRADER, GENERAL COUNSEL, 
COPYRIGHT OFFICE; AND ANDREA ZIZZI, SENIOR ATTORNEY, 
COPYRIGHT OFFICE 
Mr OMAN Thank you very much, Mr Chairman We estimate 

approximately five minutes of your time and we will try to make it 
quick 

I do welcome this opportunity to appear before you and to 
present the Copyright Office's views on H R 2848, the Satellite 
Home Viewer Copyright Act of 1987 

As you know, this bill would create a temporary statutory license 
to make it possible for homeowners with satellite dishes in their 
backyards to have access to satellite programming 

Under most circumstances, the Copyright Office is a true believ­
er in the marketplace, but we recognize that, under the current 
market conditions, the satellite carriers can't clear the rights to 
programming on broadcast signals, and they cannot retransmit 
those signals in scrambled form and market them to the home dish 
owners now since the copyright law stands in the way 

We also recognize that home dish owners want you to make sure 
that they do have ready access to these scrambled signals In many 
cases, these dish owners have an especially compelling case because 
they live outside the service areas of cable systems or broadcast 
stations in the so-called "white areas," and their satellite dish rep­
resents their only link with the outside world 

Your bill, Mr Chairman, solves the dilemma in the short term 
and in the long term gets us back to a marketplace solution to this 
licensing problem The bill balances the interests of all parties For 
an eight-year interim period, copyright owners will receive compen-
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sation for the additional public performances of their programming 
by satellite earners For eight years, dish owners have guaranteed 
access to satellite-delivered signals For eight years, the retail earn­
ers can earn a living 

Equally important, the bill encourages voluntary private negotia­
tions between the parties If that fails, it mandates that they arbi­
trate These features provide a major stepping stone to a free-
market environment which would replace the interim statutory li­
cense when the legislation's sunset provisions kick in after eight 
years 

So the Copyright Office supports the bill, but has a few recom­
mendations for change to adapt the bill to recent changes in the 
satellite carrier business 

In the past year, at least one satellite carrier has begun to inter­
cept, scramble and market to the earth station owners the signals 
of certain network-affiliated television stations Because H R 2848 
originally was not drafted with the retransmission of network sig­
nals in mind, the subcommittee might consider amendment of the 
operative term "superstation" to either exclude network signals or 
to include them, but limit access to dish owners who can't other­
wise get over-the-air signals 

If you exclude network signals, you would let stand a part of the 
problem you are trying to solve with this bill, you would not assure 
the earth station owners access to this network programming 

The Copyright Office might favor the second alternative, includ­
ing network signals within the scope of the statutory license, but 
fashion the provision to limit coverage to the certifiable hardship 
cases The Copyright Office has heard about several proposals that 
would tailor specific provisions for the retransmission of network 
signals 

One proposal would provide statutory license coverage for a car­
rier's retransmission of the signal of a network-affiliated television 
station only where the signal is delivered to a subscriber whose 
earth station is operating in the "white area " 

This approach would allow the satellite carrier freely to market 
its service in its targeted market while protecting other network-
affiliated stations from competition from a distant affiliate 

The problem with this proposal is that it is difficult to define 
"white areas " The networks contend that it is currently not possi­
ble to identify or quantify households in unserved areas with any 
degree of accuracy They suggest that this proposal could work if 
their affiliates had the statutory power to set the boundaries of the 
"white areas" or at least to veto the boundaries set by the resale 
carrier 

Another amendment would narrow the scope of the "white area" 
amendment to provide that for the retransmission of the signals of 
network-affiliated stations, the Section 119 license only covers the 
portion of the programming originated by the affiliate and does not 
cover network programming 

In theory, this amendment would provide the network affiliates 
compensation for the retransmission of the non-network portion of-
their broadcast signal while leaving networks free to negotiate 
with the carriers for a licensing arrangement such as the NBC/ 
NETLINK agreement 
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In reality, this proposal would only work if the networks negoti­
ated such agreements, and the only strength of the proposal is that 
it might facilitate freemarket negotiations 

Another amendment would give networks the maximum control 
It would require network consent for the Section 119 statutory li­
cense to kick in with respect to a satellite carrier's retransmission 
of a network affiliate This would not guarantee the carrier's right 
to statutory licensing of network signals or automatically solve the 
"white areas" problem, but would facilitate negotiations between 
the affected parties 

Mr Chairman, the Copyright Office supports H R 2848 as a 
short-term statutory solution that will facilitate the licensing of 
copyrighted works publicly performed by satellite carriers A spirit 
of innovation, tempered with caution, has characterized the devel­
opment of 2848 It is a measured response to a real problem The 
timely passage of the bill would serve the public interests 

Thank you very much, Mr Chairman I would be pleased to 
answer any questions 

[The statement of Mr Oman follows ] 
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Statement of Ralph Oman 
Register of Copyrights 

on H.R. 2848 

January 27, 1988 

The technological development of the home earth station 
engendered a new means of distributing copyrighted works to the public — 
the retransmission of works embodied in broadcast signals by satellite 
carrier to home dish owners. If a satellite carrier scrambles broadcast 
signals, retransmits them to home dish owners and issues descrambling 
devices, the carrier is probably not exempt from copyright liability, under 
the section 111(a)(3) passive carrier exemption, for the public performance 
of the protected works embodied on the signals retransmitted 

If a carrier is not exempt from copyright liability under section 
111(a)(3), It must obtain the consent of the copyright owners of the 
programming embodied in the signal It retransmits To facilitate satellite 
carriers' compliance with the copyright law, and to balance the interests 
of copyright owners, satellite carriers, home earth station owners, and 
cable systems, several members of the Subcommittee on Courts, Civil 
Liberties and the Administration of Justice Introduced H.R. 2848 

The bill would amend the Copyright Act to provide for an eight 
year statutory license for satellite carriers that retransmit superstatlons 
for private viewing by earth station owners The bill's proposed section 
119 statutory license would apply where a secondary transmission of a 
qualifying station 1s made by a satellite carrier to the public for private 
viewing, and the carrier makes a direct charge for such retransmission 
service to each subscriber receiving the secondary transmission. The 
section 119 license would operate in much the same way as the section 111 
cable compulsory license, except for a unique method for determining a 
royalty fee The bill would allow the parties voluntarily to negotiate a 
fee If they do not set a fee by negotiation, the bill provides a 
statutory fee of 12 cents per subscriber per signal retransmitted that 
would apply for the first four years that the statutory license is in 
effect, and requires the parties to engage in compulsory arbitration to 
determine a fee for the second period 

The Copyright Office supports H R 2848 as a short term solution 
to the copyright licensing problem confronting satellite carriers. Because 
the statutory license that would be established by the bill is of short 
duration, and Is merely intended to provide compensation to copyright 
owners during the Interim period in which a marketplace mechanism for 
negotiating programming licenses is evolving, the Office concludes that the 
bill Is an appropriate solution to a difficult problem. Furthermore, 
because the bill encourages private negotiation and/or arbitration, the 
bill provides a first step toward the establishment of the marketplace 
solution that should ultimately develop 
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STATEMENT OF RALPH OMAN 
REGISTER OF COPYRIGHTS 

BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES 
AND THE ADMINISTRATION OF JUSTICE 

HOUSE COMMITTEE ON THE JUDICIARY 

100th CONGRESS, FIRST SESSION 

January 27, 1988 

Mr Chairman and members of the Subcommittee, I am Ralph Oman, 

the Register of Copyrights I welcome this opportunity to appear before 

you and present comments on H R 2848, the Satellite Home Viewer Copyright 

Act of 1987, which was introduced by you, Mr Chairman, and by Representa­

tives Synar, Boucher, Moorhead, Hughes, and Garcia This bill would create 

a temporary statutory license that would allow satellite resale carriers to 

retransmit, for a fee, programming from superstitions to homeowners with 

satellite dishes in their back yards 

I. Background 

Since the enactment of the Copyright Act of 1976, developments In 

satellite technology and changes In FCC communications policy have had a 

marked Impact on the way the American public receives television 

programming Satellite resale carriers distribute "superstatlons" like 

WTBS (Atlanta) and WOR (New Jersey) nationwide via satellite to cable 

Similarly, other entrepreneurs have created a galaxy of new cable 

programming services for distribution via satellite to cable systems and 

the home subscriber The technological development of the home earth 

station fostered the emergence of yet another programming audience home 
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dish owners whose backyard dishes Intercept these satellite-delivered 

signals The FCC estimates that as of mid-1986, approximately 1 6 million 

American households have home satellite dishes 1/ 

Cable systems have traditionally paid satellite carriers a per-

subscriber fee for delivering the broadcast or pay cable signal that they 

then send out over the wire to their subscribers, so the home cable viewer 

pays for the programming, either directly or as part of a package 

Contrariwise, the dish owner who receives these signals has paid no fee 

Congress has Imposed no explicit liability and the dish owners resisted the 

idea of voluntary payments Recently, however, the copyright holders and 

the resale satellite carriers have decided to encode, or scramble, their 

signals 

The Issue of scrambling satellite signals Initially prompted 

reaction from two different sources home earth station owners and 

satellite resale carriers. Some home earth station owners object to 

scrambling because they think they have a right to receive satellite 

programming at a price comparable to that paid by cable subscribers who 

receive the same programming Satellite resale carriers are concerned 

about the different issue of their own susceptibility to claims of 

copyright infringement. Once the satellite resale carriers begin to 

scramble the signals they deliver, and begin to market decoding devices to 

home dish owners, they may lose their exemption under section 111(a)(3) of 

the Copyright Act, and may be liable for copyright infringement for 

publicly performing copyrighted programming. This bill has received 

1. In the Matter of Inquiry Into the Scrambling of Satellite Signals and 
Access to those Signals by Owners of Home Satellite Dish Antennas, 
Report, FCC Docket No 86-336, 2 FCC Red 1669 (1987) (hereinafter "FCC 
Scrambling Report"). 



180 

- 3 -

additional reaction from other parties. Including the representatives of 

network affiliated and independent television stations and the television 

networks. 

Under section 111(a)(3) of the Copyright Act of 1976, the 

retransmission of a broadcast signal embodying a performance or display of 

a copyrighted work by a carrier Is not an infringement If the carrier "has 

no direct or Indirect control over the content or selection of the primary 

transmission or over the particular recipients of the secondary transmis­

sion," and If the carrier's activities with respect to the primary trans­

mission "consist solely of providing wires, cables, or other communications 

channels for the use of others."2/ In Interpreting this provision, the 

U.S Court of Appeals for the Second Circuit, In Eastern Microwave Inc. v 

Doubleday Sports, Inc.. 691 F.2d 125 (2d Clr 1982), held that a carrier's 

retransmission of station WOR to cable systems fell within the section 

111(a)(3) exemption, since it found that the carrier merely retransmitted 

the signal without change and exercised no control over the selection of 

the primary transmission or recipients of the signal However, the courts 

have never addressed the question of whether a satellite resale carrier can 

scramble secondary transmissions and license decoding devices to home earth 

station owners and still retain the section 111(a)(3) exemption 

Congress neither approved, Implicitly or explicitly, nor did It 

even contemplate this type of activity in granting the exemption to passive 

carriers The Copyright Office has taken the position that, in selling, 

renting, or licensing descrambllng devices to earth station owners, the 

carrier would appear to exercise control over the recipients of the 

programming. Moreover, licensing of descrambllng devices would appear to 

2. 17 U S C SUKa)(3) (1976) 
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be a far more sophisticated and active function than the passive function 

of merely providing "wires, cables, or other communications channels " 

Therefore, 1n response to public and Congressional Inquiry, the Copyright 

Office has concluded that the sale or licensing of descrambllng devices to 

satellite earth station owners falls outside the purview of section 

111(a)(3), particularly where the carrier Itself encrypts the signal 

If a carrier Is not exempted from copyright liability under 

section 111(a)(3), It must obtain the consent of the copyright owners of 

the programming embodied In the signal it retransmits To facilitate 

satellite carriers' compliance with the copyright law, and to balance the 

Interests of copyright owners, cable systems, satellite carriers, and the 

viewing public, several members of the Subcommittee on Courts, Civil 

Liberties and the Administration of Justice Introduced H R 2848. 

II. Origins and Characteristics of the Scrawling Technology 

For a fuller understanding of the copyright law Implications of 

the scrambling Issue, a review of the origins and characteristics of the 

scrambling technology may be helpful 

The technology for scrambling developed and improved along with 

cable technology In general. Cable operators realized that they had to 

develop a way to prevent their subscribers from intercepting premium 

services without paying for those services. That need led to the develop­

ment of various methods of "access control " The earliest forms of access 

control were simple devices ("traps") installed by cable companies to block 

customers' receipt of unsubscribed channels. These devices were soon 

abandoned because It was uneconomical for the cable company to change a 

subscriber's trap for every service change. 
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The simpler technology was replaced by signal scrambling 

technology, which would Impose i n t e r f e r i n g signals on the video s ignal , 

and/or a l te r the synchronization of the Incoming video signal with the 

ongoing scanning of the receiver 's te lev is ion screen, to prevent a 

subscriber from receiving a clear picture for the unsubscribed signal V 

In 1982, Home Box Off ice (HBO) became the f i r s t s a t e l l i t e video 

programmer to Investigate the scrambling of sa te l l i te -de l i ve red signals 

HBO took bids from outside manufacturers to further develop scrambling 

technology The M/A-COH VideoCipher system won the bid with a design that 

Included d i g i t a l encryption of the audio port ion of the s igna l , secure 

d i g i t a l processing of the video por t ion, and a l i s t of administrat ive 

features, including the a b i l i t y to d i r ec t l y address and authorize Ind i v id ­

ual descramblers 4 / 

In the preproductlon stage, HBO determined that the or ig ina l 

VideoCipher design was too expensive for home dish owners In the 1985 time 

frame because of the system's d i g i t a l processing of the video signal 

M/A-COM redesigned the system to subst i tute a somewhat less secure analog 

scrambling technique for the video port ion of a s igna l .5 / The resul t ing 

decoding device, the VideoCipher I I , has become the de facto standard for 

s a t e l l i t e signal scrambling 1n the United States 6/ The r e t a i l price of a 

stand alone VideoCipher I I decoding un i t 1s $395 The FCC estimates that 

3 See Excerpts from CSP In ternat iona l , Home Sa te l l i t e Television, From 
CrTsis to Success (July 1986), Exhibit 4, Attachment 4 at 14 to 
Comments f i l e d by National Cable Television Association in FCC Docket 
No 86-336 (1986) (hereinafter "NCTA Exhibi t 4 " ) . 

4. Comments of General Instrument Corporation (GIC) In FCC Docket No 86-
336. at 8 ( f i l e d Oct. 20, 1986). 

5. Id 

6 FCC Scrambling Report at 128. 
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approximately 97.51 of the home satellite dishes currently In use In the 

United States are or can be made compatible with the Vldeodpher II 

decoder 7/ The FCC also concludes that there 1s presently an ample supply 

of decoders available to home dish owners, and that the available 

distribution and production facilities for the device appear adequate 8/ 

The VldeoClpher II system has four components the decoder unit 

In the home, the DBS Authorization Center, programmers' uplink facilities 

(which Include scramblers) and program service/distributor business 

computer centers 9/ The authorization procedure for the viewing of 

scrambled signals begins as the subscriber, after purchasing and Installing 

the decoder, turns on the decoder and the television set, and tunes the 

dish receiver to a scrambled channel The subscriber must telephone the 

program computer center and order the program service desired The program 

center relays the order Information to the DBS Authorization Center, which 

merges the Information Into a "data stream" sent to all the scramblers at 

each of the programmers' uplink facilities This process takes less than 

ten minutes Ultimately, the authorization program codes and the 

individual decoder unit identification codes are received by the 

subscriber's satellite dish as well as the decoder The "addressability" 

component of the decoder reads these codes and enables the service tiers 

ordered by the subscriber 10/ 

7 Id. at 130 

8 Id. at 31. 

9 See NCTA Exhibit 4 at 14. 

10 Id at 16-17 
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III. Major Provisions of H.R. 2848 

H.R. 2848 would amend the Copyright Act to provide for an eight 

year statutory license for satellite carriers that retransmit superstations 

for private viewing by earth station owners. The terms of the new 

statutory license would be set out 1n a new section 119 

The section 119 compulsory license would apply where a secondary 

transmission of the signal of a qualifying station 1s made by a satellite 

carrier to the public for private viewing, and the carrier makes a direct 

charge for such retransmission service to each subscriber receiving the 

secondary transmission, or to a distributor, such as a cable system, that 

has contracted with the carrier to deliver the retransmission directly or 

Indirectly to the public for private viewing. The statutory license would 

not apply, and a satellite carrier would be liable for copyright Infringe­

ment, In Instances In which (1) the satellite carrier does not deposit the 

statement of account and royalty fee required by section 119, (2) the 

content of the programming or commercial advertising or station announce­

ments embodied In the signal retransmitted Is In any way willfully altered 

or deleted by the satellite carrier, or (3) the satellite carrier discrimi­

nates against any distributor In a manner that violates the Federal 

Communications Act of 1934 or the FCC rules 

The section 119 statutory license would operate In much the same 

way as the section 111 cable compulsory license However, under section 

119 the method for determining a royalty fee 1s unique The bill would 

allow the copyright owners, satellite carriers, and distributors voluntar­

ily to negotiate a fee for the compulsory license If the parties do not 

previously set a fee by voluntary negotiation, the bill provides a 

statutory fee of 12 cents per subscriber per secondary signal delivered 
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that would apply for the f i rs t four years that the compulsory license is in 

effect Prior to expiration of the f i r s t four year period (January 1, 1988 

until December 31, 1991), the b i l l requires the parties to attempt to 

negotiate a fee for the second four year period of the license (January 1, 

1991 until December 31, 1995) The b i l l requires those parties who do not 

voluntarily negotiate a fee to engage 1n compulsory arbitration to 

determine a fee for the second period. A rate decided by compulsory 

arbitration would be subject to judicial appeal to the United States Court 

of Appeals for the District of Columbia Circuit 

The b i l l provides that the Copyright Royalty Tribunal would 

Ini t iate and administer any compulsory arbitration proceedings, and publish 

the results of such proceedings In addition, the Tribunal would 

administer the distribution of the royalty fees among the copyright owners 

pursuant to the same method that i t distributes fees under the section 111 

cable compulsory license 

The b i l l would allow satel l i te carriers to contract with 

distributors, such as cable systems, to market their services and collect 

royalties However, the satel l i te carrier remains responsible under the 

b i l l for f i l ing statements of account and paying royalties for services 

provided under the section 119 compulsory license 

Section 119 contains definitions of the following terms 

antitrust laws, distributor. Independent station (same as the 17 U S C 

S i l l def ini t ion) , 11/ primary transmission (same as the 17 U S C J i l l 

def init ion), private viewing, satel l i te carrier, secondary transmission 

11 While the definition of an Independent station may be relevant I f H R 
2848 Is amended to expand the scope of the statutory license as 
discussed Infra, section IV A , the definition appears to be unneces­
sary in the present version of the b i l l 

89-491 0 - 8 9 - 7 
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(same as the $111 definition), subscriber, and superstatlon 

IV. Proposed Anendwents to H.R. 2848 

A Definition of "Superstatlon" 

H R 2848 provides a statutory license for satellite carriers to 

retransmit superstatlons for private viewing by earth station owners The 

bill would define a "superstatlon" in proposed section 119(d)(9) as either 

a signal that was already being carried by a satellite carrier as a super-

station on June 1, 1987, or a signal that Is so carried after that date If 

the signal Is further retransmitted by cable systems serving In the 

aggregate at least 10 percent of all cable television subscribers. 

Presumably, this definition Is Intended to limit the number of signals 

carried pursuant to the section 119 statutory license to those that are 

Indeed carried nationwide and to promote a parity of subscriber services 

between cable subscribers and home earth station owner/subscribers 

Traditionally, "superstatlons" have been Independent television 

stations that Initially served only a local area However, recent develop­

ments In the satellite/video programming Industry have rendered certain 

network affiliated stations, In effect, superstatlons 12/ This has raised 

questions about the scope of the statutory license created 1n H.R 2848 

In the past year at least one satellite carrier has gone into the 

business of Intercepting and scrambling the signals of certain network 

affiliated television stations, and retransmitting the signals for a fee to 

satellite dish owners, and/or to cable systems.13/ The activities of these 

12 See FCC Scrambling Report at 1183. 

13. See Television Digest, Inc., Communications Dally, Dec. 4, 1986, at 3, 
TRe Washington Post, Feb. 7, 1987, at 81, Television Digest, Inc , 
Communications Dally, Feb 26, 1987, at 8 
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carriers have given rise to litigation for copyright infringement of 

network as well as syndicated programming embodied in the network 

affiliate's primary transmission retransmitted by the satellite 

carriers 14/ 

These developments call into question whether H R 2848 should be 

amended to limit the scope of the section 119 statutory license by 

excluding statutory license coverage for a satellite carrier's 

retransmission of network signals, or, on the other hand, to expand the 

scope of the license by making special provisions applicable to the 

retransmission of network signals Either result could be accomplished by 

an amendment to the definition of "superstation" In proposed section 

119(d)(9). 

In Its present form, H R 2848 would literally extend the 

statutory license 1n proposed section 119 to satellite carriers 

retransmitting independent and network signals, however, the criteria for 

"superstition" status in Clause (B) of the definition were not conceived 

with network signals In mind, and would preclude any significant 

development of network superstatlons Thus, if passed Into law the 

legislation would arguably clarify the legal status of carriers 

retransmitting network signals, possibly rendering the litigation currently 

pending against one such carrier moot, ^5/ but would, in effect, raise more 

questions than It would answer It is therefore questionable whether the 

14 See, eg., Plaintiffs' Complaint, Capital Cities/ABC, Inc v 
SatellTteBroadcast Networks, Inc , 87 Civ. Mo. 0495 (MJL) (S D N.Y 
Jan 28, 1987) 

IS See supra n 13 and n 14. 
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legislation as presently drafted would meet the concerns to benefit home 

earth station owners, especially those domiciled in the so-called "white 

areas" — unwired areas outside the service area of network affiliates 16/ 

Because H R 2848 does not address clearly this crucial new 

development, the definition of "superstatlon" in the bill should be amended 

to either exclude statutory license coverage for a carrier's retransmission 

of network signals or to designate specific provisions applicable to their 

retransmission of network signals Clause (B) of the present definition 

limits the number of superstatlons eligible for the section 119 statutory 

license by providing that a station that otherwise qualifies as a 

superstatlon after June 1, 1987, 1s not eligible for the license unless the 

station's signal Is retransmitted by cable systems serving not less than 10 

percent of all cable television subscribers. If the Subcommittee does not 

Intend for the statutory license to cover the retransmission of network 

signals, the definition must be amended to clarify that a superstatlon must 

be an Independent station. If the Subcommittee does Intend for the 

statutory license to cover the retransmission of network signals, the 

definition should be amended to clarify that the criteria for superstatlon 

status In Clause (B) do not apply to network stations (and, perhaps, to 

list different criteria for network stations). 

The Clause (B) criteria would be difficult, If not Impossible, 

for a satellite carrier first retransmitting a network affiliated station 

at some time after June 1, 1987, to meet The carrier would have to 

convince cable systems all across the country to carry the signal of a 

distant network affiliate. A system might not be Interested for a number 

of reasons carriage of the signal could be duplicative of the signal of 

16 See FCC Scrambling Report at 1163. 
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another network affiliated station the system chooses to carry, It would 

cost the system additional cable compulsory license royalties, and 

duplicative carriage might cause difficulty for the cable system under the 

FCC's network nondupllcatlon rules Furthermore, if the bill is amended to 

limit statutory license coverage to the retransmission of network-

affiliated stations to white areas, distribution of a network affiliate to 

systems serving ten percent of all cable subscribers would be impossible, 

since white areas encompass a reportedly small percentage of television 

households 

The most persuasive public Interest argument supporting coverage 

under the section 119 statutory license of carriers' retransmission of the 

signals of network affiliated stations 1s the white areas argument — that 

carriers should be able to easily obtain a license to retransmit network 

signals to those areas unserved by network affiliates However, as a 

general rule, networks object to the retransmission of their affiliates' 

signals by independent satellite carriers, especially to areas served, or 

targeted for service, by their local affiliates Networks initially 

objected to satellite carriers' retransmission of those signals even to 

white areas only, because they felt such retransmission could undermine 

their crucial relationship with their affiliates 

CBS argued to the FCC In Its 1987 scrambling inquiry that 

"although [a satellite carrier] states that Its service would be largely to 

white areas. It nevertheless would be available to every [home satellite 

dish] owner In the country " and that the satellite carriers' retrans­

missions "will not 'Immediately' solve the white area problem "17/ ABC 

similarly objected to the satellite carrier's business activities, arguing 

17 Id. at 1184. 
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to the FCC that they 'directly conflict with the [FCC's] policies 

concerning network affiliate exclusivity and sports blackouts," and that 

even dish owners outside white areas would have an Incentive to purchase 

the network retransmission service offered by a carrier because of the 

popular syndicated and sports programming carried during the nonnetwork 

portion of the network affiliate's broadcast day and because of time zone 

differences that would make It attractive for the dish owner to watch the 

distant network affiliate rather than the local affiliate For these 

reasons, ABC argued to the FCC that a satellite carrier that retransmits a 

network affiliate to dish owners "substantially 1nterfere[s] with the 

exclusivity of the network with Its affiliates "18/ ABC, CBS, and NBC all 

stated to the FCC that the white area problem can be solved through network 

affiliates' use of translators and other terrestrial means of delivery.19/ 

Recent developments suggest that at least one of the networks has 

reconsidered Its position regarding the retransmission of network signals 

to home dish owners 1n white areas NBC has licensed TCI's Netlink 

satellite service to retransmit NBC's Denver affiliate to white areas, as 

long as NBC retains veto power over the determination of whether a 

particular subscriber truly lives outside the service area of an NBC 

affiliate 

Since the announced goal of at least one satellite carrier Is 

merely "to extend the reach of network programming to homes [not served 

by the networks]"20/ (1 e to white areas), and since the networks' main 

18 21 at ,185 

19 Id at 11165-67 

20 CBS Files Lawsuit Against Satellite Company. United Press Interna 
tlonal, Feb 6, 1987, at Financial Section 
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objection (other than copyright Infringement) to the activities of the 

satellite carriers Is the dilution of the value of copyrighted programs In 

the markets of network affiliates that would be forced to compete with a 

distant network affiliate (1 e markets beyond white areas), then it would 

seem logical that the white area problem could be settled by private 

negotiation between carriers and networks In agreements such as the N8C-

Netllnk agreement, especially 1f H R 2848 1s amended to facilitate such 

private negotiation. 

Various amendments to H R 2848's definition of "superstatlon" 

might encourage negotiation A broader amendment could provide that a 

network affiliated television station shall be considered a superstatlon 

only 1f the station Is secondarily transmitted by a satellite carrier for 

nationwide distribution to a subscriber whose earth station is operating In 

a "white area " This would allow a satellite carrier to freely market Its 

services In Its targeted market while protecting network affiliated 

stations from competition from a distant affiliate 

There are two obvious problems with such a provision The first 

is the definition and identification of "white areas." The second is the 

determination of who would initially implement that identification by 

authorizing service On the first problem, NBC stated In Its Comments to 

the FCC that "Cw]h11e we know from anecdotal evidence that there are 

households that cannot receive one or all of the network signals, It Is not 

currently possible to identify and quantify households 1n unserved areas 

with any degree of accuracy "21/ The FCC has suggested that, In principle, 

it would be possible to develop a list of zip code areas in which network 

21 Comments Filed By NBC in FCC Docket No. 86-336 (Oct 20, 1986) 
(hereinafter "NBC Comments"). 
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service Is not available, because the VldeoClpher II Is capable of 

restricting access to scrambled programnlng based upon subscribers' zip 

code area, a carrier could restrict Its retransmission activities to 

subscribers whose zip codes reflect a white area address 22/ The FCC noted 

the possibility that such a system might be easily defeated if subscribers 

falsely Indicate an address with a white area zip code 23/ 

On the second problem, the question has arisen whether each 

network (or Its affiliate) should have the power under the statutory 

license to make the Initial determination that a particular home satellite 

dish Is operating outside the service area of their affiliate station, or 

whether the network (or Its affiliate) should merely retain veto power to 

challenge the determination made by the satellite carrier A related issue 

would be whether the network should be able to choose which of Its 

affiliates' signal should be brought to white areas and which satellite 

carrier should provide the service While these restrictions appear to be 

elements of control not traditionally found In a statutory license, In 

seeking to achieve a balance among the parties the Subcommittee might 

consider such suggestions 

A narrower amendment might be more likely to encourage private 

negotiation. For Instance, the definition of "superstition" might be 

amended to provide that the section 119 license only covers the portion of 

programming on the signals of network affiliated stations that Is 

originated by the affiliate, and not network programming, the same 

22 Inquiry Into the Scrambling of Satellite Television Signals and Access 
to those Signals by Owners of Home Satellite Dish Antennas, Notice of 
Inquiry, FCC Docket No 86-336, 51 Fed Reg 30,267 at 189 (Aug 25. 
1986). 

>3 Id-
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amendment might be narrowed even more by also limiting coverage to signals 

retransmitted in white areas Such amendments would provide the network 

affiliates compensation for the retransmission of the non-network portion 

of their broadcast signal while leaving networks free to negotiate with 

carriers for a licensing arrangement such as the NBC-Netllnk agreement 

An even narrower amendment would be one that requires network 

consent for the section 119 statutory license to "kick in" with respect to 

a satellite carrier's retransmission of a network affiliate This would 

not guarantee the carriers the right to statutory licensing of network 

signals or automatically solve the white area problem, but would facilitate 

negotiations between the affected parties 

Although the white area problem Is an Important one to the 

parties affected, the networks estimate that at most only between one and 

two percent of American television homes do not receive their signals 24/ 

The FCC concluded In Its March 1987 Report on the scrambling of satellite 

signals that "the 'white area* problem Is not that substantial upon a 

nationwide basis a relatively small fraction of households are without 

full network service, and those genuinely affected have alternative 

programming sources available for entertainment and national news "25/ 

Thus, while It 1s Important for the Subcommittee to resolve the white areas 

problem In the amended version of H.R 2848, the solution need not be 

overly-complex because 1t will affect a relatively small number of viewers 

and Is only an Interim solution Successful negotiations that are 

24 FCC Scrambling Report at 11164, 167, 171. 

25. Id at 1192. 
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currently taking place between networks and satel l i te carriers (1 e the 

NBC-Netlink agreement) demonstrate that a freely negotiated copyright 

solution should not be considered impossible 

B. Provision of Syndicated Exclusivity Protection for Independent 
Television Station? 

At the August 7, 1986 hearing before this Subcommittee on H R 

5126, the predecessor b i l l to H R 2848. Preston Padden, the President of 

the Association of Independent Television Stations, Inc (INTV), in oral 

and written testimony objected to extending the compulsory license solution 

to solve the copyright hurtles faced by the satel l i te carrier/home earth 

station Industry, at the further expense of the broadcast Industry. INTV 

stated In written comments 

In our view, the superstatlon carriers are not, and never 
have been, passive carriers They are program distributors 
who select the programming they distribute and should pay 
ful ly for copyright, just like local stations.. I t may 
sound a l i t t l e old-fashioned, but we think people who want 
to beam programs up to a satel l i te for sale to others 
should f i rs t acquire the rights to those programs Then 
they would be free to scramble and market their service as 
they wish 26/ 

As a preface to making this argument, Mr. Padden argued that the 

balance of Interests that existed when the cable compulsory license was 

enacted 1n 1976 has drastically changed because the FCC has repealed I ts 

former syndicated exclusivity rules, which gave broadcasters a mechanism by 

which they could prevent cable operators from competing unfairly with local 

26. Hearings on H.R. 2848 Before the Subcomm. on Courts, Civil Liberties 
and the Administration of Justice of the House Coon on the Judiciary, 
99th Cong , 2d Sess. (Aug 7, 1986) (written statement of Preston R 
Padden, President, INTV, at 7) . 
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broadcasters by importing distant programming that duplicated progranniing 

bought and paid for by local television stations at expensive free market 

rates 27/ 

Since last summer, INTV has reportedly taken a new position on 

the satellite home viewer legislation The trade press indicates that INTV 

has agreed to support H R 2848 If satellite carriers and/or their 

distributors are prevented from retransmitting to dish owners syndicated 

programming that duplicates programming broadcast In independent stations' 

local service areas 28/ Like network affiliates, the Independent 

television stations want assurance that the new statutory license would not 

undermine exclusive copyright licensing arrangements within local service 

areas Should the bill require satellite carriers to provide some revised 

form of syndicated exclusivity protection similar to the protection 

afforded under the FCC's former cable television syndicated exclusivity 

rules? A consideration of INTV's position is aided by a review of the 

FCC's former cable rules as well as any recent Industry developments 

regarding the effort to revive those rules 

In the earlier years of the cable Industry's development, when 

copyright and communications policy considerations were being ironed out by 

Congress and government agencies, the cable Industry, the broadcast 

Industry, and the program suppliers advocated solutions In their separate 

Interests Cable operators urged that Congress need not compensate 

copyright owners for the secondary transmission of their works because 

program owners received additional revenues through broader based adver-

27 U at 4-5. 

28 Communications Dally, 7, 1987, Television Digest, Inc , Oct 26, 1987, 
at 9 
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tlsmg due to audience sizes Increased from cable carriage of their 

programs Program suppliers argued that free market negotiations should be 

required for every retransmission of any protected program by a cable 

operator Broadcasters urged that unrestricted cable retransmissions 

pursuant to a compulsory license created unfair competition against broad­

casters that must pay for the same programming retransmitted by cable 

systems 29/ 

Eventually, the Industries reached an historic compromise agree­

ment, the terms of which were later incorporated Into FCC rules and section 

111 of the Copyright Act of 1976 30/ Under this agreement, the cable 

Industry would pay a statutory fee for its use of programming, reflecting 

primarily retransmission of distant nonnetwork signals Broadcasters were 

given the ability to protect their contracts for the purchase of the 

exclusive right to exhibit programming In a certain locality pursuant to 

syndicated exclusivity and network exclusivity rules to be adopted by the 

FCC The FCC adopted such rules In 1972.31/ 

The FCC summarized their syndicated exclusivity rules as follows 

The syndicated program exclusivity rules limit the 
carriage of Individual programs on signals that are 
otherwise available for carriage under the distant signal 
carriage quotas These rules apply only to cable televi­
sion systems 1n the fifty largest and second fifty 
largest television markets. In their application to the 
fifty largest markets, they require cable television 
systems, at the request of local television stations, to 
delete all programs from distant signals that are under 

29. In the Matter of Amendment of Parts 73 and 76 of the Commission's 
Rules relating to program exclusivity In the cable and broadcast 
Industries, Notice of Inquiry, F C.C. Docket No 87-24, 2 F C C Red 
2393, 115 (April 23, 1987) 

30 The Agreement 1s published at Cable Television Report and Order, 
Docket No. 18397, F C C . No. 72-108, 36 F.C.C 2d 143, Appendix D 
(1976). 

31. Id at H97-106, see also 47 C.F.R $$76 91-76.159(1972). 



197 

- 20 -

contract for television exhibition to local stations 
The rules also permit the owners of television programs 
to require deletion of programs from distant signals for 
a period of one year after an Individual program is first 
sold for television broadcast anywhere In the United 
States 

In the second fifty television markets, television 
stations that have programs under contract are also 
permitted by the rules to have these program deleted from 
distant signals carried by cable television systems The 
rights provided by the rules, however, expire at the end 
of specified time periods or on the occurrence of a 
specified event (1) for off-network series, exclusivity 
commences with the first showing and lasts until the 
completion of the first run of the series, but no longer 
than one year, (2) for first-run syndicated programs, It 
commences with the availability date of the program and 
extends for two years thereafter, and (3) for other types 
of programs, It commences with the purchase and continues 
until completion of the first run but, in no event, 
beyond one year. 

These rules generally require that the distant signal 
programs Involved be deleted regardless of when that 
particular program Is scheduled for showing by the local 
market station. However, In the second fifty markets, if 
the distant syndicated program Is broadcast In prime time 
it need not be deleted unless that market station seeking 
protection is also going to broadcast that program In 
prime time The rules also permit cable television 
systems to substitute other distant signal programs, if 
they are available. In place of those that must be 
deleted under these rules 32/ 

Because the syndicated exclusivity rules were an increasing 

source of criticism, and because of perceived changes in the balance of 

power among the relevant industries, In 1980 the FCC reevaluated the need 

for the rules 33/ 

32 In re Cable Television Syndicated Program Exclusivity Rules and In re 
Inquiry Into the Economic Relationship Between Television Broadcasting 
and Cable Television, Memorandum Opinion and Order, 79 F C.C 2d 663 at 
1114-16 (1980) 

33 Id at 118 
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The FCC concluded that these rules disadvantaged cable 

subscribers by denying them access to additional sources of programming 34/ 

It also determined that the elimination of the rules would have little 

effect on local television station audiences and on the stations' revenues, 

or on program suppliers, whose revenues were seen as directly dependent 

upon changes In station revenues 35/ Given these factors, the FCC decided 

to eliminate the syndicated exclusivity rules because the rules were seldom 

Invoked, the cable Industry would fare better without them,36/ and their 

elimination would not harm broadcast stations or programmers 37/ 

This year, the FCC has found cause to reexamine the facts and 

premises underlying Its 1980 decision in light of current realities In the 

cable/satellite Industry 38/ The FCC's Inquiry focuses upon the fact that 

Its 1980 deregulation proceeding failed to address the Issue of the balance 

of power among competing program delivery systems as reflected In equality 

of contractual opportunity 39/ By way of example, the FCC suggests that 

imbalances may already exist between cable systems and broadcasters because 

cable programming services can buy exclusive rights to exhibit programming, 

but broadcasters cannot, due to the existence of the cable compulsory 

34. Id. at 128. 

35. |d at 1242. 

36 The FCC assumed that the rules reduced the general appeal of cable to 
subscribers and thus retarded the growth of the cable Industry J_d. 
at 1330. 

37. Id at 11241-243, 1330-331. 

38. In the Matter of amendment of parts 73 and 76 of the Commission's 
rules relating to program exclusivity 1n the cable and broadcast 
Industries, Notice of Inquiry and Notice of Proposed Rulemaking, 
Docket No. 87-24, (April 23, 1987). 

39 Id. at 128 
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license Another Imbalance exists within the broadcasting industry 

Network broadcasters fare better than Independent broadcasters because of 

the existence of the FCC's network nondupllcatlon rules 40/ The FCC 

expressed Its view that "for a market to function efficiently, in addition 

to having a competitive environment, property rights of all participants 

must be well specified and enforceable at reasonable costs 

The FCC also addressed the important issue of why, if the FCC's 

former syndicated exclusivity rules were seldom invoked, should we 

reinstitute them now The FCC cites the enormous increase In the prices of 

syndicated programming, and greatly Increased cable penetration 1n major 

television markets as factors that would make broadcasters more likely to 

Invoke syndicated exclusivity rules today than they were ten years ago 41/ 

The resurgence of Interest in syndicated exclusivity protection 

for independent television stations as against competition from cable 

systems comes, logically, at a time when the cable Industry has grown and 

prospered, and can no longer be considered an Infant Industry that needs a 

protected place In the market In order to better serve the public The 

rules are perceived as necessary by independent broadcasters, In large 

part, because the cable industry continues to enjoy a favored position 1n 

the programming acquisition market because of the cable compulsory license 

The Subcommittee faces the issue of whether, if it were to grant 

another competitor 1n program distribution a favored position for acquiring 

rights to copyrighted programming. It should simultaneously offset the 

resulting Imbalance by requiring the statutory licensee (the satellite 

carrier or its distributor) to provide syndicated exclusivity for 

40 ]d at 131 

41 Id at 132 
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Independent te lev is ion stat ions with which I t competes In so doing, the 

Subcommittee would theore t ica l l y del iver a preemptive s t r i ke 1n balancing 

the re la t i ve bargaining posit ions of the s a t e l l i t e carr iers and the 

Independent broadcasters 

On the other hand, the pract ical Implications of Imposing 

syndicated exc lus iv i ty rules on s a t e l l i t e carr iers may be prohib i t ive 

These rules were formulated to regulate thousands of cable systems 

operating 1n hundreds of te lev is ion markets, while the s a t e l l i t e car r ier 

can easily service one large national market. Thus, the theory of 

protection underlying the rules would not transfer well to the s a t e l l i t e 

carr ier Industry An enormous regulatory and Industry e f f o r t would be 

required to Implement and administer complicated, technical rules requir ing 

s a t e l l i t e car r iers to "black out" a myriad of d i f fe ren t syndicated programs 

retransmitted to thousands of home dish owners a t various d i f fe ren t times 

and at the behest of hundreds of d i f fe ren t local te lev is ion stations Such 

an e f f o r t would appear to be Inconsistent wi th the other provisions of H R 

2848, which attempt to create a short term mechanism to provide compensa­

t ion to copyright owners during the Inter im period 1n which a marketplace 

mechanism for negotiat ing programming licenses Is evolving 

V. Copyright Office Conclusions 

H.R 2848 balances the Interests of copyright owners—that they 

receive adequate compensation for the addit ional public performance of 

the i r programming by s a t e l l i t e carr iers—with the interests of homeowners. 

The Copyright Off ice supports the public pol icy objectives that underlie 

the b i l l — t o encourage s a t e l l i t e car r iers to pay roya l t ies for the i r use of 
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copyrighted programming, to allow reasonable access by a small number of 

home dish owners to satellite programming, and to encourage the development 

of voluntary licensing structures 

Under ordinary circumstances, the Copyright Office advocates a 

marketplace solution to a copyright licensing problem wherever feasible 

However, the Office recognizes that It Is not Immediately feasible for 

carriers to create a marketplace structure for the purchase of programming 

licenses for the works that are currently being retransmitted via satellite 

and that are or will soon be marketed on a scrambled signal Accordingly, 

the Office supports the short term solution afforded by H.R 2848 Because 

the statutory license that would be established by H R 2848 Is of short 

duration, and would only require access to the signal during the Interim 

period In which a marketplace mechanism for negotiating programming 

licenses Is evolving, the Office concludes that the bill Is an appropriate, 

finely-tuned solution to a difficult problem Furthermore, the bill's 

mechanism for setting the second term rate by encouraging voluntary 

negotiation and, In the alternative, mandating arbitration provides a first 

step toward the establishment of the marketplace solution that will almost 

certainly develop. 

A spirit of Innovation tempered with caution has characterized 

the development of H.R. 2848, and the Copyright Office concludes that the 

timely passage of the bill, with appropriate modifications, would serve the 

public Interest 
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Mr KASTENMEIER Thank you, Mr Oman That indeed was brief 
You have identified several potential copyright problems that 

could emanate from the scrambling and sale of superstation signals 
to dish owners Are there other problems tha t you see that you 
have not had time, in your brief presentation, to allude to tha t you 
see7 

Mr OMAN There is one problem that occurred to us just recent­
ly in revisiting the bill in preparation of the testimony, and tha t is, 
tha t under the current draft of H R 2848, it would appear tha t the 
newer satellite carriers are not covered in the actual language of 
the bill In other words, the satellite carrier that is, in fact, now 
carrying the network signals is not covered by the bill That would 
have to be a change 

Let me also ask Ms Schrader and Ms Zizzi to comment on tha t 
point 

Ms Schrader 
Ms SCHRADER Jus t to amplify that point, as we understand it, 

the definition of resale satellite carrier is restricted to common car­
riers licensed by the FCC and based 

Mr KASTENMEIER Incidentally, this is a very important point 
and I wonder if you could simplify things for us by indicating what 
you believe to be the difference, if any, between a common carrier, 
a resale carrier, a distributor, a packager All these terms and 
others are used to describe certain entities tha t may exist between 
the dish owner and the program originator tha t may send a signal 
up to the satellite 

Is there a distinction between these groups, distributors, packag­
ers, resale carriers, common carriers7 What distinction can you 
make so we can see who plays what role in terms of these various 
parties7 

Ms SCHRADER The term "common carrier," of course, is one 
freighted with history and communications law The FCC licenses 
common carriers As originally drafted, the phrase in the bill is a 
common carrier licensed by the FCC In fact, we understand that 
the original carriers of independent "superstations,"—for example, 
the carriers by name, United Video, Southern Satellites, now 
Tempo, Inc , and Eastern Microwave—that these have common car­
rier licenses from the FCC 

Recently we have become aware that apparently the SBN organi­
zation does not have a common carrier license Now that, of course, 
is subject to checking with them and further checking with the 
FCC, but tha t is our understanding 

So the term "common carrier" would have a fairly precise mean­
ing under communications law A term such as "distributor," "sat­
ellite carrier" would have whatever meaning you give it in terms 
of defining it in the statute 

I think one thing that is clear is that not all distributors are 
common carriers Basically, a common carrier would be one li­
censed by the FCC to provide a particular service at particular 
rates and the service would have to be offered to everyone and 
there would be conditions of that kind 

Mr KASTENMEIER That is to say, we can identify who is a 
common carrier under the law, but resale carrier, distributor or 
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packager may be a common carrier or may not be a common carri­
er 

Ms SCHRADER I think so, yes 
Mr KASTENMEIER SBN, you mentioned, I think, specifically, 

would be a resale carrier Would they be a resale carrier? 
Ms SCHRADER Apparently, that terminology doesn't specifically 

apply to them, SBN is neither a resale common carrier nor a 
common carrier They are simply a distributor at this point, appar­
ently leasing time on the satellite 

Mr KASTENMEIER Thank you Have you concluded in amplifying 
what Mr Oman started to talk about9 

Do you see any other problems, Mr Oman, or, let me ask you 
this 

Mr OMAN One other comment, Mr Chairman, that I might 
mention In talking to some of the parties involved in preparation 
of our testimony, we have learned that there is movement toward 
voluntary compliance at this point You might make the judgment, 
after listening to the witnesses today, that, in fact, we have moved 
much further down the road than we were when the bill was first 
drafted and you might want to consider telescoping inward the pe­
riods involved for the various phases of the bill 

Instead of four years under the set fee or the mandatory licens­
ing, you might want to telescope that down to two years, or if it 
looks like we have made a lot of progress in that direction already, 
you might want to eliminate that provision entirely and go imme­
diately into the arbitration phase But we don't have the perspec­
tive to judge whether or not this would be viable at this point You 
might hear from the witnesses that perhaps the marketplace is al­
ready moving in this direction 

Mr KASTENMEIER One of the witnesses will express his concern 
that satellite carriers are discriminating against independent dish 
owners in favor of distribution by cable companies and recom­
mends that any legislation insure that satellite carriers distribute 
signals on a nondiscriminatory basis and that there not be price 
discrimination for the signal, including the copyright royalty 

In your view, is the Copyright Act amenable to an amendment 
barring price discrimination? 

Mr OMAN MS Schrader is prepared to answer that question 
Ms SCHRADER It seems to us that the bill, as now pending, al­

ready makes an effort in this direction because it does provide, in 
Section 119(a) Clause 4, that the carrier would become fully subject 
to copyright liability if the carrier discriminates against the distrib­
utor in a manner which violates the Communications Act 

Now, the matter of pricing would be a separate matter and prob­
ably would require additional language in the bill At least provi­
sionally, I would see no difficulty in terms of copyright philosophy 
The problem is coming up with appropriate language that would be 
fair 

Mr KASTENMEIER Thank you 
I have a couple of other questions, but I would like to yield to my 

colleagues I am delighted that Mr Moorhead, Mr Synar, Mr 
Coble and Mr Berman have arrived 

I would like to yield to the gentleman from California, Mr Moor­
head 
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Mr MOORHEAD Thank you, Mr Chairman I wish to welcome 
you, also, Mr Oman and Ms Schrader Always glad to have you 
here 

Mr OMAN Thank you, Mr Moorhead 
Mr MOORHEAD With the exception of WTBS, the common carri­

ers transmit certain independent local television broadcast stations 
across the country without permission of the local stations, as I un­
derstand it 

Why should the Congress permit them to scramble or unscram­
ble something that is not theirs and which they take without per­
mission of the local broadcasters'' 

Mr OMAN I think the ultimate objective of the bill is to make 
sure that the marketplace in the end controls this transfer of 
rights and that you are looking for the ideal situation down the 
road eight years from now where, in fact, there would be arms-
length negotiations to enable the copyright owners to protect their 
rights and allow the marketplace to provide the services that the 
homeowners want 

Let me ask Ms Schrader to elucidate on that point 
Ms SCHRADER I really don't have too much to add Obviously the 

bill attempts a balance between the interests of the home dish 
owners in having access to signals and whatever proprietary rights 
may be involved in the distribution of the program As Mr Oman 
has said, the clear emphasis on the bill is towards voluntary negoti­
ations 

In fact, in the second four-year phase in which the law would be 
in effect—there is a very strong impetus towards voluntary negoti­
ations, and hopefully, marketplace solutions would be developed 
during that time period and would be in place at the end of the 
bill's life 

Indeed, of course, we also see to some extent the attempt at vol­
untary negotiations, even under the present law with the reports of 
the agreement between NBC and NETLINK So there apparently is 
a possibility of working out such an arrangement, but perhaps 
there must be some legislative solution along the lines of this bill 
as a temporary matter to give impetus to those voluntary solutions 

Mr MOORHEAD In the case of the "superstations," do you think 
that the permission of the local broadcasters should be required? 

Ms SCHRADER I don't believe that we have taken a position on 
that We have suggested a number of possible amendments that 
you might want to consider in dealing with the question of network 
signals You might want to take similar considerations into account 
in dealing even with the signals of independent stations 

Of course, if you are referring to the possibility of reinstating 
syndicated exclusivity as a matter of protecting the local broadcast­
ers, then that does become very complicated You have a signal 
that is being distributed nationwide and different local broadcast­
ers would have different marketing arrangements with the pro­
gram suppliers It strikes us that it would be very difficult for a 
satellite carrier to impose blackouts and to respect syndicated ex­
clusivity if that were mandated as part of the bill 

Mr MOORHEAD Under the bill before the subcommittee, there 
would be a limitation on the number of "superstations " Should 
there be such a limitation9 
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Mr OMAN I thmk the political realities have gone into the defi­
nition to allow the homeowner access to those widely circulated sig­
nals to give him or her parity with the cable subscriber I think 
that m the long run, with the marketplace forces at work, there 
won't be any artificial limitation on the signals that the homeown­
er can receive over the backyard dish, but that, in fact, the negotia­
tions would allow the market to bring to the home any signal that 
was economically feasible 

Mr MOORHEAD Thank you very much 
Mr OMAN Thank you, Mr Moorhead 
Mr KASTENMEIER Thank you 
I would like to yield now to the gentleman from Oklahoma 
Mr SYNAR No questions, Mr Chairman 
Mr KASTENMEIER I would like to then yield to the gentleman 

from North Carolina 
Mr COBLE NO questions, Mr Chairman 
Mr KASTENMEIER The gentlewoman from Colorado 
Mrs SCHROEDER No questions, Mr Chairman 
Mr KASTENMEIER YOU apparently aren't even inspiring any cu­

riosity among us 
How about the gentleman from California, Mr Berman9 

Mr BERMAN How are you feeling today7 

Mr OMAN So far, so good 
Mr BERMAN I have no questions, Mr Chairman 
Mr MOORHEAD It is going to be an easy mormngT I guess 
Mr KASTENMEIER The gentleman from Virginia9 

Mr BOUCHER NO questions, Mr Chairman 
Mr OMAN The main performance is about to begin and we are 

going to be as eagerly interested in what they say as the rest of the 
audience We look forward to the opportunity 

Mr KASTENMEIER I would like to do this I am not going to ask 
further questions either at this point, but I would like to suggest 
that your office be in further touch with us because one thing I 
have noted—and I guess members of the committee are aware of 
this—there are a number of amendments that have surfaced in the 
past several months, perhaps some very recently, that would 
impact on this bill There may even be suggestions that the bill 
ought to be expanded to include essentially communications poli­
cies issues such as things we would want to think very carefully 
about 

In any event, we solicit your continued advice on this matter and 
will be in touch with you later We thank you for your brief pres­
entation this morning 

Mr OMAN Thank you very much, Mr Chairman, we are at your 
service 

Mr KASTENMEIER I would now call forward a panel, a very large 
one at that, of witnesses representing broadcasting interests The 
three national networks are here Representing NBC is Mr 
Thomas Rogers, Vice President of Policy Planning and Business 
Development, and he is accompanied by Mr Al Seethaler, a 
member of the NBC Affiliate Board and Vice President and Gener­
al Manager of KUTV, Salt Lake City, Utah 
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ABC is represented by Dr Charles Sherman, Chairman of the 
ABC Affiliate Association and present General Manager of WHOI 
TV, Peoria, Illinois 

The testimony of CBS will be presented by Mr Anthony C 
Malara, Vice President of Affiliate Relations and Distribution 

The networks have been working hard to devise a distribution 
scheme for the unserved areas of the country As background, I can 
say that NBC has signed an agreement with NETLINK USA ABC 
and CBS are considering doing the same On the panel, therefore, 
is the President of NETLINK, Mr Brian McCauley 

Last, but not least, is Mr Preston Padden, the President of the 
Association of Independent Television Stations 

With your permission, in order to conserve time and maintain 
continuity, I will recognize you in the order of your introductions 
Hopefully your statements will be summarized and we will t ry to 
reserve the questions until the very end 

Mr Rogers, you may commence, sir 

TESTIMONY OF THOMAS S ROGERS, VICE PRESIDENT, POLICY 
PLANNING AND BUSINESS DEVELOPMENT, NBC, INC, ACCOM­
PANIED BY AL SEETHALER, CHAIRMAN, SATELLITE COMMIT­
TEE, NBC TELEVISION AFFILIATE BOARD, AND VICE PRESI­
DENT AND GENERAL MANAGER, KUTV, SALT LAKE CITY, UTAH, 
CHARLES E SHERMAN, CHAIRMAN, GOVERNMENT RELATIONS 
COMMITTEE, ABC TELEVISION AFFILIATES ASSOCIATION, 
PRESIDENT AND GENERAL MANAGER, WHOI-TV, PEORIA, ILLI­
NOIS, ANTHONY C MALARA, VICE PRESIDENT, AFFILIATE RE­
LATIONS AND DISTRIBUTION, CBS TELEVISION NETWORK, AC­
COMPANIED BY PHILLIP JONES, CBS TELEVISION NETWORK 
AFFILIATES ADVISORY BOARD AND VICE PRESIDENT AND 
GENERAL MANAGER, KCTV, KANSAS CITY, MISSOURI, BRIAN 
McCAULEY, PRESIDENT, NETLINK USA, AND PRESTON R 
PADDEN, PRESIDENT, ASSOCIATION OF INDEPENDENT TELEVI­
SION STATIONS, INC 

Mr ROGERS Thank you very much, Mr Chairman 
My name is Tom Rogers and I am Vice President, Policy Plan­

ning and Business Development, for the National Broadcasting 
Company My presentation before this subcommittee will discuss 
NBC's goals for the expansion of our program service to rural 
America and our plans for achieving those goals with a market­
place solution 

Two major public policy goals are furthered by our initiative to 
expand the reach of the NBC Television Network The first goal is 
to achieve universal television service by encouraging access to our 
programs through the use of a new technology, the satellite earth 
station 

Our second goal is to adhere to the principle of localism which 
we believe is best served by the network affiliates system 

As NBC has often stated, it has always been our objective to 
achieve universal service In 1985, for instance, NBC Group Execu­
tive Vice President, Ray Timothy, responded to a congressional in­
quiry about scrambling, saying tha t "NBC is in the business of in­
creasing viewer levels, not denying service to viewers" and that 
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"ultimately, we would want all American viewers to have access to 
our news, information and entertainment programs " 

Our objective is consistent with the primary purpose of the Com­
munications Act 

NBC would like to assure that all rural Americans have the 
same access to the network's information and entertainment pro­
gramming, from Today to the Cosby Show, that the vast majority 
of Americans enjoy 

With the emergence of satellite earth stations, we have a clear 
opportunity to provide our network service to such rural areas, but 
as we try to serve these rural areas, we are also committed to con­
tinue observing the policy of localism Television stations are li­
censed to serve local communities, and therefore, are able to broad­
cast news, information and public affairs programs that respond to 
local needs and interests Simply put, local programming is a fun­
damental part of the service of all television licensees 

NBC's commitment to localism is embodied in the network-affili­
ate partnership This commitment becomes all the more important 
with the emergence of other video delivery systems, such as DBS, 
MDS, SMATV, VCR's and cable television, none of which offer sig­
nificant local programming 

Therefore, the public interest benefit of our service would decline 
greatly if only the network element of this service was received by 
viewers The health of our network affiliate system is threatened 
by compulsory licensing, especially to the extent carriers take our 
signals and distribute the programming without regard to what 
that does to a station's ability to provide local programming 

By definition, a compulsory license strips from a producer or 
packager of programming the right to control its distribution and 
substitutes a government-mandated scheme of distribution in its 
place Congress should impose a compulsory license only where the 
marketplace cannot suffice 

Until recently, viewers living in unserved areas did not have, 
when it came to the reception of broadcast network programming, 
a marketplace which worked Technology—the satellite dish—has 
created part of a marketplace solution NBC's and its affiliates an­
nounced plans with NETLINK—which we are pleased to learn that 
the other two broadcast networks and their affiliates now support 
in concept—can help supply the rest of that marketplace approach 
and do so in a way that does not threaten the policy goal of local­
ism 

In essence, NBC has reached the nonexclusive agreement with 
NETLINK, a satellite carrier, wherein we are granting permission 
to retransmit to unserved dish owners the signal of KCNC-TV, the 
GE NBC station in Denver, which carries all of our network pro­
gramming 

The agreement provides that NETLINK will offer the scrambled 
signal of KCNC-TV to satellite dish owners who cannot receive an 
NBC affiliate off the air and who are not served by a cable system 
carrying an NBC affiliate station 

NBC is entering into this arrangement as a public service and 
will receive no compensation from NETLINK under this arrange­
ment 
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Our decision to not authorize NETLINK to market its services to 
dish owners who are passed by a cable system is consistent with 
the goal of localism This aspect of our arrangement with NET-
LINK is by no means intended to favor cable as a technology or as 
a distribution system The fact is, however, if a local affiliate is 
available via cable, even if not available over the air, at least the 
cable system is providing access to the NBC network programming 
in a way that preserves the strength of the affiliate station as a 
source of local programming 

In summary, we expect our agreement with NETLINK to provide 
a marketplace approach to help realize the goal of providing serv­
ice to dish owners who do not otherwise have access to network 
programming, while preserving the best possible local program­
ming service to the public 

Thank you, Mr Chairman 
[The statement of Mr Rogers follows ] 
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Statement of Thomas S Rogers 

My name is Tom Rogers and I am Vice President, Policy 

Planning and Business Development, for the National 

Broadcasting Company My presentation before this 

Subcommittee will discuss NBC's goals for the expansion of 

our program service to rural America, and our plans for 

achieving those goals with a marketplace solution 

Two ma]or public policy goals are furthered by our 

initiative to expand the reach of the NBC Television 

Network The first goal is to achieve universal 

television service by encouraging access to our programs 

through the use of a new technology -- the satellite earth 

station Our second goal is to adhere to the principle of 

localism which we believe is best served by the 

network-affiliate system 

As NBC has often stated, it has always been our objective 

to achieve universal service In 1985 for instance, NBC 

Group Executive Vice President Ray Timothy responded to a 

Congressional inquiry about scrambling -- saying that "NBC 

is in the business of increasing viewer levels, not 

denying service to viewers' and that "ultimately, we would 

want all American viewers to have access to our news, 

information, and entertainment programs " 
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NBC would like to assure that all rural Americans have the 

same access to the network's information and entertainment 

programming — from TODAY to THE COSBY SHOW — that the 

vast majority of Americans enjoy 

Our objective is consistent with the primary purpose of the 

Communications Act which provides in Section One "to make 

available, so far as possible, to all the people of the 

United States a rapid, efficient, Nationwide radio 

communications service " For more than fifty years, the 

Federal Communications Commission has acted to carry out 

this statutory purpose At the present time, the NBC 

Television Network through its local affiliate stations 

reaches almost 99% of television households In general, 

only the most remote rural areas are unable to receive 

affiliate signals either off-the-air or by cable television 

With the emergence of satellite earth stations, we have a 

clear opportunity to provide our network service to such 

rural areas. 

But as we try to serve these rural areas, we are also 

committed to continue observing the policy of localism 

Television stations are licensed to serve local communities 

— and are therefore able to broadcast news, information, 

and public affairs programs that respond to local needs and 

interests Simply put, local programming is a fundamental 

part of the service of all television licensees 
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NBC's commitment to localism is embodied in the 

network-affiliate partnership Affiliate stations 

retransmit our network programs together with local 

programming to their communities It has become clear 

that the network affiliate relationship creates a means of 

distribution which is instrumental to the goal of 

localism This becomes all the more important with the 

emergence of other video delivery systems — such as DBS, 

MDS, SMATV, VCR's and cable television — none of which 

offer significant local programming 

Therefore, the public interest benefit of our service 

would decline greatly if only the network element of this 

service was received by viewers 

The health of our network-affiliate system, the integrity 

of our program distribution system, and our program 

exclusivity rights are each threatened by compulsory 

licensing — especially to the extent carriers take our 

signals and distribute the programming without regard to 

what that does to a station's ability to provide local 

programming. By definition, a compulsory license strips 

from a producer or packager of programming the right to 

control its distribution, and substitutes a 

government-mandated scheme of distribution in its place 

Therefore, Congress should impose a compulsory license 

only where the marketplace cannot suffice 
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Until recently, viewers living in unserved areas did not 

have—when it came to the reception of broadcast network 

programming—a marketplace which worked Technology --

the satellite dish — has created part of a marketplace 

solution NBC's and its affiliates' announced plans with 

Netlink--which we are pleased to learn that the other two 

broadcast networks now support--can help supply the rest 

of that marketplace approach, and do so in a way that does 

not threaten the policy goal of localism 

In essence, NBC has reached a non-exclusive agreement with 

Netlmk, a satellite carrier, wherein we are granting 

permission to retransmit to unserved dish owners the 

signal of KCNC-TV — the General Electric/NBC television 

station in Denver--which carries all of our network 

programming The agreement provides that Netlink will 

offer the scrambled signal of KCNC-TV to satellite dish 

owners who cannot receive an NBC affiliate off-the-air, 

and who are not served by a cable system carrying an NBC 

affiliate station NBC is entering into this arrangement 

as a public service and will receive no compensation from 

Netlink under this arrangement 
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Our decision to not authorize Netlink to market its 

service to dish owners who are passed by a cable systera is 

consistent with the goal of localism This aspect of our 

arrangement with Netlink is by no means intended to favor 

cable as a technology or as a distribution system The 

fact is, however, if a local affiliate is available via 

cable, even if not available over-the-air, at least the 

cable system is providing access to the NBC network 

programming in a way that preserves the strength of the 

affiliate station as a source of local programming 

In summary, we expect our agreement with Netlink to 

provide a marketplace approach to help realize the goal of 

providing service to dish owners who do not otherwise have 

access to network programming, while preserving the best 

possible local programming service to the public 

Thank you 
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Mr KASTENMEIER Thank you, Mr Rogers 
Now, next is Mr Seethaler, who is a member of your NBC Affili­

ate Board Mr Seethaler 
Mr SEETHALER Thank you, Mr Chairman My name is Al Seeth­

aler and I am Vice President and General Manager of KUTV, an 
NBC-affiliated television station in Salt Lake City I am also a 
member of the NBC Affiliate Board, and in that capacity, serve as 
Chairman of the Satellite Committee 

The main purpose of my presentation before this subcommittee 
is to reaffirm affiliate support for the NETLINK service, wherein 
NBC has agreed to furnish its program schedule to a satellite carri­
er for distribution to unserved rural areas The affiliate body sup­
ports NETLINK's service because we share NBC's goal of achieving 
universal television service 

At the present time, the 206 NBC-affiliated stations reach about 
99 percent of America's television households with our combmed 
network and local programming service It has become apparent 
that a different approach would be needed to extend the service to 
the other 1 percent, households located in remote rural areas 
where the economics of broadcasting and cable television do not 
justify reaching them 

The development of satellite technology, including backyard 
earth stations, gives us the opportunity to achieve nationwide tele­
vision service That is why we applaud the agreement between 
NBC and the NETLINK partners, which will offer the program­
ming of NBC's Denver station to unserved earth station owners 

I should also point out that the affiliate body support is based on 
large part on the fact that NETLINK will offer its product only to 
truly unserved areas In general, the service will not be offered to 
any backyard dish owners located inside our grade B signal contour 
or located in any cable service area where the cable system carries 
an NBC station 

These points underscore the importance of protecting the net­
work affiliate program service, which has responded so well to 
America's information and entertainment needs In fact, the com­
bined service offered by the network affiliate stations is unique in 
America Broadcast stations alone are charged with local program­
ming obligations, obligations which have given birth to so many 
quality news, information and public affairs programs responding 
to local community needs 

The network affiliate service is the choice of many viewers be­
cause of our unique combination of local and national news and en­
tertainment programs In order to ensure the financial well-being 
of affiliate stations, it is important that NETLINK deny access to 
backyard dish owners who can receive our signal off the air or 
whose home is passed by a cable system carrying an NBC station 

Preservation of our viewer base is an essential requirement if we 
are to have the resources to satisfy our programming obligation 
and to serve our communities with quality programs 

The NETLINK agreement is responsive to the goal of universal 
television service, the legislative goal of H R 2848 At the same 
time, our unique service, delivered to the public through communi­
ty-based stations, will be protected from viewer erosion 
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Finally, I urge this subcommittee not to take any action that 
either impedes the startup of the NETLINK service or that weak­
ens the network affiliate system 

Thank you 
[The statement of Mr Seethaler follows ] 



217 

Before the 

Subcommittee on Courts, Civil Liberties, 

and the Administration of Justice 

of the 

Committee on the Judiciary 

United States House of Representatives 

Statement 

of 

Al Seethaler 

Chairman, Satellite Committee 

NBC Television Affiliate Board 

January 27, 1988 

89-491 0 - 8 9 - 8 



218 

Statement of Al Seethaler 

My name is Al Seethaler, and I am Vice President and 

General Manager of KUTV, an NBC affiliated television 

station in Salt Lake City I am also a member of the NBC 

Affiliate Board and, in that capacity, serve as Chairman 

of the Satellite Committee. 

The main purpose of my presentation before this 

Subcommittee is to reaffirm affiliate support for the 

Netlink service — wherein NBC has agreed to furnish its 

program schedule to a satellite carrier for distribution 

to unserved rural areas 

The affiliate body supports the Netlink service because we 

share NBC's goal of achieving universal television 

service At the present time, the 206 NBC affiliated 

stations reach about 99% of America's television 

households with our combined network and local programming 

service. But it has become apparent that a different 

approach would be needed to extend service to the other 1% 

— households located mostly in remote rural areas where 

the economics of broadcasting and cable television do not 

justify trying to reach them 
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The development of satellite technology, including 

backyard earth stations, gives us the opportunity to 

achieve nationwide television service. That is why we 

applaud the agreement between NBC and the Netlink Partners 

which will offer the programming of NBC's Denver station 

to unserved earth station owners 

I should also point out that the affiliate body's support 

is based in large part on the fact that Netlink will offer 

its product only to truly unserved areas In general, the 

service will not be offered to any backyard dish owner 

located inside our Grade B signal contours or located in 

any cable-served area where the cable system carries an 

NBC station These points underscore tne importance of 

protecting the network-affiliate program service, which 

has responded so well to America's information and 

entertainment needs 

In fact, the combined service offered b/ network affiliate 

stations is unique in America Broadcast stations alone 

are charged with local programming obligations --

obligations which have given birth to so many quality 

news, information, and public affairs programs responding 

to local community needs 
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The network-affiliate service is the choice of many 

viewers because of our unique combination of local and 

national news and entertainment programs In order to 

ensure the financial well-being of affiliate stations, it 

is important that Netlink deny access to backyard dish 

owners who can receive our signal off-the-air or whose 

home is passed by a cable system carrying an NBC station 

Preservation of our viewer base is an essential 

requirement if we are to have the resources to satisfy our 

program obligations and serve our communities with quality 

programs 

The Netlink agreement is responsive to the goal of 

universal television service — the legislative goal of 

H.R 2848 At the same time, our unique service --

delivered to the public through community-based stations 

-- will be protected from viewer erosion 

Finally, I urge this Subcommittee not to take any action 

that either impedes startup of the Netlink service or that 

weakens the network-affiliate system 

Thank you 
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Mr KASTENMEIER Thank you, Mr Seethaler 
I would now like to call on Dr Charles Sherman, representing 

the ABC Affiliate Association 
Dr SHERMAN Thank you, Mr Chairman, and members of the 

subcommittee I am Charles Sherman, President and General Man­
ager of WHOI in Peoria, Illinois I serve as Chairman of the Gov­
ernment Relations Committee of the ABC Television Affiliates As­
sociation, which consists of over 200 television stations across the 
nation that are affiliated with the ABC network 

We appreciate the opportunity to appear here today to express 
the Affiliates' views on H R 2848 and if, Mr Chairman, I provide 
somewhat of a philosophical historical context for my testimony 
today, it comes from the eight years in which I served on the facul­
ty at the University of Wisconsin and taught communications 
policy and history of communications 

In looking over the materials in preparing for our presentation 
today, it was very obvious, Mr Chairman, that the principal pur­
pose of this bill is to expand the delivery of broadcast programming 
to homes in so-called "white areas " We wholeheartedly endorse 
that effort 

In fact, for years now, the affiliates on their own have been 
trying to serve the "white areas" through their translator and 
booster systems We have one affiliate, for example, KOAT, in Al­
buquerque, New Mexico, which has 82 translators in operation 
That is just part of the over 5,000 that are in operation today 
throughout the country 

This is not a service that has simply stood still, this service con­
tinues to grow It is our estimate that right now translators are 
growing at a rate of about 4 percent each year for both affiliate 
and independent stations at a cost of 30- to $40,000 for each instal­
lation and about $3,000 for operation So we are committed to ex­
pansion of service, but we also realize that the satellite system pro­
vides an alternative to reach that other 1 percent of the country 
that we can't reach through translators 

That is why we are wholly supportive of the efforts to try to 
make sure that some method is found in which homes located in 
these "white areas" can indeed be served But we are concerned 
about what we might call unanticipated consequences, that by 
taking this action two or three years down the line, there might be 
consequences that were not foreseen when this bill was put into 
place That is our principal concern today 

We want to make sure that people who today receive their sig­
nals through translators and boosters still getting that free will not 
find their service eroded because, simply through an unintended 
consequence, a satellite carrier becomes the primary means by 
which signals are distributed to those rural areas What could well 
happen over a period of time, if that unforeseen consequence takes 
place, we could begin to see the audience for translator stations 
erode, and over a period of time, there becomes less incentive for 
the broadcaster to continue to maintain those systems 

So what we are concerned about is making sure that those people 
who do not have the means to pay for satellite reception will still 
be able to receive their signals through the translator system that 
we have set up today 
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There is also another aspect of the bill that we find troubling 
and that we are even more concerned about, and that deals with 
exclusivity To the extent that the bill would delimit local stations 
from obtaining the exclusive right to distribute network and syndi­
cated programming withm their local service areas, the bill could 
again lead to an unanticipated erosion of the existing system of 
local broadcast stations, and that is another area that we are con­
cerned about, because you have a delicate balance here in terms of 
exclusivity and how that exclusivity affects the system 

If you take a look, for example, at the network-affiliate relation­
ship, this is in the world a unique combination of national and 
local elements that have evolved after decades of hard work The 
network provides the advantages of program acquisition or produc­
tion on a national scale and makes possible the sale of advertising 
on the same national scale The network also offers a broad range 
of programs that can be scheduled throughout the broadcast day 

But we have to remember that a local affiliate is just not an 
outlet for its network's programs As we frequently like to remind 
people like Mr Malara and others at the network that a program 
can t be preempted until it is cleared, that it is still basically the 
local broadcaster who makes the determination as to what will be 
scheduled throughout the day, and we are the ones who are respon­
sible for our local news, weather, sports, and programming of spe­
cial interest to the local audience, and it is the local station who 
fulfills the promise and the challenge of the Communications Act 
to serve the needs and interests of the community 

Satellite carriers have no such public service obligations, and we 
ask you to consider whether it would be wise for Congress to take 
steps that could undermine the ability of broadcast stations to 
serve that public interest The bill as currently written would not 
limit satellite network service to "white areas but would grant a 
compulsory license allowing service to satellite dishes in all areas 

The potential for such a distribution system to evolve to the 
point where it bypasses the local affiliate altogether is obvious It 
sets the stage for the replacement of the current broadcast distri­
bution system of local stations with a network DBS system 

Another thing to consider as well is that when you look at this 
business of exclusivity, we are not talking also about the network, 
but we are also concerned about our syndicated exclusivity In 
some respects, we share with Mr Padden a similar characteristic 
For about 25 to 33 percent of our broadcast day, we are independ­
ent stations, we program outside of the network But as far as the 
network-affiliated station is concerned, it is this combination of our 
network service, our local service, which enables us to be success­
ful It is the quality of those national programs which really gives 
us a special niche in the communications picture 

While we are all justifiably proud as local broadcasters of our 
news and locally produced programming, that programming would 
not be possible without the audience delivery that is provided 
through network and syndicated national programming 

We are confident that in considering this bill Congress does not 
intend to undermine the ability of local stations to continue to 
serve their markets, and on behalf of the ABC affiliates I would 
like to emphasize that we are willing and ready to work with this 
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committee to try to craft a bill that would serve and balance all 
interests We are already working very closely with the people 
from Nethnk through the ABC television network to come to an 
agreement We have been m discussions with Nethnk since last 
April, the process has been slow, but we are very, very hopeful that 
we are going to reach a conclusion in the very near future and that 
conclusion will be positive 

One final comment, Mr Chairman and members of the commit­
tee When Congress back in 1934 was considering the Communica­
tions Act, it had an opportunity at that time to provide a national 
system In fact, there was already a move underfoot, in stations 
like WLW out of Cincinnati, to operate at 500,000 watts of power, 
and it would have been possible for 10 stations to blanket the 
entire Nation But in considering that, Congress said no Congress 
at that time said, "We want a local system that will be responsive 
to local needs," and we would hope that that is still the attitude 
that is still the desire of Congress today, that while we join with 
you to see the expansion of service to all Americans throughout the 
country we do not at the same time provide the seeds of erosion of 
our present local system 

Thank you 
[The statement of Dr Sherman follows ] 
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STATEMENT OF CHARLES E. SHERMAN 

BEFORE THE HOUSE COPYRIGHT SUBCOMMITTEE 

(H R. 2848) 

January 27, 1988 

Thank you, Mr. Chairman and Members of the Subcommit­

tee I am Charles Sherman, President and General Manager 

of WHOI-TV, Peoria, Illinois, and I serve as Chairman of 

the Government Relations Committee of the ABC Television 

Affiliates Association. The Association consists of over 

200 television stations across the nation that are affili­

ated with the ABC Network We appreciate the opportunity 

to appear here today to express the Affiliates' views on 

H R. 2848. 

H R 2848 would amend the Copyright Act to allow 

satellite carriers to retransmit the signals of certain 

broadcast stations to home satellite dishes for profit A 

satellite carrier, on payment of a statutory copyright 

fee, would be allowed to pick up the signals of certain 

network affiliated and independent superstations (without 

their consent), scramble the signals and charge dish 

owners a fee for unscrambling them. 

It is our understanding that a principal purpose of 

the bill is to expand the delivery of broadcast program­

ming to homes in so-called "white areas" that do not now 

receive service from local stations. We endorse that 
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objective. In fact, our members have spent considerable 

sums over the years to construct translator and booster 

stations to extend local service to rural and sparsely 

populated areas. 

ABC Affiliate KOAT-TV, in Albuquerque, New Mexico, 

for example, is now carried on 82 translators over a four 

state rural area. Homeowners served by the translators 

built by KOAT-TV did not have to purchase any special 

receiving equipment and they are not required to pay any 

monthly fee to receive the service. That, of course, 

would not be the case if the service were provided to 

these homes by a satellite carrier. 

A Congressional policy that designated satellite 

carriers as the preferred delivery system for broadcast 

programming in rural areas would — however 

unintentionally — tend to discriminate against those 

households that cannot afford to buy a receiving dish and 

pay a monthly service fee in perpetuity. Not only would 

this satellite service be available only to those who 

could afford it, the existence of such satellite service 

could lead to a reduction in the amount of free broadcast 

service that is currently available in those areas As the 

number of households relying on satellite service in rural 

areas increases, local stations will have less incentive 

and less financial ability to build and maintain translator 

stations That, in turn, could ultimately deprive low 

- 2 -
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income households in rural areas of the free broadcast 

service they now receive from translators. We encourage 

the Subcommittee to make every effort to assure that in 

its attempt to facilitate broadcast service in rural areas 

for some, it does not, unwittingly, deprive others of 

access to that same service. As those of us who have 

struggled with the white area issue over the years know, 

this problem is a challenge that requires a delicate 

balancing of interests and is not one which lends itself 

to easy solutions. 

There are other aspects of the bill as drafted, 

however, that are even more troubling. To the extent the 

bill would prevent local stations from contracting for the 

exclusive right to distribute network and syndicated 

programming within their local service areas, the bill 

could lead to the demise of the existing system of local 

broadcast service that has served the nation so well. We 

implore the members of this Subcommittee not to take 

lightly the importance of preserving the system created by 

Congress that has successfully brought broadcast television 

programming to approximately 99% of the country. 

The very fact that there is an interest in extending 

the reach of network programming to those few areas that 

cannot receive it is proof of how well the existing 

network-affiliate distribution system serves the nation 

- 3 -
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The network-affiliate relationship is a unique combination 

of national and local elements that has evolved after 

decades of hard work. 

The network provides the advantages of program 

acquisition or production on a national scale, and makes 

possible the sale of advertising on that same national 

scale. The network also offers a broad range of programs 

that can be scheduled throughout the broadcast day But a 

local affiliate is not ]ust an outlet for its network's 

programs. In fact, it is the affiliate who makes the 

decisions about which network programs to broadcast 

locally, and it is the affiliate who produces local news, 

weather, sports and other programs of special interest to 

its local audience In other words, it is the local 

affiliate who fulfills the promise, and the challenge, of 

the Communications Act to serve the needs and interests of 

the community. 

Satellite carriers have no such public service 

obligations We ask you to consider whether it would be 

wise for Congress to take steps that would undermine the 

ability of broadcast stations to serve the public interest 

The bill currently under consideration by the Subcommittee 

ignores the importance of the exclusive agreement between 

the network and its local affiliates It would allow a 

satellite carrier to bypass the local affiliate and 

deliver network programming by satellite directly to the 

- 4 -
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home dish user. The danger is not merely that the affili­

ate is losing part of his local audience to a network 

affiliate from a distant market, but that a system is 

being set up that permits direct distribution from the 

network to the viewer—completely bypassing the local 

broadcast station- The bill, as currently written, would 

not limit satellite network service to white areas, but 

would grant a compulsory license allowing service to 

satellite dishes in all areas The potential for such a 

distribution system to evolve to the point where it 

by-passes the local affiliate altogether is obvious. It 

sets the stage for the replacement of the current broadcast 

distribution system of local stations with a network DBS 

system. And that could be the end of the local television 

station as we know it. 

The ability of local broadcast stations to contract 

for exclusive program rights for their market is critical 

to their existence. The importance of program exclusivity 

to our system of broadcasting cannot be overstated And, 

although I am here speaking on behalf of the ABC Network 

Affiliates Association, this fundamental principle holds 

true for independent broadcasters as well It is the 

appeal of unique programming that attracts viewers to a 

particular station. The strong appeal of exclusive 

national programming is what enables the station to 

develop its local news and public interest programming. 

- 5 -
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In the case of network affiliates, it is the unique 

quality of our network and syndicated programming that 

makes our success possible We are all justifiably proud 

of our own local news operation and our locally produced 

programming, but we could not keep our audience, and we 

could not survive, without good national programming to 

offer to our viewers — programming that is exclusively 

ours — not available from any other service That is the 

key to our success 

Broadcasters are not the only ones who recognize the 

importance, and the value, of exclusive program rights. 

Satellite program services serving the cable industry and 

the home satellite market recognize the value of exclusiv­

ity. For example. Showtime has a five-year, $500 million 

exclusive contract for cable rights to 100 movies produced 

by Paramount Pictures. HBO entered into a five-year 

exclusive program supply contract with Paramount, to begin 

this year Other program services are also aggressively 

pursuing exclusive program arrangements We are in the 

same position We must have exclusive programs in order 

to attract and serve our local audience. 

We are confident that in considering this bill 

Congress does not intend to undermine the ability of local 

stations to continue to serve their markets We understand 

that Congress is seeking to expand, not reduce, service to 

the public But you should not underestimate the potential 

- 6 -
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for damage this legislation could do. As I said at the 

beginning of my statement, we share the desire to see that 

as many people as possible receive our programming and we 

are working, and will continue to work, with our network 

and others in order to reach those last few homes. But 

that laudable goal does not justify destroying the exclu­

sivity that is the mainspring of the network-affiliate 

relationship This bill would deprive the network of 

control over distribution of its programming and make it 

impossible for the network to guarantee reasonable exclu­

sivity to its affiliates. The ABC Affiliates and the ABC 

Network are currently negotiating with private carriers to 

see if we can develop a private contractual arrangement 

that would permit network signal distribution to viewers 

who are beyond the reach of our network signal. Let us 

all work together to find some other way—a better way--to 

serve those white areas than the legislative proposal 

currently before the Subcommittee 

We pledge to continue our efforts and will be happy 

to cooperate with the Subcommittee and its staff as it 

struggles with this problem 

Thank you 
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Mr KASTENMEIER Thank you, Dr Sherman We are delighted to 
have that addendum, your description that you were once a teach­
er at the University of Wisconsin Communications Department 

Incidentally, at this time I think it is appropriate to note that 
ABC, as a network, could not be present today for purposes of 
making its presentation, but, without objection, I would like to in­
clude its statement following that of Dr Sherman to maintain 
some continuity for the record 

[The statement of ABC follows ] 
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Capital Cities/ABC, Inc supports the important goal of 

providing television service to homes which cannot now receive 

service because they are beyond the reach of an over-the-air 

broadcast station signal or a local cable company (so-called 

"white area" homes) We believe that a means should be found to 

insure the availability of television service to white area 

homes both as a matter of sound public policy and because it is 

in our company's business interest that our network programming 

be as widely available to the public as possible 

We are opposed to H R 2848 In its present form because it 

falls to take into account the special nature of the network 

broadcasting system We believe that if H R 2848 were to 

become law without modification it would undermine the 

foundation of the network distribution system Each of the 

three major commercial networks Is affiliated with over 200 

local stations Each local station has contracted for the 

exclusive right to broadcast network programming in its local 

area, those stations and the network reach 98Z to 99Z of all 

homes in the country H R 2848 would disrupt this system by 

authorizing satellite carriers to retransmit any network 

affiliate on a nationwide basis not only to the 1Z or 2X who 

cannot now receive the signals but to all homes It would 
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permit the Importation of distant network stations with 

duplicated network programming In the home territory of every 

existing affiliate The testimony of Mr Charles E Sherman, 

Chairman of the Government Relations Committee of the ABC 

Television Affiliates Association, fully describes the 

Importance of exclusivity to network affiliates and the 

potential harm such an intrusion on exclusivity could cause 

We believe it would be highly undesirable to risk 

destroying the integrity of the basic network system in order to 

solve the problem raised by the very small portion of homes not 

presently reached by network affiliates Such a radical 

solution is unnecessary, since less harmful alternatives are 

available and capable of implementation 

During the past year, with the cooperation and support of 

the ABC Television Affiliates Association, Capital Cities/ABC, 

Inc has been actively examining a number of these alternatives 

We have now formulated a plan pursuant to which we will 

authorize satellite distribution of our network programming to 

dish owners in white area homes The development of scrambling 

technology and the use of addressable codes now makes it 

possible to provide dish owner service limited to white areas 

without duplicating the network programming already available to 

the vast majority of homes We note that each of the other 
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major networks has also publicly announced its intention to 

pursue a similar course of action In one case, a contract with 

a carrier willing to serve only white areas has already been 

negotiated We expect to announce a similar agreement and 

venture in the near future These actions are fully responsive 

to the legitimate public policy concern that a solution be found 

to the white area problem 

In summary, we support the principle of Insuring the 

availability of television service to white areas However, we 

believe that the legislative solution embodied in H R 2848 as 

presently drafted would create more serious problems than it 

would solve and we also believe that with respect to network 

signals H R 2848 is premature and will ultimately be found to 

be unnecessary Each of the networks is proceeding with 

business arrangements which hold great promise for solving the 

white area problem We urge the Committee to permit the 

networks and their affiliates to follow that course to eliminate 

white areas -- recognizing that if we are unsuccessful 

legislative intervention remains an alternative for future 

consideration 
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Mr KASTENMEIER NOW I would like to call on Mr Malara of 
CBS 

Mr MALARA Thank you, Mr Chairman and members of the sub­
committee My name is Tony Malara, and I am vice president of 
affiliate relations and distribution for the CBS Television Network 
I have done that for about nine years Prior to that, I spent 21 
years at a very small station, not in Wisconsin but in upstate New 
York, in Watertown 

I am pleased to be here today to offer CBS's views on H R 2848, 
and I am accompanied, on my right, by Phil Jones, who is vice 
president and general manager of KCTV in Kansas City, Missouri, 
who is representing the CBS Television Network Affiliates Adviso­
ry Board 

As you requested, in the interests of time, my statement will be 
brief 

We believe the fundamental interests of CBS, our 200-plus local 
affiliates, and the subcommittee, as evidenced by H R 2848, are 
largely in harmony All of us are interested in having the unique 
combination of local and network television service that we offer 
available to every home in the United States, regardless of where 
that home is located This common interest that we share is the 
reason why our affiliates and stations owned by CBS invest time 
and considerable capital in such things as increased transmitter 
power, taller towers, and hundreds and hundreds of translator sta­
tions that bring local television service to thousands of homes 
which would not otherwise enjoy such service That is also why oui 
affiliates, with the cooperation and assistance of CBS, formed a 
task force in 1986 to explore various ways to bring television serv­
ice to more homes 

For the most part, I think everyone will agree that we have been 
remarkably successful in commercial television in bringing free 
over-the-air service to the public No other video service is as 
widely available as the local-network service, and none is likely to 
be in the foreseeable future Indeed, as you have already heard, ac­
cording to FCC statistics, network television service reaches more 
homes in the United States—98 or 99 percent—than does local tele­
phone service 

But CBS and its affiliates also recognize that these statistics 
mean very little to the homeowner in the valley or on top of the 
mountain who is beyond the reach of the local CBS affiliate To ad­
dress this situation and after considerable discussion and effort, 
CBS and our affiliates issued a statement at our affiliate board 
meeting last week in which we indicated that we are prepared to 
enter into a business arrangement which will permit network pro­
gramming to be delivered by satellite to homes that cannot pres­
ently receive this service While these arrangements are not in 
place as yet, we do believe they can be implemented within a rea­
sonable period of time and with only modest changes in the legisla­
tion before you 

Our commitment to bring CBS service to "white areas" via satel­
lite builds on one of the themes of H R 2848—that is, reliance on 
private party negotiations In this regard, I trust you understand 
that we must maintain a degree of flexibility in order to implement 
a private agreement that fulfills the goals of this legislation 
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First and foremost, it is absolutely essential that we protect the 
integrity of the affiliate-network partnership on which our business 
is built Our affiliates, we believe, are entitled to reasonable expec­
tations of exclusivity in the areas they are licensed by the FCC to 
serve, and we intend to protect this exclusivity through an appro­
priate and reasonable certification process to make sure that 
homes that desire network service by satellite are truly unserved 

Second, only after network service delivered by satellite is avail­
able to unserved homes will we complete the scrambling of our pri­
vate network feeds to affiliated stations 

Finally, since we do not seek additional revenue from authoriz­
ing such satellite delivery, we also do not expect to incur any addi­
tional fees ourselves We trust that everyone involved in bringing 
service to these relatively few homes will approach this matter in 
the same spirit of cooperation 

Let me conclude, please, by mentioning one final point CBS does 
not view this legislation in terms of competition of one kind or an­
other If there are concerns m this regard, they can only be ad­
dressed in the context of overall communications policy Our mis­
sion here is less cosmic, though clearly not any less important to 
people in remote parts of this country What we believe all of us 
are trying to accomplish through this legislation is to facilitate 
access to television service in remote areas that do not now enjoy 
such service—nothing more but nothing less With the assistance of 
our affiliates and with your help, CBS believes this objective can be 
accomplished in the very near future 

Mr Chairman and members of the committee, thanks for your 
patience and leadership in this matter We look forward to working 
with you and the subcommittee Mr Jones and I will be happy to 
attempt to answer any questions that you or other members of the 
committee may have 

[The statement of Mr Malara follows ] 
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My name is Tony Malara I am Vice President, Affiliate Relations 

and Distribution, CBS Television Network I am pleased to be here 

today to offer CBS's views on H.R 2848. I am accompanied by Philip 

A. Jones, Vice President and General Manager of KCTV, Kansas City, 

Missouri who is representing the CBS Television Network Affiliates 

Advisory Board. In the interest of time, my statement will be brief 

We believe the fundamental interest of CBS, its 200 plus local 

affiliates and the Subcommittee as evidenced by H R. 2848 are 

largely in harmony. All of us are interested in having the unique 

combination of local and network television service that we offer 

available to every home in the United States, regardless of where 

that home is located. 

This common interest that we share is the reason why our affiliates 

and the stations owned by CBS invest time and considerable capital 

in such things as increased transmitter power, taller towers, and 

hundreds of television translators that bring local television 

service to thousands of homes that otherwise would not enjoy such 

service. That is also why our affiliates -- with the cooperation 

and assistance of CBS — formed a task force in 1986 to explore 

various ways to bring television service to more homes. 

-1-
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For the most part, we have been remarkably successful in bringing 

free, over-the-air service to the public. No other video service is 

as widely available as the local-network service, and none is likely 

to be in the foreseeable future. Indeed, according to FCC 

statistics, network television service reaches more homes in the 

U.S. — 98 or 99% ~ than does local telephone service. 

But CBS and its affiliates also recognize that these statistics mean 

very little to the homeowner in the valley or on the top of the 

mountain who is beyond the reach of the local CBS affiliate. To 

address this situation, and after considerable discussion and 

effort, CBS and its affiliates issued a statement at our Affiliate 

Board meeting last week in which we indicated that we are prepared 

to enter into a business arrangement which will permit network 

programming to be delivered by satellite to homes that cannot 

presently receive this service. While these arrangements are not in 

place as yet, we believe they can be implemented within a reasonable 

period of time and with only modest changes in the legislation 

before you. 

Our commitment to bring CBS service to "white areas" via satellite 

builds on one of the themes of H.R. 2848 — reliance on private-

party negotiations. In this regard, I trust you understand that we 

must retain a degree of flexibility in order to implement a private 

agreement that fulfills the goals of this legislation. 

-2-
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First and foremost, it is absolutely essential that we protect the 

integrity of the affiliate-network partnership on which our business 

is built. Our affiliates are entitled to reasonable expectations of 

exclusivity in the areas they are licensed by the FCC to serve, and 

we intend to protect this exclusivity through an appropriate and 

reasonable certification process to make sure homes that desire 

network service by satellite are truly unserved. Second, only after 

network service delivered by satellite is available to unserved 

homes will we complete the scrambling of our private network feeds 

to affiliated stations. Finally, since we do not seek additional 

revenue from authorizing such satellite delivery, we also do not 

expect to incur any additional fees ourselves We trust that 

everyone involved in bringing service to these relatively few homes 

will approach this matter in the same spirit of cooperation. 

Let me conclude by mentioning one final point. CBS does not view 

this legislation in terms of competition of one kind or another. If 

there are concerns in this regard, they can be addressed only in the 

context of overall communications policy. Our mission here is less 

cosmic, though clearly not any less important to people in remote 

parts of this country. What I believe all of us are trying to 

accomplish through this legislation is to facilitate access to 

television service in remote areas that do not enjoy service now, 

-3-
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nothing more, but also nothing less. With the assistance of our 

affiliates and your help, CBS believes this objective can be 

accomplished in the very near future. 

Mr Chairman, thank you for your patience and leadership on this 

matter We look forward to working with you and the Subcommittee. 

Mr. Jones and I will be happy to attempt to answer any questions 

that you or the other Members may have on this subject. 

-4-
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Mr KASTENMEIER Thank you, Mr Malara, for that presentation, 
and we are pleased to also greet Mr Jones 

I take it, Mr Jones, that anything you would have said would be 
m agreement both with the statement of Mr Malara and the state­
ment of those representing network affiliates in the other two net­
works 

Mr JONES Absolutely 
Mr KASTENMEIER Thank you 
Now I would like to call on Mr Brian McCauley Mr McCauley 

is president of Nethnk We have heard references to Nethnk He is 
the person who runs that particular operation We are delighted to 
have him here 

Mr MCCAULEY Thank you, Mr Chairman My name is Brian 
McCauley, and I am the president of Nethnk USA which is head­
quartered near Seattle, Washington 

At the beginning, I would like to thank you, Mr Chairman, and 
the members of the committee for the opportunity to testify on 
H R 2848 The bill which you and an increasing number of your 
colleagues have cosponsored clearly is the most important piece of 
legislation for home satellite dish owners under consideration by 
the 100th Congress Nethnk strongly supports this legislation, and 
its passage is essential to preserve some of the most popular pro­
gramming now available to dish owning families Without it, we 
strongly believe, hundreds of thousands of primarily rural Ameri­
cans will be deprived of network and independent television pro­
gramming 

Nethnk USA is a company that serves home dish owners and in 
some cases cable subscribers in several different ways First, in co­
operation with the major networks, we have devised and are now 
testing a plan to provide network-affiliate broadcast signals from 
Denver, Colorado, to dish owners who cannot otherwise receive net­
work television from a local affiliate 

Second, Nethnk acts as a marketing and authorization agent for 
many cable operators who want to achieve economies of scale in 
serving home dish owners in their respective service areas 

Third, Nethnk provides a means by which cable communities in 
the Rocky Mountain region can receive Denver television signals 
more easily and efficiently than by the microwave transmissions 
which traditionally have been employed 

I would like to discuss the first two functions for a moment since 
without these cable programs Nethnk could not effectively provide 
its "white area" service to dish owners During Nethnk s crucial 
start-up period, almost half its operating revenue will come from 
the service we provide to cable companies as a satellite carrier for 
the Denver broadcast stations to cable head ends that formerly re­
ceived these signals by microwave or did not receive them 

But for this near-term revenue from cable companies it would be 
impossible for us to lease transponders to secure uplink facilities 
and to organize ourselves so that we can provide network affiliate 
service to home dish owners 

We have found that the cable industry and the home dish indus­
try have synergies which can operate to their mutual benefit In 
fact, their interests are often the same as in the case of this legisla­
tion The challenge for Nethnk has been to negotiate, to organize 
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ourselves, and to operate in such a manner that cable scale econo­
mies and industry structure could be used to serve the interests of 
both dish owners and cable itself and, at the same time, serve what 
we believe to be an important public policy goal, that of providing 
network affiliate television to the hundreds of thousands of primar­
ily rural Americans who cannot now receive it 

We estimate that there are as many as a million households in 
the United States that are beyond the reach of one or more of their 
local network affiliates To people in these "white areas", as they 
are termed in the industry, the satellite dish is a godsend They 
have no other alternative for obtaining the cable and off-air broad­
casts that most of us take for granted Even with a dish, reception 
remains a problem, and these viewers have been forced to watch 
the network feeds However, the feeds are not a finished product 
meant for public viewing, and we all realize that networks will 
soon be scrambling their feeds 

Netlink's plan to serve "white areas" is fundamentally different 
from those of others that have been challenged in court We start 
from the premise that the network affiliate system has served the 
country very well for decades The strength and vitality of the af­
filiates must be preserved We believed it was possible to design a 
program for underserved areas that would not undermine the 
rights of local affiliates 

We have made formal approaches to all three of the major net­
works and other networks as well, seeking advice on how we could 
market the service to "white area" dish owners and address their 
concerns and that of their affiliates at the same time NBC was the 
first to respond with concrete suggestions, and we applaud them on 
that 

Subsequent negotiations led to the exchange of letters which was 
announced in the presence of you, Chairman Kastenmeier, and 
Congressman Moorhead last spring Negotiations with ABC have 
moved slowly, but network officials have recently indicated a re­
newed interest in concluding satisfactory commercial arrangements 
soon The situation with CBS is less clear, but we are optimistic 
based on their recent statements and look forward to completing a 
deal with them as well 

It is important to recognize that none of the networks, including 
NBC, have as yet signed a binding agreement granting Netlink the 
rights to distribute network programming The exchange of letters 
with NBC contains a set of terms which we hope will form the 
basis for such contracts 

Now the NBC term sheet has two important features First, Net-
link would agree to provide the Denver affiliate signals only to dish 
owners that could not otherwise receive a local NBC affiliate off-air 
via cable "White area" screening is subject to review by local NBC 
affiliates 

The second important feature addresses a legitimate concern of 
the network affiliate boards With certain minor exceptions, Net-
link has agreed not to provide the Denver network affiliate signals 
to any cable system within the grade B broadcast contour of a re­
spective local network affiliate This represents a major concession 
by Netlink since the cable compulsory license would allow service 
to cable head ends with very few restrictions 
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We are currently test marketing all three networks now to con­
sumers based on the terms of the NBC agreement, and because of 
that test marketing arrangement and the lack of conclusion of all 
our documents have not at this time licensed any other distribu­
tors, programmers, or anyone else to distribute our signal but will 
deal with that in the future after the conclusion of our agreements 
with all three networks 

I would now like to offer some comments on the pending legisla­
tion First, Nethnk strongly supports H R 2848 Without it, we be­
lieve "superstation" programming could ultimately disappear 

Second, we strongly suggest that in the definition of "satellite 
carrier" which appears on page 17 of the bill all references to 
common carriers be deleted Such language would impose limita­
tions beyond that which exists for the cable compulsory license 
The cable compulsory license uses the term "any carrier,' and the 
courts have construed that terminology to encompass more than 
traditional common carriers as we believe the committee intended 
Nethnk does not believe a dish owner's compulsory license should 
be any more restrictive than that enjoyed by cable subscribers 

Third, Nethnk believes the grandfather provision in the defini­
tion of "superstation" on page 18 of the bill needs fine tuning As 
the bill now reads, a station transmitted by a satellite carrier after 
June 1, 1987, could only gain "superstation" status by achieving 
carriage in cable systems serving 10 percent of all cable subscrib­
ers The provision would allow the largest two or three multiple 
system operators in cable, acting alone or in concert, an inordinate 
degree of influence, by operation of law, over the creation of new 
"superstations," a power we believe they neither need nor want 

We suggest that no more than 10 percent of the number of cable 
systems required to qualify may be owned by any one company 
Under such a formulation, those seeking to qualify a new "super-
station" would have to deal with the smaller cable companies as 
well as the larger ones, thereby guaranteeing that a new ' supersta­
tion" would have broad public support 

Finally, Nethnk Deheves the committee will eventually find it 
necessary to deal with the extension of the bill's compulsory license 
to network signals Several options are available to you that serve 
both the needs of viewers and the networks However, we do not 
believe the networks may be excluded from the bill altogether 

Talks with the networks have proceeded slowly, with the excep­
tion of NBC We suspect that a decision by the committee to ex­
clude network affiliate "superstations" from this bill would reduce 
the chances for network "white area" service agreements with Net­
hnk or any other satellite carrier 

In conclusion, let me say that Nethnk intends to work actively 
with the networks to conclude these deals All of us realize "white 
area" service is important, and all are grappling with the impor­
tant ramifications that this deals with Nethnk stands ready in the 
coming weeks to work with the committee to formulate a bill 
which protects legitimate rights of the local affiliates yet still clari­
fies and secures the rights of dish owners to receive network televi­
sion 

Thank you for the opportunity to testify 
[The statement of Mr McCauley follows ] 
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SUMMARY 

My name is Brian McCauley. 1 am President of Netlink USA 
Our company is headquartered near Seattle, Washington 

Netlink strongly supports H.R 2848 We think its passage 
is essential to preserve superstation programming for home dish 
owners 

Netlink's major business is providing programming services 
to home satellite dish owners, including a service of interest to 
you today — our "white area" dish program 

Before discussing that program in more detail, I would like 
to stress that the start-up revenues Netlink has gained from 
certain services we offer to cable companies have been 
indispensable We carry broadcast signals by satellite from 
Denver to cable headends, most of which formerly relied on 
microwave for that service Netlink also acts as a common 
marketing agent and backroom for cable companies who want to 
serve their satellite dish customers more efficiently with a 
broad range of programming 

We have found that in these instances and many others, there 
are substantial synergies between the cable and home satellite 
dish industries Often, as in the case of this legislation, 
their interests are the same 

From a public policy standpoint, our most important effort 
is to provide network affiliate signals from Denver to dishowners 
who cannot receive network television from a local affiliate 
Our intent from the outset has been to provide a "white area" 
service which does not undermine local affiliates 

To that end, we have sought agreements from the major 
networks and others regarding our "white area" service No final 
and binding agreements have been reached. However, the outlines 
of a basic agreement are now on the table. 

NBC was the first to respond by suggesting a program whereby 
Netlink would be granted permission to serve "white area" dishes, 
subject to veto by local affiliates in individual cases Netlink 
would promise not to serve cable headends within the broadcast 
areas of any local affiliate, subject to certain grandfather 
provisions 

Negotiations with ABC have been very lengthy, but we hope 
agreement is near The CBS affiliate board apparently has grave 
reservations about the Netlink concept, so we cannot predict the 
outcome of our talks with CBS. 
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I would like to respectfully offer some suggestions 
regarding the legislation you have before you First, the 
definition of "Satellite Carriers" in this bill is more 
restrictive than that for the cable compulsory license It 
requires a common carrier licensed by the FCC. The cable 
compulsory license allows "any carrier" to serve cable 
subscribers He do not believe superstation service should be 
more expensive and cumbersome for dish owners than for cable 
subscribers Therefore, we suggest all references to "common 
carriage" be deleted from the bill 

Second, the grandfather provisions of the bill grant large 
cable companies inordinate power to make or break new 
superstations — a power which we believe they neither need nor 
want Superstations placed on a satellite after June 1, 1987, 
require carriage in cable systems totaling 10 percent of the 
nation's cable subscribers to qualify for a compulsory license. 
A few large multiple system operators, acting alone or in 
concert, could qualify any new station. We believe there should 
be a strict limit on the subscribers any one company can provide 
to meet the 10 percent limit This would insure that 
superstation carriers would also have to talk to smaller cable 
companies in order to qualify and help insure that any 
superstation has broad public appeal 

Finally, we think the Committee will eventually have to 
address the bill's coverage of network programming Unlike the 
independent stations, a majority of a local network affiliate's 
programming would be precisely duplicated if a network 
superstation were beamed into its broadcast area 

One preferred alternative would be to exclude from the 
compulsory license network programming which appears on an 
affiliate superstation, where a network has a non-exclusive 
commercial agreement to serve "white areas " There are other 
possibilities, as well However, we cannot support exclusion of 
the networks from the bill altogether 

Thank you for the opportunity to testify I would be happy 
to answer questions 

2 
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Hy name is Brian McCauley. I am President of Netlink USA, 

headquartered in Kirkland, Washington At the outset, I would 

like to thank you, Mr Chairman, and Members of the Committee, for 

the opportunity to testify on H.R.2848 The Bill, which you and 

an increasing number of your colleagues have co-sponsored, 

clearly is the most important piece of legislation for home 

satellite dish owners under consideration by the 100th Congress 

Its passage is essential to preserve some of the most popular 

programming now available to dish-owning families. 

Before I briefly tell you about our company and get into the 

body of my testimony, please let me express the admiration of 

almost all of us in the industry for the excellent job you, your 

colleagues and your staff have done in building a remarkable 

consensus in favor of this bill You have drafted legislation 

that, in its general principles, has gained the support of a 

number of constituencies that regrettably find themselves on 

opposite sides of many legislative issues You have revealed for 

us, in the context of this legislation, a common bond that should 

unite us in many more instances than it does, and that is our 

common interest in what is best for the television-viewing 

public. 

Netlink USA is a company that serves home dish owners and, 

in some cases, cable subscribers in several different ways 

89-491 0 - 8 9 - 9 
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First, in cooperation with the major networks, we have 

devised and are now testing a plan to provide network affiliate 

broadcast signals from Denver, Colorado to dish owners who cannot 

otherwise receive network television from a local affiliate 

Second, Netlink acts as a common agent for many cable 

operators who want to achieve economies of scale in serving home 

dish owners in their respective service areas 

Third, Netlink provides a means by which cable communities 

in the Rocky Mountain region can receive Denver television 

signals more easily and efficiently than by the microwave 

transmissions which traditionally were employed 

Although Netlink is probably best known by the Committee for 

the first function I mentioned - our "white area" dish program-

1 would like to discuss the other two functions for a moment, 

since without these cable programs Netlink could not effectively 

provide its "white area" service to dishowners 

During Netlink's crucial start-up period, almost half its 

operating revenue will come from the service we provide to cable 

companies as a satellite carrier for the Denver broadcast 

stations to cable headends that formerly received those signals 

by microwave. But for this near-term revenue from cable 

companies, it would have been impossible for us to obtain 

transponders, to secure uplink facilities and to organize 

ourselves administratively for the provision of network affiliate 

service to home dish owners. 

2 
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Likewise, our relationship as a common agent to many 

different cable companies with hundreds of local offices across 

the nation will provide much needed start-up revenues as well as 

some reassurance to the ma] or networks with whom we have been 

dealing that we will be able to police a "white area" dish 

program. Currently, we have written agreements with about 40 

cable companies and about 50 more have requested contracts from 

us Only two are among the top ten multiple system operators 

Netlink will provide a common backroom and national marketing 

capabilities for participating cable companies so they can serve 

their dish-owner customers more effectively, but, in return, the 

cable companies provide a measure of local presence which we 

believe the Networks find reassuring when fashioning a "white 

area" dish program acceptable to them 

In these two instances, and others as well, we have found 

that the cable industry and the home dish industry have synergies 

which can operate to their mutual benefit In fact, their 

interests are often the same, as is the case on this legislation 

The challenge for Netlink has been to negotiate, to organize 

ourselves and to operate in such a manner that cable's scale 

economies and industry structure could be used to serve the 

interests of both dish owners and cable itself and, at the same 

time, serve what we believe to be an important public policy goal 

- that of providing network affiliate television to thousands of 

primarily rural Americans that cannot now receive it. 

3 
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He estimate there are as many as a million households in the 

United States that are beyond the reach of one or more of their 

local network affiliates. Most are simply too far out in rural 

areas to receive a viewable picture Some may actually be within 

a local affiliate's broadcast area, but broadcast transmissions 

are blocked by terrain features or man-made obstacles In many 

cases, these households cannot be economically served with 

broadcast television by cable, translator or other means. 

To people in these "white areas", as they are termed in the 

industry, the satellite dish is a God-send. They have no other 

alternative for obtaining the cable and off-air broadcasts that 

most of us take for granted Even with a dish, however, 

reception of the nation's most popular programming, that offered 

by the ma]or network affiliates, remains a problem With a local 

signal out of reach, these viewers have been forced to watch the 

networks feeds which are currently unscrambled and available for 

anyone with a dish to see. However, the feeds are not a finished 

product meant for public viewing Beyond that, we all realize 

the networks will soon be forced to scramble their feeds as the 

number of satellite home dishes increases The network can 

hardly offer its affiliates exclusive network programming when it 

is widely available, off-satellite and unscrambled. 

Recently, other companies have sought to fill the void by 

uplinking scrambled network affiliate signals from major cities 

in the United States for sale to dish owners throughout the 

country without restriction. Predictably, the network 

4 
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affiliates, programming copyright owners and the networks 

themselves have reacted negatively to these operations and 

litigation is in progress. 

Netlink's plan is fundamentally different than those which 

have been challenged in court. We start from the premise that 

the Network Affiliate system has served the country well for 

decades. The strength and vitality of the affiliates must be 

preserved We believed it was possible to design a program for 

underserved areas that would not undermine the rights of the 

local affiliates 

To that end, we selected broadcast stations from Denver for 

distribution in the belief that they would prove less threatening 

to the affiliate boards than stations from New York, Chicago, or 

Los Angeles The Denver affiliates are all excellent stations 

and Denver itself is an Ail-American city in every respect 

Nevertheless, we believed the appeal of these affiliate signals 

could be more easily limited to those who truly could not receive 

local affiliate broadcasts In addition, we felt that 

distributing broadcast stations from the Rocky Mountain time zone 

would minimize affiliate concerns about adverse time-shifting in 

the populous areas to the east 

At that point, we made formal approaches to all three of the 

major networks and other networks, as well, seeking advice on 

how we could market the service to "white area" dish owners and 

address their concerns and that of their affiliates at the same 

time We found that all the networks and their respective 

5 
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affiliate boards were aware of and concerned about service to 

"white areas" 

NBC was the first to respond with concrete suggestions 

Subsequent negotiations led to an exchange of letters which was 

announced in the presence of Chairman Kastennier and Congressman 

Moorhead last spring Negotiations with ABC have moved very 

slowly, but network officials have recently indicated a renewed 

interest in concluding a mutually satisfactory commercial 

arrangement soon 

The situation at CBS is much less clear. Leadership of the 

affiliate board has often been quoted reacting negatively to the 

Netlink concept. On the other hand, we have maintained sporadic 

contact with network officials who are quite aware of the public 

policy issues at stake here. We can not predict how our 

conversations with CBS will be resolved 

It is important to recognize that none of the networks, 

including NBC, have yet signed a binding agreement granting 

Netlink the rights to distribute network programming. The 

exchange of letters with NBC contains a set of terms which we 

hope will form the basis for such contracts. 

The NBC term sheet has two important features. First, 

Netlink would agree to provide the Denver affiliate signals only 

to dish owners that could not otherwise receive a local NBC 

affiliate off-air or via cable. "White area" screening is 

subject to review by local NBC affiliates If a local affiliate 
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determines that it does, indeed, serve a Netlink customer, 

Netlink has 30 days to terminate his or her service 

The second important feature is not directly related to dish 

owner service, but, nevertheless, addresses a legitimate concern 

of the network affiliate boards. With certain minor exceptions, 

Netlink has agreed not to provide the Denver network affiliate 

signals to any cable system within the Grade B broadcast contour 

of a respective local network affiliate. This represents a major 

concession by Netlink since the cable compulsory license would 

allow service to cable headends with very few restrictions 

I would now like to offer some comments on the pending 

legislation First, Netlink strongly supports H R 2848 Without 

it, we believe superstation programming for home dish owners 

would ultimately disappear Under current conditions in this 

business, the rights of all parties - even in a program designed 

as carefully as Netlink's - are not well-defined Netlink 

believes Congress must act on this bill, or similar legislation, 

to adapt existing copyright law to this important new satellite 

dish technology 

We do not believe this is a matter that can or should be 

resolved by the courts There is a balance to be struck here 

between public policy and private property rights, and it demands 

a legislative solution 

Second, we strongly suggest that in the definition of 

"Satellite Carrier" that appears on page 17 of the bill, all 

references to "common carriers" be deleted. Such language would 

7 
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impose limitations beyond that which exists for the cable 

compulsory license. The cable compulsory license uses the term 

"any carrier", and the courts have construed that terminology to 

encompass more than traditional common carriers, as we believe 

the Committee intended. Netlink does not believe a dish owner's 

compulsory license should be more restrictive in this respect 

than that enjoyed by cable subscribers. 

Requirements for common carriage would require those serving 

this marketplace to adopt cumbersome and expensive organizational 

structures It would eliminate any possibility for meaningful 

third-party distributorship, since common carriers, under these 

particular legal circumstances, would have substantial commercial 

incentives for maintaining privity between themselves and their 

dishowner customers This means more expense and less 

convenience for the dish owner. 

The additional requirement that a "common carrier" be 

licensed by the Federal Communications Commission is particularly 

burdensome The Commission no longer licenses satellite common 

carriers, as such. As part of its deregulation program, the 

F.C.C. permits any carrier to utilize transponder and uplinking 

facilities Why impose a special hurdle for those seeking to 

serve home dish owners7 In fact, a bill that could be read to 

require the Commission to change its common carrier policies may 

well invite attention from other Congressional Committees with 

primary jurisdiction over the F.C.C. All of us can agree, I 

think, that lengthy consideration and amendment of H.R 2848 by 

8 
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other Congressional committees will not improve its chances for 

passage 

Third, Netlink believes the "Grandfather" provisions in the 

definition of "Superstation" on page 18 of the bill need fine-

tuning As the bill now reads, a station transmitted by a 

satellite carrier after June 1, 1987, could only gain 

superstation status by achieving carriage in cable systems 

serving 10 per cent of all cable subscribers. The provision 

would allow the largest two or three Multiple System Operators in 

cable, acting alone or in concert, an inordinate degree of 

influence, by operation of law, over the creation of new 

superstations — a power they neither need nor want We suggest 

that no more than 10% of the number of cable systems required to 

qualify may be owned by any one company Under such a 

formulation those seeking to qualify a new superstation would 

have to deal with the smaller cable companies as well as the 

larger ones, thereby guaranteeing that a new superstation would 

have broad public support 

Finally, Netlink believes the Committee will eventually find 

it necessary to deal with extension of the bill's compulsory 

license to network signals. Several options are available to 

you, including the preferred one of extending the compulsory 

license only to non-network programming on a network affiliate 

superstation, where the network has concluded a "white area" 

commercial agreement Another is applying a compulsory license 

9 
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only to "white areas" that cannot receive a local network 

affiliate signal. 

There is more than ample justification for modifying 

the application of the bill to network affiliate superstations 

and not to independent superstations. By definition, a 

substantial majority of a local network affiliate's programming 

would be precisely duplicated if a sister network affiliate's 

signal were beamed into its broadcast area by satellite On the 

other hand, it is likely that none, or only a small percentage, 

of a local independent's programming would be precisely 

duplicated by a distant independent superstation Clearly, the 

Committee can, with good conscience, take special account of 

concerns raised by the Networks without honoring similar claims 

by the independents. 

Moreover, trade associations representing the independent 

stations are strongly supporting an F.C C rulemaking to reimpose 

an old-fashioned concept of syndicated exclusivity which would 

strip superstation programming from the satellites for cable 

subscriber and dish owner alike This hardly qualifies them as a 

voice to be reckoned with when fashioning a bill to secure 

superstation access by dish-owning families 

However, we do not believe the networks may be excluded from 

the bill altogether. Talks with the networks have proceeded 

slowly with the exception of NBC We suspect that a decision by 

the committee to exclude network affiliate superstations from the 

compulsory license in H R 2848 would reduce the chances for 

10 
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network "white area" service agreements with Netlink or any other 

satellite carrier. 

Moreover, the Committee must keep in mind that network 

programming constitutes a majority, but not all of the 

programming on a typical network affiliate An affiliate may 

have as many as 30 or 40 other rights holders to deal with, over 

and above its network Without some form of dish owner 

compulsory license covering this non-network programming, "white 

area" service with an affiliate signal may be impractical 

In conclusion, let me say that Netlink intends no criticism 

of the networks or their affiliate boards Each realizes "white 

area" service is important, but all are grappling with 

ramifications that are extremely important to them Netlink 

stands ready in the coming weeks to help the committee formulate 

a bill which protects legitimate rights of the local affiliates, 

yet still clarifies and secures the rights of dish owners to 

receive network television 

11 



260 

Mr KASTENMEIER Thank you, Mr McCauley 
Last, we would like to call upon Mr Preston Padden, who is 

president of the Association of Independent Television Stations 
Mr PADDEN Thank you, Mr Chairman You have my testimony, 

and with your permission I will request that it be submitted for the 
record, and I will attempt to summarize it briefly 

Mr KASTENMEIEE Without objection, that will be agreed to 
Mr PADDEN The first point we make in our testimony is that it 

is our view that it is fundamentally unfair to require broadcasters 
to pay marketplace prices for programming while granting compul­
sory licenses at statutory or arbitrated rates to our cable and satel­
lite competitors 

Broadcasters purchase all of their programming in the market­
place without any compulsory license, and independent stations in 
particular who don't enjoy a network feed have to purchase every 
single program they broadcast from sign-on in the morning until 
sign-off at night without the benefit of any compulsory licensing 
As a result, even though our stations account for only one-third of 
the total number of television stations, our program purchases ac­
count for about 70 percent of all television program purchases 

It is no wonder to us that everyone comes before this subcommit­
tee seeking a compulsory license for programming Television pro­
gramming is very, very expensive Currently, program expenses ac­
count for about half of the cost of operating an independent televi­
sion station, and high program prices have played a prominent role 
in the fact that, as we sit here this morning, there are 23 independ­
ent stations across the country that have gone into bankruptcy in 
the last year alone 

I would like to give you a few examples of program prices set in 
the marketplace to give the subcommittee a feel for what program­
ming really costs According to Variety, Station KCOP in Los An­
geles has been required by marketplace forces to pay a price of 
$225,000 per week for the exclusive rights m the Los Angeles 
market to broadcast the reruns of the Cosby Show Over the three-
and-a-half-year term of that license agreement, the station will pay 
$41 million for one single half-hour television program, and that is 
not an isolated example According to the same article, Station 
KHJ is required by market forces to pay $240,000 a week for an 
exclusive license to the program, Who's The Boss That is almost a 
million dollars a month 

Some have raised doubts as to whether broadcasters are really 
purchasing exclusive rights, and to end any doubt about that we 
have attached to our testimony copies of the exclusivity provisions 
of two actual independent station program licenses 

Now if H R 2848 is enacted m its present form, these multi-mil-
hon-dollar exclusive contracts will be rendered absolutely meaning­
less Satellite carriers will be granted a license to exhibit in our 
markets the very same programs we have paid all this money for 
exclusive licenses for a fee of 12 cents per subscriber per month 

I want to emphasize that we are not here this morning seeking 
protection from competition Our stations understand that they are 
going to face more competition from a variety of video sources And 
we are not here seeking any subsidy from this subcommittee We 
are not even here seeking a guarantee that we will be successful in 
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attempting to negotiate exclusive program rights That is a task we 
have to face in the marketplace 

Our position is simply that if we pay the market clearing price 
for an exclusive license for a program, then the copyright laws of 
this country ought to honor and respect that contract In this in­
creasingly competitive marketplace, exclusive program rights are 
really the only tool we have to seek to distinguish our service and 
to compete with the many new video sources we are facing, and if 
you take away our opportunity to secure exclusive program rights, 
you will be taking away our opportunity to compete 

The second point of my testimony is that imminent technological 
advances make this a particularly inappropriate time to be consid­
ering a compulsory license for the satellite industry, and I have 
asked Jim Hedlund, our vice president for Government relations to 
give any of you who are interested a chance to look close-hand, and 
touch, and feel the next generation of satellite-receiving antennas 

Congress doesn't change our copyright laws often or easily, and 
we don't think that legislation should be considered without consid­
ering where the technology appears to be going This antenna (indi­
cating exhibit) was purchased off the shelf in the Japanese equiva­
lent of a Radio Shack store a few months ago in Japan It cost only 
1,000 devalued American dollars, and we assume that when it gets 
into mass production it will cost even less This flat panel antenna 
is currently receiving outstanding pictures from a high-powered 
KU-band satellite in operation in Japan Those satellites are not 
yet in operation in this country, but the fact that the Japanese-
have printed the words "flat antenna" and "broadcasting satellite" 
in American English on the face of that antenna gives us some 
idea of the market they hope to exploit 

We think, in particular, that the subcommittee has got to give 
very careful attention to the sunset provision of this bill in light of 
where the technology is going We don't want to sound like Chick­
en Little, but we think eight years from now you could be confront­
ed with the political reality of millions and millions of Americans 
used to receiving television service through these antennas based 
on a compulsory license, and it is not at all clear to me what the 
Congress would do at that point or exactly how the transition 
mechanism that seems to be contemplated by this bill would really 
work 

The third point in our testimony is that, if adopted, H R 2848 
should be amended to apply to so-called "white areas" and/or to 
provide for the recognition of exclusive program license agreements 
that have been negotiated in the free marketplace It is obvious 
from the discussion this morning that a main objective of this bill 
is to bring television service to rural viewers In our view, that is a 
very worthy goal, but it has not been established that it can't be 
accomplished without compulsory licensing from the Government 

We have provided each member of the subcommittee with a list 
of the 71 different television markets in which our members over 
the last 7 years went out and established the first local, free, over-
the-air independent television station Now we would assert, with­
out meaning to be boastful, that bringing the first local, independ­
ent service to these 71 markets is as worthy a goal as bringing 
service to rural residents, and yet our members accomplished this 



262 

goal without coming to the subcommittee and asking for a compul­
sory license 

Even if we accept the argument that a compulsory license is nec­
essary, H R 2848, to us, seems overly broad and unnecessarily de­
structive of the individual program licenses negotiated by local 
broadcasters If the goal is to brmg service to rural Americans, for 
the life of us we can t figure out why this bill applies to urban mar­
kets that are already receiving television service from their local 
television stations 

We believe it is critical, if the bill is going to move forward, that 
it be amended to apply only to "white areas" and/or to include 
some provision for recognizing and honoring local station exclusive 
program licenses, and we would point out that the cable compulso­
ry license, when it was adopted by the Congress, was carefully lim­
ited and qualified by reference to FCC rules, including network 
nonduphcation and syndicated exclusivity protection 

If H R 2848 were enacted in its present form, it would be the 
very first time the United States Congress passed a law that said 
local television station program contracts don't mean anything 

In drafting these amendments we think it is critical that the sub­
committee avoid any invidious distinctions between independent 
television stations and network-affiliated television stations There 
is no valid copyright distinction that can be made between a net­
work station's program contracts and the program contracts of an 
independent television station Going down that road gets you very, 
very deeply into major issues of communications policy, and we 
would urge the subcommittee to avoid any discrimination like that, 
and we would point you particularly to the testimony of the Motion 
Picture Association of America which expressed their support for 
the concept that the legislation should deal even-handedly with 
network affiliate stations and with independent stations 

The final point in our testimony is that the loss of the FCC's 
cable television "must carry" rules cries out for compulsory license 
reform I certainly don't want to leave the impression that we are 
blaming this subcommittee or any of its members for the loss of 
the FCC's "must carry" rules, we understand that was not your 
doing But we believe that the passage of H R 2848 would com­
pound and complicate the gross inequity that is now evident in the 
cable marketplace 

In the years leading up to the 1976 act, broadcasters were the big 
guys in this business and cable was the struggling new entrant 
Well, we all know that has now changed Cable is the giant, and 
hundreds of new local, independent stations are viewed as nothing 
more than unwanted competition by the cable giants 

As things now stand, cable can use its compulsory license, its 
free compulsory license, for local stations to take all the stations 
they need to build the base of the service they need to sell to their 
customers At the same time, they are free to drop local stations, 
and I am sorry to say that just last week one of our member sta­
tions in Columbus, Ohio, was dropped by a local cable system, and 
to make him feel even worse, he was replaced by a mechanized 
crawl that simply tells viewers what is on the other cable channels 
The same station has been threatened with being dropped by an­
other major cable system, and they propose to replace him with a 
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home shopping service in which the cable operator has an equity 
interest I think the motivation for that particular change is per­
fectly obvious 

All across the country we are seeing cable systems refuse to 
carry new stations, signing on, licensed by the FCC to serve those 
communities, and in markets across the country cable systems 
remain free to duplicate the programs that local stations have pur­
chased in the free marketplace 

We would urge this subcommittee to place a high priority on re­
viewing the cable compulsory license At a minimum, it seems to 
us that the continued availability of that license should be condi­
tioned upon the cable industry's commitment to a reasonable 
"must carry" regime 

In concluding, I just want to reemphasize, we are not here seek­
ing protection from competition, I don't think that is what this bill 
is about, we know we are going to face competition We are not 
seeking a subsidy We are not seeking a guarantee from you that 
we will get exclusive program rights But when we pay the market 
clearing price for those rights, we think we deserve to have our 
contracts honored 

Thank you very much 
[The statement of Mr Padden follows ] 
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Thank you Mr Chairman My name is Preston Padden and I am 

President of the Association of Independent Television Stations, 

Inc , commonly known as INTV We appreciate this opportunity to 

present our views on H R 2848 

INTV represents more than 170 Independent television stations 

across the country My testimony today proceeds from the perspective 

of local television stations Some of the stations whose signals 

are distributed nationwide by so-called "satellite carriers" may 

have a different perspective on certain aspects of the issues we 

discuss today 

Mr Chairman, we have the greatest respect for you and for 

the co-sponsors of H R 2848 However, INTV respectfully must oppose 

this bill, in its current form, for four separate reasons First, 

since broadcasters must purchase all of their programming in the 

open marketplace, it is fundamentally unfair for the government 

to confer statutory licensing preferences upon our various media 

competitors Second, the imminent prospect of dramatic technological 

innovations, including in particular small flat panel satellite 

antennas, makes this a particularly inappropriate time to confer 

sweeping new copyright preferences upon the satellite industry 

Third, assuming, arguendo, that a new compulsory license is necessary 

to bring television service to rural dish owners, that license should 

be limited to so-called white areas, carefully defined, and/or should 

provide some mechanism for recognizing and honoring exclusive program 

contracts negotiated in the free marketplace by parties who have 
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not been favored with a statutory license. Finally, in light of 

the recent court decision invalidating the cable television must-carry 

rules the Congress should revisit the cable compulsory license, 

- and the manifest inequities in that marketplace, before adopting 

new statutory licenses for other media 

I It Is Inappropriate Copyright Policy To Require Broadcasters 
To Pay Marketplace Prices For Programming While Granting Compulsory 
Licenses At Statutory Or Arbitrated Rates To Cable And Satellite 
Competitors 

Broadcasters must purchase all of their programming without 

the benefit of any compulsory copyright license from the government 

Independent stations, operating without network program feeds, must 

purchase or produce each and every individual program they broadcast 

from sign-on in the morning to sign-off at night 

Program license fees, set by the forces of the marketplace, 

represent the single largest cost category in the operation of an 

Independent television station Currently, these fees constitute 

approximately one half of the total expenses of the average Independent 

station In fact, high program costs have been a major contributing 

factor to the financial difficulties of the 23 Independent stations 

forced into bankruptcy proceedings in the last year 

A few examples of individual programs will give the Subcommittee 

some feel for the real cost of programming in the free market 

According to Variety (June 24, 1987 at p 60), market forces required 

Independent station KCOP-TV to pay $225,000 per week for an exclusive 

license to exhibit the re-runs of The Cosby Show in the Los Angeles 

market Over the 3% year license term, KCOP-TV will pay a cash 

fee of almost Forty One Million dollars for this one, single half-hour 
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program The total cost is even higher since the program distributor 

also receives two extremely valuable thirty second "barter" spot 

announcements in each telecast to sell on his own account By contrast, 

H R 2848 grants "satellite carriers" a statutory license to exhibit 

another station*s entire program schedule, including The Cosby Show, 

anywhere in the United States, including the Los Angeles market, 

for a government prescribed fee of 12 cents per month per subscriber 

In another example from the same Variety story, Independent 

station KHJ-TV will pay $240,000 per week, or almost One Million 

Dollars per month, for an exclusive license to exhibit the re-runs 

of Who's The Boss? in the Los Angeles market Again, this figure 

contrasts sharply with the 12 cents per month figure in H R 2848 

All of the expensive programming purchased by broadcasters 

is presented free of charge to the American people By contrast, 

cable and satellite exhibitors charge the American people for their 

services If Congress wants to subsidize the program expenses of 

any of these competitors by granting a statutory licensing preference, 

the most obvious candidate for this largess would be the free over-the-

air broadcasters However, if H R 2848 is enacted, free broadcasters 

will be the only one of these media competitors to remain mired 

in the copyright marketplace From our perspective, the public 

interest priorities appear to be inverted 

If the Congress does not want to encourage free local broadcasting 

by granting our stations a compulsory license, at the very least, 

the copyright laws should honor and respect the program contract 

that we oust negotiate and pay for in the free marketplace Appended 

to this testimony are sample exclusivity provisions from Independent 
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station program license agreements If H R 2848 is enacted, these 

program contracts will be rendered meaningless Satellite exhibitors 

will be free to commercially exploit in our markets the very same 

programs for which we have purchased exclusive licenses In our 

judgment this represents inappropriate copyright policy 

H R 2848 also represents a sharp departure from historical 

communications policy In crafting the Communications Act of 1934, 

as amended, Congress could have prescribed a broadcast system comprised 

of a few national superstations Instead, Congress opted for a 

system of local broadcast outlets — each selecting and purchasing 

programs for its individual market By establishing a copyright 

preference for nationwide satellite carriers, H R 2848 would undermine 

the foundation of this system of free local broadcasting 

In one sense, the mere pendency of H R 2848 has helped to 

expose the legal charade that has been perpetrated by the so-called 

"satellite carriers" One glance at the trade ads placed by these 

entities demonstrates that they are selling programming -- not transmission 

services They are not common carriers and should never have been 

permitted to engage in program distribution and exhibition under 

the Act's exemption for true passive carriers The fact that these 

so-called "satellite carriers" have now sought a compulsory license 

for their performances of copyrighted works strips away their false 

veneer of mere common carriage Exposed as satellite broadcasters, 

these entities should be obliged to play by the same copyright rules 

as terrestrial broadcasters and should be subject to the retransmission 

consent requirements of Section 325 of the Commumnications Act 

The Motion Picture Association of America has offered limited 
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and qualified support for H R 2848 based on a communications policy 

objective MPAA argues that "satellite carriers" represent a fragile 

infant industry that can be nurtured into a competitive alternative 

to cable television systems However, the two largest "satellite 

carriers" are not infants They are enterprises that have been 

in business longer and have significantly greater cash flow than 

a substantial number of INTV's Independent station members Moreover, 

one of these "carriers" has been acquired by the nation's largest 

cable company, thereby casting doubt on the likelihood of achieving 

MPAA's communications policy objective 

If MPAA really believes that struggling infant competitive 

forces should be nurtured through compulsory licensing, then it 

should support a compulsory license for Independent television stations 

At the very least, MPAA should not be supporting legislation that 

undermines the exclusive program rights for which our stations have 

paid Billions of Dollars — to MPAA's members 

INTV's opposition to compulsory licensing is not motivated 

by a desire to thwart competition Independent television operators 

understand the fact that they must accept increasing competition 

for the attention of television viewers from cable, from satellite 

broadcasters, from VCR's and from other new technologies What 

is patently unfair, and what we should not be expected to accept 

and endure, is competition utilizing the very same programming for 

which our stations have purchased exclusive exhibition rights in 

their communities 

We are not asking for protection or subsidies Nor do we seek 

a guarantee that our stations will be successful in their efforts 
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to negotiate exclusive exhibition agreements That is a challenge 

that must be resolved by the marketplace However, if and when 

broadcasters do agree to pay the market clearing price for exclusive 

rights, then those rights should be honored by our copyright laws 

II Imminent Technological Advances Make This A Particularly 
Inappropriate Time To Be Considering A Compulsory License For The 
Satellite Industry 

Congress does not amend our nation's copyright laws frequently 

or with great ease Accordingly, it would be a grave mistake to 

consider H R 2848 solely in the context of current technological 

and market conditions Rather, the prospect of a compulsory license 

for the satellite industry should be considered in the context of 

likely technological developments I have brought with me today, 

a flat panel satellite antenna which was purchased off-the-shelf 

in the Japanese equivalent of a Radio Shack store just a few months 

ago It cost only one thousand devalued dollars This small antenna 

can be mounted indoors and receives an outstanding quality picture 

from high powered Ku band satellites already in operation in Japan 

High power Ku band satellites are not yet serving our country 

However, the words "Flat Antenna" and "Broadcasting Satellite" printed 

in American English on the face of this antenna provide some clue 

as to the market which the Japanese have targetted for this technological 

development High definition television, broadcast by satellite, 

can be expected to provide many consumers, including those in urban 

areas, with an incentive to purchase these small antennas and other 

satellite receiving equipment As with other recent technological 

developments, mass marketing will dramatically lower the already 
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surprisingly low price of these antennas 

In considering H R 2848, it is imperative that the Subcommittee 

not proceed from a mental image of a rancher in Wyoming with a 12 

meter dish Technological developments in the satellite industry 

are moving very rapidly The clear trend is toward smaller and 

less expensive receiving equipment which is likely to increase dramatically 

the market penetration of satellite transmissions Compulsory license 

preferences which might look like a good idea today, could appear 

very differently after a few years of rapid technological development 

Moreover, sunset provisions which appear politically viable today, 

may become unmanageable political liabilities in the face of an 

expanded public constituency 

III H R 2848 Should Be Amended To Apply Only To So-Called 
"White Areas" And/Or To Provide For The Recognition Of Exclusive 
Program License Agreements Negotiated In The Free Market 

A major objective of this legislation is to provide the benefits 

of free over-the-air broadcasting to those who live beyond the reach 

of terrestrial broadcast signals However, as presently drafted, 

the bill provides a statutory license for the performance of copyrighted 

works to both rural residents living outside the service area of 

broadcast stations and to urban residents living well within the 

service area of local terrestrial broadcasters This approach seems 

overly broad and unnecessarily destructive of the program license 

agreements negotiated in the free market by local broadcasters 

In INTV's judgment, the goal of bringing television service 

to rural residents in "white areas" can be accomplished without 

compulsory licensing However, accepting arguendo the notion that 

- 7 -



272 

compulsory licensing is necessary to provide service to rural residents, 

there is no apparent need or justification for extending the scope 

of that compulsory license to include urban residents who are already 

adequately served by local terrestrial broadcasters 

Any statutory license represents an exception to normal copyright 

market forces In the event of a conflict between the government 

conferred compulsory license and negotiated license agreements, 

the compulsory license should yield to the negotiated license 

Stated another way, compulsory Licenses should not be permitted 

to supersede and override copyright license agreements entered into 

by parties operating within the free market This basic precept 

was followed when the Congress adopted the cable compulsory license 

in 1976 That license was expressly limited to television signals 

permissable for cable carriage under the rules and regulations of 

the Federal Communications Commission The report language on that 

Bill specifically referred to the Network Non-duplication and Syndicated 

Exclusivity Rules of the FCC as regulations which would ameliorate 

the market disrupting potential of a compulsory license 

As presently drafted H R 2848 employs more of a blunderbuss 

approach Absolutely no provision is made for those instances where 

the government conferred license will come into conflict with individually 

negotiated exclusive license agreements Unless amended to include 

syndicated exclusivity and network non-duplication provisions, this 

new government conferred program license will supersede and abrogate 

license agreements paid for by local stations at marketplace rates 

Plainly, this is a grossly unfair result, which could not be intended 

by the sponsors of this bill 
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Any amendments to refine the scope of H R 2848 should afford 

equal recognition to the network and syndicated program license 

agreements of affiliated and Independent stations. Significantly, 

HPAA has formally expressed its support for the principle that H R 

2848 must apply "even handedly to network affiliates, commercial 

independents and public television stations " (HPAA testimony at 

p 13 ) There is no valid copyright purpose for distinguishing 

between a network program and a syndicated program Invidious distinctions 

between Independent and network affiliated stations would be completely 

inequitable and would raise fundamental issues of communications 

policy While the precise program schedules of individual Independent 

stations vary, the same leading syndicated programs are sold to 

local stations in virtually every television market For example, 

according to an A C. Nielsen Co analysis, the 16 most popular syndicated 

programs during the week ending January 3, 1988 enjoyed an audience 

"reach" into between 89 and 98X of the nation's television homes. 

H R 2848 should be refined to apply only to "white areas" 

and/or to provide some mechanism for recognizing and honoring program 

licenses negotiated in the free market However, these amendments 

must accord equal treatment to Independent and network affiliated 

stations 

IV The Loss Of The FCC'8 Cable Television Must-Carry Rules 
Cries Out For Compulsory License Reform 

Numerous proponents of H R 2848 have sought to draw a parallel 

between this legislation and the cable compulsory copyright license 

adopted in 1976 In fact some proponents described H R 2848 as 

necessary to create a "level playing field" between cable and the 
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satellite dish industry In light of these arguments it is critical 

to observe that the cable compulsory license was adopted in the 

context of a "Consensus Agreement", which included numerous regulatory 

provisions designed to ameliorate the impact of, and prevent abuse 

of, the compulsory license Principal among those regulatory provisions, 

were the FCC's must-carry rules and syndicated exclusivity rules 

At the moment, broadcasters face an intolerable situation in which 

the must-carry rule has been voided and syndicated exclusivity rules 

have been repealed Yet the cable compulsory license lives on 

Contrary to the clear intentions of the Congress, the cable compulsory 

license is now available for unfettered use as a weapon to discriminate 

among local broadcast stations, to abrogate negotiated program license 

agreements and to engage in legalized extortion Already, cable 

systems have begun to drop local stations and to play roulette with 

their channel positions By contrast, no cable system can ever 

be denied the use of any broadcast signal that the operator needs 

to sell his service 

The crux of this dilemma is that cable's compulsory license 

is imbedded in the Copyright Act while the companion regulatory 

provisions were left to the vagaries of an administrative agency 

The obvious answer is for the Congress to revisit the cable compulsory 

license Cable has become a multi-Billion dollar monolith no longer 

in need of federal largess According to expert analysts the asset 

value of the cable industry now exceeds that of the broadcasting 

industry (Broadcasting, August 31, 1987 ) And yet, the cable 

industry continues to enjoy the privilege of building its business 

on the base of the program service paid for by local broadcast stations 
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without any obligation to deal fairly with those stations 

At a minimum, the continued availability of a compulsory license 

to retransmit local broadcast stations should be conditioned upon 

the cable operator's willingness to comply with a reasonable must-carry 

obligation In our judgment, equitable and appropriate amendments 

to the cable compulsory license should have a higher priority on 

the Subcommittee's agenda than extensions of compulsory licensing 

to additional media categories 

V Conclusion 

Mr Chairman, we have stated our objections to H ft. 2848 forth-

rightly, but without any intention to offend In the last Congress, 

INTV found itself in a position of flat opposition to a similar 

piece of legislation We would much prefer to work with you, and 

the other members of the Subcommittee, in an effort to fashion amendments 

that would make it possible for us to be supportive of your efforts 

We can only hope that we will have that opportunity Thank you 
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Pappas Telecasting Incorporated - Addendum 

(b) Licensor shall reduce the license fee payable by Licensee herein 
by a proportionate amount representing the value of the 
applicable license fee of tlie ProgramCs) so withdrawn 

4 Any reduction in the license fee*5liall be by credit to Licensee's 
account unless lite entire license fee lins otherwise been paid in full 
by Licensee, in which event. Licensor sliall refund directly to 
Licensee any sum due to Licensee under the terms of this paragraph. 
In the event tlie individual license fee is not specified in the attached 
Agreement, the amount refunded to Licensee under the terms of this 
paragraph as a result of withdrawal of the Program(s) shall be the 
average license fee if the Program(s) have not been broadcast or a 
proportionate part of the average licens&Tfce if the Program(s) have 
been broadcast. f 

5. If o print or tape of a withdrawn I'rogiSmCs) fias been shipped (o 
Licensee, Licensee will promptly return it to Licensor at Licensor's 
expense. 

M. NON-PEHFOUMANCE 

If Licensor fails to deliver a print or tape for any broadcast in accordance 
with Licensor's obligations hereunder because of "force majeure" (e g , act of 
God, accident oilier than that occurring as a result of Licensor's negligence, 
fire, lockout, strike or labor dispute, not or civil commotion, act of public 
enemy, enactment, rule, order or act of government or governmental authority 
(whellicr Federal, slate or .local), or if Licensee is unable to broadcast any film 
on the day and hour specified liereui (if any) because of "force majeure," failure 
of technical facilities or for other cause of similor nature beyond Licensee's 
control, or because of the recapture of the broadcast tune period for the purpose 
or broadcasting an event which in the Licensee's sole and nonreviewoble 
discretion is of overriding public importniice, such condition shall not be deemed 
a breach of the Agreement, and the term of the Agreement shall be 
automatically extended for a period co-cxtcnsive with the delay caused by such 
condition, provided, however, that in no event shall any Programts) be broadcast 
more than tlie number of permitted broadcasts set forth in Schedule 'A,' 
including all broadcasts during such extended term 

N. EXCLUSIVITY LICENSE - PROGRAMS COVERED 

1. The Program or Programs listed on Schedule 'A' attached hereto are 
the Programs covered by the Agreement and this Addendum 

2 Tlie duration of this exclusivity license to exhibit the television 
Program or Programs covered by the Agreement and this Addendum 
shall be that set forth in Schedule 'A,' attached hereto and by this 
reference Incorporated herein. 

3. In consideration for Licensee's entering into the Agreement which 
this Addendum supplements. Licensor liereby agrees that for the 
duration of the Agreement and this Addendum, as defined in the 
above paragraph hereof, Licensor shall not license or authorize 
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Pappas Telecasting Incorporated - Addendum 

tlie programs covered by the Agreement and r-. this Addendum to be 
exhibited, transmitted, disseminated, broaden" delivered, or carried 
(whether by means or a television-broadcast stpial transmission path, 
or by means of a microwave transmission path, or by means or cable 
origination and transmission, i.e., ".cablecastire " on a Class II or 
Class HI cable television «linnnel as defined in Section 76 5(aa) and 
(bb) of the Rules and Regulations of the Feoeral Communications 
Commission (hereinafter referred to as tie "FCC"), 47 C F R. 
Sections 76 5(aa) and (bb), or otherwise by 

(a) Any other conventional television broad-*;! station, television 
broadcast translator station, lowfpower television broadcast 
station, or multipoint distribution servic station autliorizcd by 
the FCC to serve as its community-of" license any community 
wliose geographical reference point, a; defined in Sections 
73 658(m) and 76 S3 of the FCC's Rules =nd Regulations, 47 
C.F.R. Sections 73 6S8(m) and 76.53, is ' i miles or less from 
the geographical reference point for "^ilia, California as 
defined in Sections 73.6S8(m) and 76.r>3 c the FCC's Rules and 
Regulations, 47 C F It. Sections 73 658(m - «J 76 53, or by any 
other conventional television broadcast stMion, television 
broadcast translator station. low-power television broadcast 
station, multipoint distribution service s - ion or their functional 
equivalents, however denominated, aul lr .zed by the 1CC to 
serve as its community of license Trc—^ llanford, Clovis, 
California or any other community which -m> be added to the 
Visalio, Fresno, Ilnnford, Clovis, Cahfo- ia major television 
market, as defined in Sections 73 6r>8(n' and 76 51(a) of the 
FCC's Rules and Regulations', 47 C F.R Scions 73 658(m) and 
76 51(a), or 

(b) Any cable television system or satellite - l i t e r antenna tele­
vision system providing "cablecasting" or "'her program origination 
service by means of a Class II or CISL- III cable television 
channel as defined in Sections 76 5(au) en., (bb) of the FCC's 
Rules and Regulations, 47 C F.R. Section? T6.5(aa) and (bb), to 
any subscriber terminal which is located within 35 miles of the 
television broadcast station or any televi^on broadcast station 
authorized by the FCC to serve as its com-unity of license any 
community whose geographical reference point, as defined in 
Sections 73 658(in) ami 76 53 of the TCC <= Rules and Regulations, 
47 C F.R. Sections 73 658(m) and 76.53, i= within 35 miles of 
the geographical reference point for YWalia, California, as 
defined in Sections 73.658(m) and 76.53 of the FCC's Rules and 
Regulations, 47 C F It- Sections 73.658(m) and 76 53, or which 
subscriber terminal is located within 35 miles of the television 
broadcast station or any television broadcast station authorized 
by the FCC to serve as its community of license Fresno, 
llanford, Clovis, California or any other community which may 
be. added to the Visalia, Fresno, llanford Clovis, California 
major television market, as defined in Section 76 51(a) of the 
FCC's Rules and Regulations, 47 C.F.R. Section 76 51(a). 
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Poppas Telecasting Incorporated - Addendum 

Any direct-to-home broadcast satellite company providing 
service to nny household within the Visalia, Fresno, llanford, 
Clovis, California major television market. 
No transmission ofrMhe programs made pursuant to the 
provisions of 17 U.S.C. Section 111 shall be deemed to be an 
infringement of the exclusivity granted to Licensee hereunder. 

4 in the event that the terms of the Agreement and this Addendum 
sliall be violated by a third party, Licensee shall promptly so notify 
Licensor and Licensee may, at its s*le expense, institute such 
actions and proceedings before appropriate coofts and/or admini­
strative agencies. Federal, state and/or local", as Licensee shall deem 
proper in order to enforce the terms of llic Agreement and this 
Addendum, and to recover damages for such violation Licensor may 
join in such dctions and proceedings, at its own cost. 

5. Notwillistandiiig anything contained herein. Licensor sliall have the 
right to license the Program or Programs anywhere for (i) non-
tliealncal exploitation including closed circuit television and direct 
projection of the Programs in planes, trains, buses, ships, oil rigs, 
prisons, convents, orphanages and other shut-in institutions and for 
study purposes in schools, colleges, and other educational, military or 
cultural institutions, and (u) for television exhibition in hotels and 
hospitals on a pay-per-view basis, and (in) for exploitation on video 
cassette and disc devices. 

O GENCHAL 

Notwithstanding anything to the contrary contained in the Agreement, 
Licensee shall have Uie right to have each of the telecasts transmitted 
simultaneously with the telecast exhibited by Licensee's station, and at no other 
time whatsoever, over the facilities of any translator stations now existing or 
to be constructed by Licensee or by any oilier party, which translator stations 
engage in the rebroadcost of the signal of Licensee's station, to serve any 
portion of the television market within which Licensee's station now operates 
Each such telecast sliall be transmitted in its entirety without deletion of 
commercials or program content from the station hereinabove specified 

The attached Agreement and all matters or issues collateral thereto shall 
be governed by the laws of the Stale of California. 

A waiver by either parly of any of the terms or conditions of the attached 
Agreement (and this Addendum) in any instance shall not be deemed or construed 
to be a waiver of such term or condition for the future, or of any subsequent 
breach thereof. All remedies, rights, undertakings, obligations and agreements 
contained in the Agreement sliall be cumulative and none of them shall be in 
limitation of any other remedy, right, undertaking, obligation or agreement of 
either party. — _ 
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License Agreement No 11798 

RIDER M 

EXCLUSIVITY CONTRACT 

This exclusivity contract supplements and is made a part of a 
certain License Agreement dated JULY 29, 1987 (the "Agreement") 
between Columbia Pictures Television, a .Division of CPT Holdings, 
Inc (the "Distributor") and WEST VIRGINIA TELECASTING (the 
"Licensee") for the television exhibition of certain motion picture 
films. 

-* x -
1 The film or films listed on Schedule B attached hereto 

(the "Pictures") are the Pictures covered by the Agreement and by 
this exclusivity.contract ' 

2. The term of this exclusivity contract (the "Term"), 
except as otherwise expressly provided in Scheduleî ft, shall 
commence on OCTOBER 19, 1987 and shall end on-SBE SCHEDULE B,or on 
the day following the date of the last of 36 telecasts of the 
Pictures which Licensee in entitled to make pursuant to the 
Agreement, whichever date is earlier. 

3 Distributor shall not license for exhibition for free 
home television reception, during the term, the English language 
version of the Pictures to the entities listed below 

vt 
(a) another television station which is licensed by the 

Federal Communications Commission (FCC) to a 

licensed to serve (distances to be calculated in 
accordance with Section 73.658 (m) of the FCC's 
Rules and Regulations), or 

(b) a cable television system whose signal originates 
within a thirty-five (35) mile radius of the 
Licensee's reference point or the geographic 
coordinates of the main post office, as specified in 
Section 76 53 of the FCC Rules and Regulations 

COLUMBIA PICTURES TELEVISION, 
a Division of CPT Holdings, Inc 

By . ,. u 

D i s t r i b u t o r 

WEST VJDGINIA TELECASTING, IA42 

fa63*e*£>*J 
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Mr KASTENMEIER Thank you, Mr Padden, for your statement 
That concludes the statements of the witnesses of this panel 
I would only say in reference to Mr Padden's statement, this 

would not be the first time that Congress considered doing some­
thing like this I actually think that the Cable Deregulation Act 
preceded this in terms of authorizing the receipt by earth stations 
of signals at the same time it authorized encryption in the market­
ing of those signals, but that seems to me to be the early progeni­
tor of having to deal with this question in terms of what earth sta­
tions may or may not receive or how they may receive signals 

I am interested in just a couple of things, and I will yield to my 
colleagues shortly You all seem to conclude pretty much that 99 
percent of America is already receiving signals, presumably net­
work signals, and we are only talking potentially about 1 percent 
here Is that also your understanding, Mr McCauley? 

Mr MCCAULEY Yes 
Mr KASTENMEIER Had you hoped to market your, quote, pack­

age to a larger group than the potential 1 percent "white area"? I 
am not talking about networks, I am talking about the rest of your 
programming 

Mr MCCAULEY We do have a provision We have our six chan­
nels which we uplink from Denver—the three networks, PBS, and 
two independents there—and we have tier bit access which allows 
us to turn the networks on and off independently, so that if some­
one did not receive, for example, an NBC station where they lived 
but received the other two, we could only sell them the ones that 
they did not receive there However, our other three stations are 
intended to be sold wherever anyone desires them 

Mr KASTENMEIER Maybe you can help us with this Not all of us 
are on the Commerce Committee, several of us are There was men­
tioned the grade B contour area Are we talking about that which 
is beyond grade B contour area? Is that the common terminology? 
"White area" is that what is not within grade B contour? 

Mr ROGERS Mr Chairman, to some extent as a practical matter 
that may be what we are talking about The NBC arrangement 
with Netlink is intended to be more flexible than that in that if 
there are dish owners who live inside a grade B contour but are 
unable to get off-air reception or reception through a cable system 
of NBC programming, that they too would be eligible to receive the 
Netlink service We have tried to avoid having a strict engineering 
definition of what a "white area" might be in order to assure that 
those dish owners who may not fit clearly inside that definition 
still have access to the service 

Mr KASTENMEIER Yes, Dr Sherman 
Dr SHERMAN Mr Chairman, prior to going to Peoria, I spent 

five years managing a television station in West Virginia, and it is 
well possible in an area like that, 20 miles from the station, you 
could have someone who lives in a "holler" and does not have cable 
coming down that way, is really isolated, and that, under the 
agreement that ABC and the affiliates are trying to develop with 
Netlmk, would be defined then as a "white area" 

So that makes it one of the difficulties if you try to define this 
only, say, as a grade B There are those exceptions, and that is one 
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of the things that we are trying to make sure is served through 
this bill and through our negotiations 

Mr PADDEN Mr Chairman, in connection with the "white area," 
I just wanted to say to all the members of the subcommittee that 
our association would be more than happy to work with anyone on 
the subcommittee in coming up with a very flexible and reasonable 
definition of "white areas " It is not our intention to be difficult 
about where the line is drawn We think the concept of the bill ap­
plying only outside of our local service area is more important than 
where the line actually gets drawn 

Mr KASTENMEIER Of course, my questions are designed to try to 
determine whatever understanding may exist with respect to 
"white areas" or grade B contours or a definition for our purposes 
here 

I am also interested in the inclusion of cable You have included 
those served by cable, and I guess the question is why—not that 
cable wouldn't want to be also included—but why you as broadcast­
ers would necessarily want to ensure that being served by cable 
was also a substitute, whether or not within your own grade B or 
"white area " 

Mr ROGERS NBC's perspective on that issue, Mr Chairman, is 
that it is not cable, per se, as a distribution system or as a technol­
ogy that we are interested in seeing have any particular status 
under this arrangement, but the fact of the matter is, cable sys­
tems do provide viewers with access to local affiliates, and there­
fore the local programming affiliates provide, and contribute to the 
economic base of the local affiliate in terms of it being able to con­
tinue to provide that local programming The concern was to the 
extent that someone could take down a nationally delivered net­
work service via a Nethnk type of arrangement and avoid having 
to take that service by means of the local affiliate, that we would 
be undermining the economic base of local programming, and that 
is really the only motivating factor there 

Mr KASTENMEIER Thank you, Mr Rogers 
Yes, Mr Jones, did you want to comment on that? 
Mr JONES Yes I don't think the only driving force is the eco­

nomics of it This bill is designed to take care of those areas that 
aren't served and those people who don't get service 

One of the greatest concerns that the CBS affiliates had in 
coming to the table was that we preserve the system of broadcast­
ing as we know it that is taking care of 98 percent of everyone's 
constituents here and free over-the-air television If we begin to 
bring into cable companies signals from distant affiliates, we are 
eroding that system and we are eroding the localism that is serving 
those communities 

So it is not economically based, it is system based In my opinion, 
more than anything, we have got to preserve the system, and any­
thing that we do with this bill has to look toward that in the future 
because this is the best system of any country 

Mr KASTENMEIER Mr Jones, you don't have any problem so 
long as another CBS—let's say, the Denver CBS affiliate—signal is 
not brought into your area, you don't care whether Mr McCauley's 
Nethnk sells programming in your area that doesn't mvolve an-
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other CBS affiliate signal Is that correct? So it is perfectly all right 
for him to do that 

Mr JONES That is correct My concern is strictly with the 
networking system 

Mr KASTENMEIER I would like to yield now to my colleagues 
The gentleman from California, Mr Moorhead 
Mr MOORHEAD One question that I had dealt with was Mr Ma-

lara's testimony that you would not be taking the network pro­
gramming into areas other than the "white areas" but you would 
be taking independent stations into those areas 

In connection with the argument that was made by the inde­
pendent stations that they would lose their syndicated exclusivity 
if that programming was being brought into areas that were other­
wise being covered, how do you argue against his position, and 
could your system work all right if the same rules applied to inde­
pendent stations as applied to the networks? 

Mr MCCAULEY We don't feel that the independent stations have 
the same situation as the networks do For us to bring a network 
signal into an area served by a local affiliate, we would be duplicat­
ing 75 percent at least of the programming that that local affiliate 
already carries To bring an independent station in, you are prob­
ably just duplicating 1 or 2 percent of the programming at the 
same time that it is on the local independent television station So 
we don't feel that the criteria are at all the same and would urge 
the committee to have different standards for the networks there 
than for independent stations We feel that to have the same crite­
ria for independents would deprive the hundreds of thousands of 
viewers of independent television station viewing 

Mr MOORHEAD Would your system work if it was limited, how­
ever, to the "white areas"? 

Mr MCCAULEY We haven't examined that, so I can't give a full 
answer today, but we are certainly willing to examine that ques­
tion and see if it would 

Mr MOORHEAD YOU know, if people are paying millions of dol­
lars for programming and you have another program available, 
right there, with exactly the same subject matter, you are depriv­
ing those people of their investment 

Mr MCCAULEY I agree, but, again, I think that experience has 
shown that the "superstations" are really not duplicating program­
ming at the exact time and location that a local independent sta­
tion is broadcasting What people have found is that the consumer 
enjoys the additional choice that he has, different times to look, 
and that indeed very little programming is duplicated by "super-
stations" 

Mr MOORHEAD DO you have any comment on that, Mr Padden? 
Mr PADDEN Yes, I sure do Thanks very much 
First of all, let me say that the contention that a national "su-

perstation" duplicates only 1 or 2 percent of the programming of a 
local independent station is, we believe, substantially inaccurate 
We have gathered extensive documentation of the duplication of 
our local programming by national "superstations" in connection 
with the FCC s syndicated exclusivity proceeding, and I will, before 
the week is out, make all of that documentation available to the 
subcommittee so you will be able to see the facts yourself 
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The fact is, Mr Moorhead, tha t with respect certainly to all of 
the leading syndicated programs, those programs are sold to a local 
station in virtually every television market I just noticed in one of 
the trades—it is in my written testimony—a couple of weeks ago 
they had a list of the top 16 top-rated syndicated programs and 
showed that the reach of the those programs ranged from 90 to 98 
percent of all television homes 

So the only difference I can see between a network station and 
an independent station is, the independent stations sometimes ar­
range their programs in a different order, but essentially the same 
syndicated programming service is available in all the local mar­
kets So the duplication of the programming is absolutely tremen­
dous 

Mr JONES Congressman, if I might 
Mr MOORHEAD Yes 
Mr JONES One other point to tha t that concerns me a great 

deal—and I think this is a very good question—is that , again, our 
concern is to the future of our broadcasting system as we know it 
into localism If we begin to compromise now, today, and don't just 
service the "white areas" that you are concerned about servicing, it 
gives me the impression tha t there will be future compromise and 
that the erosion begins from the beginning 

What I am really saying is, if this bill is truly intended to service 
the "white areas," I think we have to gear it exactly for that, and 
with our independent stations as well, to make tha t compromise 
today I think you have to recognize that you are not doing explicit­
ly the "white area" idea Plus, all those syndicated programs that 
come in on other independents also happen to be on network-affili­
ated stations So there is duplication beyond the independents, it is 
also on the network stations 

Mr MOORHEAD From what you have testified, 30 percent of the 
programming of the independents of the network stations is syndi­
cated or locally controlled So it isn't all network programming 

Mr JONES Correct 
Mr MOORHEAD SO you have got many of the same problems that 

the independent stations have 
Mr JONES Thirty percent, that 's a fact 
Mr MOORHEAD HOW close are the other two networks to coming 

together either with you on a network or with some other system 
very similar to being able to cover these "white areas," which is 
what we all want to do? 

Mr MCCAULEY It is our understanding tha t both ABC and CBS 
are ready to enter into an agreement in the very near future, so, 
again, we are optimistic about concluding agreements with them 

Mr MOORHEAD Thank you, Mr Chairman 
Mr KASTENMEIER Mike 
Mr SYNAR Thank you very much, Bob 
Mr Rogers, let me ask you a question I have been trying to get 

an answer to for some time but I haven't been able to get an 
answer Why would a dish owner pay to receive an imported signal, 
with all the imported commercials and the network sports and ev­
erything, when he could get it for free? 

Mr ROGERS You are assuming tha t a dish owner lives in an area 
that could get tha t service over the air 
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Mr SYNAR That is correct Why would he pay for it? 
Mr ROGERS TO some extent, a dish owner may want to have 

access to the non-network programming that is on the network sta­
tion that is being imported There may be regionalized sports pro­
gramming of some kind that he might want access to For the most 
part, when it comes to access to network programming alone and 
that programming which is universally available throughout the 
country, there wouldn't seem to be much of an incentive to pay for 
that which is otherwise available, but there are other elements of 
the programming provided by a distant network affiliate that may 
be of interest 

Mr SYNAR But is it fair to tell a dish owner that when you 
scramble the signal, that they are going to have to subscribe to 
cable to get that signal7 Because the agreement that you have with 
Netlmk, if I understand it correctly, prohibits the sale of the signal 
to dish owners within the cable franchise area 

Mr ROGERS If they are within a cable franchise area and cable 
is passed by their home—that is, they have access to a cable system 
that is delivering a local network affiliate—they would not be able 
to have access to the service 

Our reasons for that are simply that we want to be able to pre­
serve the ability of local stations, particularly those who serve 
rural areas, and these are smaller stations of which this kind of 
service through dish owners could very much disrupt their econom­
ic base, and I don't mean that in a protectionist type of way, as if 
there is a public policy reason to protect the economics of a local 
television station simply to protect its economics, but because that 
station is in an environment where it is providing local program­
ming when other sources of video programming do not have that 
local component 

As a matter for the network or for big market stations, this is 
generally not an issue, but for smaller market stations this is an 
issue, and in order to put forward a marketplace approach that had 
the cooperation of all the NBC affiliates in a way that makes sure 
that this is done in a cooperative way with everybody participating 
and looking to get service to those dish owners who don't otherwise 
have access to it, this provision was very important 

Mr SYNAR Preston, let me ask you something Am I wrong, or 
does it sound a little bit hypocritical that you come in here and you 
argue that no one should have a free ride on a compulsory license, 
that you are out there competing, and yet you are the same group 
that is in here demandmg a free ride on "must carry"7 

Mr PADDEN We are not demanding a free ride on "must carry" 
at all If you repeal the local compulsory license, the cable guy has 
got to go out there in the marketplace and negotiate deals to carry 
any station that he wants to I think the "must carry" case is less 
compelling I think there are communications policy objectives 
there 

But I think the heart of the matter as we think it relates to the 
compulsory license is that when Congress adopted the local com­
pulsory license for cable, it was a "ham and eggs" deal The cable 
guy got the free right to carry any local station he wanted, but he 
also had the obligation to not discriminate among the local sta­
tions If we are going to have no "must carry" and the cable guy 
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can discriminate, carrying the ones he thinks he has to have to sell 
his service but not carrying the ones he thinks he can get away 
with not carrying, then the question, it seems to us, is whether 
Congress wants to, in effect, subsidize that discrimination by 
making the compulsory license available for him to effect that dis­
crimination 

Mr SYNAR That is an interesting interpretation of history and 
also judgment I don't think that is what the cable people had in 
mind when they were picking and choosing between various inde­
pendents 

You mentioned in response to a question by Carlos that you are 
going to provide for the committee some information about duplica­
tive services and programming I hope the chairman will keep the 
record open because 

Mr PADDEN I will get it up to every member of the subcommit­
tee before the end of the week 

Mr SYNAR All right 
I have been provided, just for my preparation for this hearing, 

the WGN ratings which show for all throughout the country that 
basically they don't have much of a market share, whether it be 
Chicago where it is three, and you go to the top six, and it goes to 
one, and then most of the market share and the ratings for WGN 
signal throughout all the markets—and I am not just talking about 
a limited number—are basically nothing In fact, in the couple of 
areas of duplicative programming they are not reportable That is, 
about half of these are not reportable "~-

Mr PADDEN I am familiar with the data you are talking about, 
and I have other data that I think you will find when you focus on 
specific programs, rather than washing out the effect over broad 
day parts, you will see a far more significant impact than in the 
data you are looking at 

But I would say that beyond the issue of 
Mr SYNAR Let me ask you a question 
Mr PADDEN OK Go ahead 
Mr SYNAR Let me ask you a question I mean I didn't even ask 

you a question, you are rattling here, and I want to ask a question 
Given the fact that what this stuff shows—and you say that it is 
not going to show this, and it will be interesting to see what your 
numbers are—this is a pretty small number of viewers that are 
being affected It doesn't really look like it is having a negative 
effect on the independent TV signals, as you argue 

I believe your argument would have more appeal if you could 
show that the impact is greater I am hard pressed, looking at this 
data with respect to agree You are coming in here and arguing 
that you are being crushed, and it doesn't appear like you are 
being crushed 

Mr PADDEN Well, like I said, I will be glad to provide you with 
other data that I think you will find shows a more significant 
impact, particularly when you focus on specific programs 

Mr SYNAR Specific programs'' 
Mr PADDEN Specific programs 
I think the impact is there, but beyond that, the question that I 

think we are talking about here is, should Congress, looking into 
the future, adopt another compulsory license to further the oppor-
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tunity for someone else to exhibit the programs we have an exclu­
sive license for? I think the copyright question has to be, do our 
contracts mean anything? 

I mean in a month broadcasters are going to descend by the 
thousands on the NATPE programming convention in Houston, 
and they are going to go out there and mortgage their first-born 
children for very expensive programming, and they are going to 
sign contracts that say they are getting exclusive rights, and the 
question is, the copyright laws of this country, are they going to 
honor and respect those contracts9 

I think I can refute the data you have that shows there is no 
impact, but even if I couldn't, I think that begs the question of 
whether there is some reason why the copyright laws of this coun­
try should not honor and respect those contracts, just like they do 
network contracts I am trying hard not to feel too bad about all 
the attention lavished on the network-affiliate partnership and the 
sanctity of network program contracts I don't see why, under the 
copyright laws, the fact that a contract is with a network organiza­
tion rather than a program syndicator ought to make any differ­
ence at all about whether it is honored and respected by our laws 

Mr SYNAR Thank you, Mr Chairman 
Mr MALARA Mr Chairman, Mr Synar 
Mr KASTENMEIER Mr Malara 
Mr MALARA One of the questions that you asked about—Why 

would a dish owner pay for service that he already has9 We have 
found in a number of our conversations and conversations out of 
affiliate markets that—and I would hesitate to characterize this in 
a general statement or a summary statement, but almost all of the 
concern from the dish owners seems to be in the area of sports As 
you well know, having access to 40 or 50 football games on a week­
end for the sports junkie which provides hours and hours of enter­
tainment seems to be one of the overriding reasons, the compelling 
reason, why the dish owners would wish for that access It is cer­
tainly not, as you point out, in the area of seeing a CBS signal from 
a distant area That is one of the great considerations, I think, we 
have found from dish owners who talk about having access to all 
the sports signals 

Mr SYNAR Why would they pay for it if they can get it for free9 

That was my question 
Mr MALARA The question of getting it free from the current 

system—that is what we are trying, hopefully, to do here I thought 
that your question was, why would we make this cable exclusive or 
get rid of the cable operation9 One of the reasons, obviously, is to 
protect, as Phil has said in the past—the fact that on the cable 
system that is serving that market is the most local station That is 
the first consideration 

Mr ROGERS It is a different game that the imported signal may 
be carrying and the local signal may be carrying 

Mr SYNAR I understand I have to watch Redskins games ad 
nauseum in this town 

Mr MCCAULEY Mr Chairman and Mr Synar, if I might add one 
thing, we would agree that market place forces are primarily the 
determinant, and it is our experience that if people can get some­
thing for free they don't wish to pay for it The exception is usually 
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in the case of sports indeed, and we have turned down many, many 
people who would wish to see the Broncos but live within a "non-
white area" and in our test marketing we have denied them serv­
ice So we would agree with that 

Additionally, Mr Padden suggests that stations such as WTBS 
and WOR and WGN should be available within grade B areas to 
cable subscribers on cable systems but not to dish owners, and I 
think that it would be unfair to have it available on cable but not 
on dish 

Additionally, I would like to mention that the provision in the 
"white area" definition that they have to be served by either over-
the-air or by cable was suggested by the networks because of the 
localism that they wish to favor here and which we, of course, sup­
port So that was at their suggestion 

Mr KASTENMEIER The gentleman from North Carolina, Mr 
Coble 

Mr COBLE Thank you, Mr Chairman I will be brief 
Mr McCauley, the chairman touched on this earlier You indi­

cated, and I think you gave a number of viewers who are so re­
motely located they can receive this Did you say one million9 

Mr MCCAULEY Yes I think we all agree that approximately 1 
percent or approximately 1 million is the figure 

Mr COBLE OK Thank you 
Mr Malara, I will address this to you, but any of you can answer 

it Speaking of these one million remotely located viewers who 
can't get the signal, at this juncture is there any sort of duty that 
the Congress should come into play on this, or should we let the 
marketplace determine how to get that signal, how to dispense that 
signal and penetrate into that home7 I realize you all want to—and 
I don't say this critically—you want to get in 100 percent of the 
homes I mean that is what you are in business for, and you are 
almost there 

That may sound like a slow curve I'm tossing up to you, but 
what is your response to that, Mr Malara9 

Mr MALARA I always had trouble with slow curves, Mr Con­
gressman 

In our statement at the affiliate board meeting, one of the open­
ing lines was that we recognized that the goal of the television 
system in the United States is universal service It is also, as had 
been brought up earlier, localism We share your every concern 
that everyone who wants to see television, free, over-the-air televi­
sion, should see it Networks and other people have come before 
this committee and other committees and said that we believe that 
Government intervention should be kept at a minimum We prefer 
to be able to work these things out for ourselves It is always in the 
best interests of people who are in our land of business to do this 
for ourselves We have come to you on a number of other regula­
tions and asked you to allow the marketplace to work 

CBS and other networks, I am sure, have always said, "We would 
like to do this by ourselves " We believe, therefore, that we can't 
come to you in one committee meeting, as has already been sug­
gested m another case, and ask for something and be mconsistent 
in another area CBS has always been consistent, that is best left to 
private enterprise, localism, non-government intervention We 
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think we can find a way to do that, and with the help of Netlink 
and other suppliers of that kind of service, maybe we can We are 
trying to work toward that while, at the same time, making sure 
that that station operator who is located in whatever area of North 
Carolina providing the local news and programming is respected as 
to his exclusivity with our network 

Mr COBLE Thank you, Mr Chairman 
Mr KASTENMEIER The gentlewoman from Colorado 
Mr COBLE Mr Chairman, I think this gentleman wanted to be 

heard 
Dr SHERMAN Just from the point of view of one group of net­

work affiliates, Congressman Coble There is nothing that has occu­
pied us more in the past six months in our meetings and discus­
sions than trying to find a way in which we in the private sector 
could come to an agreement with Netlink in order to be able to 
provide that service to the "white areas" So we would appreciate 
the opportunity to be able to try to resolve these differences our­
selves, and we are definitely working toward that goal, sir 

Mr COBLE Thank you, Mr Chairman 
Mr KASTENMEIER The gentlewoman from Colorado 
Mrs SCHROEDER Thank you, Mr Chairman I want to thank the 

witnesses 
Actually, I don't have much to add to it, but the things that I 

have seen we really have not talked about Let's go back to Mr 
Synar's question about what kind of an economic threat is this 
really, I have seen studies showing that if people don't see what 
they want to see, and they have a satellite, and they have cable, 
and they have everything else, they also have a VCR So they turn 
it all off and go get a movie So that the economic arguments of 
five years ago or something have now shifted a lot because people 
have even one more option, and that is why these figures look like 
this I don't know if that is really true, but when I talk to people in 
the industry, that is what they tell me 

Then we get down to the legalistic argument of, how exclusive is 
exclusive? 

Mr PADDEN I understand your question Our fear is largely 
predicated on where we think the satellite dish industry is likely to 
go High definition television is likely to be delivered to homes by 
satellite broadcast before local broadcasters are able to get there If 
we are showing the Cosby Show on an NTSC picture and somebody 
else has got the right to feed it down on a high definition picture, it 
is going to give people more of an incentive to abandon us and go 
the satellite 

We recognize that there is competition of all kinds You are 
right VCR's are eating into our audiences I am not here asking 
you to ban VCR's But the VCR people don't have a compulsory li­
cense to programs that have been licensed exclusively to us 

All we are saying to you is, if we choose that the Cosby Show is 
going to be our weapon in this new, highly competitive market­
place, and if we pay a market clearing price for the exclusive 
rights to that show, please don't give another medium with which 
we are competing a Government license for the same program 
That is all we are asking 
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Mrs SCHROEDER But they are also going to have to pay I can't 
believe that the Cosby Show isn't going to make sure that they also 
are paying 

Mr PADDEN Under your bill, it is 12 cents per subscriber per 
month 

Mrs SCHROEDER That is a lot of money if you add it all up, 
though, isn't it? 

Mr PADDEN Believe me, our guys would take that deal in a 
minute 

Mrs SCHROEDER That is interesting I think that might be an in­
teresting component of your economic argument that we should 
look at 

Mr PADDEN AS I said, one station in the Los Angeles market is 
going to be paying a million dollars a month for one single half-
hour show 

Mrs SCHROEDER But how many viewers will watch that? So if 
you divided the viewers into that 

Mr PADDEN We will be happy to do that math, and I think you 
will find that our guys are coming way out on the short end of that 
arrangement 

Mrs SCHROEDER Obviously, Los Angeles will pay a whole lot 
more than a smaller market 

Mr PADDEN But the 12 cent figure, of course, includes any view­
ers in Los Angeles that the licensee under this compulsory license 
wishes to serve 

Again, we are not antagonistic to the notion of bringing televi­
sion service to rural dish owners, and if we could all agree that 
that is what we want the bill to do, I assure you, you will not find 
us being difficult about how you define that Our only problem is 
giving somebody else a license to exhibit the programs we pur­
chased exclusively in our own markets 

Mrs SCHROEDER Let me ask one other question I guess it is be­
cause I live in another time zone One of the things that we find 
happens is that when you do have these "superstations", whatever 
it is they are running, they run it in another time 

Mr PADDEN And I guess the judgment you have to make is 
whether the hour difference, m your judgment, justifies amending 
the copyright laws of this country to say that the program con­
tracts of the local station don't mean anything That is what it 
comes down to 

Mrs SCHROEDER Or whether the exclusivity rule means you con­
trol all the time for that program in that market 

Mr PADDEN YOU know, everybody else in this marketplace—the 
cable networks—are free to purchase exclusive program rights and 
tout those exclusive program rights as a reason why you ought to 
watch their service as opposed to some other service We are only 
seeking the same right 

I would point out that the satellite carriers, if they had pur­
chased rights in their programming before they scrambled it, they 
wouldn't have a problem today I mean HBO has no problem 
scrambling its programming because HBO owns its programming 
The only reason these people have a problem is, they went into 
business selling programs to people that they didn't have any 
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rights in, and instead of going to the owners of the programming to 
get those rights they are now coming to you 

Mrs SCHROEDER Mr McCauley 
Mr MCCAULEY Congresswoman, thank you 
I find it interesting that Mr Padden, who spends so much of his 

time cable bashing, wishes to give cable subscribers rights that he 
doesn't wish to give to dish owners I think that that is very unfor­
tunate, because it would be unfair to deprive these people of the 
same programming 

I think Mr Synar's information there demonstrates that indeed 
the imported signal doesn't receive the viewership that the local af­
filiate does Most people prefer to watch their local stations So I 
think that that is the argument 

Mr JONES Congresswoman, there is one technological aspect of 
this that is a bit of a concern to me that might shed some light on 
it I think to draw an exact parallel between satellite and cable 
would be inappropriate The problem with cable and what it repre­
sents as a deterrent to the broadcast system as we know it, which 
is giving 99 percent of the public a free signal, is much different 
than what cable has done or could do in that competitive environ­
ment 

So I think to make them on a par basis when you are comparing 
things would not be appropriate I think you have to look at the 
fact that satellite is generally accepted throughout the country, 
and that could eventually erode the localism system, whereas cable 
can bring into each community a specific local system and stations 

Mrs SCHROEDER Well, satellites do erode it, but the other thing 
that is so interesting about it is the thing that makes it so appeal­
ing, the localism system of especially sports I mean people move 
around, and they still want to follow the teams, and that seems to 
be one way they get it 

Mr JONES The local teams normally, without fail, quite frankly, 
are delivered to their local community That is our charge, and if 
we are not servicing with the Denver Broncos in Denver we are in 
trouble 

Mrs SCHROEDER That is true in Denver, but people who happen 
to move from Denver and want to see it somewhere else then are 
attracted to the satellite 

Mr JONES That is a little difficult to deal with Maybe they 
shouldn't have moved if they loved the team that much We are 
there to service a local community, and that is what we try to do, 
serve that local community, and to take the presumption that we 
should serve someone else's community I don't think would be 

Mrs SCHROEDER NO, no, no I am saying you are serving the 
local community Then someone pulling it out and feeding it off the 
satellite to other communities is part of what makes that service 
attractive, especially in re sports I don't think you understand 
what I am saying 

Mr JONES But if you extended that out, Congresswoman—I un­
derstand what you are saying on the short haul, but if you ex­
tended that out to what it dilutes in the local system and then the 
local entity's ability to do business, it would go out of business be­
cause it would be watered down to the point that you really 
couldn't serve your community 
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Mr KASTENMEIER Has the gentlewoman concluded9 

Mrs SCHROEDEH I am not sure I understand all of that, but 
thank you 

Mr KASTENMEIER The gentleman from Virginia 
Mr SLAUGHTER NO questions, Mr Chairman 
Mr KASTENMEIER The gentleman from California 
Mr BERMAN Thank you, Mr Chairman 
Is there anything in the bill that conceptually is inconsistent in 

terms of the way it treats network affiliates and independent sta­
tions9 I have heard a lot of talk about nondiscrimination and that 
area, but I don't quite understand what is being talked about 

Mr PADDEN Not currently, Mr Berman, and I am somewhat at 
the same disadvantage, because I haven't seen any language that 
makes that kind of discrimination But we understand that amend­
ments will be offered that affect that kind of discrimination 

Mr BERMAN What does that mean? What would the amendment 
do? 

Mr PADDEN The network organizations will seek to absent 
themselves from this bill Now that is an objective Don't get me 
wrong, I don't fault them for it If I was a network, my first priori­
ty would be to try and get myself out of this bill, too I would worry 
about local stations and independent stations as a second priority 

Mr BERMAN Let's see if that is something you need to worry 
about any longer 

Mr ROGERS I think, Congressman, that our view is that if there 
is a marketplace mechanism to provide service to rural dish 
owners along the lines of the agreement we have entered into with 
Nethnk, that there wouldn't be any basis for needing to extend the 
compulsory license for purposes of network signals, and therefore 
the bill as drafted is unnecessary 

Mr BERMAN Then you are opposed to this bill because of the 
compulsory license' 

Mr ROGERS That is right We would take the view that a com­
pulsory license is not necessary if a marketplace mechanism exists 
to accomplish the same goal of providing service to rural dish 
owners, which we think our Nethnk agreement does There may be 
certain aspects of effectuating a Nethnk scheme which a market­
place approach can't entirely take care of There may be certain 
elements of the programming clearance process in terms of getting 
all the rights lined up that may require some form of limited com­
pulsory license, limited in terms of time and limited in terms of 
what it covers But an approach which mandates a scheme through 
a compulsory license as opposed to the voluntary one that we have 
taken we wouldn't think is necessary 

Mr BERMAN SO you are saying you are not necessarily opposed 
to the bill but you might want to exempt the networks from the 
fundamental coverage of the compulsory license 

Mr ROGERS In its present form, we would not support the bill 
We would recognize there may be certain limited aspects of a com­
pulsory license that may be necessary here to effectuate our kind 
of scheme 

Mr BERMAN The second question, I guess, is in response to this 
gentleman from Nethnk's comments about Mrs Schroeder's ques­
tion What is the conceptual justification, other than it is an addi-



294 

tional and much, much smaller annoyance to the independent tele­
vision stations, to legislate syndicated exclusivity, if that is what 
you are asking us to do in this bill, when that doesn't apply to the 
much larger cable network? 

Mr PADDEN Well, I am glad you asked that I wanted the oppor­
tunity to make sure the record shows that I was accused this morn­
ing of unfairly favoring cable systems [Laughter ] 

We have been working since 1980 when the cable television syn­
dicated exclusivity rules were repealed by the FCC to get that pro­
tection restored For anyone who is not familiar with it, the FCC 
repealed the recognition and protection of independent stations' 
syndicated programming but retained the protection of network af­
filiate network programming 

Mr BERMAN Network affiliate network 
Mr PADDEN That is right That is right 
We have been trying to get syndicated exclusivity protection 

back ever since There is a proceeding going forward at the FCC 
right now in which the FCC has proposed to reinstate 

Mr BERMAN Let me just make sure I understand that Under 
FCC rules right now, a cable operator cannot bring in the network 
signal on a station where there is a local affiliate 

Mr PADDEN That is right To give you a precise example, the 
Cosby Show will be running first run on the network and off-net­
work m reruns on independent stations at the same time The 
cable operator will be able to duplicate the rerun episodes running 
on the independent station He will not be free to duplicate the 
first run episode running on the network Why anyone thinks that 
makes sense is beyond me 

My point simply is, we are trying to get syndicated exclusivity 
protection back at the FCC We think we are close, and to us this 
bill represents a giant step in the wrong direction 

Mr BERMAN But everything you are saying, all your comments 
about 

Mr PADDEN Apply equally to cable Absolutely, sir 
Mr BERMAN —cable really make no sense unless that also ap­

plies in the cable area 
Mr PADDEN They do apply, and I assure you our filings at the 

FCC are consistent with everything that we have said here today 
Mr BERMAN OK 
Mr KASTENMEIER If I may just comment, I think the problem is, 

what the bill is premised on is establishing some parity between 
dish owners and cable subscribers, but what is affecting independ­
ent television is that the same old problems that they have had 
with cable are replicated here m terms of the earth station owner 
and there is no particular reason for independent television sta­
tions to embrace this bill because of that It is a modest extension, 
modest indeed, of really what they regard as flawed—old battles 
that have been lost with the FCC and through other entities 

Mr SYNAR I'll vouch that Preston has been working against 
cable all these years and he didn't try to curry favor with them 
today [Laughter] 

Mr PADDEN Thank you, Mr Synar 
Mr SYNAR Thank you very much 
Mr KASTENMEIER The gentleman from Ohio, Mr DeWme 
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Mr DEWINE Thank you, Mr Chairman 
Mr McCauley, is the technology available to black out duplica­

tive programming in a local area? For example, if the "supersta-
tion' is running M*A*S*H and you are going into a local area and 
some independent station has bought M*A*S*H there, is it techni­
cally possible for you to take that half-hour period out and just 
black it out'' 

Mr MCCAULEY It is technically possible to take any period of 
time and black it out 

Mr DEWINE For a specific area 
Mr MCCAULEY NO, not for a specific area As a satellite foot­

print covers all of North America, so all of North America would 
be blacked out 

Mr DEWINE SO the only way you can do that is to go in on the 
receiving end somewhat 

Mr MCCAULEY Correct—which is in the home, which is not pos­
sible 

Currently, per the terms of our NBC agreement, when someone 
calls in, we ask them if they can receive their local network affili­
ates off air or via cable, we do that screening process, and we 
follow up with a written communication that they have to attest to 
this end For us to do the same on an independent basis would, we 
feel, be absolutely impossible You would have to sit there and ask, 
"Do you get 'Leave It To Beaver' at 7 o'clock in the morning9" to 
see if there is syndicated exclusivity, and that would certainly not 
be possible ^ 

Mr DEWINE Thank you 
Mr KASTENMEIER Just following up on that, if an earth station 

owner said, "Gee, you know, I've got a dish here, and currently I'm 
picking up network signals off the satellite, Actually, I'm in a 
grade B area, but I don't have a normal antenna, and I can't really 
get them adequately, but you are going to determine that I can t 
pick up NBC, then it forces me to go back and put up an antenna 
and try to get what has been an inadequate signal perhaps, as far 
as I'm concerned, from the local affiliate " What is your response 
to them in that situation? 

Mr MCCAULEY After spending many, many hours discussing 
how to define the "white area" definition, we came to the determi­
nation there is only one person that can truly judge whether they 
are in a "white area" or not, an that is the viewer themselves 
They know whether they can get it off air and whether it is an ac­
ceptable quality picture, which is why we ask, "Can you receive 
your local network affiliate off air or via cable7" and at that point 
they are the judge of that If cable is running by but they haven't 
chosen to hook it up, then they have the option to get their local 
affiliate, and we cannot serve them in that case But we don't turn 
them down if they can't get it 

Mr KASTENMEIER Then your answer to Mr DeWine was that 
you do not presently have the capability technically of discriminat­
ing between or among programs but you do among channels That 
is to say, you can distinguish among certain channels that you 
would authorize, as opposed to programs within a given 

Mr MCCAULEY Correct When we uplink KCNC, to use an exam­
ple, it goes on to a transponder on a satellite, that is then beamed 
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down and covers all of the United States at that point For us to 
block out a half-hour program of that would be to block it out to 
the entire United States, not to just a local market 

Mr KASTENMEIER The gentleman from Virginia, Mr Boucher 
Mr BOUCHER Thank you very much, Mr Chairman 
I noticed in the testimony that was presented by all three net­

works that there is a reference to the assertion that the networks 
are presently serving about 99 percent of the TV households in 
America I wonder where that figure comes from Could I get com­
ments with respect to that from the network representatives here? 

Mr ROGERS From NBC's point of view, it is a very hard number 
to get totally accurate numbers on, but that is a combmation of 
NBC's own m-house research in terms of compilation of station 
reach and cable system reach and I believe, to some extent, Nielsen 
data has contributed to the NBC research efforts in trying to arrive 
at that number It is something along the lines of 1 percent 

Mr BOUCHER I thought perhaps you were relying on the FCC's 
statistics Is that really not where it comes from? 

Mr ROGERS I have seen similar FCC statistics I don't know 
what the FCC has done to develop their own numbers there, but 
our research indicates that it is about a 1 percent figure 

Mr BOUCHER Let me just state to you a concern and I would be 
happy to get your response and perhaps the CBS representative's 
response as well 

It is my understanding that what is often used to arrive at a 
figure similar to this is the FCC's grade B contour map, which is 
essentially just a line, a circle, which is drawn around the televi­
sion station based upon its power with a prediction thereby arrived 
at as to the number of households that are served by that station 

The problem is that that really is the basis of this estimate It 
doesn't take into account physical obstructions to the transmission, 
such as mountain ranges I live in an area that has a lot of moun­
tains and I have about 10,000 constituents who have backyard sat­
ellite dishes I know that in my congressional district, 99 percent of 
our people don't have access to all three networks 

I am just questioning where you get this figure from, and I 
wonder how accurate it is 

Mr ROGERS I think your assessment is a fair one I think if we 
were to come up with a number of how many households are truly 
outside of any service area, that might be a number smaller than 1 
percent When you combine that with those small pockets where 
they may be within a grade B contour, but, as you state, have ob­
structed access to viewing, that is when the number increases 
somewhat to the 1 million household range 

I agree with your analysis that it is not fair for purposes of 
coming up with that figure only to take into account those rural 
homes that are located at a distance beyond the reach of a signal 

Mr BOUCHER Even though they he within the grade B contour 
of three local affiliates that offer network services 

Mr ROGERS That is right 
Mr BOUCHER Let me ask you this My whole point in being a 

cosponsor of this measure is just to make sure that fundamental 
fairness is provided to the owners of backyard dishes and that they 
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will be in a position to get "superstation" signals as well as receive 
all three networks 

There are "white areas," we know that I tend to think it is more 
than 1 percent of all television households There may be some 
debate about that I know in my area, it is clearly more than 1 per­
cent 

What would the networks say if our legislation were amended in 
such a way that the limited compulsory licenses we are providing 
only applied with respect to network signals in those areas that we 
define as "white areas" by whatever definition we arrive at here? 
Wouldn't that satisfy your basic concern and couldn't you see your 
way clear to support that? 

Mr ROGERS I think that is essentially the approach that we 
have developed with NETLINK We have a very flexible definition 
of unserved "white area " It is not one based on grade B contour, it 
is one that is intended to deal with just the types of issues you 
have raised 

I think our response would be that why would a compulsory li­
cense be necessary to effectuate that if, in fact, our agreement is 
intended to provide a voluntary marketplace solution to achieve 
the same end 

Mr BOUCHER The simple answer is that we have no assurance 
that your agreement is going to be permanent in nature, whereas 
we could have somewhat more assurance of a continued receptabi-
hty of network signals were we to enact this legislation 

Mr ROGERS I think what that involves is an assessment on your 
part that we don't have an incentive to achieve universal service 
and I think, in fact, we do To the extent it is a "white area" ap­
proach, there is all the incentive in the world to expand our cover­
age to 100 percent, whether you think it is 97 percent or 99 percent 
now We do have that incentive to achieve universal service We 
would like to be able to do it The complicating factor has always 
been, how do you do that in a way that doesn't undermine local­
ism The voluntary approach that we have come up with, and 
worked out with our affiliates, I think does provide a basis for 
them to cooperate and contribute to it, too, so there is nobody out 
there with a disincentive to see this NETLINK effort achieved 

Mr BOUCHER I hear what you are saying 
Yes, sir 
Mr MALARA I think I just want to add the CBS support for two 

very, very specific positions I mentioned earlier a consistency in at 
least our position, not being empowered, obviously, to speak for the 
other two networks 

It would serve the network no purpose—no good purpose at all— 
to be speaking on one hand in other corridors in this building and 
in other buildings on Capitol Hill to speak about the business of 
universal, free, over-the-air television and allowing these business­
es to operate that way and come to you in another venue and say, 
"We really don't have that consistency and we really don't mean 
what we say " 

To be here and not be clearly, deeply interested in whatever it is, 
1 percent, IY2 percent or 2 percent—it has never been a matter of 
a number for us We have recognized clearly there are people out­
side current service areas, current extension of cable systems, cur-
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rent translator service There are, as Dr Sherman already men­
tioned, thousands of translators around 

We have said, whether it is 400,000, a million, a million and a 
half or two million makes no difference Those people deserve serv­
ice When we appear at a committee hearing in some other build­
ing and say, "We believe m universal television service-free over 
the air, that is what we are dedicated to," you have to take that 
statement as exactly what it says and exactly what we mean 

If it is 2 million people, we will find a way to serve those 2 mil­
lion people That is, in fact, what that translator task force tried to 
do at CBS with our affiliates in early 1986 What we found was 
that, indeed, there was this isolated home, even in the backyard or 
the shadow of the tower, that could not see that service and we 
have to find a way to do that 

Mr ROGERS If I could just make one further point, Congressman, 
in stating our position, I don't want to suggest that there may not 
be a limited element of a compulsory license here when it comes to 
service to "white areas" or unserved areas that might be helpful, 
as I mentioned, in terms of program clearances of nonnetwork pro­
gramming It may be helpful in order to effectuate this scheme to 
have some type of very limited compulsory license so there may be 
somethmg there that, if the marketplace solution can't totally do 
the trick, enables our agreement to be put into effect 

Mr BOUCHER I appreciate very much your comments I see what 
may be the outlines of a possible compromise here that I think 
meets the legitimate concerns of your network affiliates, and yet, 
at the same time, assures the continued receptabihty of your sig­
nals within these "white areas " 

I thank you very much for those responses 
Thank you, Mr Chairman 
Mr KASTENMEIER The Chair might just add that I don't think 

the network representatives or the affiliates this morning are fully 
prepared to discuss their plan, but I think they have one pretty 
much in mind and will submit something to us so we can examine 
it in some detail in terms of whether it meets the policy tests and 
so forth 

I just have one or two quick questions, based partly on what Mr 
Malara and Mr Rogers said, addressed to Mr McCauley, the basis 
being that the networks are interested in the universal reception of 
their programming, rather than a return to them I think NBC has 
said that whatever agreement they have with NETLINK, they are 
really not contemplating making very much money out of the rela­
tionship They are more or less interested in extending the service 
to unserved areas That seems to be a network end 

Therefore, I would ask you, as a representative of NETLINK, 
what—and obviously this is going to cost the person who ultimately 
subscribes to the service—do you contemplate charging them for 
each network signal that you are going to provide them, in general 
parameters'7 

Mr MCCAULEY We have discussed with NBC, the concept of 
keeping the cost low The concept we have talked about is to pro­
vide the network signals, whether it is one, two or three that they 
are eligible to receive based on our screening, for approximately $2 
per month 
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Mr KASTENMEIEK Do you expect any part of your programming 
to consist of that which is covered by compulsory license with re­
spect to cable today' 

Mr MCCAULEY We currently sell these signals to cable systems 
in remote areas that need any of the six signals, whether it is net­
work-affiliate, PBS or independent programming We have sub­
scribers in such places as Nome, Alaska, where they have not been 
able to receive network programming before and remote towns in 
Colorado that have never received it before So, yes, we do provide 
service that way 

Mr KASTENMEIEB IS your contract with the networks exclusive7 

That is to say, would any other distributor have to come to you? 
Mr MCCAULEY Absolutely not It is a nonexclusive agreement 
Mr ROGERS That was a very important issue for us as well, Con­

gressman 
Dr SHERMAN It is also a very important issue for the affiliates 

We want those contracts to be nonexclusive 
Mr KASTENMEIER Thank you This has been very helpful this 

morning There probably are a number of other questions we might 
ask you, but you have been very forthcoming and we appreciate 
the contributions that you, individually and collectively, have 
made It is a very large panel indeed I know I am going to want to 
talk to, among others, Mr Padden, m the future as well because I 
know that the networks and affiliates have perhaps worked some­
thing out I don't know that it mcludes independent television We 
want to talk separately to you 

In any event, we thank you gentlemen for your testimony 
Our last panel—and I am sorry to reach them so late, but this is 

the way things often go This panel consists of witnesses who repre­
sent large groups of earth station owners, especially those living in 
rural areas of this country 

Our first witness will be a long-time friend, Bob Bergland, who is 
Executive Vice President of the National Rural Electrical Coopera­
tive Association Bob served here m the House of Representatives 
with great distinction between 1970 and 1976 He was also Secre­
tary of Agriculture during the Carter Administration 

The second witness on the panel will be Rick Brown, who repre­
sents many thousands of dish owners who belong to the Home Sat­
ellite Television Association 

The third witness is Mr Bob Phillips, Chief Executive Officer of 
the National Rural Telecommunications Cooperative Association 

Gentlemen, I am gomg to call on Mr Bergland first because I 
know he has a commitment and if there are any questions to ask of 
Mr Bergland, we will put them to Mr Bergland after he concludes 
and then he would be free to leave if he so chooses to meet his com­
mitment 

I am delighted to greet you, Bob You may proceed as you wish 
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TESTIMONY OF BOB BERGLAND, EXECUTIVE VICE PRESIDENT, 
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION, 
BOB PHILLIPS, CHIEF EXECUTIVE OFFICER, NATIONAL RURAL 
TELECOMMUNICATIONS COOPERATIVE ASSOCIATION, AND 
RICHARD L (RICK) BROWN, HOME SATELLITE TELEVISION AS­
SOCIATION 
Mr BERGLAND Thank you very much, Mr Chairman, and mem­

bers of the subcommittee In the interest of time, we would like to 
submit a statement for the record and shorten it to discuss a couple 
of important points 

Mr KASTENMEIER Without objection, your statement and, 
indeed, all of the other statements that are prepared and submitted 
to the committee will be accepted and made a part of the record 

Mr BERGLAND Thank you, Mr Chairman 
We are here today to support the principles embodied in the bill, 

H R 2848 We are an association of 930 distribution cooperatives 
located in 46 States serving about 11 million rural families 

Of that 11 million, about 7 million or so are beyond the reach of 
cable These are families who will never have access to cable be­
cause of the lack of density We average only five families per mile 
of line Cable systems, on the other hand, require 20 to 25 or more 
families to make cable service affordable So there is a large popu­
lation in rural places that will never enjoy the benefits brought by 
cable Unfortunately, their access to direct broadcasting is, in 
many instances, very poor, and in some cases, nonexistent 

To meet the needs of our rural constituency we organized a coop­
erative We in the electric program joined with the rural telephone 
network and a finance subsidiary to form the National Rural Tele­
communications Cooperative about two years ago It is now under 
way We have more than 500 of our affiliated members who have 
joined this association They are now getting trained, getting 
equipped and are in the business of offering packaged signals to 
their viewers 

NRTC's program, Rural TV, is becoming well known and while 
we are new in the business, we are now enlisting about 100 fami­
lies a day 

In addition to discussing the entertainment, news and informa­
tion brought by the television industry, Mr Chairman and mem­
bers of the subcommittee, I want to bring your attention to a very 
distressing development in rural places We are losing population 
fast in 20 States—Texas to the Canadian line and Mississippi River 
to the Rocky Mountains In fact, about half the rural counties are 
losing population and have been in the midst of a population de­
cline now for six or seven years 

NRECA has have organized a campaign to deal with economic 
development in rural places We simply need more jobs in rural 
places to diversify those economies In this high-technology age, we 
realize that essential to any kind of permanent community and 
economic development is the need for access to information 
through the miracles of electronics 

So it is essential to any development effort that we have access 
to the kinds of technologies which the television industry can 
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bring, not only for news and information, but for training and for 
other market information 

We are encountering some real problems and today, Mr Chair­
man, we have the Chief Executive Officer of our combined associa­
tion, Mr Bob Phillips, who is an attorney out of Kansas I would 
like to yield to him to deal with some of the more technical mat­
ters embodied in the bill and a couple of recommended changes 

Mr Phillips 
[The statement of Mr Bergland follows ] 
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Good morning, Mr Chairman and m « * w « of the Subcommittee My name is 
Bob Bergland I am the Executive Vice President of the National Rural 
Electric Cooperative Association (NRECA) NRECA is the national 
organization representing more than 1,000 not-for-profit, consumer-owned 
systems providing central station electric service to more than 25 million 
Americans We serve the sparsely-settled areas in 2600 of the Nation's 
3100 counties in 46 states We cover 75% of America's land mass, but only 
12% of the population 

I appear before you today to speak in support of H R. 2848, the Satellite 
Home Viewer Copyright Act The membership of NRECA feels passage of this 
legislation is essential to eliminate the uncertainty presently 
surrounding the delivery of scramhlnri broadcast signal to the TVRO market 

The delivery of quality television signal to the Americans living in rural 
parts of the United States is of great importannp to NRECA To this end, 
NRECA joined with two related organizations, the National Rural Utilities 
Cooperative Finance Corporation (CFC) and the National Telephone 
Cooperative Association (NTCA), to form the National Rural 
TelPnrmmmi rati ira Cooperative (NRTC) Chief among NRTC's missions was to 
negotiate the right to distribute a package of television signals to be 
received by rural residents owning satellite television dishes To date, 
NRTC has nearly 500 mpmhpr utility systems in 45 states 
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In June, 1987, NRTC announced a package of signal, "Rural TV, which 
contains 18 channels of news, movie, superstitions and sports 
programing. Rural TV, which was formally launched on October 1, 1987, 
currently serves mare than 6,000 hones NRTC members report that they are 
adding 100 new homes a dayl Rural TV and the NRTC are up and running. He 
at NRBCA are proud of their accomplishments and are looking forward to 
their many successes 

Mr Chairman, why do we feel that we rural utility systems . need to 
be Involved in the business of satellite television signal delivery? This 
is a fair question He feel that our activities in this area are similar 
in nature to the reasons we became involved in the delivery of 
electricity In the mid-1930's, rural electric cooperatives were 
established so that rural Americans could join together and create for 
themselves, on a cooperative, not-for-profit basis, a delivery system to 
bring the benefits of new technology to the unserved areas These rural 
utilities brought electricity to farmers and rural dwellers unable to 
obtain basic services at any price, simply because of their remote 
location. The cooperative, self-help spirit and the service orientation 
of these rural cooperative utilities hove serviced rural America well for 
over fifty years 

Projections show that more than 20 million U S homes will never receive 
the benefits of cable television service hraiise population density will 
not economically justify the extension of cable service He know that 
approximately seventy-five percent (75%) of our 11 million 
cooperative-served homes currently have no access to cable service and 
never will have It is these unserved rural Americans who live without 
the benefit of m.ripm television programming that NRTC seeks to serve 

Today, there is a new technology which promises rural America more of the 
benefits of modern living Satellite-based telerrmnmicatlms is a 
technology custom-made for rural America It Is a technology that has 
created a delivery system where miles and density simply don't matter 
Now, the rural dweller can have access to Information, education and even 
entertainment from his own back yard dish But, the home satellite dish 
is more than an enhancement to the quality of life in rural America This 
is the information age where use of the high technology and access to 
Information will separate the winners and losers In the 21st century 
This technology is essential because it will be a key link in providing 
edirational opportunities, stimulating development and wnmrmlr growth and 
fostering new jobs and opportunities 

Our goal today is to deliver satellite programming to these unserved 
consumers with local service orientation at an affordable monthly cost 
which is truly nomparahle to cable subscription service 
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During the 1980's the rural economy has taken a dramatic turn downward 
The Economic Research Service (US Departmart. of Agriculture) recently 
/if»ipiot-«ri a study which provides a great deal of information on rural 
population trends, job growth, unemployment and persons living in 
poverty The lepint concludes that, in most major respects, the trends 
and outlook for rural «~»»« *r* not favorable 

Almost half of all rural counties are losing population, 

The number of rural jobs increased by only 4% since 1979, compared to 
an urban job growth rate of 13%, 

In every year since 1980, rural areas have had higher uriemployment 
rates than urban areas. 

The rural poverty rate stood at 18 3% in 1985, compared to an urban 
rate of 12 7%, and 

In addition, many non-metropolitan areas are experiencing a heavy loss 
of people with four or more years of college education, as well as a 
loss of high school graduates 

I thank the Committee for its indulgence, Mr Chairman, in reviewing these 
statistics on the poor performance of our rural economy It is indeed 
disheartening Rural electric cooperatives see the human dimensions of 
these statistics every day I believe our rural systems can be a force in 
helping to change the present unfavorable outlook for rural communities 

Satellite based tel.poraimmirati"ns provides one of the answers. By 
extending the technology into rural immunities which, because of their 
low density can never qualify for cable television, we can help close the 
gap between our nation's urban and rural pommies unless rural areas 
have the same access to information and modem tel prrrrn mi nations as urban 
areas, they will increasingly be left behind as our country completes its 
transition to an information and service-based economy 

The NBTC is striving to bring the benefits of this new technology to rural 
America. Through the rural electric and telephone infrastructure, 
affordable satellite telecommunications services can be delivered 

It my pleas)ire to introduce to you, Mr Chairman, and iwinl.i'rs of the 
Subcommittee, Bob BnlUps. Mr Riillips is the Chief Executive Officer 
of NRTC. He will present, in detail, our position on H R 2848 

I thank the Subcommittee for the opportunity to appear before you today 
and for your welcome of Bob Ehillips 
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Mr KASTENMEIER Mr Phillips, we would be delighted to hear 
from you 

Mr PHILLIPS Thank you very much, Mr Chairman My name is 
Bob Phillips and I am the Chief Executive Officer of the National 
Rural Telecommunications Cooperative, NRTC 

Mr Bergland has given you some of the background about our 
efforts to bring quality and affordable satellite television informa­
tion, news and programming to rural America 

We have found that the delivery of satellite programming is a 
service business and it does depend upon quality programming, 
quality equipment and local advice This kind of customer service 
has been a trademark of the rural utility program for over 50 
years To date, we have been successful in developing what we 
might call a beginning package 

The Rural Television package is not yet a complete consumer of­
fering, and in our efforts to round out that package, we have at­
tempted to negotiate with programmers in which rural television 
customers are interested Several of those programmers, however, 
have refused to do business with the NRTC This includes cable 
programmers, as well as those who up-hnk distant signals for 
broadcast stations via satellite 

Frankly, Mr Chairman, we are amazed by those who have ap­
peared before you and others to state that they want to help 
expand and develop the backyard dish industry, but then refuse to 
sell programming through NRTC and others that would like to dis­
tribute to the rural consumer 

I do want to stress that we wholeheartedly support HR 2848 
While we offer some observations about particular provisions of the 
bill and we urge this subcommittee to adopt one amendment that 
we believe is essential if H R 2848 is going to accomplish its in­
tended purpose 

This amendment would require satellite carriers to distribute 
these distance signals to all in a fair and equitable manner There 
has been some disagreement about the royalty fee payment, but we 
believe that a clear and simple 12-cent fee is very straightforward 
and we support it 

A few cents difference, though, between the copyright fee paid by 
cable systems and what the home dish owner will pay under this 
bill is really insignificant when you consider the premiums that 
are now being charged by the satellite carriers to distribute these 
signals to the home satellite dish customer Some of these so-called 
passive common carriers have not been so passive when it comes to 
serving the customer They have charged prices that run from 500-
to over 1,000 percent higher than what they would charge a cable 
company to distribute the same signal at the same level of service 
for a cable subscriber 

We respectfully suggest to this subcommittee that that is unfair 
It is unfair for a passive common carrier to reap a windfall profit 
from the home dish owner by charging these exorbitant rates for 
carriage of signal and then refuse to allow distributors to enter the 
market Besides the pnce-gougmg, I might also add that the terms 
and conditions that they have levied on distributors that they 
choose to do business with and the dish owners to whom they sell 
have been very unfair 
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Mr Chairman, as you suggested last year when you introduced 
H R 2848, the bill should balance the rights of copyright owners by 
ensuring payment for use of their property right with the rights of 
satellite dish owners by assuring availability at reasonable rates 
for these retransmitted signals In order to ensure the effect of 
your bill will be achieved, we want to urge you to place clear, non­
discriminatory language related to access, pricing, terms and condi­
tions pertaining to these carriers who distribute distant broadcast 
signals 

In addition to this evidence that we are presenting today, based 
on our experience in the market, there is another significant factor 
that I would like the committee to examine carefully Nearly all of 
the carriers who up-link "superstations" or network distant signals 
are reliant on cable subscribers and cable companies as their larg­
est customer base We have seen direct evidence of this cable domi­
nance over carriers during the course of our negotiations to serve 
the home backyard dish market 

We submit that there is no real competition or reasonable prices 
for dish customers if these cable interests own or dominate most of 
the programming sources, including these common carriers, while 
being allowed to refuse to deal with independent, noncable affili­
ated distributors or, at best, deal only on their own terms, which 
we find very onerous 

We agree with the Motion Picture Association of America that 
the home dish industry needs both a compulsory copyright license 
and some protection from the cable industry in order to reach the. 
critical mass of audience that would permit the backyard dish in­
dustry to develop its own original sources of programming We 
would respectfully urge you to level the playing field and afford 
equal access to passive common carrier services with nondiscrim­
inatory pricing and fair terms 

On a related subject, I would also note that we heard previous 
testimony by the major TV networks that Congress should not 
allow dish owners to receive their programming H R 2848 will not 
stop them from scrambling their network feeds, but it will allow a 
rural dish owner access to a distant broadcast network signal The 
networks and their affiliates have not reached the unserved rural 
homes having poor broadcast reception There is no valid reason 
why these rural satellite dish customers should be denied the view­
ing of a broadcast network signal that a cable subscriber can re­
ceive, if they are willing to pay the cost of the copyright fee that a 
cable-compulsory license provides and the cost of the signal trans­
mission 

I also wanted to note that NETLINK has come forward with the 
networks indicating that they have an outline of a deal purporting 
to "save the day " I called NETLINK this past Saturday from my 
Northern Virginia home, which does have access to network sig­
nals (although a couple of them are very poor, because I am in a 
"slope," so to speak) NETLINK offered openly to sell me all six of 
their stations, including the three networks, for $84 if I would give 
them a credit card number on the phone There was no inquiry 
about where I lived or whether or not I received the signals off-air 

Now, I might point out, in all fairness, that I discussed this with 
Mr McCauley yesterday to let him know what I found out in call-



307 

ing his number The real point here is that anyone can call in and 
there is really no way to check whether the caller can receive off-
air network signals So NETLINK's method of screening is not ef­
fective 

I think Congressman Synar hit the point right on the head when 
he said that a customer that receives off-air local signals wouldn't 
pay to receive them by satellite The pomt is, I could receive them, 
although poorly, but to receive them by satellite, I would have had 
to pay NETLINK $84, or I could have bought three of the signals 
that SBN up-hnks for about $50 In neither case would I have 
made the purchase because I can receive them over the air 

I also wanted to point out that NETLINK has indicated that 
they serve the cable market Some of our cooperatives have written 
in and sent us copies of articles where NETLINK, providing service 
through TCI, has taken independent stations and local PBS sta­
tions off the cable systems and substituted NETLINK's six chan­
nels The city councils and the local leaders are not very happy 
about this 

I think that the independent television representatives should 
concern themselves perhaps with what is happenmg in today's 
technology, rather than way off in the future, when we talk about 
K-Band distribution 

I would say that we strongly disagree with the MPAA's sugges­
tion that the statutory license created for C-Band should be re­
stricted in this bill We think that the bill should provide for all 
satellite distribution, whether it be C- or K-Band 

The final point I would like to make is that we smcerely applaud 
your efforts in introducing this bill It does balance the rights of 
copyright owners and the needs of rural Americans for access to 
information We do urge you to pass it, but we would like to see an 
amendment that would prevent carrier price-gouging in the home 
satellite dish market Then let's everyone get on with the job of 
serving the home satellite dish customer in rural America 

Thank you, Mr Chairman 
[The statement of Mr Phillips follows ] 



308 

Statement 
of 

BOB PHILLIPS 
Chief Executive Officer 

NATIONAL RURAL TELECOMMUNICATIONS COOPERATIVE 
before the 
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regarding 
H.R. 2848 

THE SATELLITE HOME VIEWER COPYRIGHT ACT OF 1987 

Good morning, Mr. Chairman. My name is Bob Phillips. I am the 
Chief Executive Officer of the National Rural Telecommunications 
Cooperative (NRTC). Bob Bergland, the Executive Vice President 
of the National Rural Electric Cooperative Association (NRECA), 
has given you background information about the formation of NRTC 
and its efforts to bring rural Americans a quality affordable 
package of satellite-delivered information, education and 
entertainment programming. 

We have found that the delivery of satellite television 
programming is a service business. It depends on quality 
equipment, local contact and advice, and the kind of customer 
service that rural utilities have provided for over 50 years. 
NRTC envisions that its member utilities will serve as a "one-
stop shop" for rural consumers who wish to obtain authorization 
for scrambled satellite video programming, equipment and service. 
Today, some members are teaming up with local satellite equipment 
dealers rather than installing equipment directly. Others are 
making descramblers available on a lease/purchase plan at 
attractive monthly fees. Still others are offering entire 
satellite dish systems on the same basis. 

Through NRTC, local utility members authorize the descrambling of 
programs for their customers with a computer linked directly to 
General Instrument's Direct Broadcast Authorization Center. 
NRTC's members also have the ability to provide financing for 
consumer equipment through the National Rural Utilities 
Cooperative Finance Corporation (CFC), a private, cooperative 
lending institution. 

Together, NRTC and its member utilities have combined the buying 
power of a national cooperative with an established local service 
network for distribution of satellite television programming. 

1 
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NRTC has been successful in developing what might appropriately 
be called a beginning package of programming services for home 
satellite dish customers. The "Rural Television" package is not 
yet a complete consumer offering. In our efforts to round-out 
the package we have attempted to negotiate with programmers rural 
residents are interested in. Several programmers have flatly 
refused to do business with NRTC. Others have agreed verbally 
and in writing to do business with us, but then reversed their 
decision or refused to negotiate This list includes cable 
programmers and carriers who uplink distant broadcast station 
signals via satellite. Frankly, we are amazed by those who have 
appeared before you and by the others who say that they want to 
expand the developing backyard dish market, but refuse to do 
business with distributors like NRTC. 

The programming presently offered by NRTC includes the following 
basic package of scrambled services- Cable News Network, Headline 
News, ESPN, CBN, WGN-Chicago, WWOR-New York, WPIX-New York, KTVT-
Dallas. The "Rural Television" package also includes a tier of 
programming consisting of the three network affiliate channels 
offered through the Satellite Broadcast Networks (SBN), known as 
Primetime 24, WABC-New York, WBBH-Chicago, WXIA-Atlanta. NRTC is 
also offering a twenty-four hour premium movie service, SelecTV, 
through an arrangement with Starion Entertainment. 

The distant broadcast signals are a popular feature of the "Rural 
Television" package. And we applaud United Video and the 
Satellite Broadcast Networks for offering their service to NRTC 
and for dealing fairly in the marketplace. 

While NRTC is pleased to have our quality package of programming 
available for distribution, we are disappointed with the 
reluctance and refusals to deal on the part of other programmers. 

NRTC entered the market to provide programming to rural utility 
members who would serve their consumers on the same wholesale 
basis as a cable company. We have set up our own "back office" 
and order processing service, direct authorization capability, a 
billing and collection system, and promotional programs. All of 
these capabilities exist at the local customer level and are 
administered by a known and trusted rural utility system. 

On this basis we would expect comparable rates for the same 
product. We see no reason to discriminate against the home 
satellite dish owners because they receive signals via satellite 
rather than over a cable line. In fact, each home satellite dish 
owner makes a significant investment to receive service. First, 
the customer must purchase or lease the dish system, plus a stand 
alone descrambler or integrated receiver descrambler. And now 
with scrambling, they must also pay for programming. Compare 
this involvement and investment to a cable customer's monthly 
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service bill which includes both the delivery system and the 
programming. 

Because of this difference, it's logical to assume programming 
costs to dish owners should be considerably less than retail 
cable subscription service. 

Despite the reasonableness of this logic, we in fact have been 
unable to negotiate rates comparable to cable wholesale prices 
for rural dish owners. Some of the contracts we have signed 
exceed the cable wholesale price by 500 to 700 percent, or more. 
We see no justification for this tremendous price differential. 

In order to obtain some contracts, we have also been required to 
accept restrictions in the marketplace we serve and the 
administrative services we provide. We are very concerned about 
the effect of these restrictions on our service to rural America, 
and we continue our efforts to resolve these difficulties with 
programmers who will do business with us. 

Saying all this Hr. Chairman, I want to stress that NRTC supports 
H.R. 2848. It's legislation important to the stability of the 
satellite dish industry, an industry that holds so much promise 
for rural residents. 

In consideration of the legislation, we would like to offer our 
observations about particular provisions of the bill. And, we 
urge the Subcommittee to adopt an amendment which we believe 
essential if this bill is to accomplish its intended purpose. 
That amendment would require satellite carriers to distribute 
distant signals to all in a fair and equitable manner. 

There has been disagreement among a number of interested parties 
concerning the royalty fee established in this bill. Some 
suggest that it is not comparable to the cable compulsory 
copyright fees and may be substantially in excess of the average 
charge per cable subscriber for the same signal. While we 
recognize that today and possibly in the future there may be some 
difference in the actual royalty fee paid for cable viewing 
versus satellite dish viewing of distant signals, the clear and 
simple 12 cent fee which is established in this bill is a 
straightforward resolution of the issue. 

The cable industry and the Motion Picture Association of America 
(MPAA) can continue to battle in the courts over the cable 
compulsory fee calculation. However, NRTC supports the copyright 
fee as set forth by H.R. 2848. 

NRTC was not involved in the developmental stages of this 
legislation when representatives of the copyright owners, common 
carriers, and the home satellite industry agreed to the royalty 
fee payment provision. We are pleased that what seems to be a 
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fair compromise could be reached with the support of the motion 
picture industry. 

The HPAA says it wants to see a healthy and competitive home 
earth station market develop with the assistance of federal 
policies that preserve competition and promote new entry. 

Unfortunately, however, there is a critical fact that has not 
been presented to this Subcommittee. While the copyright holders 
have been willing to help a new home satellite dish industry grow 
and allow important and popular television programming to be 
delivered to all reaches of our country, some of the satellite 
carriers that simply act as a distribution pipeline have seized 
an opportunity to gouge the home satellite dish customer. 

A few cents difference between the copyright fees paid by cable 
systems, versus what the home satellite dish owner pays for 
receiving the signals direct, is insignificant when compared with 
the premiums now charged by these satellite carriers to 
distribute signals to the home satellite dish customer. This is 
the real issue. 

Some of the so called "passive common carriers" have not been 
passive when it comes to serving the home dish customer. The 
carriers serving both the cable industry and home dish owners who 
have testified before this panel gave no indication of any 
increased cost to serve the home satellite dish customer. And, 
for good reason. There is no increased cost. Extending service 
to the home dish owner provides incremental revenue. Yet the 
prices for the home satellite dish customers run from 500 to over 
1000 percent higher. 

As I stated earlier, NRTC has come forward to purchase the 
signals from these "passive common carriers" and perform all of 
the functions of a cable system paying for carriage of the 
signal. Still the rates we have been quoted (and in some cases 
accepted because there was no other choice) have been 
unreasonably high. 

In addition, some of the "passive common carriers" who are asking 
this committee's assistance to expand their business, free of 
litigation risk from copyright infringement, have refused to do 
business with NRTC and other legitimate distributors to the home 
satellite dish market. 

Testimony of Timothy A. Boggs, Vice President, Public 
Affairs, Warner Communications Inc. regarding B.R. 2848 on behalf 
of Warner Bros. Inc. and the Motion Picture Association of 
America, Inc., November 19, 1987. 
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We respectfully suggest to the Subcommittee that it is unfair for 
a "passive common carrier" to reap a windfall from the home 
satellite dish customer by charging exorbitant rates for the 
carriage of a distant signal. Much worse, some satellite carriers 
are refusing to allow distributors like NRTC to enter the market. 

Since the copyright owners of the broadcast station programming 
have agreed to a legislatively-negotiated copyright royalty 
payment, one would think that at least the satellite carriers 
could distribute the signals on fair terms and conditions. 

That is not our experience Besides the price gouging, some 
carriers refuse to sell monthly service, offering only annual 
prepaid subscriptions In some cases, satellite equipment 
dealers and distributors are required to pay thousands of dollars 
in advance for bulk subscriptions. While this provides 
convenient up front cash flow and security for the carrier, it 
places a hardship on the dealer or distributor and, in turn, 
places the home dish owner at an economic disadvantage. They 
too, must pay annually. 

Requiring them to pay a year in advance will move the 
affordability of this new source of information beyond the reach 
of nany. 

We also note that the same common carriers, who have implemented 
these advance annual payment requirements, serve the cable market 
on a monthly basis. And, the cable company serves its consumers 
on monthly subscription fees. 

Mr. Chairman, as you suggested to the Congress last year, B.R. 
2848 should balance "the rights of copyright owners by ensuring 
payment for use of their property rights, with the rights of 
satellite dish owners by assuring availability at reasonable 
rates of retransmitted television signals." 

In order to assure that this will be the effect of the 
legislation, we urge this Subcommittee to place clear non­
discriminatory provisions on access, pricing, terms and 
conditions pertaining the satellite carriers who distribute 
distant broadcast signals. 

It appears that the drafters of the bill intended that satellite 
carriers would not be allowed to discriminate against a 
distributor in a manner which violates the Communications Act or 
rules issued by the Federal Communications Commission (FCC). 
(Section 119 (a) (4)) This language needs to be strengthened to 
clearly provide that the type of price discrimination and 

4 Congressional Record, Proceedings of the 100th Congress 
First Session, Volume 133, No. 109, June 30, 1987. 
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refusals to provide service to legitimate, qualified distributors 
is prohibited. 

This language should make it clear that any satellite carrier 
making a secondary transmission of a broadcast station signal 
shall not discriminate in charges, other than for volume 
discounts, between cable systems and home satellite di6h 
distributors. 
In this respect, we agree with the previous testimony of the 
satellite carriers stating that, "The private dish industry and 
those who serve it, such as these carriers, deserve the right to 
equal service without the threat of unnecessary and unfounded 
litigation."3 The non-discriminatory language we have suggested 
should be very clear and leave nothing to the interpretation of 
courts or FCC proceedings which would be costly, lengthy and 
harmful to the development of the home satellite dish market. 

In addition to the evidence we have presented, based upon our 
experience in the market today, there is another significant 
factor which the Subcommittee should examine carefully in 
consideration of this legislation. 

Nearly all of the carriers, which uplink superstations or network 
distant signals, are reliant upon cable companies as their 
largest consumers. We have seen direct evidence of this cable 
dominance of carriers in our negotiations. 

Netlink USA uplinks a package of broadcast network programming 
from the Denver area, a PBS station and a super-channel In 
early 1987 we began discussions with Netlink about the purchase 
of their programming services In March, Netlink sent a 
representative to meet with us and then followed with a letter 
and proposed contract We began contact negotiations with them. 
A short time later, when it was announced that Western Tele-
Communications, Inc. (WTCI) had purchased 40 percent of Netlink, 
we were advised that they were not going to serve the TVRO market 
due to the uncertainty of the copyright issues. They persisted 
in advising us that they were not going to serve the TVRO market, 
despite public advertisements to the contrary Subsequently we 
made a written request to offer their network programming to our 
consumers, but received no response. 

We learned in June that Telecommunications, Inc. (TCI) reached an 
agreement to purchase another 40 percent of Netlink (in addition 
to the 40 percent share owned by WTCI). At the same time. 

3 Testimony of Roy L. Bliss, Executive Vice President and 
Chief Operating Officer of United Video Inc. on behalf of United 
Video Inc., Southern Satellite Systems Inc and Eastern Microwave 
Inc. regarding H.R. 2848, November 19, 1987. 
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Netlink announced that it had reached an agreement with National 
Broadcasting Co., Inc. (NBC) to serve dish owners in the "white 
areas." 

In November of this past year it was announced that TCI had also 
offered to acquire Tempo Enterprises Inc., the satellite carrier 
which uplinks Superstation WTBS. The Wall Street Journal 
indicated that the principal holders of Tempo agreed to vote 
their majority stake in favor of the sell out.4 

We submit that there will be no real competition or reasonable 
prices for dish customers, if cable interests own or dominate all 
of the programming sources including the common carriers, while 
being allowed to refuse to deal with independent, non-cable 
distributors or, at best, deal only on their own onerous terms. 

The home satellite dish industry needs both a compulsory 
copyright license and some protection from the cable industry "to 
reach the critical mass of audience that would permit it to 
develop its own sources of original programming."5 

One way to ensure that the rural home satellite dish industry is 
treated fairly and encouraged to grow through competition, 
despite cable dominance and vertical integration, is to apply 
non-discrlminatory marketing provisions to the common carriers 
who seek Congressional assistance in paving their way into this 
new market. We respectfully urge you to "level the playing 
field" by affording equal access to "passive common carrier" 
services and non-discriminatory pricing on fair terms. 

On a related topic, Mr. Chairman, I would also respectfully note 
that we have heard previous testimony by the major TV networks in 
other proceedings indicating that Congress should not allow dish 
owners to receive their programming, because it interferes with 
their local affiliates off-air marketing area. They also state 
that less than lft of television households are located in "white 
areas" where there is no off-air reception. 

H.R. 2848 will not stop the scrambling of "network feeds," which 
networks claim to be private transmissions with affiliates, never 
intended for public viewing. But it will allow rural dish owners 
who cannot access the network programming off-air or by cable to 
view retransmitted over-the-air broadcast signals of network 
affiliate stations. 

The networks and their affiliates have not reached these unserved 

* See "Tele-Communications Inc." Hall Street Journal. P. 28, 
November 9, 1987. 

5 Ibid, Boggs testimony, p. 8 
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rural homes because of poor broadcast reception There is no 
valid reason why these rural satellite dish consumers should be 
denied viewing of the network programming if they are willing to 
pay the cost of the copyright fees and the satellite transmission 
of the signal. 

The networks have agreed that the satellite signal reception 
should be monitored and restricted only to homes in "white 
areas," however there is little motivation for a dish owner to 
purchase network programming from a distant station if it is 
available free off-air from a local affiliate. This fact is 
borne out by our service statistics. Last month NRTC members 
sold 5,552 basic packages without the network services compared 
to 442 packages including them. 

There is also concern about the number of satellite rebroadcast 
signals In an effort to limit the numbers of "superstations" 
that qualify for the license, the bill restricts new distant 
signal transmissions unless they are, "secondarily transmitted by 
cable systems serving, in the aggregate, not less than 10 percent 
of all cable television subscribers, .." (Section 119 (d) (9) 
<B>) . 

This provision relegates the home dish viewers choice of 
programming to what cable subscribers choose to view Sometimes 
it may not even be the cable viewers choice of programming but 
rather the cable companies selection Nevertheless, we believe 
the intent is responsiveness to the home dish consumer's needs 
and the overall desire to help the satellite dish industry grow 
to become a new market for creative programming. We believe the 
bill should recognize the satellite dish consumers' programming 
interests and not necessarily those of cable companies or their 
subscribers. 

It should also be pointed out that large cable multiple system 
operators like TCI and American Television and Communications 
Corp. (ATC) would again be in the driver's seat With large 
cable subscriber bases these giants can easily manipulate the 
qualification standards. 

Since satellite delivery is an expensive proposition and the 
ultimate goal of the copyright owners is to see the home 
satellite dish market become an entirely new market for creative 
programming, we see no reason to restrict the uplinking of new 
superstations to home dish owners under the compulsory copyright 
scheme. 

We also want to note that the 7-year Sunset provision may not be 
sufficient, particularly if common carriers refuse to deal with 
non-cable distributors and others who can help build the dish 
market. NRTC would suggest a longer time for the market to 
develop before a sunset provision becomes operative, and before 
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Congress would be required to review the statutory license. 

Finally, we strongly disagree with the MPAA's suggestion that the 
statutory license created for home satellite dish owners be 
restricted to only the "C-band" frequency range of reception. 
(It is highly likely that the home dish market will burgeon with 
the use of smaller dishes, made possible by higher powered 
satellites ) 

On the one hand, HPAA says it wants the home dish market to grow 
and is willing to extend the use of the compulsory license for 
this purpose. However, HPAA is not willing to extend the use of 
the statutory copyright license to future generations of 
satellite hardware, hardware of more versatility and 
affordability and the power to greatly expand the market 

Hr. Chairman and members of the Subcommittee, we applaud your 
efforts in introducing H.R. 2848 It balances the rights of 
copyright owners with the needs of rural Americans for access to 
information. 

We urge you to pass this bill out with an amendment to prevent 
carrier price gouging and cable domination of the home satellite 
dish market. Then, let everyone get on with the 30b of building 
the home satellite dish market and serving rural America. 

Thank you for the opportunity to appear before you in support of 
HR 2848. 
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Mr KASTENMEIER Thank you, Mr Phillips, for that comment 
I guess I don't have any particular questions I don't know if you 

do, Rick, of Bob Bergland, who may or may not want to stay until 
the end of the questioning period, but if not, we will 

Mr BOUCHER I don't have any questions of him, Mr Chairman 
Mr KASTENMEIER All right 
Let's go on to Mr Brown, our concluding witness this morning 
Rick 
Mr BROWN Thank you Mr Chairman, and members of the sub­

committee, thank you for the opportunity to present the views of 
the Home Satellite Television Association, HSTA 

We acknowledge the valuable imput which the K-Sat satellite 
radio station and its many listeners have made toward the prepara­
tion of this testimony Additionally, Amway Corporation, an mde-
pendent-of-cable program distributor, also stands in support of 
these comments 

HTSA, as you know, is the trade association comprised of home 
satellite antenna owners and retailers We wish to congratulate the 
committee on its diligent efforts to reconcile differences and to pro­
mote the expeditious passage of needed legislation 

Availability of satellite-delivered broadcast stations, including 
networks, is critical to the growth of this important industry, and 
more importantly, to consumers who should have the right of rea­
sonable access to all such programming 

We think the Congress ought to be concerned, as Bob Phillips 
just said, about the growing control that multiple system operators 
are exerting over the lifeline of television programming For exam­
ple, it was recently announced that TCI, the nation's largest cable 
company, was purchasing Tempo Enterprises, which controls deliv­
ery of WTBS, Atlanta TCI also controls NETLINK 

The distinction between cable carriers and cable systems has 
eroded As a result, the availability and pricing decisions for home 
dish owners will be under the direct control of the cable industry 
Cable has a natural inclination to keep prices to dish customers 
high so that operators, cable operators, will not lose customers who 
might otherwise switch to dish viewing They fear competition 

For example, the cost of programming to dish owners who have 
already paid for their equipment and do not need to rent the cable 
plant is many times higher than the price of that same program­
ming delivered to cable systems WTBS is available for $20 per 
year to dish owners, a la carte We estimate the charge to cable is 
less than 10 cents per month per subscriber Add to that the esti­
mated copyright charge of 12 cents and you get $2 64 per year per 
cable subscriber versus $20 to the dish owner The markup to dish 
owners is 800- to 1,000 percent 

A large system, for example, a large cable system probably pays 
between two and three cents for WTBS versus the wholesale price 
quoted to Amway of 92 cents per month, a markup anywhere from 
10 to 40 times at the wholesaler 

Thus, we have the following suggestions with respect to your leg­
islation First, a common carrier should be affirmatively required 
to provide dish owners and distributors, such as NRTC, Amway 
and others, the signal of any "superstation" it carries According to 
the testimony of NRTC and the Amway Corporation, which has 
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submitted written testimony, the evidence of failure to deal or deal 
fairly by the carriers is mounting 

For example, Amway has repeatedly requested the signal of 
WOR from Eastern Microwave since 1986 and still does not have a 
contract In fact, last month, it was informed that Eastern had no 
plans to expand its distribution beyond Tempo and United 

Similarly, Amway has been negotiating with United Video, SSS 
and Tempo with no tangible results since 1986 

It is clear that the carriers intend to be in the distribution busi­
ness themselves Their role as passive carriers has disappeared 
They are becoming programmers just like HBO, just like Cable 
News Network and just like ESPN As such, they are and will con­
tinue to discriminate against noncable distributors, such as 
Amway, NRTC and others This harms consumers by denying them 
competitive choice Thus, it is essential that there be an affirma­
tive duty to deal 

Nothing in the legislation specifically requires Eastern, for exam­
ple, to provide its scrambled signal to any dish owner or distribu­
tor The reference in the legislation to the Communications Act is 
not clear or dispositive of the issue 

Carriers should also be specifically required to provide service to 
entities that are not affiliated with cable systems, such as NRTC 
and others 

With respect to the prices that I had discussed prior, I think 
there should be provisions on price discrimination It is inconceiv­
able that the intention of this legislation is for carriers to make 
windfall profits The provisions of the bill making it an infringe­
ment to discriminate against a distributor in a manner which vio­
lates the Communications Act is woefully inadequate 

The Act and FCC rules do not contemplate a situation where the 
carriers play such a dominant role as both a carrier and marke­
teer The legislation—and I think that this is probably the most im­
portant point—should make it clear that the carriers cannot dis­
criminate, other than in volume discounts, between the charges 
they make to cable systems for their subscribers and to satellite 
dish customers, including distributors, for dish viewing for their 
subscribers Without such a provision, the price for programming 
will remain extraordinarily high 

The amount of the copyright fee itself, the 12-cent fee or what­
ever it may be, would be an irrelevancy compared to the distribu­
tion charge If the carrier may no longer be passive, it must be 
made to be responsible 

In a similar vein, the copyright charge should be passed through 
to the consumer by the carrier without markup and should be sep­
arately billed in the billing so that one could keep track of it to see 
if there is discrimination 

To permit the combining of the copyright and distribution fee 
would, in essence, allow carriers, not the Congress, to establish 
copyright fees 

With respect to the eclipse and sunset provisions in the bill, the 
legislation will eclipse in four years and sunset in eight years We 
think the legislation should continue in effect without specific 
eclipse or sunset But at the very least, the eclipse period should be 
doubled in time This request is moderate in light of the fact that 
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the formerly infant cable industry, now 40 years old, has enjoyed 
the compulsory license for the last 12 years 

We would be required to negotiate in the marketplace under my 
proposal after only eight years and would have the supervisory 
power of the tribunal for another four, resulting in the same 12-
year period presently enjoyed by cable 

With respect to other provisions of the bill, the bill limits the 
number of broadcast stations available to home dish owners to the 
number viewed by cable subscribers We think it is unfair to make 
dish owners depend on cable viewing This consigns home dish 
viewing opportunities to what cable companies believe is impor­
tant 

Cable systems drop broadcast signals, we heard that today, in an 
era of nonmandatory carriage and they restructure their tiers to 
take advantage of copyright law decisions Thus, the consumer 
often is denied programming and the copyright holders are denied 
compensation 

Satellite dishes obviate the need for such juggling Consumers 
and copyright holders are better off with increased distribution and 
payment 

We also oppose any suggestion that the statutory license be limit­
ed to C-Band Many believe that flat dishes or small dishes are the 
wave of the future There is no reason to handicap this technology 
by excluding it from the statutory license 

We have also provided language to the staff on clarification of 
the liability of distributors such as Amway and NRTC to make 
clear that they would not be violating the Copyright Act 

With respect to the arbitration panel, it calls for a balancing of 
the relative roles of copyright owners and copyright users We sug­
gest that it be made clear that the copyright user in this case 
would be deemed to include the satellite television industry, includ­
ing manufacturers, distributors and retailers 

Finally, with respect to the copyright fee, the bill establishes the 
payment of 12 cents per signal Many suggest that the average 
copyright fee be the same as paid by cable on a per-subscriber 
basis We would support such an amendment, but we also recognize 
that certainty exists with a fixed payment just as provided for in 
the legislation What is more important is that carriers not be per­
mitted to create their own nonstatutory copyright fees by abusing 
their status as carriers and charging discriminatory rates, as I dis­
cussed before 

I would be glad to answer any questions that the committee may 
have and we thank you for the opportunity to participate 

[The statement of Mr Brown follows ] 
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Testimony of Richard L. Brown 

Mr Chairman, Members of the Subcommittee, thank you for the opportunity to 

present the views of the Home Satellite Television Association ("HSTA") 1 wish to also 

acknowledge the valuable input which the K-Sat satellite-delivered radio station and its 

many listeners have made toward this testimony HSTA is the trade association 

comprised of home satellite antenna owners and retail sellers of home satellite earth 

station equipment The main purpose of HSTA is to promote the benefits of satellite 

technology for all members of the public During this Congress, HSTA has also been 

privileged to testify on behalf of its membership on other important satellite viewing 

rights legislation, H R 1885, as well as on S 889 HSTA wishes to congratulate the 

Committee on its diligent efforts to reconcile differing viewpoints and to promote the 

expeditious passage of needed legislation in this area 

Availability of satellite delivered broadcast stations, network, non-network, and 

public is critical to the growth of this important industry Today, hundreds of thousands 

of American families, millions of people, do not have access to the full complement of 

these television stations Often these individuals reside in areas which are too remote 

for broadcast or cable television service Sometimes they reside in areas in which they 

cannot receive a quality broadcast signal due to terrain obstacles or other natural or man 

made impediments HSTA believes that they too have a right to view television 

broadcast programming 

HSTA believes that H R 2848 is an important step towards a recognition of that 

right The intent of this legislation is to remove the existing uncertainty as to whether 

satellite carriers are permitted to market broadcast programming to home satellite dish 

owners We strongly agree that this uncertainty must be clarified 

As the satellites themselves, the ability of carriers to provide broadcast 

programming to dish owners is "up in the air " The carriers maintain that their service to 
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home satellite dish owners is covered by the existing Copyright Act of 1976 (Title 17 of 

the United States Code) and sale to dish owners is thus not an infringement of 

copyright This assertion is currently being challenged in network suits brought against 

Satellite Broadcasting Networks The ultimate outcome of these lawsuits is uncertain 

What is certain, however, is that while there remains doubt as to the ability of carriers 

to provide broadcast services to dish owners, this doubt adversely impacts both the home 

satellite dealer and consumer Consumers do not wish to make the significant 

investment in purchasing a home satellite dish antenna if, in fact, they may lose valued 

broadcast signals in the near future A decision against SBN in either of these actions 

could result in the loss of broadcast television signals to home satellite dish owners 

We support clarifying copyright legislation for yet another reason American 

consumers desire the ability to choose They wish to choose among different types of 

automobiles, brands of bread, and television programming The choice of programming 

provided by cable television is one of the reasons that so many Americans have chosen to 

subscribe to that medium Up until the advent of home satellite dishes, a consumer 

wishing to view distant, independent broadcast signals or network signals which were 

unavailable over the air, had but one choice — if it was available to them — that choice 

was cable television By using a home satellite dish, however, that consumer has not only 

the ability to choose the means of delivery of these broadcast stations, but can also 

assure their availability Also, the home dish provides some good old-fashioned 

American competition to cable television 

HSTA is particularly concerned about the growing control that multiple system 

cable television operators are exerting over the life-Une of television programming For 

example, it was recently announced that Tele-Corn munications, Inc ("TCP), the nation's 

largest cable television company, had purchased Tempo Enterprises, Inc the parent 

company of Southern Satellite Systems, Inc which delivers the signal of WTBS Atlanta, 

to cable television subscribers throughout the United States As a result, future 
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availability and pricing decisions with respect to that station for home dish owners will 

be under the direct control of the cable television industry Already, because cable 

television and more particularly the largest MSOs are the major purchasers of that 

carrier's programming, they are able to exert great influence over the pricing and 

availability of that product to others such as home dish owners Cable operators have a 

natural inclination to keep prices to dish customers high so that operators wiU not lose 

customers who might otherwise switch to dish viewing 

TCI also owns and controls Netlink which is providing network signals to "white 

areas " But if cable exists in an area, Netlink will not provide network signals to home 

dish owners This is not competition V 

Already the cost of programming to dish owners — who have already paid for their 

equipment and do not need to rent cable plant — is many times higher than the price of 

that very same programming to cable systems The WTBS signal is available for $20 00 

per year to dish owners a la carte and at a somewhat lesser amount in packages HSTA 

estimates that the average transmission charge to cable operators is less than 10 cents 

per month per subscriber Add to that, the estimated copyright charge of 12 cents per 

month results in less than $2 64 per year per cable subscriber The markup to dish 

owneiS ranges from 800-1,000 percent 

In order to remedy the problems in the marketplace, we have the following 

suggestions with respect to HR 2848 

V Network signals with nationally inserted commencals are available by satellite 
Why shouldn't dish owners be able to view them9 Where a local affiliate is available, it 
will be watched Affiliates pride themselves on providing quality local programming 
At the very least, carriers providing network affiliates to consumers, should not be 
allowed to discriminate, as Netlink does, against dish technology in favor of cable 
television companies and against consumers 

- 3 -
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Access and Distribution 

First, a common carrier should be affirmatively required to provide to dish owners 

and distributors the signal of any superstation it carries Recently, cable controlled 

services or proposed services such as Festival and Turner Network Television (TNT) have 

announced they do not intend to serve dish owners The fear that future services will 

refuse to deal with dish owners is magnified now that TCI, the nations largest cable 

television company, has announced its intention to acquire Tempo Enterprises Inc , which 

owns the carrier of the most widely viewed superstation WTBS According to testimony 

of NRTC and Amway Corporation, the evidence of failure to deal by carriers is 

mounting 

For example, Amway Corporation requested the signal of WOR-TV from Eastern 

Microwave, Inc (EMI) in December of 1986 — over two years ago and still does not have 

a contract On January 8, 1988, Amway was informed that EMI had no plans to expand 

its distribution beyond Tempo and United Similarly, Amway had been negotiating with 

the Superstation Connection and United Video since 1986 with no tangible results 

Amway Corporation also appears to have been given the run around by Southern Satellite 

Systems, Inc and its parent and related companies 

It should be clear from all this that carriers intend to be in the distribution 

business, themselves Their role as carriers will virtually disappear They are becoming 

programmers — just like HBO and Cable News Network or ESPN As such, they are and 

will discriminate against non-cable distributors which harms the consumer by denying 

competitive choice 

Duty to Deal 

Proposed Section 119(a)(1) provides a compulsory license for transmission of signals 

for dish owners through the "private viewing" clause However, nothing specifically 

requires, for example, that EMI actually make the scrambled signal of WOR-TV available 

to dish owners or distributors It might be implied that Section 119(a)(4) creates such a 
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mandate But Section 119(a)(4) merely prohibits discrimination "against any distributor 

in a manner which violates the Communications Act of 1934 or rules issued by the 

Federal Communications Commission with respect to discrimination " The Communi­

cations Act provisions on discrimination are found in Section 202 of the Communications 

Act while the provisions of the Communications Act concerning a "duty to deal" are 

found in proposed Section 201 of the Communications Act Section 201 is not referenced 

in Section 119(1)(4) of HE 2848 It is essential that an affirmative duty to deal — to 

sell programming to dish users and distributors — be included in the Copyright Act in 

order that there will be no confusion on this issue 

Within the context of a mandatory duty to deal, carriers should be specifically 

required to provide service to companies as well as to persons or entities that are not 

affiliated with cable systems, such as Amway Corporation and NRTC, for the further 

distribution of these signals to home earth station users This will ensure competitive 

prices to the consumer 

Price Discrimination 

As described above, consumers and distributors are presently being asked by 

carriers and their captive distribution arms to pay prices hundreds of percent higher than 

curreitly are paid for cable subscribers It is inconceivable that the intention of this 

legislation is for carriers to make windfall profits The provisions of Section 119 (a)(4), 

making it an act of infringement to discriminate against a distributor in a manner which 

violates the Communications Act of 1934, or FCC Rules in that regard, is woefully 

inadequate The Communications Act and FCC Rules do not contemplate a situation 

where the carriers play such a dominant role as both a carrier and a marketeer The 

legislation should make it clear that the carriers cannot discriminate (other than for 

volume discounts) between the charges (1) to cable systems for their cable subscribers 

and (2) to satellite carrier customers including distributors for private viewing for 

service to their subscribers Without such a provision, the price for programming will 
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remain extraordinarily high In fact, the amount of the copyright fee, itself, would be an 

irrelevancy compared to the distribution charge If the earner must no longer be 

passive, it must be made to be responsible We also see no reason for that matter why 

broadcast stations should not be permitted to uplink themselves 

Pass Through 

Because the charge for copyright payment reflects an estimated parity with the 

charge the cable operator pays for copyright, on a per-subscriber-basis, then this 

copyright charge should be passed through (without mark-up) by the carrier to customers 

including distributors Discrimination in distribution fees might be extremely difficult to 

determine if the copyright fee were not directly passed through and accounted for in 

carrier billing to distributors To permit the combining of copyright and distribution fees 

would, in essence, allow carriers, not the Congress, to establish Copyright fees 

Clarification With Respect to Liability of Distributors 

Section 111 is amended by the Bill by adding clause (4) that states that the 

provisions of Section 119 extend only to the activities of a "satellite carrier" with 

respect to secondary transmissions "for private viewing pursuant to a compulsory license 

under Section 119 " 

Because cable and non-cable distributors may be engaged in the process of the 

distribution of programming pursuant to the terms of Section 119, it should be made 

clear that such distributors are not making unlawful secondary transmissions by virtue of 

their activities in serving satellite dish owners 

Arbitration 

The provisions of Section 119(c)(3)(D) establish standards to be considered by the 

Arbitration Panel Clause (in) calls for a determination of the relative roles of the 

copyright owner and the copyright user "in the product made available to the public with 

respect to relative creative contribution, technological contribution, capital investment, 

cost, risk and contribution to the opening of the new markets for creative expression and 
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media for their communication " It should be made clear that the copyright user in this 

case would be deemed to include the satellite television industry including 

manufacturers, distributors and retailers, all of which make significant contributions to 

the process of making copyrighted materials available to the public 

Eclipse and Sunset Provision 

Pursuant to proposed Section 119(c), the legislation will eclipse in four years and 

sunset in eight years Presumably this means that Congress believes the problem will be 

greatly ameliorated soon and in eight years, it no longer will exist We would urge, 

instead, however, that the legislation continue in effect without specific eclipse or 

sunset If Congress wishes to amend the statute at any time to delete the compulsory 

license it can, of course, do so At the very least, the eclipse periods should be doubled 

in time We believe this request to be moderate in light of the fact that the formerly 

"infant" cable industry, now forty years old, has enjoyed the compulsory license for the 

last twelve years Under this proposal, we would be required to negotiate in the 

marketplace after only eight years and would have the supervisory power of the Tribunal 

for another four, resulting in the same 12-year period presently enjoyed by cable 

Do Not Limit Choice 

Proposed Section 119(d)(9)(A) and (B) limits the number of broadcast stations 

available to home dish owners to those signals obtaining 10 percent of the cable viewing 

audience or those on the air by June 1, 1987 It is unfair to make the future opportunity 

for viewing of broadcast signals by means of home satellite antennas depend upon how 

many cable subscribers happen to choose to view a particular service The effect of such 

a provision would be to consign home dish viewing opportunities to what cable 

subscribers, or more realistically what cable companies, believe is important 

Relatively speaking, satellite dishes — not cable — represent the medium of abundance 

and choice As cable systems drop broadcast signals in an era of relaxed or non-existant 

mandatory carnage, and as they restructure their tiers of programming to take 
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advantage of copyright law decisions, the consumer is often denied programming — and 

the copyright holders are denied compensation Satellite dishes obviate the need for such 

juggling Potential entrepreneurs wishing to bring increased broadcast signals to dish 

owners should not be required to serve 10 percent of cable homes first Consumers and 

copyright holders are better off with increased distribution and payment 

Copyright Pee 

We would like to address proposed Section 119(b)(1)(B) which establishes a payment 

of $ 12 per month per signal. We recognize that many in the earth station arena suggest 

an alternative to this approach that the average fee paid for dish distribution 

corresponds to the average fee for cable distribution on a per-subscriber basis We 

would support such an amendment However, we also recognize that certainty exists 

with a fixed payment just as provided for in the legislation What is more important is 

that carriers not be permitted to create their own non-statutory copyright fees by 

abusing their status as carriers and charge discriminatory rates, as previously discussed 

C Band 

Finally we oppose the suggestions of motion picture interests that the statutory 

license be limited to C Band Many believe that the small diameter dishes made possible 

by higher power and higher frequency satellites are the wave of the future for home dish 

owners There is no reason to handicap this technology by excluding it from the 

statutory license 

Conclusion 

HSTA thanks the subcommittee for the opportunity to present its views We look 

forward to working positively with the subcommittee to help pass a copyright bill which 

is fair to the consumer and copyright holder alike 

- 8 -
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Mr KASTENMEIER Thank you, Mr Brown 
One of the things that concerns us, mostly for purposes—and I 

addressed this question before to the other panel—of understand­
ing, and that is the blurring of the roles and the legal relationships 
between carriers or common carriers or distributors or packagers 
and so forth 

I wonder whether you could edify us in terms of how you see this 
developing, what entities will necessarily develop9 What role is it 
that cable will play which you suggest may be anti-competitive, be­
cause there is a sequence, it seems to me, of a lot of people here It 
is more complex, probably, than pre-existing relationships 

We have the Motion Picture Industry at one point creating pro­
gramming of a sort—other than sports and certain things—and 
supporting this ostensibly We go all the way through the various 
means of distributing—that is to say, through television or through 
satellite—and then to satellites Presumably then to common carri­
ers and then to those who sell the signals, either to cable or to 
earth station owners 

There seems to be, as I say, more and more people involved and 
the roles are not clearly defined for us, as clearly defined as they 
were before, at least eight or 10 years ago 

I wonder if you would comment on how you see this evolving and 
what role can and should various entities play in terms of this par­
ticular area of delivering programming to dish owners9 

Mr BROWN DO you want to take a crack at it9 

Mr PHILLIPS Certainly, I will try 
Mr Chairman, in our Rural Television package, I might just 

break down the various components First, NRTC is a national co­
operative, we have 500 members in rural America who are rural 
utilities, and we suspect that those rural members will be a one-
stop shop for the customer The customer could approach their 
rural utility and get anything from equipment and service to pro­
gramming authorization for the various types of programming 
available on the dish 

Some of this would be provided directly by member utilities, 
some members will work with local dealers and others to make all 
of this service come together at the local level 

NRTC is a national cooperative and has entered into a contract 
with General Instruments DBS center, so that we can directly au­
thorize customers' Video Cipher boxes to receive the programming 
instantly within 45 seconds We can bring the hardware and the 
programming together in the field right at the same time, as a 
local service 

That puts us, really, in the role of being a program packager and 
perhaps a dealer or a distributor of sorts at the local level 

Within our package, we offer basic services like cable, such as 
CNN and Headline News, which is primarily a cable-produced and 
developed programming source, but they are also up-linked to cable 
head-ends by satellite and that makes them available then to the 
home satellite dish owner 

We have a contract to offer CNN and Headline News with our 
basic package We pay CNN and Headline News on a monthly 
basis for the programming we buy from them and our local utility 
then bill that service to the customer on a monthly basis 
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In addition, a very important part of our basic package is the 
"superstation" signals, as an example, United Video's package, 
WGN, KTVT, Dallas, and WWOR and the other New York sta­
tion 

Mr KASTENMEIER WPIX 
Mr PHILLIPS WPIX, thank you 
Those program channels, are distributed in the same manner by 

us, but we purchase them from the up-hnker or carrier, United 
Video Of course, that is the subject of this bill, the copyright li­
cense is payable to the ultimate producers of the programming, be­
cause it is taken off-air by United Video and then viewed by our 
subscribers 

Another component, of course, is the network distant signals and 
we put those on a tier so that the customers who need those net­
work signals and don't receive them off-air through cable or by an­
other means can buy them Right now, we are offering the Satellite 
Broadcast Networks signals, which is the three networks they up­
link 

Mr KASTENMEIER I didn't realize, frankly, that you had such a 
wide variety of programming that you are already offering 

To the point that you have described, I take it the cost of this 
array of programming is acceptable to you or do you find that in 
some respects it is excessive but necessary for you to pay? 

Mr PHILLIPS That is exactly the point, sir 
We think it has been necessary for us to get into the market and 

get started We do not like the prices that have been required of us 
at the wholesale level, they are not fair, and simply they are not 
fair because they are not closely equivalent to what those same 
signal providers, or common carriers, or cable programmers charge 
a cable company to redistribute that service to the cable customer 

Mr Brown gave you the example of WTBS, comparing a dime or 
2 cents to 90 cents and a dollar, which would be the price to a dis­
tributor, and more for the home dish customer We don't see any 
reason, any valid reason, for this price difference There has been 
no testimony before this subcommittee or anywhere else in Con­
gress with a justification for this higher cost 

The point is—and Mr Brown stated it—cable's dominance over 
the TVRO industry because the proliferation of dishes would be a 
detraction to cable service People would have more choice, and 
they could use a dish to obtain any number of signals they wanted 
that were available 

Mr KASTENMEIER It was also indicated that in some instances— 
as I say, from the array of programming you are already offering— 
it doesn't seem like in many instances you have not been able to 
get the carrier to contract with you or offer you the service I take 
it that happens to be an exception rather than a rule, however 

Mr PHILLIPS On the contrary, sir NETLINK that just appeared 
before you would be a perfect example, and it points out the cable 
dominance that I mentioned 

In March, 1987, when I came on the job, NETLINK's representa­
tion came to Washington and extended a contract to us to sell their 
six services on a wholesale basis Later, when WTCI and then TCI 
purchased up to 80 percent of that company, they pulled that con­
tract off the table, and said, "We are not going to sell to you at this 
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time " The stated reason was that they were waiting for this bill to 
be passed so that they could clearly sell to us Meanwhile, other 
carriers, like United Video and Satellite Broadcast Networks, were 
dealing with us That is one example 

Another would be WTBS We still have no agreement with 
WTBS They want to charge us for a bulk number of subscriptions 
in advance, charge us annually, and only allow the customers to 
pay for the service annually We are prevented from providing it 
monthly They won't allow us to authorize the service through the 
General Instruments tier bit, for which we pay $6,000 a month to 
use They don't want our service to be efficient or effective They 
really don't want us as distributors in the market So, no, sir, there 
are several programmers that won't deal with us, including carri­
ers 

Mr KASTENMEIER A signal such as that is not currently encrypt­
ed, is it? 

Mr PHILLIPS Yes WTBS is encrypted, and NETLINK's services 
are encrypted, and there are others which are not the subject of 
this hearing Those are cable services, such as Viacom's Showtime 
that won't deal with us 

Mr BROWN Mr Chairman, if I may add to that 
Mr KASTENMEIER Of course I wanted your input too, Mr 

Brown I just wanted a full discussion of the relationship As a 
matter of fact, I did not realize that Mr Phillips' organization was 
as deeply involved in delivering services as apparently it is 

But yes, Mr Brown, from your perspective as representing not 
necessarily a cooperative or a distribution system that is responsi­
ble to its co-op membership or cooperative organizations but, 
rather, in terms of the ultimate consumer here, yes, I would like 
your view too about the changing relationships between carriers 
and distributors and how it finally reaches ultimately the viewer 

Mr BROWN Thank you, Mr Chairman 
The structural question that you are asking—probably nobody in 

the world remembers better than you the structure of how it was 
in 1976 It was pretty simple We had the motion picture producers, 
the broadcasters, the cable operators, and the carriers, and the car­
riers were merely passive In fact, they were required to be passive 
The passivity notion was eroded in a few court cases The carriers 
were taken to court for doing various things, such as inserting com­
mercials, for example, and the courts said that was OK on a second 
feed, direct hook-ups between the television station and the carrier 
were also OK 

Now they have gone an extra step The carriers have decided to 
serve a dish owner not at the request of a dish owner but go out 
there and market the signal themselves and be an entrepreneur, be 
a marketer, not a mere passive carrier, and that is a big, signifi­
cant change 

Nobody, I don't think, in the earth station industry—dish con­
sumers, manufacturers, dealers, or distributors of programming 
such as NRTC or Amway, which our law firm also represents—is 
opposed to that We are not opposed to the carriers getting into the 
business themselves It is a good business It gets service out to the 
public, and that is why this legislation is needed 



332 

But, on the other hand, we think they are being abusive As a 
carrier they ought to be charging everybody pretty close to the 
same rate But when they charge cable 10 cents, there can't be a 
justification to charge NRTC or Amway or any other non-cable dis­
tributor up to a thousand percent markup, and that is what we 
think you should control in the legislation That will assure that 
the consumer will get the programming at a reasonable price 

The other structural change is that the earth station community, 
the dish community, has felt it very necessary for there to be dis­
tributors that are not aligned with cable Cable doesn't really want 
to see dishes proliferate, because if they proliferate somebody that 
has a dish will not take cable, if they have cable available So the 
more dishes, the fewer cable subscribers Therefore, they have an 
incentive, a perverse incentive, to keep the prices high If you have 
a distributor, such as NRTC, which can go out and buy the pro­
gramming from any of these carriers at the same price cable buys, 
they can, in turn, sell it to the dish consumer at whatever price 
they want to, not at a jacked up price, and that will probably be at 
a lower price, and that is fair, that is competition, and that is what 
we would like to see in the bill 

Mr KASTENMEIER I have a number of other questions I wanted 
to talk about KU-band, and I wanted to talk about whether—some­
body who suggested we ought to strike the word "common" out of 
"common carrier" in the copyright law in the bill—whether we 
ought to do that in your view as well, and a few other questions of 
that sort I will get on to that, but at this point I would like to 
yield to the gentleman from Virginia 

Mr BOUCHER Mr Chairman, thank you very much 
I would just like to pursue the line of questioning that you had 

undertaken 
I am very interested in at least getting on the record here from 

the people who are the experts in this subject a statement of the 
mechanism by which cable dominates the TVRO market Now I 
think some of the answers that you have given perhaps imply an 
understanding of that mechanism, but let us talk about how it 
really works 

Mr Phillips, would you like to describe that? How is it that cable 
dominates the TVRO market today9 How is its conduct anti-com-
petitive? Talk about that precise mechanism, if you will 

Mr PHILLIPS Congressman, I think we should start right at the 
consumer level The consumer is interested in the programming 
The consumer doesn't buy a satellite dish because it is beautiful 
and they like to see it in their yard, they buy it because they want 
to receive entertaining programming, or news, or sports, or what­
ever it is that they would like to receive It is that place where it 
really starts Rural TV was perceived as a way to get that pro­
gramming out to the consumer and to go and negotiate it for them 
We thought that ours would be a normal distributor relationship 
with a supplier that wants to expand the market and serve a cus­
tomer base But when we got there, we found out that was not the 
case 

The programming services that we found to be very popular, 
such as CNN, Headline News, ESPN, and some of the others were 
created for cable, and they serve millions of cable homes When 
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you have a customer that buys 45 million units of your product per 
month, they are not too interested in talking to someone, like 
WRTC, that is interested in serving rural America and developing 
a few thousand dish customers here or there, especially when they 
see a potential that some day this might expand and invade their 
cable service areas 

What has happened then in recognition of K-band coming and 
the dish industry growing, I think, is that the cable companies, the 
large MSO's—multiple system operators—have begun to integrate 
vertically in the market They have purchased the programming 
sources Look at what has happened to CNN and Headline News 
the purchase of a portion of the Turner Organization by cable 
MSO's If you look at Viacom's approach to the TVRO market, 
they have refused to sell to everyone except cable They own Show­
time and the Movie Channel, they say that they operate and con­
trol MTV and VH1, and that they have exclusive TVRO distribu­
tion rights with them They also say they are in control of Nickelo­
deon HBO and Cinemax have indicated that they won't sell to us 
They want to control that programming themselves 

Mr BOUCHER Let me just stop you there What is their affili­
ation with cable, and how does cable prevent them from selling to 
you7 What I am trying to get at is the precise way that cable domi­
nates So far, what you have suggested is that one way is by simply 
buying the program sources 

Mr PHILLIPS Exactly 
Mr BOUCHER And if cable owns the programmers, then they are 

in a position to say, "We are not going to deal as programmers 
with people who want to be third party packagers " That is under­
standable Is there another mechanism? Is there some other way 
that they are able to restrict your ability to go buy from the pro­
grammers7 

Let me coach you a bit, if I may 
Mr PHILLIPS Sure 
Mr BOUCHER What I have heard said—and I am trying to get 

some verification of this—is that oftentimes even in areas where 
cable television is not providing cable television service, they wind 
up being the sole distributors of the unscrambled signal for a geo­
graphic area, so that if I am an owner of a backyard dish and I live 
10 miles out of town, cable may not be available to me, but if want 
to subscribe to a scrambled service, the way that I get it is to call 
the local cable company in town, and they then are the sole distrib­
utors of that signal They are charging a mark-up for the service 
they provide, which may be quite high and may tend to be anti­
competitive, because ultimately they may seek to provide cable 
service out into that area Is that a real situation, or have I just 
been misled7 

Mr PHILLIPS NO That is absolutely real In fact, I was talking to 
you about those that have purchased programming sources, and 
they refuse to deal with any distributors except their cable affili­
ates, and that is exactly what has happened They will allow a 
cable affiliate to serve in the franchised area and maybe an adjoin­
ing county around the cable area So that is really the only source 
for the programming An example would be Viacom, which is a 
combination cable company/programmer You can buy from a 
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cable company that licenses them, or you can buy from them 
direct, and, other than that, you can buy their program service 
with a piece of equipment but the customer still belongs to Viacom 

Mr BOUCHER SO when you go then as a third party packager to 
one of those programmers using local cable companies as their sole 
source of distribution of the unscrambled signal, what you are 
being told is, "No, we are not going to deal with you, we have our 
own mechanism for distributing the signal set-up 

Mr PHILLIPS Absolutely And another example I was going to 
give you of a programmer that is not owned by cable services is 
ESPN ESPN has set up a marketing scheme for the TVRO indus­
try that includes those cable affiliates, and they have carved out 
the franchised areas as exclusive territories for them and possibly 
a couple of other distributors which they are closely aligned with, 
but not NRTC We have been able to contract with ESPN but only 
in a limited area outside of those cable boundaries 

So yes, the market is being carved up as we speak today 
Mr BOUCHER I think that is informative 
Against that background, let me just get you to give us a little 

status report on where you are I happen to think that what you 
are doing is enormously encouraging from the standpoint of back­
yard dish owners They are going to be able to have what you call a 
single-stop shop to acquire a large basket of signals at one time and 
for a reduced price over what they are having to pay today, if your 
goals are realized 

So tell us where you are About how many signals do you have at 
the present time that you can sell9 How many customers do you 
have9 And perhaps even more instructive than that, how many 
programmers and which ones have said to you, "No, we will not 
deal with you because we have our own means of distribution 
through local cable companies or otherwise"9 

Mr PHILLIPS Congressman Boucher, in my prepared remarks we 
have given the highlights of the Rural Television package We have 
a basic package that includes CNN and Headline News We have 
ESPN, as I mentioned We have the Christian Broadcasting Net­
work (CBN) We offer the United Video "superstation" packages as 
part of that basic—WWOR and WPIX (New York), and KTVT 
(Dallas) That is our basic package of scrambled services, and we 
have recommended to our local affiliate utilities that is a $9 95 
value at retail right now We think that is high, of course, but it is 
reflective of our wholesale deals 

In addition to that, we include the three broadcast networks that 
SBN (Satellite Broadcast Networks) provides, and that is a recom­
mended value of about $4 a month That is WABC (New York), 
WBBM (Chicago), and WXIA (Atlanta) 

In addition, we have just concluded a letter agreement with 
Select TV, which is a 24-hour premium movie service We entered 
into that agreement through Stanon Entertainment, a subsidiary 
of Amway, which holds the exclusive marketing rights to Select 
We are distributing through them to the marketplace 

We launched this program that I mentioned in October 1987, and 
we began signing up rural utility members to distribute it Today 
we have almost 500 members of NRTC—that is local rural utili­
ties—participating across 45 States, and we have 200 of them that 
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already have the computer in place to authorize the programs in­
stantly at the customer's address 

Mr BOUCHER Let me interject at this point Are you planning 
ultimately to offer these services outside of the areas where you 
have utilities in place9 

In my congressional district, for example, you have utilities in 2 
out of 21 counties What about those other 19 counties9 Will they 
be able to have the benefit of your services at some point7 

Mr PHILLIPS The original concept was to serve the rural areas 
that we operate in, and we are trying to get that coverage basically 
where these rural utilities serve, not only their own customers but 
customers across the road and, you know, in other areas of the 
county 

The only limiting factor to that, frankly, would be our contracts 
with programmers, and some of them have strictly limited us only 
to those areas that we serve in, so we cannot go everywhere 

Mr BOUCHER YOU would like to, though, if you could9 

Mr PHILLIPS I think we would like to get the job done We 
would like to serve every rural home that would like this service 

Mr BOUCHER And you would have the capability to do that 
beyond just the area where you provide electric service today9 

Mr PHILLIPS Absolutely The technology permits that, and it is a 
very real possibility 

Mr BOUCHER The only other part of my question is, how many 
programmers have just closed the door on you, said, "No, we are 
not going to allow you to distribute our signal"9 

Mr PHILLIPS Previously I mentioned Viacom and those services 
that it represents—Showtime, the Movie Channel, MTV, VH1, and 
Nickelodeon Showtime has said they control those and they are 
not available to us HBO and Cinemax—HBO, the other premium 
movie provider, has said, "Well, we might entertain some type of 
an arrangement with you," but they have indicated that they are 
waiting on word from the National Cable Television Association to 
let them know if it's OK 

We have been talking to other program sources, like USA Net­
work and Lifetime We have not come to a final deal, but they 
have promised to do that The Nashville Network is an interesting 
one They sent two letters to us in the early stages last year and 
said they would sell to us and mentioned pricing but to date they 
have refused to conclude any contract with us 

The Disney Channel has not yet indicated they would sell 
through us We have courted them since the beginning because we 
have felt that Disney was very important to our rural audience 
constituency They have indicated verbally that they are going to 
soon announce their TVRO market plans, but they have indicated 
they are not ready to make any announcement regarding whether 
we have been included as distributors 

Mr BOUCHER Well, I guess for present purposes the door has 
been closed in your face by a number of programmers 

Mr PHILLIPS Absolutely, sir 
Mr BOUCHER Well, I appreciate your answering those questions 

That is very informative I wish you a lot of good luck with your 
efforts You have certainly got a supporter here 
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Mr Chairman, my time has expired I thank the chair for its in­
dulgence 

Mr KASTENMEIER Just to follow up with respect to the recom­
mendation that we strike "common" out of "common carrier," do 
you also support that? 

Mr BROWN We don't think it matters if you say "common carri­
er" or "carrier" so long as you state the rules, and we suggest that 
the rules be stated very clearly that these carriers must provide 
the programming to all comers if they sell it themselves and to cus­
tomers as well as other distributors and sell it at the same price as 
they sell to cable and take into account volume discounts, that 
would be OK So as long as you set the rules of what they must do, 
we don't care what you call them 

Mr KASTENMEIER YOU heard the preceding seven or eight wit­
nesses, and I would like to ask you in connection with that, I think 
maybe it was Mr Bergland if it was not Mr Phillips who said that 
you had the membership potentially of 11 million, 7 million beyond 
cable, which means something with respect to cable, but what does 
it mean with respect to "white areas" and "non-white areas"? 
Where are you left with respect to that distinction? 

Mr PHILLIPS Congressman, that is a difficult question I think 
you heard the responses of the networks They are not even confi­
dent of their 1 percent number, and we quite agree that that is 
probably the case We don't know how many live within the grade 
B contour or wherever they can't receive the network signals 

As far as cable goes, we are in the very unpopulated, remote 
areas where cable is not extended There is certainly a large 
number, but I can't quantify the extent of the signal penetration 

I could give you the statistic that out of the 6,000 packages that 
we have sold so far, only 500 customers have taken the network 
signals It is the second optional tier That substantiates my point 
that if people are already receiving those signals off air, they 
wouldn't pay extra to get them Our expenience bears it out Out of 
6,000 packages sold, only 500 have purchased the network signal 

Mr KASTENMEIER DO you believe that the other people receiving 
signals who subscribe to your service are able to get network sig­
nals off air without any difficulty? In other words, the dish isn't 
involved at all in that process 

Mr PHILLIPS That is correct, and I have heard, in talking with 
our member utilities, that in some of those cases the customer 
might not receive all of the networks, they might receive one or 
two signals well and the remaining signals are fuzzy, but in any 
instance, they are not willing to pay the additional cost to buy it 
over the dish 

Mr KASTENMEIER I think it was Mr Padden who illustrated 
that there is new technology coming up beyond the C-band, that 
there may be other, smaller diameter dishes that are going to be 
available We have not really had very much testimony on that 
point I gather both of you would oppose a limitation to C-band 
only, although I think others fear that going to a KU-band, or con­
templating KU-band or anything of that sort, is a different ball 
game How important is that to you in terms of issues in this bill? 

Mr PHILLIPS Mr Chairman, if I might respond, it is very impor­
tant to NRTC We think that the coming of KU-band will greatly 
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increase the ability to penetrate the rural areas and particularly 
those customers that can't afford a dish system today I think you 
heard testimony when they showed you the flat plate antenna that 
in mass production that antenna would cost $400 We have heard 
additional information from suppliers that the antenna, the receiv­
er, and the decoder chip installed could be in the $600 range for 
the whole unit Well, that virtually cuts a satellite dish system, ac­
cording to today's prices, in half or less than half, and that will 
greatly enhance the ability to serve the rural satellite dish custom­
ers 

We welcome that new technology, and we would note for the 
record that we are really only talking about applying a license to 
distribute again "superstations" and network signals for a limited 
amount of time, and we think it is entirely appropriate, even in 
light of MPAA's opposition MPAA wants to help this TVRO 
market grow, and I submit to you that the KU-band will help the 
satellite dish market grow This is the whole purpose We can de­
liver and develop programming for the satellite dish customer that 
is independent of cable 

Mr BROWN Mr Chairman, may I add to that? 
Mr KASTENMEIER Yes, Mr Brown 
Mr BROWN When dishes first came into use, they were 10 

meters in diameter In fact, there was an FCC requirement that 
you must use a 10-meter dish When the deregulation occurred in 
1979, I think, the dishes became 10 feet in diameter Today in 
many parts of the country, you can get perfectly adequate signals 
with 4- to 6-foot dishes This is a smaller dish, and we ought not let 
the technology be hampered at all by the legislation We ought to 
let the technology develop and let it go where it goes Those dishes 
that were 10 meters cost $100,000 Now a dish can cost about 
$1,000 

Mr KASTENMEIER Thank you 
One other issue, maybe not necessarily the most important issue 

but still something which may be of difference, particularly be­
tween national rural telecommunications and broadcasters, and 
that is the SBN situation I take it that to the extent any legisla­
tion, or I suppose resolution of court cases, would adversely affect 
the ability of SBN to deliver network signals to you, Mr Phillips, 
you wouldn't be able to deliver any network signals currently Is 
that the way you see it? 

Mr PHILLIPS That is exactly correct, Mr Chairman, and we only 
have a contract with SBN NETLINK has not agreed to do business 
with us, so we would have no way to deliver those network signals 

Mr KASTENMEIER Well, I thank you both for your comments on 
the bill and some of the issues that are obviously intriguing that 
affect both programmers or packagers and certainly users 

I just have two final questions, one of Mr Brown, and that is 
whether or not the organization that you represent here today and 
something called K-SAT, which is the radio station, I guess, that 
had a number of amendments they wanted to offer on the bill, 
whether HSTA and K-SAT are in agreement, because there is a 
similarity, I think, in your approach I just wondered whether you 
were absolutely in agreement or sort of in agreement or whether 
there is any substantial difference 
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Mr BROWN At this point in time, I can assure you tha t there 
are no substantial differences, and we are essentially in total 
agreement on the testimony that was delivered to you today 

Mr KASTENMEIER Thank you 
The last question that I have of Mr Phillips is, are there any 

other organizations that are now or are likely to be, tha t you know 
of, engaged in packaging and delivery of signals to satellite dish 
owners, other than your organization and perhaps Netlink? Are 
there any other similar organizations that are organizing packag­
ing for general viewership of satellite dish owners9 

Mr PHILLIPS Other than some of the programmers themselves, 
and working through their cable company owners, or cable compa­
ny affiliates, the only other packager that I am aware of that is 
involved in this business in a national way is Amway Corporation 
that Mr Brown mentioned Other than that , I don't really see 
anyone on the horizon I don't mean to offend any other parties, 
but tha t is really it 

Mr KASTENMEIER Mr Brown7 

Mr BROWN Not to be repetitive and also to be brief, Amway's 
experience in obtaining programming is not nearly as good as 
NRTC's It has two programming contracts, one with CBN and one 
with Select TV, which doesn't sell its movies to cable, so there is no 
real problem getting tha t 

We kind of believe on the Amway side of the table tha t NRTC 
has gotten more programming because there is a public interest en­
dowment with NRTC because of the rural co-ops They have initial­
ly stated they only intended to serve rural areas as opposed to serv­
ice nationwide, and in recognition of tha t at least the Commerce 
Committee decided that they would pass legislation, and legislation 
has passed the Commerce Committee, tha t requires mandatory 
dealing with all third-party packagers, and that will be before the 
full Senate shortly 

Mr KASTENMEIER I don't know an awful lot about Amway, but 
my recollection is that it has been involved in broadcasting Didn't 
it own Mutual Broadcasting Radio Service? 

Mr BROWN Yes, it did It owned Mutual 
Mr KASTENMEIER Well, I thank you both for your contributions 

today Obviously, many questions have been answered and many 
questions raised I trust we will not require another hearing I 
think we have heard from all the parties tha t we need to hear 
from And I would hope tha t the committee, within the next 30 
days or so, can get together and star t dealing with these questions 
and perhaps move to markup It is my objective, and I think most 
of my colleagues share it, tha t we would like to see some action, 
some completion, this year on this bill, and to do tha t we will have 
to move promptly 

We appreciate everyone who has testified here today I think it 
has been very helpful to the committee, and we thank you 

The statement of Dr William Duhamel, president of Duhamel 
Broadcasting Enterprises, on behalf of 97 television stations, is also 
accepted for the record 

[The statement of Dr Duhamel follows ] 
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SUMMARY 

The 97 Television Stations, an informal association of small 

market, network affiliates, opposes the Satellite Home viewer Act 

of 1987 in its current form. As currently drafted, the proposed 

legislation has the potential to unnecessarily undermine the 

existing contractual relationships within the national 

communications architecture That national architecture has 

generally worked well to provide nearly universal television 

service in this country No one understands this better than the 

small market broadcasters who have spent millions of dollars to 

expand the boundaries of television service 

While the bill may be intended to put the backyard dish 

industry on a par with the cable industry, there is an important 

distinction in that the existing cable compulsory license is 

subject to a requirement that duplicating network programming be 

deleted from distant signals This network nonduplication 

requirement, plus the FCC's proposed re-establishment of 

syndicated exclusivity, represent important safeguards in any 

statutory licensing scheme for television programming 

Therefore, The 97 Television Stations support the following 

changes in the bill 

restricting its operation to geographic "white areas" 

requiring deletion of duplicating programming from 
distant signals 

The 97 Television Stations also proposes that the legislative 

sunset be reduced from eight years, and that the bill require 

TVRO program distributors to educate their customers regarding 

the expiration of the statutory license 
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Statement of 
Dr William F Duhamel, Sr 

The 97 Television Stations is an informal association of 

television broadcasters affiliated with the three major national 

networks and located primarily in smaller markets Taken as a 

whole, the association's 124 member stations^' provide free 

broadcast television to millions of households in rural America 

We serve such markets as Durant, Oklahoma, Mason City, Iowa, 

Minot, North Dakota; and Elmira, New York 

As local broadcasters, members of the 97 TV Stations fulfill 

an important role in the national communications architecture 

That role includes the provision of both unique local programming 

and national programming acquired from either program syndicators 

or one of the national networks To provide this service, these 

local broadcasters each must invest -- and risk — millions of 

dollars for capital plant (studios, transmitters and towers) and 

for operations Many stations also have invested considerable 

sums in providing boosters to reach additional homes in even more 

remote locations All stations spend substantial amounts to 

market their product, advertising their programming and develop­

ing a positive image in the community Particularly for those 

serving the smallest markets, these businesses are relatively 

marginal considering the size of the investment required and are 

XI A list of The 97 TV Stations members is attached 
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certainly not nearly as profitable as network affiliates in 

larger markets -2/ 

As a general matter, the existing architecture works quite 

well to provide television service to virtually all Americans 

The longstanding government policy of allocating channels to as 

many communities as possible,-3-' consistent with efficient use of 

the spectrum, has maximized the availability of local broadcast 

outlets and made service available to upwards of 98 percent or 99 

percent of American households All parties benefit from this 

architecture Millions of Americans get free, over-the-air 

service, including both local and national programming, and 

program producers and distributors get an efficient way to reach 

an extraordinary percentage of potential viewers Indeed, the 

number of communities served by their own television station 

continues to grow -i' This growth, plus the proliferation of 

television boosters and translators that can be expected as the 

result of recent actions by the Federal Communicationfa Commis­

sion,-^' and the continued licensing of translators and low power 

2/ The capital investment in transmission facilities for major 
market stations serving a densely populated area like 
Washington, D C need be no greater — and often can be less 
— than that in a small market station serving large, 
sparsely populated areas 

3/ Section 307(b) of the Communications Act of 1934, as 
amended 47 U S C S 307(b) 

4/ Last year, at least eighteen new television markets were 
established in communities previously unserved by full-power 
television stations 

5/ Report and Order in MM Docket No 87-23, FCC 87-244, 52 F R 
31398, August 20, 1987, Public Notice. Federal Commumca-

(continued ) 
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television stations to many new communities,-!*-' all show that 

substantial progress continues to be made towards providing 

universal television service in the United States 

Our principal concern with the Satellite Home Viewer Act of 

1987 is that insufficient consideration appears to have been 

given to its impact on the existing national television architec­

ture, and on small market stations in particular While we are 

sympathetic with the concerns of those who seek to further expand 

service to the public, it is important to examine the full impact 

of a statutory license and to weigh judiciously the costs and 

benefits of the government intervention being proposed We 

believe that when those costs and benefits are weighed, it is 

clear that sound public policy either dictates aqainst any 

legislation or requires the substantial modification of the 

pending bill 

The major problem with the legislation from our perspective 

is the absence of any provision limiting its operation to 

backyard dishes in "white areas," those rural and remote areas 

that are not presently served by terrestrial broadcast facili-

5/( continued) 
tions Commission, Mimeo 3288, released Hay 18, 1987 (the 
public notice announced the opening of a low power 
television/television translator filing window Before the 
opening of this filing window, applications for such 
facilities had been severely restricted for several years 
This new procedure and the additional filing windows that 
are anticipated in 1988 are expected to greatly increase the 
numbers of these stations) 

6/ In the last six months alone, nearly 500 translators and low 
power television stations were awarded construction permits 
by the FCC 
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ties Without such a provision, the bill clearly has the 

potential to undermine the existing relationship between the 

networks and their affiliates -- and thereby reduce the effec­

tiveness of the current broadcast system to provide nearly-

universal service 

Simply put, as small market broadcasters lose the exclusive 

programming that they have bargained for with the networks and 

syndicators and, as a result, they lose viewers to distant 

broadcast signals brought in by satellite, it will become 

increasingly difficult for these broadcasters to maintain their 

current levels of service Some will have to cut back on 

expansion plans, others will cut back on the quality of their 

current operations, and still others will cease operations 

altogether 

The 97 Television Stations is not opposed to competition 

from the backyard dish industry, but that competition should be 

fair As distributors, we have already negotiated in the 

marketplace for our programming If the dish industry wants to 

compete as an alternative program distributor, then it too should 

negotiate in the marketplace for programming It may well be 

successful on that basis, as the prospective Netlink agreement 

with NBC indicates But it is simply not fair for the backyard 

dish industry to have an automatic right to tap into the program­

ming that is at the heart of the local broadcasters' business 

The copyright owners and program distributors, including the 

networks and syndicators, do not benefit from such a result, they 

reach more homes using the existing method of distribution The 
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dlstant station whose signal is imported does not benefit, the 

car dealers and other local advertisers that the station sells to 

are not interested in reaching distant audiences Viewers who 

are able to get the same programming from their local stations do 

not benefit in any significant way And local broadcasters 

certainly do not benefit from having a national distributor 

piggybacking on the years of effort that the local stations have 

made to build their image in the market and an audience for their 

programming 

The Federal Communications Commission has recognized the 

important role that property rights play in increasing the 

diversity of programs available to consumers The FCC's recent 

proposal to reinstitute a form of syndicated exclusivity is 

addressed to this need to preserve a marketplace allocation of 

programming resources —' Any legislation that seeks to resolve 

the problems of program availability to TVRO owners should be 

consistent with this important FCC policy 

Although there may be some proponents of the bill who argue 

that it is appropriate in order to put the backyard dish industry 

on the same footing as the cable industry — which has a compul­

sory license as a result of the Copyright Act of 1976 — there is 

an important difference between the cable license and that being 

proposed for TVROs The big difference in that cable's compul­

sory license is subject to the FCC's network nonduplication 

rules, which require the deletion by the cable operator of any 

7/ Notice of Inquiry and Notice of Proposed Rulemaking. General 
Docket No 87-24, FCC 87-65 (April 23, 1987) 

89-491 0 - 8 9 - 1 2 
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network programming carried by a distant signal when that same 

programming is available on the more local television station 

These rules — as well as rules regarding syndicated programming 

— were in effect when the Copyright Act of 1976 was adopted and 

they have consistently acted to preserve the contract rights of 

the local broadcaster 

Thus, the 97 Television Stations can support the proposed 

legislation only if it is modified to limit its operation to 

white areas or if it provides for the deletion of duplicating 

programming from distant signals We recognise that designing 

legislation that is capable of meeting these concerns may be 

difficult, and that the technical and administrative implementa­

tion of any such scheme may be burdensome, and we are prepared to 

work with the bill's sponsors and others to attempt to solve 

those problems If they cannot be solved, however, we cannot 

support the legislation as it now stands 

Another concern of ours is the length of the sunset provi­

sion Is there any evidence that an eight-year period is 

required? In the absence of compelling evidence to the contrary, 

we would suggest a much shorter sunset period of, say, three 

years. Also, it seems to us that, just as the TVRO industry has 

used the (unjustified) expectations of backyard dish consumers to 

support the need for this legislation, unless something is done 

in the future to educate those dish owners, those expectations 

will be even greater in eight year3 Therefore, we suggest that 

carriers providing service to dish owners be required to notify 

those owners that the programming is being provided pursuant to 
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legislation that is scheduled to sunset by a specific date Such 

a provision will help to insure that consumers will not be caught 

by surprise 

In sum, The 97 Television Stations urge the Subcommittee to 

move cautiously with this legislation and to consider the full 

impact of its passage on the distribution of television program­

ming in the United States When the full picture is in view, we 

think you will agree that, unless the legislation is significant­

ly limited in scope, it may have unintended costs in terms of 

disruption to the effective provision of terrestrial broadcast 

service in small markets that far outweigh the bill's intended 

benefits 

* * * 

William P Duhamel, Sr is President of Duhamel Broadcasting 

Enterprises, licensee of four television stations in South 

Dakota, Wyoming and Nebraska In addition to helping found The 

97 TV Stations, Dr Duhamel is a member of the boards of the 

National Association of Broadcasters and the ABC Television 

Affiliates Association 
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APPENDIX A 

COMPANY 

KXJB-TV 

Eagle Communications 

Sawtooth Communications 

Ponderosa Television, Inc 

KTVH, Inc 

1st National Broadcasting 

Duhamel Broadcasting Enterprises 

KMTV Broadcasting, Inc 

The Post Co 

Price Broadcasting Co 

KMTR, Inc 

NWG Broadcasting Co 

Montana Television Network 

Glendive Broadcasting Co 

McGraw-Hill Broadcasting Co , Inc 

STATION 

KXJB 
KCMT 
KNMT 

KECI 
KTVM 
KCFW 
KIEM 

KIVI 

KTVZ 

KTVH 

KXWY 
KFWY 
KRWY 

KOTA 
KDUH 
KSGW 
KHSD 

KMVT 

KIFI 

KIDK 
WJSU 

KMTR 

KIMA 
KETR 
KLEW 

KTVQ 
KRTV 
KPAX 
KXLF 

KXGN 

KERO 
KGTV 

LOCATION 

Fargo, ND 
Alexander, MN 
Walker, MN 

Missoula, MT 
Butte, MT 
Kalispell, MT 
Eureka, CA 

Boise, ID 

Bend, OR 

Helena, MT 

Casper, WY 
Riverton, WY 
Rawlins, WY 

Rapid City, SD 
Scott3bluff, NE 
Sheridan, WY 
Lead, SD 

Twin Falls, ID 

Idaho Falls, ID 

Idaho Falls, ID 
Anniston, AL 

Eugene, OR 

Yakima, WA 
Pasco, WA 
Lewiston, ID 

Billings, MT 
Great Falls, MT 
Missoula, MT 
Butte, MT 

Glendive, MT 

BakerafieId, CA 
San Diego, CA 

KGET TV, Inc KGET Bakersfield, CA 
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COMPANY 

Golden Empire Broadcasting Co 

Sacramento Valley Television, Inc 

California Northwest 
Broadcasting Co 

Retlaw Broadcasting 

San Joaquin Communications Corp 

KNTV, Inc 

Blair Broadcasting of California 

Shamrock Broadcasting Co , Inc 

Broadcasters of Mississippi 

WICS-TV 

First Charleston Group 

Jackson Telecasters, Inc 

East Texas TV Network 

Southeastern Ohio Television 

Eastern Oklahoma Television 
Co , Inc 

KQTV 

WAGM-TV, Inc 

Marsh Media 

Spartan Radiocasting Co 

ROUS Broadcasting, Inc 

North Platte Television, Inc 

Nebraska Television Corp 

New Mexico Broadcasting Company 

STATION 

KHSL 

KRCR 

KVIQ 

KJEO 
KMST 

KSEE 

KNTV 

KSBW 

KEYT 

WJTV 

WICD 

WCIV 

WBBJ 

KLMG 

WHIZ 

KTEN 

KQTV 

WAGM 

KVII 
KVIJ 

KIMT 

KOUS 
KYUS 

KNOP 

KHAS 

KGGM 

LOCATION 

Chico, CA 

Redding, CA 

Eureka, CA 

Fresno, CA 
Monterey, CA 

Fresno, CA 

San Jose, CA 

Salinas, CA 

Santa Barbara, CA 

Jackson, MS 

Champaign, IL 

Charleston, SC 

Jackson, TN 

Longview, TX 

Zanesville, OH 

Durant, OK 

St Joseph, MO 

Presque Isle, ME 

Amarillo, TX 
Sayre, OK 

Mason City, IA 

Hardin, MT 
Miles City, MT 

North Platte, NE 

Hastings, NE 

Albuquerque, NM 
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COMPANY 

Spokane Television, Inc 

Sunshine Television, Inc 

Columbia Empire Broadcasting Corp 

Eugene Television, Inc 

Donrey Media Group 

Pikes Peak Broadcasters Co 

Meyer Broadcasting 

KXMC-TV, Inc 

Chronicle Broadcasting 

Freedom Communications, Inc 

Ambassador Media Corp 

Harriscope Broadcasting Corp 

Stauffer Communications, Inc 

STATION 

KTHI 

KDRV 

KNDO 
KNDU 

KBCI 
KVAL 
KPIC 
KCBY 

KOLO 

KRDO 
KJCT 

KFYR 
KMOT 
KUMV 
KQCD 

KXMC 
KXMB 
KXMD 
KXMA 

KAKE 
KUPK 

KTVL 

KPVI 

KULR 
KBAK 
KTWO 

WIBW 
KCOY 
KMIZ 
KGWC 
KGWL 
KGWR 
KGWN 
KSTF 
KTVS 

LOCATION 

Fargo, ND 

Medford, OR 

Yakima, WA 
Tn-Cities, WA 

Boise, ID 
Eugene, OR 
Roseburg, OR 
Coos Bay, OR 

Reno, NV 

Colorado Springs 
Grand Junction, ( 

Blsmark, ND 
Minot, ND 
Williston, ND 
Dickinson, ND 

Minot, ND 
Bismark, ND 
Williston, ND 
Dickinson, ND 

Wichita, KS 
Garden City, KS 

Medford, OR 

Pocatello, ID 

Billings, MT 
Bakersfield, CA 
Casper, WY 

Topeka, KS 
Santa Maria, CA 
Columbia, MO 
Casper, WY 
Lander, WY 
Rock Springs, WY 
Cheyenne, WY 
Scottsbluff, NE 
Sterling, CO 

Holston Valley Broadcasting Corp WKPT 
WEVU 

Klngsport, TN 
Naples, FL 
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COMPANY 

Alaska Television Network 

WPEC 

KFBB Corp 

WENY, INC 

Youngstown Broadcasting 

Benekek Broadcasting Corp 

Central Texas Broadcasting 
Co , Ltd 

Buford Television, Inc 

Apple Valley Broadcasting, Inc 

Spokane Television, Inc 

Lorimar Telepictures 
Broadcasting Group 

South Texas Telecasting 
Co , Inc 

EGF Broadcasting 

KAAL-TV, Inc 

WHYN Stations Corp 

STATION 

KATK 
KJUD 
KIMO 

WPEC 

KFBB 

WENY 
WMGM 

WYTV 

WTAP 
WBKO 
KDLH 

KXXV 

KLTV 
KTRE 

KAPP 
KVEW 

KXLY 

KCPM 
KMID 
KSPR 

Kill 

KESQ 

KAAL 

WGGB 
WGME 
KGAN 
WICS 

LOCATION 

Fairbanks, AK 
Juneau, AK 
Anchorage, AK 

West Palm Beach, FL 

Great Falls, MT 

Elmira, NY 
Atlantic City, Nj 

Youngstown, OH 

Parkersburg, wv 
Bowling Green, KY 
Duluth, MN 

Waco, TX 

Tyler, TX 
Lufkin, TX 

Yakima, WA 
Kennewick, WA 

Spokane, WA 

Chico-Redding, CA 
Midland-Odessa, TX 
Springfield, HO 

Corpus Christi, TX 

Palm Springs, CA 

Austin, MN 

Springfield, MA 
Portland, ME 
Cedar Rapids, IA 
Springfield, IL 

Kansas Broadcasting Systems, Inc KWCH Wichita, KS 
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Mr KASTENMEIER The subcommittee stands adjourned 
[Whereupon, at 12 45 p m , the subcommittee was adjourned ] 
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CORnHUSKER PUBLIC POWER DISTRICT 
TELEPHONE (402)564-2821 P O BOX 9 COLUMBUS, NEBRASKA 68601 

Honorable Peter W Rodino, Jr , Chairman September 3, 1981 
House Judiciary Committee 
U S House of Representatives 
Washington, D C 20515 

Dear Representative Rodino 

On behalf of consumers of Cornhusker Public fower District, I urge your 
support for two pieces of legislation that we feel are vitally important to 
our task for providing reliable, reasonably-priced television programming for 
the home satellite dishes in our community 

We are a member of the National Rural Telecommunications Coooperative (NRTC) 
The NRTC is currently the only independent packager of television programming 
to the satellite dish market Our goal is to bring packages of satellite 
programming to the unserved rural consumers with a cooperative, non-profit 
service orientation at an affordable monthly cost which is truly comparable 
to cable subscription service 

The NRTC strongly supports the following two bills 

H R 1885 - The Satellite Television Fair Marketing Act This bill has been 
heard by the House Energy & Commerce Subcommittee on Telecommunications In 
testimony, the NRTC outlined the difficulties we are having in gaining access 
to programming and getting programs which are available at reasonable costs 
H R 1885 would make cable programming available to satellite dish viewers 
and would permit programmers to sell their signal themselves However, if 
programmers sell to another party, they must make their signal available to 
others on a non-discriminatory basis 

H R 2848 - The Satellite Home Viewer Act This bill would create a 
mechanism by which packagers of home satellite programming would make 
payment to the copyright owners of the programming shown on superstations 
and networks This legislation is vitally needed to clarify a cloudy and 
uncertain area H R 2848 will encourage the packaging of quality satellite 
programming thereby creating a competitive environment which will benefit all 
consumers 

We urge you to consponsor and support both of these bills To cosponsor 
H R 1885, you can phone Kevin Cloud (Rep Tauzin) at 225-4031 To cosponsor 
H R 2848. you can phone Shannon Foley (House Judiciary) at 225-3956 

Thank you for your support and encouragement of the efforts of the NRTC to 
bring the benefits of modern satellite technology to rural America 

Sincerely, 

&£*&!£> 
Norman L Hoge 
General Manager 

pc Tim Rowan, Dir Marketing „ 
& Human Services 

SERVING IN BOONE COLFAX GREELEY NANCE PLATTE AND WHEELER COUNTIES 
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ATTACHMENT TO LETTER ADDRESSED TO HON. PETER W. RODINO. JR. 

CHAIRMAN OF HOUSE JUDICIARY COMMITTEE 

Please consider our signatures as affirmation of a letter from 

Norman L Hoge, General Manager of Cornhusker Public Power 

District requesting your consideration and support of H R 1885 

The Satellite Television Fair Marketing Act, and H R. 2848, The 

Satellite Home Viewer Copyright Act 

SIGNED THE 3RD DAY OF SEPTEMBER. 1987. BY CORNHUSKER PPD BOARD OF DIRECTORS 

<^fo«d/?6. Tjg^tf'<&W \^/A 
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IV-SAT P 0 BOX1069 
BROADCASTING INC G&ROY CA 950111069 

SPACENETl TRANSPONDERIT-itAUDIO 

TELEPHONEWWW5M 

November 9, 1987 

Hie Honorable Robert W Kastenmeier 
Rayburn Building, Roan 2328 
Washington D C 20515 

Dear Representative Kastenmeier, 

It has come to my attention that the copyright hearings have been noticed 
for November 19, 1987 Originally we at K-SAT wished to represent a number 
of concerns regarding HR2848 If indeed H S T A will be invited to testify 
we feel that our additional concerns can be made through personal contact 
and written testimony Please advise us as to whether H.S T A has been in­
vited 

Sincerely, 

fifucU 
V C Dawson, President 

VCD ]lw 

CC Mike Remington 

THE INFORMATION AND ACTIONC8ANNKL' " < • * $ 
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•SAT P 0 BOX 1069 
BROADCASTING INC GILROY CA 9S0S11069 

SPACENET 

TELEPHONE W8-84SS558 

November 3, 1987 

Dear Representative 

We at K-SAT representing large numbers of dish owners and cable 
subscribers in your district have sent K-SAT representatives to 
meet with you and discuss S889/HR2848 and the copyright legisla­
tion pending ' 

Please meet with them and allow them to review the materials perti­
nent to the legislation as you would with your constituents who 
they represent Upon their return they will report back to your 
constituents via our nightly radio program 

Thank you for your courtesy on this important matter 

Sincerely, 

V C Dawson, President 

THE INFORM A TION AND A CTION CHA NNEL " 
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AFRTS FUU CHARTS 

Program distribution Murcw and methods 

,1 'Distribution of TV programming to U S. military basas via aatallita 

Tha top chart shows how programming flows to BFHTS facilitias around • 
tha world bafora it- is transmitted ovar— the-alr or on cabla Tha first 
column showa varioua aoureas and kinds of programs. Tha middle column 

__ displays different ways programming is movad from its aourca to its destl-
natlon Tha right aida portrays AFRTS facilitias and ultlmataly tha TVs 
that sarvicsman and woman usa to watch news, entertainment, ate. 

Tha lowar chart graphically daoicts how satallita dalivarad programs 
— — ar» sant to Sateom- Fa, a US aatallita locatad ovar the aastarn part of 

our country, from tha wast coast studio facilitias. East and wast coasts 
Intalsat downlink/uplink facilitias racaiva tha F 3 signal, ehanga it from 
NTSC to another standard and transmit it up to tha Atlantic and Pacific In­
telsat satallitas Military basas around tha world pick up ona of tha two 
Intalsat signals, combine tha satellite delivered programs with others de­
livered on video tape, film etc , and than aand the combined programming 
to servlcaperson'a televisions via over—the~air and/or cable How signals 
get to military basa(s) has NOTHING to do with how programming gets 
to Individual television seta from the AFRTS facility at each base' 
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IROADCASTING INC 

Datei October 12 1967 

Tot The Itonorabla Hike Synar 
Rayburn Building Room 24<t 1 
Washington DC 20515 

TELEPHONE tM-M-HH 

Open Letter 

' Representative Synar 

Thank you for thla opportunity to addreaa the suparchannel iaaue 
As a basis to the viewpoint of K-SAT you should undaratand that our 
first responsibility ia to encourage the use of satellite carriage 
of long distance signals both in the clear and scrambled As you 
know Congress naa in the paat set: ery liberal ground rules in legis­
lation to encourage tha cable industries use of satellite when cable 
was a new and struggling technology You have In the post referred 
to K-SAT as those who believe there is a cable conspiracy I would 
like to point out that our fear is that the home dish industry as a 
new struggling technology may not be considered to receive the same 
legislative incantlvee and liberal ground rules as other technologies 
such as cable has 

It is in the above perspective that HR il<l seems void of home dish 
incentives I therefore submit eight (el points ot refinement con­
cerning HR-2B4B It ia our belief at K-SA* that these provisions 
would causa tha use of satellite delivered signals to prosper and at 
the same tine insure a level playing field for entry into thia new 
growing market 

1 First let us consider the moat fair methods for the establishment 
of copyright teas Farlty with cable viewers is what wa request 
Certainly a home owner with both cable end satellite TV should 
not be expected to pay a higher tariff for owning a dlah In thie 
way should tha courts FCC or Congress change current conditions 
parity can be maintained 

2i As for tha tendency for prograa suppliers to charge diah owners 
mora for the same product than to cable subscribers once again we 
balieva in parity 

3i As far aa placing limits that would serve to inflict a ca-tel if 
services that launched prior to June of '67 we once again say 
lets open the field Aa long as proper fees will be paid wh r not* 
have competition and at tha same time growth for the home satel­
lite industry 

With regard to ten (10) percent cable penetration such formula 
would predicate all business plans to cable plans not home dish 
It alao serves to note that if that same formula were imposed 
today the majority of services carrying broadcasts to the home 
market (Netlink SB J) would not qualify to do so Such a formula 
ia obsolete from it a inception and only serves to regulate grout 
of one industry (home dish) to tiat of another (cable) 

Currently there is no lnsuranae that non-discriminatory marketing 
provisions outside of cable affiliation will take place The 
same industry observations that developed the need for the market­
ing provisions I D HR-1BB5 are needed for long distance carriers 
if they are to in effect serve the role of program providers to 
the home dish industry 

If parity of ci 
auch provision' 
change for all 

copyright payment exist there ia no need to sunset 
is When copyright fees change for one they should 
L 

7 You must grant that the original role of the so-called passive 
common carrier haa evolved to (aa Congressman Don Edwards put it) 
a more active status No longer does a WTBS or WCN remain non-

anvolved in the fact that thay are carried to cable and home dish 
Further those tariffs filed almost ten years ago by passive car­
riers auch as United Video and Southern Satellite now Tempo have 
evolved with the satellite delivery technology into a much more 
active atate There exist a need to clarify under statute that 
any licensed broadcaster may enter this active program providar 
status Only with this clear open door statement can it be an­
nounced that competition is to prevail in the carriage of broad­
cast signals via satellite 

8 Finally in tha spirit of the First Amendment and the free flow of 
information via the public airways it is important the guaranteed 
access to all long distance signals using satellite be assured 
It is always with regret and sense of outrage that we at K SAT 
have observed the withdrawal of some signals (Netlink a cable 
backed provider as agreed with NBC not to serve some dish owners) 
from tome segments of the taxpaymg and copyright paying public 
This type of concerted refusal to deal along with combined restrair 
among competitors can not be tolerated if there is to be competi­
tive market conditiona and consumer protection 

I hop* that you can respond to tha concerns of K-5AT at your earliest 
convenience Aa for your comments directed at K-SAT in Nashville a 
amall broadcast group in opposition for their own private gain 
While K-SAT nay be small group in your eyes our points on HR-2M8 
are large in scope As fax as personal gain I feel you have been mis­
led He advocate a totally competitive market Once again I wish to 
thank you and Representative Kaatenmier for undertaking a difficult 
and complex task for that is the bench mark of leadership I only 
wiah that K-SAT had been Involved in the formulation stages Possibly 
then we could have found ourself in support of HR IB48 with the re 
quested amendments we can support and work for the success of a fair 
copyright bill 

V C Dawson President 

VLDiJlw 

CC Rep 
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WHY 3 800 IS GOOD POLICY 

Showtime, which is owned by Viacom International, Inc , a multiple system cable 

television operator, we are advised has eiiculated a document on Capitol Hill entitled 

"Why S 880 Is Bad Policy " This document is Inaccurate and misleading Each of 

>liowtinic's points are addressed 

bhuwtiine argues that passage of the distribution provisions of S 889 would hurt 

dish consumers These piovlsions stule that if satellite pioijrammers choose to market 

then piogramming to dish owners thiough thud pailies, tiny must establish reasonable 

financial and character criteria under which multiple paitics have the ability to qualify 

as distributors 

This would not eliminate program packages On the contrary, it would provide foi 

meaningful competition In the delivery of progiam packages Rather than forcing 

programming services to withdraw their authoiizations, passage of S 889 would ensure 

that multiple entities would be able to retail these packages to the consumer Multiple 

piogram packagers would be able to purchase piogramming at wholesale for sale at retail 

in competition with one another 

This is not the situation today Showtime and HBO are the only universally 

available, reasonably complete packages Both are owned in common with major cable 

television operators and the prices they charge to dish owners are controlled by the cable 

Industry Because of this, neither has a real incentive to aggressively market Its service 

to dish owners The services of neither of these companies is available In the package of 

the other 

Nor would passage of this bill "Baulkenne" the progiumming sales business "so as to 

make it worthwhile to virtually no major distributors" The facts speal. otherwise The 

Amway Corporation, a $2 -1 billion company, along with the NRTC, are both seeking to be 
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distributors and are both urging passage of S 889 These major companies have great 

i Mierlence In retail sales and service to consumers and have testified In strong support of 

the legislation i, 

The argument that the distribution provisions of S 809 would hurt consumers is 

iinili i i ly fi ivolous The bill does not require a "legislatively dictated distribution 

\ id in" II merely seeks to ensure that If sale to the dish owner Is made through a third 

, nrly (cable system) that otheis slmllaily qualified cannot bo shut out The legislation 

'i>«ves up lo each service the establishment of reasonable critc i la 

It is cable television operatois that have been successful In convincing Congre.s to 

pass a "legislatively dictated" distribution system by which broadcast product la available 

to cable companies and their subscribers at rates dictated by_ the Congress and the 

Copyright Tribunal This Is called the cable television "compulsory license" Similarly, 

telephone companies and power utilities must provide pole attachments to cable 

television companies at legislatively dictated lates Cable operators convinced Congress 

that It and the FCC should dictate pole attachment rates 

S 889 does not go that far It merely establishes a limited requirement that If the 

programmer has determined to establish criteria for the distribution of programming 

through a third party, It cannot discriminate among equally qualified third-parties 

Neither the Congress nor the TCC Is asked to rate regulate This limited requirement is 

necessitated by the cable television Industry itself because of the pressure which It has 

placed on satellite programmers not to deal or to deal at Inflated rates with would-be 

third-party (lndependent-of-oable) packagers 

It is nothing short of absurd to suggest as the Showtime piece does that "cable 

remains substantially regulated on the local level" While many cable companies pay 

franchise fees, these fees are for the privilege of using the streets and ways of the 

community The business of cable television was deregulated by Congress in 1984 In 
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nearly all markets, cable rates and terms of service are deregulated In fact, cable 

operators are trying to prevent local communities from regulating any aspect of their 

business including those very few areas permitted by the 1994 Cable Act They have 

been successful In several recent court oases in California 

Cable was deregulated based on the premise that the video marketplace was 

(.inciting jutli that cable would have many competitors Cable is rigorously fighting to 

(invent fiiluii competition from telephone compunies Today, there Is only one 

competitor to cable for the consumer who wishes to view multiple sources of over-the-

un non-broadcast piogrammlng in the home That competitor is direct satellite 

reception That competitor Is being squeezed out of the market by the control which the 

major cable television companies have over the major satellite programmers In nearly 

all cases, there are either one and the same company or subservient to the cable 

company because the cable company is the sole purchaser of the programmer's product 

The cable Industry, through Showtime, next argues that only If cable is allowed to 

Invest heavily In new programming will it be able to compete against other distribution 

technologies Congress Is told 

S 8BB would force cable programmers to sell that new 
programming under a federally established regime controlling 
rates, terms and conditions whether or not it made economic 
sense for the programmer 

The legislation says nothing about Congress establishing rates, terms and 

conditions Again, the only law touching cable television and mandating rates, terms and 

conditions is the Copyright Act of 1978 and the Pole Attachment Act cable television 

operators are able to access programming and facilities at federally controlled rates 

S 889 does not do this It allows the individual programmer to set its own reasonable 

rates, terms and conditions 

Nor will passage of the bill prevent investment in new programming In fact, the 

opposite is likely to occur Programmers will be more likely to Invest knowing that a 
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new market (dish owners) is there to be seived and the cable monopoly can no longer 

control their service to that market 

Finally, nothing In,the legislation prevents programmers which have not scrambled 

liom scrambling and making use of the VideoCipher II 01 any other technology Nothing 

intvuits the FCC from adopting the VideoCipher n, if it finds that it is the appropriate 

'iifKliud The legislation merely provides for a limited regulatory role caused by the 

rod that the control of the sol ambling ha.dware, has b.>t=n, Is now, and will likely 

lenidin, in the hands of one company Through its conliul of the (hips, which are 

necessity for the scrambler and descrambleis, General Instruments has a monopoly over 

the hardware of encoding and decoding equipment The legislation provides for a limited 

government role In the establishment of standards This is oversight required because 

the existing monopoly over harware has resulted in inflated puces and periodic shortages 

K-SAT 
BROADCASTING 

V C DAWSON 
President 

Business Office 408448.5558 
Fscsimtle Midline 408 8485571 
Bulletin Board 408 848 6915 

- < 1 -
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To the Honorable Members of the United States Congress 

6eneral Instruments corporation currently has an ABSOLUTE MONOPOLY on the 
manufacturing distribution pricing computer control and repair of the 
Videocipher 11 decoder Manufacturers distributors dealers and consumers 
arc being GOUGED on the entire operation of this system The decoder is 
grossly over-priced in many cases costing as much as half the price of an an 
entire satellite TV system At the present time only GI and Channel Master 
build the "module which plugs in to either the stand-alone decoder or the 
Integrated Receiver/Descrambler (IRO) However virtually all modules 
pidnufaclured by Channel Master are bought back by GI making GI again the sole 
source GI recently announced that they had licensed Houston Tracker 
Corporation to build the stand-alone descrombler In fact all they are doing 
is putting Houston Trader's name and logo on the stand-alone descrombler 
built b/ GI meaning that there Is not nou and nevur will be any competition 
on this product without Congressional intervention In addition GI has 
testified that the entire VC-II is built in the U S and Puerto Rico 
However I hove examined the module board on my personal VC-II and found 
that is is plainly marked "MADE IN TAIWAN R O C 

Since GI is the sole source of supply there is consequently 
absolutely NO competition on pricing Other manufacturers who have come 
forward and requested permission to build the entire unit or the module 
Itself have been turned away empty handed GI owns the patents on certain 
software components on the module board end they have absolutely no 
Intention of letting anyone else build this board Last year at hearings 
in Congress GI stated that the price of the VC-II would drop sharply Nou 
one year later the current dealer WHOLESALE price ranges from $360 to $430 
(if he con even find one to buy) Compare that ulth the average RETAIL price 
of one year ago $395( Ue can only assume that the price will get worse and 
nit better as long as 61 is permitted to hove their monopoly Obviously 
standardized encryption would create competitive pricing 

61 also has an absolute monopoly on the computer control center for 
handling all Videoclpher II units in use today This gives them the power to 
override any and all Inputs from the programmers including turning off 
programmer s paying customers whenever they feel like it GI's 
Vice-President Larry Dunham has admitted In oral and written testimony that 
they have turned off over 12 000 decoders He claims that these uere oil 
"illegal" units However he has yet to publicly show any evidence against 
each of these 12 000 customers or any court order authorizing them to turn 
those customer's off The FACT is that with very few exceptions 61 has NO 
legally supportable evidence and NO court orders to take this action By use 
of the power that their absolute monopoly gives them they are able to 
override Anything that the programmers are able to do to control their own 
customers There ARE alternative means of controlling the system which could 
be developed if standardized encryption were to become a reality 

GI's repair center lo the only authorized repair center anywhere for the 
VC-II When a customer sends a unit in for repair ha cannot get competitive 
pricing on repairs any more than he can on purchasing the decoder As a 
result 61 normally charges flat rate of S295 00 for any non-uarronty repair 
Furthermore the customer cannot get any second opinion" or other bids 
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on his repairs The customer is again TOTALLY at the mercy of 61 s 
absolute monopoly Compare this uith the normal policy of a company doing 
business in a competitive environment In that case the customer uould only 
be charged for actual parts and labor used and not 60UGED for a price almost 
equal to the original purchase price of the decoder And if the customer 
was not satified uith the repair estimate given at one company he uould be 
free to take his repair business elseuhere Consider one common repair 
The VC-II module software is sustained by use of a small lithium battery 
When this battery goes bad vital ID data will be lost If the module is 
out of uarranty GI will then charge $295 00 for a repair that consists of 
rLplacing a S2 00 battery and re-programming the 10 data (uhich probably takes 
Icsb than I minute) Here again it becomes readily apparent that 
*> t andai diiat ion by congressional Mandate is the onl> solution 

The claims by GI and others that the standardisation portion of S-889 
uould hamper further innovation in this technology is absolutely unfounded! 
In the 1940*5 RCA developed the television as ue krau it today Their 
invention was licensed to other manufacturers As a lesult ue have had 
numerous innovations and improvements in the television system Houever thai 
same television that RCA developed in the 1940's will still uork on the 
television broadcasts signals used today The same could be said for the 
Video Cassette Recorders (VCR) which ue have today If only one manufacturer 
had been permitted to build this product ue uould still have bare-bones 
no--frills basic VCR' s selling for $1500 00 However as a result of 
standardization and multiple licensing one can readily purchase a VCR uith 
infinitely better picture quality and more features for $200 00 These 
advancements can ONLY take place though uith competition and competition on 
decoders can only come about uith standardization Houever it needs to be 
clarified that standardization uould apply ONLY to the encryption/decryption 
technique and not to the actual physical hardware This uill leave the door 

"open for other manufacturers to explore neu methods of achieving the same 
rtsuit 

The Federal Communications Commission has the resources to evaluate the 
encryption problem end determine the appropriate standard It is imperative 
that a standard be adopted Despite claims to the contrary there are at 
least 5EUEN other encryption methods IN USE on satellite TV in this country 
TODAY' Standardization uould guarantee that consumers uould not be faced 
uith the problem of having to purchase multiple decoders in order to receive 
various channels 

PLEASE HELP US KEEP THE STANDARDIZED ENCRYPTION PORTION OF S-889 
COMPLETELY INTACT. Please feel free to contact me if yoj have any questions 
about the Videocipher and GI's handling of it 

Respectfully 

ClyOe Uayne Ellis 
K-Sat Videocipher 
Issue Coordinator 
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€kmiM/^i 
of Centra] Florida 

A Division of American Tefovfsfon 4 Communications Corporation 
A 71UE INC COUMNY 

T J HARVILLE 
Vice President ot Operations/Coastal 

September 30, 1987 

John Link 
1081 fron Street 
Port St John, FL 32922 

Dear Mr Link 

It seems we are unsuccessful in talking with each other by phone 

CableVision of Central Florida sells it's videocypher decoders 
for $795 00 plus sales tax, and has done so for nearly six 
months This is the price that I've chosen to sell the unit for 
based on it's reliability (or lack of) as it can be defeated by 
those electronically skilled 

We hope to receive a shipment of the new state-of-the-art decoder 
in the near future As we currently do not have them, we would 
be happy to assist you in finding a new decoder for the current 
competitive price 

I hope this information is of assistance to you 

Sincerely, 

T J Harville 

TJH/blb 

mOvqXMQ EMTEnTAMMEMT *MD IKFOWMATtOW SERVCES 0* BftEVABO OHAHGE OSCCOtA. SEM.MXE *XO VOUttlA OOUMTCS 

In Bravard County 720 MaQiufta Avo • Ms bourne FL 32935 (305) 254-3300 
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Pethaps the worst offender is a system whose very design requires 

a dependable battery supply to operate General Instrument's 

VideoCipher II satellite descrambling system spotlights the hidden 

cost of ownership that can occur when design engineers gloss over 

their use of lithium power The VC II is unusual in that it de­

pends upon the battery-backed data integrity of its CMOS RAM and 

'PI ' MO > 7000 series microprocessor The CMOS code keys are tied to 

pen < 'J 1 codes an GI's own computer So, unless these keys match 

youi eleclLonic ID number, the box is unrecognizable to the system 

The unit has no on-off feature, but seems to draw over 20 W, gauging 

by liuw my cat wants to curl up to it on snowy nighL. Whenever the 

system is powered up, the battery is being relieved of its CMOS sup­

port task by the VC II's internal power supply 

When the VC II batteiy goes that's it The microprocessor stops 

processing, the RAM (and its hidden code keys) go bye-bye Critics 

of the problem refer to these boxes as "brain dead " Incredible 

oversight 

Now, GI has a 90-day warranty on the VC II And out-of-warranty re­

pair set? owners back about $200—half the price of a new unit The 

instructions make no mention of the surprise awaitang owners whose 

units may have lain unpowered, in inventory, for half their two-to-

three year estimated unpowered shelf life 

At least one enterprising engineer has advertised that for $79, he 

will crack the VC II's sealed case (a violation of GI's warranty, 

incidentally) and replace the aging lithium cell with a new, larger-

capacity one He'll also monitor the RAM keys that are in the box 

so that if it ever does lose power and die, there is some hope of re­

suscitating it. Those keys, like DNA, can be re-inserted by enter­

prising hackers 

Electronics Engineering Times 928B7 

"Lithium Is Losing Its Luster" 
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I 128 CLEARVIEU ORIVE 

ALLEH TEXAS 75002 
OCTOBER I 1987 

THE HONORABLE SEMnTOR J JAMES EXON 
fcOOM 330 
HARI BUILDING 
UnSHIIIGTON DC 20510 

Oear Senator E^on 

This letter is In response to a question uhich yot addressed to Mr 
Larry Ounhan at the recent hearings on S-689 You asked Mr Dunhan uhere 
the Uideoclpher II descranbler is nanufactured 

I hereby state that I have exenlned ny personal Uideoclpher II 
descranbler and found that the nam circuit board (61 assenbly part nunber 
I1B27 ASSV 28049-2) Is clearly silk-screened ulth narkings 

/ 
MAOE IN TAIUAN R.O.C. 

Sincerely / — 

Clyfifc Uayne E l l i s 
h-Sat Nat tonal Coordinator 
for Issues Relating to 
the Videocipher and 6eneral 
Instruments 

I hereby c e r t i f y that on this date OeSJf \f ^{V\ O ^ M Afl- *0^ft*jMJU fcJtiljLfa 

appeared in person before me and aff irmed th*fral l statements contained herein 

are true and correct 

Notary S V v l ^ S , . G U A . , Date OX 1 , 1 ^ 

Commissi j~t E \p i res V ^ - f t ^ State TY 
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Section 4: 
Availability of Network Programming to Rural Areas 

It is imperative that this network section remain 
as part of this bill since the networks must be held 
accountable because they exist in the public interest, 
are paid for by our advertising dollars, are using our 
public airwaves to reap healthy profits, and best exempli­
fy our First Amendment rights 

However, when this bill goes to markup, we ask that 
the wording in this section be revised so that the net­
works are required to leave their prime-time, fronthaul 
feeds — intact with national advertising — in the clear, 
while allowing them to scramble their raw feeds or back­
hauls. This would then remove the responsibility for 
a solution from an FCC who has exhibitod absolutely no 
concern for the plight of Americans in the so-called 
"white areas " In fact, this same FCC, in harmony with 
the networks, has been touting translators as the only 
solution But we know by now that translators will never 
be the solution An informal affiliate survey done late 
last year (and submitted to the FCC) revealed that most 
affiliates have absolutely no plans whatsoever to install 
translators, deeming them to be unreliable, too costly, 
and an obsolete technology This whole translator issue 
has been used by the FCC and the networks as a smokescreen 
to pacify concerned legislators while they (the networks) 
proceeded with their scrambling plans Therefore, by 
allowing the FCC to handle the network issue, translators 
might still be forced upon us as a regressive solution 
With the efficiency and effectiveness of satellite tech­
nology now available to all Americans, why should the 
networks be allowed to enjoy this amazing new technology 
themselves while denying Americans in "white areas" that 
same opportunity? 

The networks have been unable to come up with any 
hard evidence to show that their affiliates are in danger 
of being bypassed. To the contrary Surveys have con­
firmed that though dishes have been in place for several 
years now, affiliate ratings have risen while national 
network ratings have declined. The networks state they 
want privacy, yet they left the privacy of landlmes to 
go up onto our public airwaves to reap healthy profits 
The networks state they are a private business, yet they 
manufacture a product called news and entertainment 
designed for distribution to the general public But 
what other business in America manufactures a product 
for the general public, then excludes a segment of that 
public from having it because of where they live? 

Because network scrambling is a violation of our First 
Amendment rights, and because their actions are callous 
and discriminatory, it 16 of extreme importance that the 
network issue be retained in this bill 
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J&.SAT P 0 BOX 1069 
BROADCASTING G1LR0Y CA9S09U069 

,/M CE\ M TELEPHONE 103-848 5558 

iUOTtb FROM SENATE REFORT 222 THE LEGISLATIVE HISTORY HIMD INTRODUCTION TO 
cUHTt kILL 5 U 6 U , WHICH WAS SIGNED INTO LAW A5 THE PUBLIC BROADCASTING ACT 
= l-\_ ' 

The . ct i ties of PBS (SectIon 3Veu SubDaraaraph C) conducts itself in a 
amsr that will most effectively assure maximum freedom or non-commercia 
ddij and television broadcast stations from interference with or control over 
ne uioaramtrina content or other activities " d e Ine purpose of PBS i s NOT 
o be a private network but a PUBLIC network, and that all m o m es given to it 

the U S Go/ernment is to ensure that the programming content of the ENTIRE 
broadcast either via radio or TV, is not interfered with in any way, and that 
o controls are e>ercised over it ) 

The airwaves themselves over which programs are broadcast ARE FUBLIC 
=0DEPTV and the purpose of PbS is to assist in providina the broadcast 
aci1ltias necessary to carry educational radio and television programs TO AS 
ANY OF THE CITIZENS OF THIS COUNTRY AS POSSIBLE 

.MACTED IN 1977 HOUSE RESOLUTION H R| 9oKi GrtVt PBb H TUTAL OF *i U41 BILLION 
JF TAXPAYER MONEY TO USE THE PUBLIC A I R W H V E S 1 OUOTES FROM THAT BILL 

Fubl l c Broadcasting is for Hi_L Americans ' 

Trie money will be used amono other purposes to pi an the oest use OT the 
-ublIC Broadcastino Satel lite System to e <tena the reacn of public television 
ncJ iadio signals to all taxpayers far H L L taxpayers contrioute to QUblic 

Droadcastina 

REMARKS FROM THE 1967 SENATE CONGRESSIONAL RECORD REGARDING THE FUBLIC 
SOADCASTING ACT OF 1967 (CONTRIBUTED BY GLORIA BARNETT) 

•- Pro mire 'We are also aware that', as Herbert Hoover asserted 40 years 
igo the publlc owns the airwaves and that the Federal Government i s the only 
-gencv which can act in this interstate area to male certain that the airwaves 
-ire used in the public interest ' 

i U -

WUE IN FOB VA HON AND A CTION CHANNEL - c -<• 
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CkSAT 
BROADCASTING 

P 0 BOX 1069 
GILROY CA 950311069 

M*^™ ' TELEPHONE408 8485558 

Upon Eiqning the Public Broadcasting Act o-f 1 9 O 7 President Lyndon B Johnson 
renurfed 'So toda\ we re-dedicate a part o-f the air waves which belonqs to all 
o- i he people and we dedicate them -for the enliqhtenment o-f all the people I 
belie ( the time has come to stale another claim in the name Df all the people 
— itdi e a ciaim based on the combined resource ot communications I believe 
the f-ine has come to enlist the computer and the satellite as we 11 as 
te <_ lbian and radio and to enlist them in the cause o+ education ' 

]|J l £bHT DF THESE LAWS H - S H T ' S FGLICY ^EGAFbiNb FoS IS AS HOLLOWS 

11 insomuch as the pub lie has paid 5<< ot the deveiopment and tne continuing 
costs o-f the Public Broadcasting Service vPBS) and 

Z .n=omuch os PBS has used those -funds to purchase equi pment and I mpl ement 
scrairiDiina o-f some signals they carry, and, 

" i Insomuch as a condition o-f PBS' funding was to mate its siqnals available to 
ALL U S citizens and _ - -- - -

4) Insomuch as PBS has stated that itslsiqnals are not to be received by 
citizens directly with home satel lite dish equipment 

We at K-SAT call tor ALL citizens to demand the tollowinq lmmedlately 

1) PBS abandon its signal scrambl ina equipment and acknowledoe the riqht o-f all 
U S citizens to receive the PBS siqnal REGARDLESS of the method of 
over-the-air deli very of the system or 

2-) Should PBS choose NOT to acquiesce their leqal position ano operate within 
the intention of the 1aws from which thev pained their tuna1 no then 

a) We demand that PBS remove ltselt tram all public tunoina and reimburse the 
U S Government for all monies used and protlted tor scrambllno and, 

b) That they also forfeit the last tive years ot public tundina which led to 
the development of PBS and its actions as a 4th networt and NOT as public 
broadcastIng 

c) Furthermore those forfeited m o m e s are to be al1 ocated lmmediatelv tor the 
establishment Df a true satellite-delivered public television station that DOES 
comol / with the ob ,ectives of the Publ I C Broadcastina Acts of 19e>7 and 1V77 
and which will be avallable in the clear to all citizens ano taxpayers 

THE INFORM A TION AND A CT10N CHANNEL 
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Why Uould PBS Oppose S- BS9 A H.R 1885? 

The United States Congress mandated in the Public Broadcasting Act of 
1967 that 

The Public Broadcasting Act of 1967 seeks to strengthen non­
commercial broadcasting so that the airwaves can be put to 
use for the public benefit ' 
The airwaves themselves over which programs are broadcast 
are public property The intent of S 1160, the Public 
Broadcasting Oct of 1967 is to improve the faci1ltles and 
pre gram quality of the Nation's educational broadcasting 
stations so that this National resource may be used to its 
r 111lebt for the betterment of indlvidua1 and community 11fe 
(S) that it is necessary and appropriate for the Federal 
government to complement, assist, and support a nationa1 
policy that will most effectively make ricncomhier cial ed­
ucational radio ar\d television service available to all 
U S citizens, 

Tnese clear unequivocal mandates REMAIN IN FORCE' B U T , PBS has 
purchased and will be sending to each member station encryption (sram— 
bling) equipment under the guise of technological growth, i e digital 
stereo sound' PBS also chartered a commercial for profit wholly jwned 
subsidiary, PBS Enterprises, Inc PBS is restricting NOT EXPANDING 
access and FBS is cperating a COMMERCIAL for profit business in CLEAR 
VIOLATION of the Public Broacasting Act of 1967' 

I quote from PBS*s Broadcast Operations A Engineering cover letter dat-
ted July £.£, 1987 signed by Mark S Richer, Dir of Engineering, 

Since January of 1985, PBS Engineering has been investi­
gating alternative methods of delivering stereo to its 
member stations Based upon these tests, PBS and the 
PBS Eng lneering Comrn111ee recommended the Genera1 In­
struments VideoCipher-II system 

I also quote PBS* s Engineering Technical Memo, TMt* 87-04 dated June* 87, 
Thus, when the system is fully implemented, all PBS mem­
ber stations must be equipped with VC-II descr amblers in 
order to receive PBS transmissions 
The system consists of a VideCipher-II scrambler and Mana­
gement Computef located at the (each of 5) satellite 
uplink and one or more VideoCipher-II descramblers locat­
ed at each TVRO (Television Receive Only) earth station 
downlink (affiliate stations =317 - member licensees = 182) 

S 889 and H R 1885 states, (c)(1) No person shall encrypt or 
continue to encrypt satellite delivered Public Broadcasting 
Service programming intended for public viewing by retrans­
mission by television broadcast stations 

This section should be reworded to read, satellite deliver­
ed Public Broadcasting programming intended for viewing and/ 
or use 

This revision assures unrestricted availability of PBS 1s signal(s) 
regardless of method of distribution and/or reception' 

Respect fully submitted, 

Ms Robin Adair Jamestown Route Box 156 Columbia, KY 42728 
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P 0 BOX 1069 
BROADCASTING INC GILROY CA 9S0311069 

TELEPHONE 408-8A8 5558 

K SAT AFRTS POLICY 

As I have told you in the past AFRTS plans to scramble its television programming feeds in the future AFRTS 
officials tell us the reason they must scramble is because certain of their programers have asked them to do so They 
immediately agreed to comply with the programmers request at considerable expence to the taxpayer 

I suggest that there is a lot more to the AFRTS decision to scramble than meets the eye There are serious 
constitutional and legal issues involved here of which you and your congressional delegation should be aware 

The United States Defense officials should be able to keep national defense information secret Indeed they have 
legal authority and responsibility to do so However non-defense information is another matter Our constitution and 
such laws as the Freedom of Information Act and various sunshine laws to cover were established for the purpose of 
keeping the public fully informed of the operations of the Government The Defense Department unfortunately has 
often subverted such freedom of information laws to cover up mistakes and other wrong doing For example the 
Department of Defense excluded the press from the Granada Operation about 3 years ago They now want to keep the 
public from knowing what they are putting on the AFRTS network With the contents of this important channel of 
information to military personnel hidden from the public Defense officials could use this resource to indoctrinate these 
personnel with various ideas They might even be able to use this communications channel to help them consolidate 
military power against the government We should not allow Defense officials to conceal the contents of this 
communications channel from the public 

Many of you are probably thinking that this is far fetched and that you have complete trust in our Defense officials 
Well I can demonstrate that your trust is misplaced in the present operations of AFRTS The Defense Department has 
regulations that prohibit the Department or its officials from endorsing commercial products In other words Defense 
officials are prohibited from going on radio or television and endorsing a commercial product or assisting in the 
advertising of such product However in violation of this Defense Department policy AFRTS broadcasts the CNN 
commercial feed several hours each day The commercials are not removed from this feed as they are from NFL 
football games and network programming Guess who is the leading advertiser on CNN during the time period AFRTS 
uses taxpayer money to convence military personnel to buy these products? It is Time Life Books and Time 
Incorporated So you and I and every other taxpayer is subsidising Time Life and CNN In fairness I should tell you 
that after several hours of CNN advertising at the end of the program an AFRTS announcer states that the 
Department of Defense does not endorse any of these commercial products Do you think this announcement actually 
cancels out the unfair advantage that these advertisers have gained from all this exposure Of course it doesn t Its like 
telling a jury to forget what they just heard 

It seems to me that the Government should not give one advertiser an advantage over others If AFRTS is going 
to use some commercial feeds it should use them all Why do you suppose that the advertisers on CNN are favored 
when those of NBC are not Why do you suppose that AFRTS wants to protect these commercials from public view by 
scrambling this feed at taxpayer expense? Could it be that someone is getting some kick backs7 You may think that 
military officers are incorruptible1 Consider the case of Admiral Hyman Rickover For several years he presented 
demands to General Dynamics Corporation (a Defense Contractor) for gratuities which were paid for by Uxpayer 
money He got a slap on the wrist when it became public that this scam was going on Now I ask you what do you 
suppose that CNN and Time Life are doing for the AFRTS officials' What ever it is it is enough to make them want 
to scramble the feed so they can continue to do i t 

K SAT 

(OVERI 
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If you feel as I do that this AFRTS activity is improper you should write each member of your congressional 
delegation and demand that he request an investigation by the General Accounting Office (GAO) into the operations of 
AFRTS You should also request AFRTS delay any scrambling plans until the investigation is complete (which should 
take about one year) Specifically GAO should be asked to determine whether Defense officials can legally provide free 
advertising to commercial companies on this taxpayer supported network Also GAO should be asked to determine 
whether any AFRTS official has personally benefited from the decision to air these commercials Finally GAO should 
be asked to provide a legal opinion on whether the Department of Defense has the authority to scramble the AFRTS 
program feeds so as to conceal from the public the non national defense operations of a Government Department 

In addition to requesting the GAO investigation of AFRTS we should continue to urge the members of our 
congressional delegations to include the approprution restriction in the Defense Appropriations Act against the 
expenditure of public funds for scrambling AFRTS programming feeds 

Chuck Dawson 
K-SAT Radio 
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THE--AMERICAN LEGION 
CHAMP UN POST #600 

CHAMPLIN, MINNESOTA 55316 

Senator Rudy Boschwntz 
SOS Senate Hart Office Bldu. 
Mtishin j l ton, IJ. C - £0510 

hi.-n- Si-ji'ii-ltor-

Our oryaniiution IIJS been I •'•:.•! lowing i.he b&quence of 
events that hrjve bti-t-'n taking p.l..l»1.:l•-, o-zi-'V* tin.* last couple of 
youi'b concerning Satel 1 it..; T V. Prti'̂i-'i'it J / there oyr some 
bili£ in committee that via fot.1 deed your imraediatii: 
at tent ion. 

3 889, introduced by Albert'Bore, and its sister bill HR 
1S85, introduced by Billie Toian, prohibit the scrambling of 
AFRTS and PBS. These programs are paid for with, gur tax 
dollars. Our servicemen arid the general public would be 
deprieved of what is rightfully tliiisrs,ii* these programs are 
allowed to be scrambled. 

fis a. r̂ .Rcesjm1uski-YB. fif. ihss. ameniBiua EeftRls. we. tssl. Li. i s 
your sworn du.ty_ to. support and. uphold the. Co.naiJ.t_u_t_i.o.ri &f- Ul§. 
Un i ted Bi^isa.,, The scrambling of either of these services 
would be a direct violation of the First Amendment. 

PLEP.SE CO SPONSOR S OB'^ 

Another bill HR 2848 has been introduced by Sinar. If 
you haven't read this bill study it carefully. It has some 
very good points in' it. However there is a definate need for 
this bill to be amended. If passed us is it would give the 
cable companies complete control of all programming available 
on Satellite. It would also have the satellite dish owners 
paying at least double that of cable customers. We feel this 
would be very unfair to our country cousins that do not have 
cable available to them. 

PLEASE VOTE AGAINST MR £B4a UNLESS IT !§. AMENDED 10 
CORRECT THE PROBLEMS MENTIONED. 

T̂ iank You 

M w i o l d Gay 
Coiiifiiuiridet" 
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flFRTS Scrambles the FACTS to Fight S 889 and H R 1885 

Jordon E Rizer, Director of DOD American Forces Information Service, 
stated in a letter dated March £6, 1987 that, 

'The Congress and the Department of Defense (DoD) has charged flFRTS with the mission of providing U S. 
military cooaanders with a Mans of communicating important information to DoD personnel and their 
fa i l les outside the continental United States All of the television entertainment programs we 

offer such as '".agnum P I , 'The Cosby Show , and "Cheers' are provided to our stations overseas 
on videotape Our program suppliers place upon us the requirement that we limit the distribution 

of those programs to only DoD personnel overseas By ensuring that pirates in foreign countries 
cannot steal programming from our satell ites and use i t without payment to the program owners, we pro­
tect our own continued use of the programing In general, flFRTS would scramble only the satel l i te 
signals, not thfc retransmission of programs frcu our stations over seas To further prevent the 
unauthorized reception of our signal, flFRTS uses very 'ou-poxer transmitters amd highly directional 
antennas pointfed directly at U S. military installations 

P n a r t i c l e i n T h e F l o r i d a T i m e s U n i o n J u n e 1 9 , 1 9 6 / s e c ft p g 1 7 s t a t e s , 
'Sigur said that in South Korea the United States has i ts own broadcast frequencies that can be picked 

up by the Korea public The network has barred the te'zvision show Mtfl*S»H, a comedy based on an 
Army f ie ld hospital unit during the Korean Uar ' 

Mr Rizer also stated in his riarch £6, 1987 letter. 
The sales department at Turner Broadcasting System (TBS) was quite distressed to find that many hotels 

were already carrying these programs on ln-house cable systems They were obtaining them from flFRTS 

feeds on SflTNET and TBS wasn't making a dime The people at Turner have made i t clear i f we wanted to 

continue to obtain their programs for our audience overseas, we had to take actions to prevent piracy " 

An article in the September 1987 OflG FREQUENT FLYER discusses TBS' CNN 
distribution by flFRTS which CONTRADICTS Mr. Rizer's claims Pg 67 & 69 

But such a prodigious effort was unnecessary, thanks to (flFRTS), CNN was already there Those who 
help themselves to CNN without so must as a by your leave are not thieves, rather, in the eyes of CNN's 
owner, they are accepting prccotional material a subtle way of winning friends-and hooking then 

Testimony submitted to the Senate Subcommittee on Communications re­
garding the July 31, 1987 hearing states, 

' flFRTS transmits on VHF TV Ch 8 on the island of Okinawa Japan with 40,000 watts of power flFRTS 

uses 5iiteen (161 transmitters in South Korea1 in Uest Geraany, Uiesbaden Ch 22- 1 , OOO U, Neighen-

burg on Ch 5 7 - 1 , 5 0 0 W , Berlin 2 OOOW, Keisersalturan Ch 3 0 - 3 , OOOU, and in Bitburg on Ch 27 using 

an 8 , OOOU transaitter Three transmitters operate at the U S legal KAXIHLW, one below, one E I G H T 

tioes over, another 4 . 0 0 0 t i m e s a b o v e the U.S l io i t , and the balance E X C E E D these Units. 

V E R Y L O W - P O W E R I N D E E D " * " 

flFRTS1 TV transmissions can be viewed by anyone with a multi standard 
TV AFRTS-DOD knows their signal(s) do not stop at the base perimeter 
Since program owners and syndicators DO NOT OBJECT to their material 
being available ove»—the-air in foreign countries, both S 889 and H R 
1885 should be strengthened by rewording so they mandate, 

'No person shal1 encrypt or contlnue to encr ypt satellite dellvered 
AFRTS programming made available to viewers in foreign countries ' 

Repsectfully submitted, 

Ms Robin Adair 
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Congress of the Bmted States 
ftonst of HtprtstntatiDts 

© £ 20J1J 
• M M L M I S M t U 

November 20, 1987 
CQUTT KUMM 

Congressman Robert W Kastenmeler 
Chairman 
Subcommittee on Courts, Civil 
Liberties & the Admin of Justice 

2137 Rayburn HOB 
Washington. D C 20515 

Dear Bob 

I am writing 1n support of H R 2848, the Satellite Home Viewer Copyright 
Act of 1987 This bill will help end the Isolation of many of my 
constituents, and I urge the subcommittee to take prompt action on the 
measure 

I represent a mountainous district with a large rural population Many of 
my constituents cannot receive television transmissions because they live 
far from cities Others live 1n small valleys where TV signals are blocked 
by mountains For these Individuals, satellite dishes offer the only means 
of getting TV 

In order to receive the same Informational and entertainment programming 
which urban dwellers take for granted, many of my rural constituents 
Invested 1n home satellite dishes With the advent of scrambling, these 
constituents again face a loss of programming 

D1sh owners are willing to pay for TV service, but as you know, 1t 1s very 
difficult for them to purchase scrambled signals I believe that H R 2848 
will help alleviate this problem 

Finally, I want to express my appreciation for your efforts on this Issue 
and for holding a hearing on the bill on November 19 There 1s a real need 
1n rural America for H R 2848, 1f there 1s anything that I can do to speed 
enactment, please let me know 

Sincerely, 

-•r"v< > — > 

/A 011n 
imber of Congress 

JRO/grh 

' J1jn 011n 
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March 16, 1988 

Dear Colleague 

Back by popular demand 

I'm holding a second Special Order on the Home Satellite D1sh Issue The 
Special Order will take place at the close of business Tuesday, March 22 

House business delayed my previous Special Order, and many of you who had 
wanted to speak had other commitments that conflicted Your requests for a 
second opportunity to discuss this Issue have led me to schedule the March 
22 time slot 

This 1s an Issue that affects millions of rural residents, the number of 
dish owners 1s growing If your district has rural areas, it no doubt has 
dish owners 

I Invite every concerned Member of Congress to speak If you contributed 
last time, I welcome your continued participation If not, I encourage you 
to get Involved 

The satellite dish groups are being notified, so dish owners throughout the 
country will be tuning 1n Also, I have reserved the first Special Order 
of the day, so It should take place soon after the close of business 

By the way, I've received positive feedback from the last Special Order 
from all over the nation 

To reserve a place March 22 or to get more Information, please contact Gary 
Hanson 1n ny office at 5-5431 I look forward to seeing your there 

icerely. 

Olin 
Rember of Congress 

8 9 - 4 9 1 0 - 8 9 - 1 3 
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TURNER BROADCAST1MO SYSTEM, INC. 
WASHINGTON CORPORATE OFFICE 
111 Maaaachuastti Avenue NW Washington DC 20001 

BERTRAM W CARP 
Vice PiaeUart lor Government Altai™ 
(202)888-7670 

Hovember 20, 1987 

Toe Honorable Robert U Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liberties, 
and the Administration of Justice 

House Committee on the Judiciary 
2137 Rayburn House Office Building 
Washington, D C 20515 

Dear Br Chairman 

Thank you for your kind remarks regarding our statement in support 
of H K 2848, the Satellite Home Viewer Copyright Act of 1987, submitted 
for the record at yesterday's hearing 

The purpose of this letter is to clarify the record with respect to 
footnote 5 of the statement submitted yesterday on behalf of Warner Bros 
Inc and the Motion Picture Association of America, Inc We are pleased 
to find in the footnote recognition of SuperStation TBS as the leading 
cable supers tat ion But I must respectfully correct any impression left 
by the footnote that Turner Broadcasting could remotely endorse repeal of 
the compulsory license under which the SuperStation operates 

SuperStation TBS is not only the first satellite-delivered 
superstation, it also was the first basic satellite-delivered service, 
showing the way for the development of cable and satellite programming as 
it exists today The SuperStation pays three times the Atlanta-market 
rate for syndicated programming in recognition of its national audience, 
and originates nearly one-fourth of its program schedule, at 
extraordinary cost In addition to direct payments for original and 
syndicated programming, program suppliers receive very substantial 
payments from cable operators under the Copyright Act in further 
compensation In addition to the costs outlined above, Turner 
Broadcasting has acquired and operates the Atlanta Hawks and (Atlanta 
Braves, and has acquired a major film library, in large part to program 
the SuperStation These investments are structured in a manner highly 
dependent on the compulsory license 

Repeal of the compulsory license would deal a savage blow to our 
company, which has Invested heavily under the terms of the compulsory 
license as we believe Congress intended and invited, to bring quality 

CNN • SUPERSTATION WTBS • HEADLINE NEWS > ATLANTA BRAVES - ATLANTA HAWKS 
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The Honorable Robert W Kastenmeier 
Hovember 20, 1987 
Page Two 

programming under that license to our over 43 million subscribers tie 
strongly support retention of that license, and enactment of H H 2848 to 
extend its benefits to home satellite dish owners 

I want to thank the Subcommittee again for the opportunity we nave 
been given to contribute to your consideration of R t. 2848, and 
respectfully request that this letter be included in the record of the 
proceeding 

BUC eca 

cc Members of the Subcommittee on 
Courts, Civil Liberties, and 
the Administration of Justice 

Warner Communications, Inc 
Motion Picture Association of America, Inc 
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TRIBUNE %?£***-' 
BROADCASTING 

November 20 . 1987 

WW J TV NftrYb* 

KTIA TV la AngaU 

WGN-JV O i a w 

rtC«rv Aara 

KWGN rv Canw 

WGNO-7V M w O « M 

WPMFfil Ntm ftrt 

WWAU Cncsfp 

KGNR AV *xf KCTC-fU 

The Honorable Robert W Kastenmeier 
U S House of Representatives 
2328 Rayburn House Office Building 
Washington, D C 20515 

Dear Rep Kastenmeier 

*h WKCAU frcQepota 

Trtxne Ermmnrmrt Confany 

~A^SBf 

At yesterday's hearing on (H R 2848), Tribune Broadcasting's WGH-TV 
and to a lesser extent VPIX-TV and their superstatlon status (outside 
of the home market satellite-delivered reach) were mentioned several 
times 

This, hopefully, 
perspective 

will flesh-out the discussion from our Company's 

Flrst-off. these are "passive" superstatlons as opposed to VTBS, 
Turner Broadcasting* which Is "active" The only substitution by us of 
the broadcast signal viewed in the home markets of Chicago and Hew York 
is on WGN-TV during Cubs baseball which is another Tribune subsidiary 
During the games, some local commercials are deleted and national spot 
advertisements are substituted for them This is the broadcast 
uplinked by United Video and distributed nationwide Therefore, during 
Cub games, WCM is transformed from "passive" to "active" 

WCN became a superstatlon because of Cubs baseball, the "Bozo" 
Children's Show, other sports and strong news, not by providing 
syndicated shows already available to viewers from other sources 

Attached are background materials we developed for discussing the 
Syndicated Exclusivity proposal or relmpositlon of black-out 
requirements presently before the Federal Communications Commission 
They are helpful in that they establish actual superstatlon vievership 
and refute the perceived harm caused by distant signal Importation 

The catch-22 in the FCC * s proposal is that cable operators may 
decide to drop WGN and other superstatlons rather than encumber the 
expense and subscriber dissatisfaction Inherent In black-outa The 
shows that are the least watched, the duplicated syndicated programming 
will force the loss of daytime baseball, et al (the more popular 
programs which are not effected by the proposed rule) 
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In checking with United Video, their distribution of WGN to cable 
systems skews very heavily to rural systems, reinforcing, from our 
perspective, the justification for H R 2848, to augment viewer choice 
It seems that underserved markets and areas have created the demand for 
our signal 

In closing, I can assure you that the distribution community knovs 
full well the reach of the shows they sell in Syndication If the 
extended reach of a superstatlon is such a market hindrance, why did 
Viacom sell Cosby to superstatlon WWOR New York, in the first market in 
which it was offered and at a record breaking price7 

Black-out restrictions for backyard dish owners are simply 
unnecessary 

If this office can provide further amplification, please don't 
hesitate to call 

Sincerely, 

Attachment 

SHS/mcb 
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TRIBUNE 
BROADCASTING 

Company 

TRIBUNE BROADCASTING'S 
OPPOSITION TO SYNDEX 

The Federal Communications Commission Is conducting a 
rulemaking to relmpose Syndicated Exclusivity (the black-out 
rules) lf adopted, this will Impact Superstatlons the most In 
fact, It could eliminate them completely 

Tribune Broadcasting, as the operator of passive 
Superstatlons VCN-TV and WPIX, would be uniquely effected lf the 
rule is reinstated 

VCN-TV is presently available to 23,000,000 cable television 
subscribers nationwide Its noon and nine o'clock news and the 
Cubs playing In the Friendly Confines of Wrigley Field as 
described by Harry Caray are Its main attractions 

Tribune Broadcasting believes it can factually establish 
that Syndicated Exclusivity is totally unnecessary The FCC 
reached the same conclusion when It abolished the old rule in 
1980 and refused to revisit it In 1984 

The FCC has resurrected the issue, we believe, to further 
their theoretical notion of a free marketplace while Ignoring the 
realities of today'a television business and the antlconsumer 
Implications of forcing cable operators to black-out ahows 

At preaent, cable operators pay into a copyright pool as 
administered by the Copyright Royalty Tribunal In order to Import 
distant broadcast television stations They combine these signals 
along with local atatlons and cable-only services such as ESPN in 
a package for their subscribers 
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The FCC's leadership is philosophically against this 
Compulsory License arrangement Without recent Hill pressure, as 
urged by broadcasters and cable operators, they were also 
philosophically opposed to requiring local cable systems to 
retransmit local broadcast stations — "must carry" There la a 
connection between "oust carry" and the Compulsory License The 
FCC envisions a television marketplace without then 

This latest Initiative on Syndicated Exclusivity Is, In our 
opinion, a furtherance of their overall philosophy The real 
target Is the Compulsory License which can only be altered by Act 
of Congress 

If Syndicated Exclusivity Is reinstated, cable operators 
would be required to black-out shows on the distant station if 
the program was also available on a local station Yet these 
shows on the distant signal command virtually no audience The 
appeal of a Superstatlon Is baseball which Is not effected by 
Syndicated Exclusivity 

The Catch-22 Is that the cable operator will find It too 
expensive and laborious to administer the black-outs and VCN will 
be dropped In favor of a cable-only program source 

VCN does not sell In the local station's market and Its 
distant audience as the attached data proves is modest The cable 
operator was carrying It to add baseball to Its overall package 

Please familiarize youraelf with this Issue Contact this 
office for any further information, you may require 



384 

PERCEIVED HARM VS REALITY 

It is presumed that Syndicated Exclusivity rules are 

necessary to protect shows in syndication and the stations that 

broadcast them 

Since the old rules were abolished in 1980, (following four 

years of information gathering, economic studies and professional 

analysis) there has been a proliferation of independent stations, 

growth in the marketshare achieved by independent stations 

(garnered from affiliate competition), and an exponential rise in 

the cost of syndicated programming 

Number of Independent Stations 112 277 (1980-1986) 

Share Average 14Z 21Z (1980-1985) 

Average Cost of 

Syndicated Programming +101Z (1980-1986) 

Cable markets a range of video services with local stations 

attracting the vast majority of viewers, distant signals provide 

variety along with cable-originated program services and pay 

channels It is this overall package that entices subscribers 

The least attractive portions of a auperstation's schedule 

on cable are the syndicated programs also available in the local 

market 

In WGK's experience, Cubs baseball, especially daytime 

games, are what cable consumers find the most appealing 

CATCH - 22 — SYNDICATED EXCLUSIVITY WILL PROVE TOO 

EXPENSIVE AND LABORIOUS TO ADMINISTER THE CONSUMER BENEFIT OF 

DAYTIME BASEBALL AND PRIME TIME NEWS WHICH ARE ROT EFftCl'U) BY 

POTENTIAL BLACK-OUTS WILL BE LOST. 
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SUPERSTATION RATINGS 

The following data illustrates that superstatlons do not 

harn local stations Attached are ratings Information on 

Cubs Baseball, UGN'a most watched programming. 

Two Tribune Entertainment specials — 
simultaneously broadcast live on superstatlons 
and 180 local stations. 

Comparison of syndicated program "Facts of 
Life" simultaneously available on cable 
by passive superstation VGN and local 
station KRIV in Houston, 

Distant signal ratings in the thirteen 
metered markets 

THE SUPERSTATIONS ARE NOT SIPHONING AUDIENCE NOR ARE THEY 

SELLING IN LOCAL MARKETS 
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NTI CUBS RATINGS 

Cubs baseball is passive superstatlon WGN-TV's most 
watched product 

The attached data emphatically dispells the perception 
that the superstatlon siphons sizeable audiences from local 
stations 
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LIVE BROADCAST 

"MYSTERY OF AL CAPONE"S VAULTS" 

Attached are analyses demonstrating the overwhelming numbers 
generated by the "MYSTERY OF AL CAPONE'S VAULTS" In the metered 
markets The program was broadcast live on superstatlon'a WGU-
TV and WPIX Please note the Los Angeles rating achieved for a 
delayed broadcast Viewers could have watched the program earlier 
via superstatlon 

New York 

Los Angeles 

Chicago 

Philadelphia 

S F /Oakland 

Boston 

Detroit 

Wash, D C *** 

Dallas/Ft Worth 

Houston 

Miami/Ft Laud 

Denver 

** AVC 

STAT] 

WPIX 

KTLA 

WCN 

WTAF 

KTVU 

WLVI 

WKBD 

WDCA 

KXAS 

KHTV 

WDZL 

KWCN 

11-MKT AVC 
(Excludes WDCA) 

12-MKT AVC 

AL CAPONE 

[ON 

(I/V) 

(I/V) 

(IA) 

(I/U) 

U/V) 

(I/U) 

(I/U) 

(I/U) 

(N/V) 

(I/U) 

(I/U) 

(I/V) 

RTC 

33 

46 

57 

30 

29 

21 

39 

4 

35 

15 

27 

41 

32 

34 

31 

SH 

45 

61 

73 

41 

46 

30 

53 

13 

52 

23 

38 

61 

45 

48 

45 

••Comparable Metered Markets 

***Delayed Broadcast (11 pm - 1 am) following Hockey telecast 
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AMERICAN VICE 
THE DOPING Of A NATION 

Attached are rating which were generated t>> the LIVE Telecast of 
AMERICAN VICE, in the 13 netered markets These analyses compare the show 
with lead-in shows as veil as competitive time period programming 

As you will see, these numbers are extremely impressive by 
themselves but even more so uhen compared with what these stations achieved 
during the four Tuesdajs of the November 1986 measurement period 

ATUNTA/VG-Oi ( I /U) 
(TUE 8-10 pm) 

BOSTOS/VLVI (I /U) 
(Tue 8-10 pm) 

AMERICAS 
MCE 

RTG 

13 3 

6 0 

SH 

18 

9 

REGULAR 
TIME PERIOD 
PROGRAMMING 

RTG SH 

4 6 

6 4 

6 

10* 

\ INCREA! 
AM VICE 
REG PRO! 

RTG 

+189 

- 6 

5E 
VS 

5RAMMISG 

SH 

+200 

- 10 

CH1CAG0/KGN (I/V) 
(Tue 7-9 pm) 

DALLAS/KTVT (I/V) 
(Tue 7-9 pm) 

IE 1 26 

22 0 32 

8 9 

6 5 

13 +103 

+238 

+100 

+^S6 

DENVER/KkGN (I/V) 
(Tue 7-9 pm) 

DETR0IT/WKBD (I/U) 
(Tue 8-10 pm) 

H0UST0N/KHTV (I/U) 
(Tue 7-9 pm) 

L A /KTLA (I/V) 
(Tue 8-10 pm) 

MIAMI/VCIX (I/V) 
(Tue 6-10 pm) 

21 6 34 

22 2 30 

13 4 20 

16 1 

16 6 

24 

23 

9 4 

10 5 

3 9 

8 4 

5 8 

IS 

15 

12 

+130 

+111 

+127 

+ 92 

+186 

+127 

+100 

+150 

+100 

+156 

NEW Y0RX/VFIX (I/V) 
(Tue 8-10 pm) 

12 1 17 7 7 11 + 37 + 55 

PHIL /VTAF (I/U) 10 7 15 
(Tue 8-10 pm) 

SAN FRAN /KTVU (I/V) 13 6 
(Tue 8-10 pa) 

WASH DC/VDCA (I/U) 8 3 
(Tue 8-10 pa) 

20 

12 

5 8 

8 5 

6 6 

13 

+ 84 

+ 60 

+ 80 

+ 88 

+ 54 

+ 71 

22 7 2 10 •107 +120 
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* Excludes Basketball 

SOURCE AMERICAS VICE - NSI Overnights 
Regular Programming •S'SI/MICROSODE, Noveeber 19S6 

Additionally, AMERICAS VICE ranked 0 1 or 6 2 in eight of its 13 
Btered narkets (or 62'.) 

Dallas/Ft Worth 

Denver 

Detroit 

Chicago 

Houston 

Los Angeles 

Miami/Ft Laud 

San Francisco 

#1 

#1 

«i 

1>2 

ttl 

<2 

<2 

i 2 

AMERICAS' VICE also did a trenendous job of improving its SHARE over 
lead-in programming 

13 METERED MARKETS AVERAGE SHARE •. 

AMERICAN VICE 2; 

LEAD-IN Shots 11 

AMERICAS VICE C. ISC) +100 
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DUPLICATIVE PROGRAMMING 

"FACTS OF LIFE" 

HOUSTON VS. CHICAGO COMPARISON 

HOUSTON 

DMA Market Rank - #11 

DMA Cable Penetration - 42Z 

WGN Penetration - 29 3Z (bated on Hielien code aysteD as 
of 7/14/86) 

WTBS Penetration - 33 51 (based on Nielsen code system as 
of 7/14/86) 

Total Cable - 43 7Z 

M-Sun 7 am - 1 an Share WTBS - 1 RTG/1 SH 
WGN - Not reportable 

M-F 5-7 pm - WTBS - Not reportable 
WGN - Mot reportable 

M-F 5-5 30 pm - Share points controlled by hose market 
stations - 92 

M-F 5-5 30 pm - KRIV NSI 7 RTG 15 SH (Facts of Life) 
ARS 7 RTG 16 SH 

3 Affiliates/3 Commercial Independents/1 Public/ 
1 Spanish - 8 stations 

CHICAGO 

DMA Market Rank - 13 

DMA Cable Penetration - 33Z 

M-F 5-5 30 pm - Share points controlled by home market 
stations - 93 

M-F 5-5 30 pm - WGN NSI 7 RTG 14 SB (Fact* of Life) 
ARB 8 RTG 15 SH 

3 Afflllatas/4 Commercial Independents/2 Public/ 
1 Spanish " 10 stations 



Superstatlona collectively achieve less than 1 rating point In the aajor aarkets 

The entered aarket average aplll-ln froa distant signals totals 3 ratlng/7 share points divided aa follows! 

Z SH 

Adjacent Harket Affiliate 
Adjacent Harket Independents 
Superstatlon - UTBS 
Superatatlon - Othera 
Other 

1 5 
4 
4 
3 

ADJACENT MARKETS 

Atlanta 
Boaton 
Chicago 
Dallas 
Denver 
Detroit 
Houston 
Loa Angeles 
Hlaal 
New York 
Philadelphia 
San Franclaco 
Vaahlngton 

AFFILIATE 
Z 

2 2 
2 8 
9 

1 | 

1 2 
1 3 
6 
2 

1.2 
1 4 
1 S 
2 3 
3 2 

SH 

6 
8 

DISTANT SICHAL SPILL-IN 

METERED MARKETS 

NIELSEN NOV 'Bfc HON-SUN 7A-IA 

SPILL-IN 

INDEPENDENT 
1 

2 
1 
1 

_ 
3 
5 
1 
6 
4 

1 8 
8 
7 

SH 

1 
f 
1 

„ 
1 
1 
1 
1 
1 
4 
2 
2 

S U P E R S T A T E S 

WTBS 
z SH 

OTHERS 

6 
8 
2 

.4 
5 
3 

.4 

.2 
7 

CO 

3 
OTHER 
X SH 

1* 

AVERAGE l . J 
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PASSIVE SUPERSTATION WGN'S 
EFFECT FIRST RUN PROGRAMS 

Tribune Broadcasting is coventurlng several first-run 
offerings with major production companies This creates 
opportunities for Hollywood to develop product, for national 
advertisers to reach consumers, for television stations to 
exhibit original shows and, most importantly, for the public to 
have viewing choices Syndicated Exclusivity would jeopardize all 
this 

These series are offered to stations nationwide on a 
barter/syndication basis This reduces the cash outlay stations 
normally face and provides them (mostly independents) with fresh 
programming to attract viewers and enhance their schedules WGN's 
extended-reach provides the added coverage that attracts national 
advertisers while the participating station lineup expands and 
makes the programming venture sustainable for the long-term The 
public receives alternative, new viewing choices 

In general, barter advertisers require 70Z national 
clearance, to take a position in a program This demonstrates how 
WGN-TV's extended coverage is important in launching 
barter/syndication programming efforts 

Nielsen cannot measure WGN alone covering a specific program 
lineup However, they are able to delete WGN from a lineup and 
achieve similar results 

Because they are somewhat similar, both from a general and 
daypart clearance point of view CHARLES IN CHARGE AND WHAT A 
COUNTRY are analyzed here Below are the results 

KEEK ENDING 3/1/87 

CHARLES IN CHARGE 

NTI Rtg 

Coverage 

WHAT A COUNTRY' 

NTI Rtg 5 0 3 7 +13 

Coverage 78Z 65Z 

WITH WGN 

5 8 

81Z 

WITHOUT WGN 

5 2 

69Z 

RTG ADVTG 

+0 6 
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Major narket Indtpandtnta ara oftan trananlttad bayond thalr 
ADI*a by cabla and aicrovave 

Syndicated Exclusivity will significantly raduca their 
coverage 

These ara the etatlona that often provide over-the-sir 
aporte to their regions 

SELECT INDEPENDENT STATIOHS 

HOUSEHOLD DELIVERY OUTSIDE HOME MARKET 

NOVEMBER 1986 NIELSEN 

MON-SUN 7A-1A 

ACTUAL VIEWING HOUSEHOLDS 

TATION MARKET (000) X OUTSIDE (000) OUTSIDE 

SSK 

SIX 

IDAS 

SVT 

•VCN 

JKBD 

OTV 

ISHB 

rru 
MSP 

HSYV 

KTVD 

XSTV 

tnsi 
VTOC 

VITC 

Boston 

Cincinnati 

Cleveland 

Dal las 

Denver 

Detro i t 

Indianapol is 

Kansas City 

Los Angeles 

Minneapolis 

Hev York 

San Francisco 

S e a t t l e 

St Louis 

Taapa 

Washington 

KIT WEEKLY CIRC 

2.303.000 

704.000 

1,213,000 

1,863.000 

1,051,000 

1.796,000 

894,000 

577,000 

4 ,311.000 

1,108,000 

6,629.000 

2,288,000 

884,000 

902,000 

759,000 

2 .230,000 

DMA 

30 

27 

19 

24 

18 

16 

21 

28 

9 

16 

6 

18 

11 

12 

11 

22 

DMA 

690,900 

190,100 

230,500 

447,100 

189,200 

287.700 

187,700 

161,600 

388,000 

177,300 

397,700 

411,800 

97,200 

108,200 

83,300 

490,600 

Source Rovenber 1986 Viewers In Profile Reports 
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C MondayMemo ^ 
A commentary on syndicated exclusivity from Shaun Sheehan vice president/Washington Tribune Broadcasting Co 

The penis of resurrecting 
the FCC's syndex rules 

The retntroduction of syndicated exclusivity 
would not onl) harm Tribune Broadcasting 
but also other independents and most cer 
tainly the public 

With superstations WGN TV Chicago and 
wpiX(TV> New York in our lineup our oppo 
sition to syndex can be readily understood 
How—from our perspective—the public 
and our fellow independents lose are factors 
that you may wish to consider 

In programing Tribune Broadcasting is 
coventunng several first run offerings with 
major production companies This creates 
opportunities for Hollywood to develop the 
product for national advertisers to reach 
consumers for television stations to exhibit 
original shows and most important for the 
public to have viewing choices Syndicated 
exclusivity would jeopardize all this The 
following examples illustrate this process 

Tribune Broadcasting through its syndica 
Hon company Tribune Entertainment is co 
venturing with MCA on Charies in Charge 
a first run situation comedy starring Scott 
Baio Fifty two new episodes are in produc 
tion CBS originally launched this show but 
canceled after one season This co-venture 
employs the creative community and creates 
a new avenue for original programing other 
than through network exposure 

The series is offered to stations nation 
wide on a barter/syndication basis This re 
duces the cash outlay stations normally face 
and provides them (mostly independents) 
with fresh programing to attract viewers and 
enhance their schedules WGN s extended 
reach provides the added coverage that at 
tracts national advertisers while the partici 
pating station lineup expands and makes the 
programing venture sustainable for the long 
term 

The public receives alternative new 
viewing choices As of March 1 1987 
Charles in Charge was being cleared in 69% 
of the nation by local stations WGN S ex 
tended coverage elevated the total and 
crossed the threshold necessary to attract na 
tional advertisers to buy the barter 

Further in markets where the show is 
broadcast locally and also is available by 
superstation there is virtually no siphoning 
ofaudience by the distant signal Thesimpte 
reason is that the local station promotes in 
the market A passive superstation such as 
WGN TV which promotes itself as Chica 
go sVery Own does not 

Tribune Entertainment specials are per 
haps more to the point The Mystery ofAl 
Caponts Vaults was broadcast live nation­
wide Every station opting for that special 
knew that Tribune Broadcasting would air it 
on superstations WGN TV and wptx 

Shaun M Sheehan is vice president/ 
Washington of Tribune Broadcasting Co 
Before joining Tribune in February 1986 he 
was with the National Association of 
Broadcasters for seven years where he 
served as as senior vice president of public 
affairs and communications 

Eighty-one affiliates (42 ABC 22 CBS 
17 NBC) chose to delete their network pro­
graming that evening to broadcast the show 
One hundred and eighty-one stations cleared 
the program 

Its ratings success is history Superstation 
carnage did not hinder its appeal to local 
stations local audiences or local advertisers 
WGN S extended coverage was pivotal in at 
trading those national advertisers up-front 
to insure the program s viability 

Moreover the programs ratings on the 
West Coast where it was broadcast on a de 
layed basis in most markets equaled or ex 
ceeded its ratings in the rest of the country— 
despite the news that there was nothing in 
the vault having been reported locally on 
the West Coast and the entire program could 
have been seen hours earlier via the live su 
perstation telecasts 

The overwhelming success of Tribune En 
tertainment live specials and the ready ac 
ceptance of them by savvy network affiliates 
and independents refute arguments that syn 
dicated exclusivity rules are important If 
duplicative programing is harmful the Ca 
pone special should have proved disastrous 

Tribune s experience with barter syndica 
tion leads us to the conclusion that this first 
run program production system would be 
seriously jeopardized if syndicated exclusiv 
ity rules were put in place A national adver 
user would be unsure as to what extent its 
program would be blacked out Total bouse 
hold coverage would inevitably be reduced 
Stations facing a continued cash squeeze 

Broadcwno jun 1 19B7 

would be forced to pay cash and surrender 
barter time to make the production deals 
work Or more likely some new programs 
simply would not get made We would all be 
back to chasing after the limited number of 
off network series and movie packages 
risking ever increasing cash license fees 

For many years regulatory officials en 
couraged broadcasters to seek avenues for 
other than network delivery of new pro 
graming Syndicated exclusivity would crip­
ple this proved method 

The threat syndex poses to superstations is 
obvious Cable operators may find it too ex 
pensive and laborious to delete the locally 
duplicative portions of a superstation s 
schedule and decide to drop it in favor of 
another cable service leaving millions of 
viewers without familiar Tribune staples in 
eluding Cubs baseball and prime time news 

Cable systems most likely will replace 
these channels with cable originated pro-
gaming that will contain local advertising 
opportunities for them to sell WGN does not 
sell in the local markets of other stations It 
will be replaced by an active local competi 
tor 

Cable also expands the independent sta 
tion s reach Cable enables independents to 
reach their local markets with a premium 
quality signal while giving independents 
equal access to suburbs exurbs and even 
other states via microwave Most major 
market independents—not just supersta 
tions—have substantially expanded cover 
age as a result of cable pickups 

This household coverage can be—and in 
many cases is—sold to advertisers The cov 
erage bonus provides independents with a 
distinct advantage over affiliates which tend 
to be the favorites of advertisers to begin 
with 

With syndicated exclusivity these major 
market independents will surrender a dis 
una advantage Moreover these are the in 
dependent facilities with the resources to 
present news sports and children s fare 

There is a bugaboo that seems to propel 
the rush to reinstate syndicated exclusivity 
the notion that superstation independents are 
stealing local stations viewers in droves 

This is a gross misconception Superstations 
have negligible viewership in markets 
served by established independents A C 
Nielsen sign-on to sign-off figures from No­
vember 1986 show that in the 13 metered 
markets all distant stations draw only a 2 6 
average rating Fully 58% of these distant 
station viewers are watching adjacent mar 
ket affiliates and 15% are watching adjacent 
market independents WTBS captures an ad 
ditional 15% leaving only 12%—a 0 3 rat 
ing—to superstations WGN WWOR wptx 
KTVT and the others 

This leads us to conclude that the reimpo-
smon of syndex is of no benefit to indepen 
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dents and for many will prove detrimental 
Similarly the creative community does 

not appear to have suffered without the rule 
We suspect that under the new regulatory 
scheme a station will be required to pay a 
premium for exclusivity if it so desires Is it 
really necessary'' 

Hollywood through syndication compan 
les is fully cognizant of its customers 
When Viacom sold Cosby to MCAs WWOR 
New York at a record pnce—the first mar 
ket in which the show was offered—Viacom 
and MCA were aware of WWOR s supcrsta 
tion reach In Chicago the second market 
bidding on Cotby Fox s WFLD paid a record 
setting pnce as well In Los Angeles the 
third market Cotby again set a record when 
Chns Craft s KCOP (with its ownership con 
nection to Warner Communications) pur 
chased the syndication rights In the 40-ptus 
markets where Cosby has been purchased it 
has sold on the average for two-and a haJf 
times the all time record 

To recap Viacom could have sold Cosby 
to other stations if it felt the superstation 
would hinder its marketability Further the 
New York sale should have depressed the 
pnce for subsequent markets In the three 
largest markets the show commanded re 
cord pnces In all three markets the pro 
gram was purchased by stations owned by or 
with connections to Hollywood companies 

In 1980 syndicated exclusivity was abol 
•shed Since then the video marketplace has 
witnessed profound change 

The proliferation of independent stations 
the growth of market share achieved by in 
dependent stations (garnered from affiliate 
competition) and the exponential nse in the 
cost of syndicated programing are among the 
changes These facts once again question the 
supposed harm caused by the absence of 
syndicated exclusivity 

Ignored as the verbal salvos escalate in 
this debate is that independent UHF stations 
have achieved signal parity through cable 
carnage while cable has achieved consumer 
acceptance by marketing a package that ui 
eludes local broadcast stations It is about 
time that this symbiotic relationship is final 
ly acknowledged 

For sake of argument should not the new 
technologies be considered in the equation7 

Television is television Regardless of the 
delivery mechanism success is achieved by 
attracting viewers If a station purchases an 
exclusive movie package how will exclu 
sivity be invoked against VCR rentals of the 
same product7 How will backyard dishes be 
regulated7 How do you consider a program 
that is both in syndication and part of a net 
works prime time schedule such as Mag 
num P I 7 

How will syndicated exclusivity work7 

Will a station be able to demand blackouts if 
a distant station is carrying a program or 
movie simultaneously7 Or will the local sta 
tion be able to black out the competition if it 
owns a program but is resting" i t 1 If it owns 
a movie but doesn t plan to run it for another 
year or two 7 

Clearly syndicated exclusivity will prove 
to be a regulatory morass How will the FCC 
black out and police Baltimore from Wash 
ington San Diego from Los Angeles Hart 
ford and Philadelphia from New York 
Providence from Boston and numerous other 
examples as a cursory examination of the 
U S map will reveal 

Who is kidding whom 7 Programers and 
syndicators are thriving Cable and indepen 
dents are launching new shows The super 
stations are not siphoning appreciable audi 
ence Viewers have unprecedented choice 
The real world facts are butting against the 
FCC s proposed theory The rule is simply 
not necessary 

Tribune Broadcasting has witnessed and 
participated in the growth of the telecom 
munications industry It is difficult howev 
er to chart a future course in this rapidly 
changing environment if the regulatory agen 
cy with the authority to establish the ground 
rules decides to abolish a rule in 1980 not to 
revisit it in 1984 and to launch a rulemaking 
to reimpose it in 1987 I 
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People- Watching Down at Wrigley 

5 
By FUOUUCK C Kun> 

Cfowpo 
Time i u wher Wrigley Field here v u 

a food plate to | o in lite summer wher 
_ w-*er#try'.rg w avoid pejple Trebase-

ba 1 pew an races wtre a d'son rumor 
and on-e the kids were back In ichoo onl> 
thf unemployed or idle nch githertd to 

On Sports 
Chicago Cubi fans 

Pt ^ — — _ 
,c> wild) the nildent Chicago Cubi pliy out 

Ibc string 
*» Here ti li September again and u 

tm.il the Cubs ire lowly A iht tlose of 
^ business Sunday thty itood fifth in the 
•* Niioni . League las* J3 games or of 
17* ftrr uid wiih the third worn winning per 
•g ten-age tn the major leagues Tbt Shea 

— Sndiur tod npped up for souvenirs of tlte 
«" Kew York Me J divisional victory has a> 

rtidy ye.lowed on celebranj msn'els 
^ But somejitag b u changed Fannies 

* ° wire In the « u aL' through the dot days 
jF as the Cubbies slotted through their futilt 

exercises Lover* of solitude were ap­
palled This summer e* Wrigle> you rood 
a chance of meeting your Uncle Max and 
everyone you knew 

Tie full mums art not yet la but the 
Cubs eipect to drav. close to U mUlon 
fans this year That would be only stout 
SO 000 fewer than in the r anomalous dJvj 
•tan winning ytar of i n * As of a watk 
ago they were 10th tn attendance among 
the » Us league teams ahead of sua 
field worthier unlu as Houston Pbilade! 
phla Detroii Ctndnna I and Texts 

Bvett on tundaj which dawned rainy 
and with the las* place Plitab-jrgh P lnus 
as the opposition the Cubs drew t t jK 
paying customers to Wrltley Imean Chi 
caco miff), not be San Diego but there 
wen a few other thlnfs to do here like 
watch the NFL. on TV or | o to the Koyfco 
ftbffsl On Saturday & no paid to ate the 
tame teams meet 

The Cubs n t e showing n aD the more 

amaua because ft has beer accomplished 
tn the fact of some formldsb.e obstacles 
W | f> Field Is old and wlJi a seating ca 
pacr> of IT 2*1 ft s the second smaller 
t r u e in the majors larger than only Bos 
ton 1 Fea» av Park The park mlfhi be the 
only one In creation thai la*ks Hi*.s for 
nigri caret and the Cubs pu £ l their 
games on (res TV tn the Cbtcaio area 
and on the vast M O cab'e network run by 
the Tribune Co- which also owns the 
team 

But the Cubs have some thttp gtdng 
tor them loo One It old intimate Wrt| ey 
Field Archer U day baseball A third Is 
all the televuisn the team bards oil the 
folxi out there tn daytime teIev*slorJand 
have male the Cubs America a Team at 
sear between lunch and dinner 

Con*ued' To rralrh er thlnfi out for 
FOL I wen rlgrt to the top I talked to 
Cubi broadcaster Harry Caray whod be 
twining isd managing the team If the fans 
could vote 

It s i combination of thlnf s said the 
ratpy voiced Cara> Day buebaX u a 
wty of life tn Chicago Hon can put Becky 
ana Junlo BE the Bl to see a fame and 
have em home be*ore dark Thei there s 
Wrl|ie> It s unique ard the people knw 
It It a cleat and beat-tlful li s a real park 
TMI a atad urn tt • to* charm & a an at 
traction ail by fuel? 

The televisJor thing Is mlsuide* 
itood he went on "tone people think 
you ahonldn five away what you seM The 
ether tea t tn town the White Sox went 
aorJy to pay-TV a few years ago What 
bappersd'' For every kid who runs around 
town In a Sox cap there s three wearing 
C&bs caps Vie re the only fame tn town 
kt th* kids 

"The same foes for cable TV We've 
rot daytime to eune'vu Wha tlse la 
there to do in Iowa er s summer afternoon 
basidei watch the Cubi'' And when those 
people come to Chicago the) to to the 
fclfeirt 

As nighty u I think of Harry I dldnt 
want to taie his werd alone for tha tut 
ttteg to notebook In hand 1 roamed Writ 
ley co Sunday before the Pirates cams Of 
the first 10 peop'e 1 talked to four were tn 
from Iowa two each from dowanate nil 

acts and Tennessee and one each from Ca! 
(forms and \irginla Ho kiddie 

The Tenneswsni were Paul and Eula 
Dennis t reLred couy't from Alfood pop-
olatlor 2 400 They w e t meJfni a weekend 
of ft, havftf also wlJ'Kied Saturdays 
match b a driu>e P<u d d.ed if the 

KL*nes bad beer rained out taughed 
ula 
1 opined tha Tennessee was an e u u i ! 

place for Cub fans to be from Oh no' 
•aid Mrs Dennis *We watch em on cash 
every day We knou all the p'ayers and we 
ens Ham They re our mt 

Down the row Tom and Lorena Bnc 
vail from ftfjeeatlne Iowa were saying 
he* Ihey have spem eifft of their 10 wed-
dinf annlversanu watching the Cubs at 
Wrigley fAe gt to the game tn the after 
noor and see the town at night said Tom. 
Than our Idea of a perfect day 

Strange as tt may seem the Cubs are 
trying to fiddle wttr this Idyl'ic setup They 
are doing their utmor to change toca' laws 
agstnst night ball at Wng ey so they can 
Ttng the park with big sg'y tight towers 
Baseball! tsletls'on eentraeu say the 
Cubs have to haw them for the playoffs 
and World Series the team s managemes 
avers 

The basebaL commissioner s office tnv 
derUned that polni earlier this season by 
decretins that U the Cubs won their divi 
tlem they d have to play their pod season 
ganes tn tt Louis Cub fans reactions 
were muted by the fact that the team was 
M>sreJ furlonp behind the Uets at the 
ttme otherwise there might have been n 
ets Jts> tuned for future developments 

Aa for the team on the field don't ask 
The heroes of HH have become the over 
paid se ts of 18 Hanagemen has said It 
will back up the truck tn the offseason 
and the eStoadlsi already has begur 
BameillkeChKO Halter ftafae Palmtcro 
and Dave Martinez dotted the Cubs bneup 
Sunday Who are those guys anyway* 

A n Bland of Bloomlngun 10. isnl 
•ure he c a m He and bis b-other Jedy 
from San Francisco were having a nun 
let) at the ballpark HCub tans come to 
wateb baseball'he said li the Cut* win 
Be treat If they donX « " you cant 
•Ave eeeiytbtns 

http://tm.il
file:///irginla
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GENERAL £ ELECTRIC 
GENERAL ELECTRIC COMPANY 

570 LEXINGTON AVENUE 

NEW yxMH. NEW TOOK KI022 0693 

PIUNCIS j . DEROSA 
STAFF VICE FltESIDEMT 
AND OSOUF COUNSEL 

Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts 
Civil Liberties & The Administration 
of Justice 

Committee on the Judiciary 
2137 Rayburn Building 
Washington, D C. 20515-6219 

Re H.R. 2848 

Dear Chairman Kastenmeier: December 23, 1987 

GE Communications and Services (GEC&S) would like 
you to clarify that the licensing provisions of H.R. 2848 
does not apply to communications satellite operators 
Among the operating components of GEC&S is GE American 
Communications, a pioneer in communications satellite 
technology and marketing, which distributes television 
signals, including those of superstations. We are 
concerned that an ambiguity in H.R. 2848 may make such 
satellite operators, rather than the entities that uplink 
superstation transmissions to them, would become the 
licensees under the bill 

Section 119(a) provides, in pertinent part, that 

secondary transmissions of a primary 
transmission made by a superstation and 
embodying a performance or display of a work 
shall be subject to statutory licensing if the 
secondary transmission is made by a satellite 
carrier to the public for private viewing, and 
the carrier makes a direct charge for such 
retransmission service to each subscriber that 
receiving the secondary transmission .. that 
has contracted with the carrier for direct or 
indirect delivery of the secondary 
transmission 

While this appears reasonably clear that the 
transmissions that must be licensed are only those that 
involve situations where "the carrier" makes a "direct 
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charge" for private viewing of a secondary superstation 
transmission, the definition of "satellite carrier," in 
subsection (d)(6), would include any: 

common carrier that is licensed by the Federal 
Communications Commission to establish and 
operate a channel of communications for 
point-to-multipoint distribution. 

GE American Communications is a "common carrier 
licensed by the Federal communications Commission . . to 
operate a channel of communications for 
point-to-multipoint distribution of signals, including 
television signals. We also "own" and "lease" 
transponders on our seven in-orbit satellites in order to 
provide point-to-multipoint distribution 

But, unlike the entities that uplink television 
signals to these satellites, we do not encrypt these or 
in fact know whether they are encrypted, much less know 
how many home satellite users are receiving these 
signals For this reason, it would be unfair to require 
us to be licensed or sub3ect us to patent infringement 
and even criminal liability if we are not 

Based on your statements in introducing this 
legislation, GEC&S is confident that we are not the 
entities you had in mind to be licensed under H.R. 2848 
Therefore, we request that you exclude from the 
definition of "satellite carrier" any common carrier that 
has been licensed by the FCC to construct, launch and 
operate a satellite 

Sincerely yours, 

Francis J. DeRosa 

cc. All subcommittee members 
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The Honorable Robert w Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liberties, 
and the Administration of Justice 
2137 Rayburn House Office Building 
Washington, D c 20515 

Dear Chairman Kastenmeier 

1 am contacting your office to bring to your attention the concerns of 
satellite dish owners in my Third District regarding HR 2648, the Satellite 
Komeviewer Copyright Act of 1987 I am aware that last October, the K-SAT 
Broadcasting Company, which represents the interests of satellite dish owners 
in my District and across the country, sent a letter to you recommending that 
changes be made to the bill The purpose of my writing at this time is to 
focus attention on the eight points brought up in the K-SAT letter 

Firstly, these K-SAT supporters ar*» supportive of parity for copyright 
payments — a home owner with both cable and satellite TV should not be 
expected to pay a higher tariff for owning a dish This group also favors 
parity program payments — the price that program suppliers charge dish owners 
for the same product being supplied to cable subscribers Along these lines, 
they would be opposed to a sunset on copyright payments 

further, these satellite dish owners oppose limitations that would 
restrict competition in the area of new satellite services They also oppose a 
copyright formula that would require a "ten percent cable penetration" and 
adversely impact the satellite dish industry, and they favor non-discriminatory 
marketing provisions for TVRO owners 

The dish owners that have contacted me would also like to see a final hill 
crafted that would allow all licensed broadcasters to have open availability to 
up link a satellite signal Finally, they wotuu like to sve that the 
legislation guarantees access to all long distance satellite programming 

Thank you for allowing me to bring these points to your attention, and 
should you take up HR 2848 in the Second session, I would appreciate if you 
would give full consideration to the interests of satellite dish owners in my 
Third District If I can be of any assistance to you, or answer any questions, 
please do not hesitate to be in touch 

JH/jek 
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Testimony of Chet Grochoski 

Mr Chairman, Members of the Subcommittee, thank you for the opportunity to 

present the views of Amway Corporation ("Amway") before the Subcommittee on the 

issue of the delivery of television signals of broadcast television stations to home 

satellite earth station owners Amway is a non-cable distributor of programming to 

home satellite dish consumers As I shall more fully discuss, Amway believes that 

H R. 2848 addresses a critical issue to American consumers The Committee has done 

an excellent job in drafting legislation to accommodate disparate views of many 

industries We believe that widespread service to the public at reasonable prices, along 

with fair compensation to the copyright holder, are the appropriate benchmarks 

Amway is the second largest direct selling company in the world with 1987 sales 

reaching 1 5 billion dollars Amway employs 7,000 people worldwide of which 5,000 are 

in the United States There are over 1 million independent Amway distributorships 

worldwide Amway's headquarters occupies 3 5 million square feet in Ada, Michigan, and 

it operates seven regional distribution centers in North America, as well 

Amway believed that with its large sales force and experience and expertise in 

selling products and services to a large consumer base, it would be quite an appealing 

distributor for satellite television programmers. It more than mirrors the distribution 

base that the programmers are accustomed to utilizing That is, programmers are 

accustomed to having a large distribution base of cable operators selling programming 

Amway presents a much larger distribution network than cable, a network that reaches 

into areas where cable has not yet penetrated — specifically those rural areas where 

dishes are prevalent In addition, it is financially qualified Thus, Amway assumed it 

might even be considered by some programmers as the ideal distribution source Amway 

believed it would attract as suppbers substantially all, if not all, of the satellite 

programmers and common carriers It was wrong Amway has only two distribution 

- 23 -
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contracts in effect And only one of these is with a programmer that has a cable TV 

customer base Despite intensive negotiations with all the major satellite carriers, 

Amway has been refused service entirely or has been refused service at anything close to 

the prevailing price offered to cable systems for their distribution to cable subscribers 

Legislation on this matter is welcomed and necessary The question of access to 

satellite television signals has been one that has been an issue since the very beginning of 

home earth station technology in the late 1970s and early 1980s In 1984, the Congress 

passed an amendment to the Communications Act, 5705(b), which provided for a right of 

access to unencrypted satellite television signals That legislation did not consider, 

however, the issue of access to, and fair distribution of, encrypted signals Those 

questions are before the House and the Senate in a variety of legislative initiatives 

(H R 1885 and S 889) dealing with both the right of access and the distribution of 

programming as a communications matter 

The question of copyright payments for the scrambled signals of broadcast signals 

is not addressed in those initiatives Receipt of broadcast signals by dish owners — as 

well as by cable systems — requires different consideration than the receipt of other 

signals, primarily because broadcasters are passive originators of the programming 

outside of their service areas, the receipt of which is controlled by carriers and cable 

systems 

Scrambling of the superstations by the various carriers may deny the programming 

of these stations to home earth station consumers While we believe that the right of the 

carrier to scramble under present law is unclear, once a signal is scrambled it is also not 

certain whether these signals can be marketed to home earth station users without 

violation of the present Copyright Law There are two pending lawsuits on this issue If 

they are decided adversely to dish owners, it could result in a denial of service to 

millions of Americans That is a principal reason why legislation is needed 

- 2 -
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Amway believes that H R 2848 takes into account many items of interest to all 

concerned parties in order to achieve an open marketplace involving competition in the 

delivery of programming to the home m order for this to be fully and fairly 

accomplished, a few additional objectives should be met While we have a "wish list" of 

over a dozen possible amendments, we present here the few we consider very important 

and, to assist the Committee, we have prioritized these concerns 

Access and Distribution 

First, a common carrier should be affirmatively required to provide to dish owners 

and distributors the signal of any superstation it carries Recently, cable controlled 

services or proposed services such as Festival and Turner Network Television (TNT) have 

announced they do not intend to serve dish owners The fear that future services will 

refuse to deal with dish owners is magnified now that TCI, the nations largest cable 

television company, has announced its intention to acquire Tempo Enterprises Inc , which 

owns the carrier of the most widely viewed superstation WTBS The evidence of failure 

to deal by carriers is mounting 

Amway Corporation first requested the signal of WOR-TV from Eastern Microwave, 

Inc (EMI) in December of 1986 — over a year ago In October of 1987, after the signal 

of WOR-TV was scrambled and a distribution agreement was reached between EMI and 

United Video, we wrote to EMI again, requesting service In a followup conversation, 

EMI indicated that it also reached a deal with Tempo Development Corporation for 

distribution and that Amway could buy the programming (at a multiple of the cable price) 

and that a contract would be forthcoming Amway wrote again on October 21, 1987 

seeking an agreement On January 8, 1988, I was informed in a telephone conversation, 

that EMI had no plans to expand their distribution beyond Tempo and United 

- 3 -
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Similarly, we have been negotiating with the Superstar Connection and United 

Video since 1986 with no tangible results 

Our negotiations with Southern Satellite Systems, Inc (SSS) are also noteworthy 

SSS is apparently owned by Tempo Enterprises, Inc , which will soon be owned by Tele-

Communications, Inc (TCI) SSS distributes to dish consumers through another subsidiary 

of Tempo Enterprises, Inc , called Tempo Development Corporation SSS tells us that it 

sells only to "the single eligible class of customers, the TVRO subscriber " In order to 

receive the programming, we have to buy it as a commissioned agent, just as Tempo 

Development does At the same time, Tempo Development is negotiating with Amway to 

sell it the same programming as offered by SSS but is quoting more liberal non-price 

terms and conditions 

It should be clear from all this that carriers intend to be in the distribution 

business, themselves Their role as carriers will virtually disappear They are becoming 

programmers — just like HBO and Cable News Network or ESPN As such, they are and 

will discriminate against non-cable distributors such as Amway Corporation and NRTC 

According to SSS' tariff on file at the FCC, it charges cable systems $ 10 per 

subscriber with a maximum of $1,875 per month A large system would thus pay 2 or 3 

cents per month per subscriber The quotation to us is $11 00 per year or $ 92 cents per 

subscriber — nine to forty times greater than the cable price 

Duty to Deal 

Proposed Section 119(a)(1) provides a compulsory license for transmission of signals 

for dish owners through the "private viewing" clause However, nothing specifically 

requires, for example, that EMI actually make the scrambled signal of WOR-TV available 

to dish owners or distributors It might be implied that Section 119(a)(4) creates such a 

mandate But Section 119(a)(4) merely prohibits discrimination "against any distributor 

in a manner which violates the Communications Act of 1934 or rules issued by the 

- 4 -



411 

Federal Communications Commission with respect to discrimination " The Communi­

cations Act provisions on discrimination are found in Section 202 of the Communications 

Act while the provisions of the Communications Act concerning a "duty to deal" are 

found in proposed Section 201 of the Communications Act Section 201 is not referenced 

in Section 119(1)(4) of H R 2848 It is essential that an affirmative duty to deal — to 

sell programming to dish users and distributors — be included in the Copyright Act in 

order that there will be no confusion on this issue 

Withm the context of a mandatory duty to deal, carriers should be specifically 

required to provide service to companies as well as to persons or entities that are not 

affiliated with cable systems, such as Amway Corporation and NRTC, for the further 

distribution of these signals to home earth station users This will ensure competitive 

prices to the consumer 

Price Discrimination 

As described above, consumers and distributors are presently being asked by 

earners and their captive distribution arms to pay prices hundreds of percent higher than 

currently are paid for cable subscribers It is inconceivable that the intention of this 

legislation is for carriers to make windfall profits The provisions of Section 119 (a)(4), 

making it an act of infringement to discriminate against a distributor in a manner which 

violates the Communications Act of 1934, or FCC Rules in that regard, is woefully 

inadequate The Communications Act and FCC Rules do not contemplate a situation 

where the carriers play such a dominant role as both a carrier and a marketeer The 

legislation should make it clear that the carriers cannot discriminate (other than for 

volume discounts) between the charges (1) to cable systems for their cable subscribers 

and (2) to satellite carrier customers including distributors for private viewing for 

service to their subscribers Without such a provision, the price for programming will 

remain extraordinarily high In fact, the amount of the copyright fee, itself, would be an 

- 5 -
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irrelevancy compared to the distribution charge If the carrier must no longer be 

passive, it must be made to be responsible 

Pass Through 

Because the 12-cents-per-month charge for copyright payment reflects an 

estimated parity with the charge the cable operator pays for copyright, on a per-

subscnber-basis, then this copyright charge should be passed through (without mark-up) 

by the carrier to customers including distributors Discrimination in distribution fees 

might be extremely difficult to determine if the coDynght fee were not directly passed 

through and accounted for in carrier billing to distributors To permit the combining of 

copyright and distribution fees would, in essence, allow carriers, not the Congress, to 

establish Copyright fees 

Clarification With Respect to Liability of Distributors 

Section 111 is amended by the Bill by adding clause (4) that states that the 

provisions of Section 119 extend only to the activities of a "satellite earner" with 

respect to secondary transmissions "for private viewing pursuant to a compulsory license 

under Section 119 " 

Because cable and non-cable distributors may be engaged in the process of the 

distribution of programming pursuant to the terms of Section 119, it should be made 

clear that such distributors are not making unlawful secondary transmissions by virtue of 

their activities in serving satellite dish owners 

Arbitration 

The provisions of Section 119(c)(3)(D) establish standards to be considered by the 

Arbitration Panel. Clause (in) calls for a determination of the relative roles of the 

copyright owner and the copyright user "in the product made available to the public with 

respect to relative creative contribution, technological contribution, capital investment, 

cost, risk and contribution to the opening of the new markets for creative expression and 

- 6 -
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media for their communication " It should be made clear that the copyright user in this 

case would be deemed to include the satellite television industry including 

manufacturers, distributors and retailers, all of which make significant contributions to 

the process of making copyrighted materials available to the public 

Eclipse and Sunset Provision 

Pursuant to proposed Section 119(c), the legislation will eclipse in four years and 

sunset in eight years Presumably this means that Congress believes the problem will be 

greatly ameliorated soon and in eight years, it no longer will exist We would urge, 

instead, however, that the legislation continue in effect without specific eclipse or 

sunset If Congress wishes to amend the statute at any time to delete the compulsory 

license it can of course do so At the very least, the eclipse periods should be doubled in 

time We believe this request to be moderate in light of the fact that the formerly 

"infant" cable industry, now forty years old, has enjoyed the compulsory license for the 

last twelve years Under this proposal, we would be required to negotiate in the 

marketplace after only eight years and would have the supervisory power of the Tribunal 

for another four, resulting in the same 12-year period presently enjoyed by cable 

Do Not Limit Choice 

Proposed Section 119(d)(9)(A)(B) limits the number of broadcast stations available 

to home dish owners to those signals obtaining 10 percent of the cable viewing audience 

or those on the air by June 1, 1987 It is unfair to make the future opportunity for 

viewing of broadcast signals by means of home satellite antennas depend upon how many 

cable subscribers happen to choose to view a particular service The effect of such a 

provision would be to consign home dish viewing opportunities to what cable subscribers, 

or more realistically what cable companies, believe is important Relatively speaking, 

satellite dishes — not cable — represent the medium of abundance and choice As cable 

systems drop broadcast signals in an era of relaxed or non-existant mandatory carriage, 

- 7 -
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and as they restructure their tiers of programming to take advantage of copyright law 

decisions, the consumer is often denied programming — and the copyright holders are 

denied compensation Satellite dishes obviate the need for such juggling Potential 

entrepreneurs wishing to bring increased broadcast signals to dish owners should not be 

required to serve 10 percent of cable homes first Consumers and copyright holders are 

better off with increased distribution and payment 

Other Matters 

We would like to address proposed Section 119(b)(1)(B) which establishes a payment 

of $ 12 per month per signal. We recognize that many in the earth station arena suggest 

an alternative to this approach that the average fee paid for dish distribution 

corresponds to the average fee for cable distribution on a per-subscriber basis We 

would support such an amendment However, we also recognize that certainty exists 

with a fixed payment as provided for in the legislation What is more important is that 

carriers not be permitted to create their own non-statutory copyright fees by abusing 

their status as carriers and charge discriminatory rates, as previously discussed 

Conclusion 

We request that the Subcommittee favorably consider the suggested amendments 

prior to marking up HR 2848 

Finally, we thank the Chairman and the Subcommittee members for their 

leadership and insight in these matters 

- 8 -
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January 28, 1988 

The Honorable Robert W Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liberties, 

and the Administration of Justice 
U S House of Representatives 
2137 Rayburn House Office Building 
Washngton, DC 20515 

Dear Chairman Kastenmeier 

The National Association of Broadcasters (NAB) appreciates 
the opportunity to provide, for the record, our comments 
regarding H R 2848, the Satellite Home Viewer Copyright Act of 
1987 N A B stands with you and the cosponsors of H R 2848 in 
support of the goal of providing over-the-air broadcast service 
to those who receive no such service or only minimal service, 
because they reside outside the reach of signals of local 
broadcasters and there is no cable service available While that 
is a worthy public policy goal, N A B is deeply concerned that 
H R 2848 in its current form fails to balance that goal with 
other necessary and historic communications policies 

Faced with a highly competitive marketplace and on-rushing 
technology, local broadcasters are convinced that viewers will 
best be served in a competitive market place in which the 
competitors are treated equally As you know, N A B views the 
compulsory license as an extraordinary copyright tool We have 
generally supported the principle that all who seek to display a 
public performance do so by competing in the marketplace for such 
rights 

The basis of the broadcast industry is service to local 
communities It is the reason why licenses are granted and 
renewed Television broadcasters provide free service to the 
viewers of this nation Revenues for television broadcasters are 
obtained from the sale of advertising time, based on the number 
of viewers of a given program There is a direct link between 
our business operation, the sale of advertising time and our 
public service responsibilities 

N» 
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As I stated before the N A B has supported proposals which 
would extend terrestrial broadcast service to "white areas," 
defined as those geographic areas of the nation that are beyond 
reach of local broadcast signals as normally transmitted and 
outside of cable service areas There is no disagreement that 
white area residents should receive terrestrial broadcast 
service However, the current form of H R. 2848 allows for the 
retransmission of broadcast signals to any location in the U.S , 
even those areas that currently receive an abundance of broadcast 
signals 

Therefore, N A B recommends that H.R. 2848 be amended so 
that the benefits of a compulsory license are conferred only when 
broadcast signals are retransmitted to geographic white area 
residents In geographic areas which are not designated as white 
areas, the retransmission price for rights should be set by 
marketplace rates and practices, since there is no overriding 
public policy interest in conferring this enormous copyright 
benefit where competition already exists 

As stated earlier, a compulsory license is an extraordinary 
benefit under copyright law It should be used sparingly and 
only when there is no alternative to promote significant public 
policy goals N A B does not support the grant of a compulsory 
license that will supercede or take precedence over other 
accepted copyright agreements Where the government confers a 
benefit under copyright law, the negotiated agreement still 
should be relied upon and honored to the maximum extent possible 

Broadcasters negotiate for the right to air exclusively 
programming in their service area We always have paid a premium 
price for these exclusive rights. Problems arise with H.R 2848 
when a signal that includes a particular program or series of 
programs is retransmitted by satellite into the area served by 
the local broadcaster, who has negotiated for and paid for the 
"exclusive rights" to air that very program or series of 
programs Whereas the local broadcaster paid a premium price for 
exclusive rights, the government conferred right (the compulsory 
license) is at a bargain basement rate, with which the local 
broadcaster cannot compete This creates an anomalous situation 
in which the accepted and preferred means of obtaining a 
copyright license — marketplace negotiations — are superceded 
by the government with no perceptible public policy justification 
for doing so. 
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This turn of events is even mora anomalous when you consider 
that those currently deemed "passive carriers" who are the 
beneficiaries of this bill are the same business concerns who 
benefit from the original grant of government largess under the 
cable compulsory license It is reasonable to assume that these 
business interests are prospering due to the expanded customer 
base of cable television Yet H R 2848 would grant a second 
benefit under copyright law, which would turn our method of 
copyright licensing of video programs on its ear unless it is 
amended 

Therefore, N A B recommends that the Subcommittee amend 
H R 2848 so that the integrity of programming licensing 
contracts is protected The need for "network non-duplication" 
and "syndicated exclusivity" is clear Such action will restore 
a fair and equitable marketplace Further, it correctly places 
the order of priority in obtaining copyright licenses where it 
belongs — one should always proceed in the marketplace first. 

The need for this change is even more acute as one examines 
the emerging technological landscape The size of the receiving 
"dish" a home owner can buy will shrink dramatically. It will 
not be the giant parabolic dish suitable only for the yard, but a 
much smaller flat devise capable of reception from inside the 
home These flat antennas are being sold in Japan today, and 
will be marketed in this country as soon as higher-powered 
satellites are available for retransmission of video signals 
The impending proliferation of these smaller sized and less 
expensive dishes clearly make it essential to balance all 
interests by promoting a marketplace solution where possible 
Inclusion of network non-duplication and syndicated exclusivity 
will ensure that consumers will receive greater program choices, 
and that all competing services will operate in a fair and 
equitable marketplace. 

With the recent loss of must carry protection, N A B . 
believes that a larger examination of the copyright practices in 
the video marketplace should take place However, it is not our 
intent to seek postponement of consideration of H R 2848. We 
stand ready to discuss with you, your colleagues and staff the 
changes we have recommended, as well as and these new, larger 
questions 

We appreciate your consideration of these comments and we 
look forward to working with you in the future. 

Sincerely, 
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STATEMENT OP A. PHILIP CORVO 
EXECUTIVE DIRECTOR, 
NATPE INTERNATIONAL 

NATPE International ("NATPE") submits this Statement 

in opposition to H R 2848, a bill to amend the copyright 

laws to provide interim statutory licensing of the secondary 

transmission by satellite carriers of superstations for 

private viewing by earth station owners In its present 

form, H R 2848 raises serious issues of potential concern 

to NAPTE because it grants a temporary statutory licensing 

preference to satellite carriers while further eroding the 

concept of exclusive program contracts which appropriately 

exist between programmers and broadcasters The ability 

to negotiate contractual rights between the vast programming 

and broadcast industries creates the basis for the vigorous, 

competitive broadcasting industry we enjoy today in the 

U S , and directly contributes to the robust diversity of 

ideas and opinion that emanate from the U S entertainment 

industry of which NAPTE is a leading force 

NATPE is a diverse domestic and international 

organization composed of 1,700 station managers, program 

directors, group broadcast owners, cable network executives, 

local cable channels, syndicators and distributors NATPE's 

members make the day-to-day programming decisions for network 

owned and affiliated stations, independent commercial 

stations, religious, educational and public television 

stations, and many cable systems NATPE members collectively 

develop the seemingly unlimited programming product that 

fills television channels across this country and throughout 
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the emerging broadcast markets of the developed and developing 

worlds As such, the organization seeks to promote production 

and distribution of quality, diverse programming in our 

robust domestic and growing international marketplaces 

Unlike many other industry organizations, NATPE 

represents the individual programmers who negotiate for 

and purchase syndicated programming in the broadcast 

marketplace, for this reason, NATPE has a special appreciation 

for the dynamics of the syndication marketplace and the 

importance of exclusive contracts NATPE members have 

witnessed firsthand how regulatory, industry and technological 

changes during the last decade have affected broadcasters' 

ability to present quality programming to viewers 

The focus of H R 2848 on the satellite carrier's 

transmission of superstations for private viewing, while 

seemingly narrow, is actually quite broad As the term 

"superstation" is defined in the bill, it would include 

any network affiliate and/or independent television stations 

which were, inter alia, secondarily transmitted by a satellite 

carrier for nationwide distribution on June 1, 1987 While 

NATPE agrees that there should be no distinction made between 

a network affiliate and an independent station in the bill, 

practical application of tnis broad definition of superstation 

indicates a serious misunderstanding of how the 

broadcast/programming marketplace actually operates 

NATPE members purchase all of their programming in 

the open marketplace by negotiating program license fees 

with syndicators and distributors, NATPE members do not 
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have the benefit of economic protection conferred by a 

government-created statutory licensing scheme If this 

legislation were enacted, it would create a serious imbalance 

in favor of satellite carriers to the detriment of both 

the programming and broadcasting industries This contrast 

is most apparent in a review of recent trade press documenting 

the escalating cost of programming which NATPE members 

encounter in their efforts to bring quality, free programming 

to the viewing public 

For example, syndication rights to the re-runs of The 

Cosby Show alone have cost television stations between 

$200,000 to in excess of $300,000 per episode in certain 

major markets In contrast, a satellite carrier which 

retransmits a station which has paid this exhorbitant program 

license fee for The Cosby Show will receive extraordinary 

protection in the form of only being required to pay 12 

cents per month per subscriber under the provisions of H R 

2848 This potential economic disparity is unfair and must 

be redressed 

While the ostensible and laudable purpose of H R 2848 

is to provide free over-the-air broadcasting to "white areas" 

which do not receive terrestrial broadcast signals, as 

presently drafted, H R 2848 extends a statutory license 

for the performance of copyrighted work not only to rural 

area subscribers but also to urban residents who have ready 

access to local terrestrial broadcast signals This overly 

broad, and perhaps unintended, effect of H R 2848 would 
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serve to severely undercut the ability of NATPE members 

to freely negotiate exclusive program license agreements 

It ultimately could wreak havoc to the orderly, robust 

programmer/broadcaster marketplace 

For this reason, NATPE urges the House Subcommittee 

on Courts, Civil Liberties, and the Administration of Justice 

to limit the focus and impact of H R 2848 to permit satellite 

carrier transmission of superstations for private viewing 

by rural residents in "white areas," and not to any and 

all urban residents who are adequately served by local 

television stations 
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February 1, 1988 

Honorable Robert W Kastenmeier 
Chairman, Subcommittee on Courts 

Civil Liberties & the Administration 
of Justice 

Committee on the Judiciary 
2137 Rayburn Building 
Washington, D C 20515-6219 

Re H R 2848 

Dear Chairman Kastenmeier 

This letter is with regard to H R 2848, the "Satellite 
Home Viewer Copyright Act of 1987°, which proposes to require 
copyright licensing of various entities engaged in 
distributing secondary transmissions of video programming 
In the bill these entities are referred to as "satellite 
carriers " GTE Spacenet is requesting that the inadvertant 
inclusion of satellite transmission suppliers in the bill's 
definition of "satellite carrier" be corrected 

GTE Spacenet is engaged in the business of providing 
satellite transmission services to a wide variety of customers 
for voice, video and data applications We are licensed as 
a common carrier by the Federal Communications Commission to 
provide such services and must do so on a non-discriminatory 
basis Moreover, pursuant to FCC regulations, we cannot 
prevent resale of our service, and thus, may in some cases 
be unaware of program material which may be distributed over 
our facilities 
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The purpose of H R 2848 appears to be to provide for 
compulsory licensing of those entities which are 
redistributing primary broadcast transmissions for a fee 
Those entitles are almost always "program distributors," not 
the satellite operator whose transmission facilities are 
being utilized Moreover, the entities intended to be subject 
to licensing may or may not be common carriers The Bill 
should be clarified so that the parties to be subject to 
licensing are defined appropriately 

Because your intent in introducing this legislation was 
to provide for copyright liability on the part of the parties 
directly benefitting from the retransmission of over-the-air 
program material, not the satellite transmission supplier, we 
are confident that you will want to make the necessary 
revisions to ensure that goal is achieved and that confusion 
is eliminated as to the parties subject to the licensing 
requirement We will be pleased to work with your staff to 
develop appropriate language to achieve this objective 

Sincerely yours, 

Leslie A Taylor (J 

Attachment 

cc All subcommittee members 
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MARK J RALCHICK 
MARSHA J MACBRIDC 

Hon Robert W Kastenmeier 
U S House of Representatives 
2328 Rayburn House Office Building 
Washington, D C 20515 

In re H R 2848 

Dear Chairman Kastenmeier 

This firm represents TVX Broadcast Group, Inc , which is the 
FCC licensee of twelve independent television stations (eleven of 
them UHF facilities) The purpose of this letter is to support 
the position taken by the Association of Independent Television 
Stations (INTV) on H R 2848 and to supplement the data provided 
in Preston Padden's February 2, 1988 letter to you 

As you may be aware, independent television stations rely on 
the purchase of copyright protected programming from national 
program distributors for nearly all of their non-locally produced 
programming A ma]or problem facing the independent television 
industry in the past few years has been the high cost of such 
programming It is widely believed that escalating programming 
costs have been responsible for relatively poor economic 
performance by a number of independents and even the failure of a 
few stations It is important, then, that such stations receive 
the full copyright rights and protection that they bargain for 
when they purchase such programming 

Independent stations typically purchase exclusive program 
rights for their market area (i e , the area in which their 
signal is available off-the-air to television viewers) As 
pointed out in Mr Padden's letter to you, network affiliated 
stations obtain non-duplication protection under FCC rules so 
that cable systems operating within a market may not duplicate a 
local affiliate's network programming Previously, such 
protection was also provided to independent stations' programming 
under the FCC's syndicated exclusivity rule (the so-called 
"syndex" rule) However, the FCC eliminated the syndex rule in 
1980 

Lack of syndex protection, when coupled with the effect of 
the present compulsory copyright license available to cable 
systems, has resulted in the anomalous and unfair result that 
local independent stations are unable to obtain effective 
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copyright protection for their programs, while cable operators 
obtain the right to duplicate such programming at far less cost 
than independent stations pay for the same programming Attached 
hereto are Comments filed by TVX in the FCC's current rule making 
proceeding to determine whether syndex rules should be re­
introduced The data supplied with the TVX Comments clearly 
shows that cable operators are obtaining programming under their 
compulsory license at a fraction of the cost paid by television 
licensees for their supposed exclusive market rights 

While TVX does hope that the FCC will re-introduce syndex 
rules, it is obvious that part of the problem is the inherent 
unfairness of the current compulsory license scheme We hope 
that the data supplied herewith will be helpful to the Sub­
committee Please do not hesitate to call on us if we can 
provide additional information 

Sir*e ferely 

Wk* 
WILLIAM M BARN, 

WHB/sls 
Enclosure 
cc with enclosure Michael Remington, Esquire 

Thomas Mooney, Esquire 
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Regency Plaza One Termnal Annex 
Sude600 Post Office Boot 5630 
4643 S Ulster Street Denver, Colorado 60217 
Denver. Colorado 80537 (303)7215500 

E-COMMUNI0AT1ONS,INC. 

February 4, 1988 

The Hon Robert W Kastenmeier, Chairman 
Subcommittee on Courts, Civil Liberties and 

the Administration of Justice 
Committee on the Judiciary 
0 s House of Representatives 
Washington, D C. 20515 

Dear Chairman Kastenmeieri 

On January 27, 1988, at your Subcommittee's hearing on H R 
2848, Mr. Bob Phillips, CEO of the National Rural 
Telecommunications Cooperative, made a number of misstatements 
about Tele-Communications, Inc which require clarification. To 
that end, I am submitting the following information, and I would 
like to request that It be Included in the hearing record if that 
is possible 

Pirst, and most basic, Mr. Phillips stated that my company 
and other cable companies have been trying to stifle development 
of the home dish industry because it represents a delivery system 
competitive to cable. In fact, TCI does not view satellite dish 
technology as competitive to cable for a number of reasons that 
do not need explanation here instead, we view the satellite 
dish as an ideal way for us to reach customers beyond the bounds 
of our cable systems There are many millions of primarily rural 
families that can never be economically served by cable TCI 
hopes all of them visit their local equipment dealers, buy dishes 
and decoders and buy programming from one of several sources now 
available, but preferably from us if they are in our service 
area 

Second, Mr Phillips suggested that cable operators are 
monopolizing service to home dish owners If that were so, we 
would be doing a very poor job of it Currently, our estimates 
are that only five percent (5%) of TVRO programming sales are 
made by cable operators. Over 50 percent (50%) are made by 

An Equal Opporttrty Emptor 
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equipment manufacturers and distributors. Thirty percent (30%) 
are made by equipment retail dealers. The remaining fifteen 
percent (15%) are made by all others, such as the programmers 
themselves and other packagers. 

Most of these sales are now being made under agency 
arrangements, as opposed to wholesale-retail relationships 
However, the commissions paid to all these agents are, in most 
cases, more than the margins now available to traditional 
retailers in this very competitive marketplace Moreover, the 
agent has the name and address of the customer to approach on 
renewal to earn another commission 

Third, Mr. Phillips stated that programmers have granted TCI 
and other cable companies exclusive rights to sell to home 
dishowners in their franchise areas and surrounding counties. 
TCI has no exclusivity whatsoever in surrounding counties, and 
even in those few instances in which programmers have granted us 
a degree of exclusivity in our franchise areas, packagers are 
making sales anyway as agents of the programmers In fact, 
equipment manufacturers, distributors, dish dealers, other 
packagers and the programmers themselves, who, incidentally are 
our own wholesalers, are all selling programming in our service 
areas, and, I might add, they are doing so very successfully. 

Fourth, Mr. Phillips implied that TCI had prevented its 
affiliated company, Netlink USA, from granting rights to the NRTC 
to distribute Netlink programming As Mr. Phillips has been told 
- repeatedly - Netlink is unable to consider such requests until 
it knows the terms and conditions under which the networks will 
allow it to distribute their programming. As Netlink testified 
at your hearing. It has yet to conclude negotiations with any of 
the networks 

While it Is true Netlink approached NRTC in March of last 
year about a distribution arrangement, that was before Netlink 
made a business decision to seek agreements with the networks to 
offer a 'white area" service only. 

Finally, I would like to address Mr Phillips suggestion 
that those of us who have made programming investments should be 
required by force of law to allow our competition to sell that 
programming. TCI and its partners have spent almost $5 million 
to develop services to be offered by Netlink, the most important 
of which is the network 'white area" program While it may be in 
our best interests to allow our competition, such as the NRTC, to 
sell that work product, we also reserve the right not to do so 
And we strongly resent any suggestion by Mr Phillips that we 
should be forced to do so by law. 
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As the Chairman noted in the January 27 hearing, the NRTC 
already has a good array of programming to offer its 
subscribers. In fact, Mr. Phillips claims in his written 
testimony that the NRTC sold 5994 subscriptions to its present 
package in a single month Because of market area restrictions, 
that is as many home dish owner subscriptions as TCI has sold in 
its two years of operation in this marketplace. 

Mr. Phillips hardly needs the help of Congress to pick the 
pockets of his competition. He and his colleagues are managing 
quite well by themselves 



429 

flank Hi lift 

SATELLITE COUKTRY 
1041 TiH*nmT*ux\mM.wafWnoo«7X>i • aas>4»7ia» 

Congressman Robert W Kastenmeier 
Chairman, Courts, Civil Liber t ies 
and Administration of Jus t ice 
2328 Rayburn House Office Bldg 
Washington, DC 20515 

Re Non-discriminatory regulations for common ca r r i e r s and 
copyright 

Dear Sir 

Again, we would like to thank you and your staff for your 
leadership role in trying to get positive legislation for 
the signal delivery industry 

HR 281*8 was intended to provide the much needed re-visit to 
the Common Carrier Act and Copyright Act Unfortunately, 
the 'facts' used to substantiate the language in the bill 
as presently written were introduced through organizations 
such as the FCC and NCTA These organizations have been 
primarily interested in protecting the cable interests to 
the detriment of original copyright holders, independent 
broadcasters and the average small retailer and consumer 

Your personal remarks to Mr Chuck Dawson of K-Sat Broad­
casting after the informative hearings your committee re­
cently held on this subject were most welcome Your affir­
mation that the claim of protecting local affiliates didn't 
make such sense in light of your personal experience v;a6 
most pertinent The real experience of anyone v/ith more 
than one affiliate (not all locally originated) from both 
cable and over the air broadcasts is the very type of fact 
that has been ignored by the proponents of discriminatory 
legislation If the cable companies and broadcasters can 
bring in and show non-legal broadcast programming then why 
can't these signals be available to earth station^ owners 
via satellite dishes9 

HR 281(8 may easily reflect non-discriminatory pusetices by 
indluding the phrase "delivery of the signal wit"hout condi­
tions" This competitive, parity in pricing phrase will go 
a long way in instituting your stated intention of providing 
positive legislation in the signal delivery business 

Ue truly appriclate the enormous investment of time and energy 
you all have invested on behalf of the citizen' s access to 
parity in pricing and choice of signal delivery method ohile 
balancing the rights of the original copyright holders We 
encourage you to continue these efforts 

Respectfully, ~~/£_L<_^ JulL^ 
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I - ? / / \ Wwhington D C 20037 1695 
(202) 298 2300 

May 6 , 1988 

The Honorable Robert W Kastenmeier 
Chairman 
House Judiciary Subcommittee on Courts, 
Civil Liberties and the Administration 
of Justice 

2137 Rayburn House Office Building 
Washington, D C 20515 

Dear Chairman Kastenmeier 

The National Telephone Cooperative Association (NTCA), supports 
and encourages the prompt passage of H R 2848, the "Satellite Home 
Viewer Copyright Act of 1988 " We also support any amendment to this 
bill which prohibits price discrimination in the delivery of super-
station signals 

NTCA is a national trade association representing 450 small 
telephone systems throughout rural America Many of our members are 
dishowners and are members of the National Rural Telecommunications 
Cooperative (NRTC) Our goal is to provide quality telecommunica­
tions services to the more sparsely populated areas of the country 

NRTC has negotiated contracts for superstation signals and was 
required to pay higher prices for such signals than cable companies, 
even though there was no additional cost to the superstation carrier 
for providing the signals to rural consumers They have also been 
denied signals from some distributors 

NTCA has long been concerned about rural dishowners' access to 
satellite programming at reasonable costs The proposed non-discnmi 
nation amendment would give a distributor, such as NRTC, the right to 
take a signal carrier to court if the prices charged were discrimi­
natory The non-discrimination amendment would mitigate against 
signal delivery pricing and we urge you to incorporate it into the 
bill 

Sincerely, 

Michael E Brunner 
Executive Vice President 

cc Members of the subcommittee 
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April 8, 1988 

The Honorable Robert W Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liber t ies , 
and the Administration of Jus t ice 

2137 Rayburn House Office Building 
Washington, D C 20515 

Dear Mr Chairman 

Recently, s a t e l l i t e dish owners in my d i s t r i c t contacted me 
regarding H R 2848, the S a t e l l i t e Homeviewer Copyright Act of 
1987 

Having learned that your subcommittee has scheduled a tenta t ive 
markup on th i s b i l l on April 13 my consti tuents have asked that 
I bring the i r concerns to your a t ten t ion For th is purpose I 
am enclosing the K-Sat 8 point proposal for inclusion in the 
record 

On behalf of my const i tuents , thank you for allowing me to bring 
these points to your a t ten t ion , and for your consideration to 
any of the i r in te res t s 

Sincerely, 

Enclosure 
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K-SAT 8 POINT PROPOSAL FOR COPYRIGHT 

1 Provide parity In Copyright fees 

2 Provide parity In programming fees (Volumn 
discounts would be allowed) 

3 Does not restrict or limit the number of 
superstations 

4 Does not require superstations to achieve any cable 
penetration 

5 Provides for nondiscriminatory third party distribution 
of superstatlon signals 

6 Does not provide for a "sunset" provision 

7 Provides that any legally licensed broadcaster may up 
link their own signal 

8 Provides public right of access to all signals covered by 
Copyright 
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APPENDIX I —LEGISLATIVE MATERIALS 

100TH CONGRESS 1 I REPT 100-887 
2d Session \ HOUSE OF REPRESENTATIVES | P a r t x 

SATELLITE HOME VIEWER COPYRIGHT ACT OF 1988 

AUGUST 18, 1988 —Ordered to be printed 

Mr KASTENMEIEH, from the Committee on the Judiciary, 
submitted the following 

REPORT 

[To accompany H R 2848] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on the Judiciary, to whom was referred the bill 
(H R 2848) to amend title 17, United States Code, relating to copy­
rights, to provide for the interim statutory licensing of the second­
ary transmission by satellite carriers of superstations for private 
viewing by Earth station owners, having considered the same, 
report favorably thereon with amendment and recommends that 
the bill as amended do pass 

CONTENTS 

Page 
I Purpose of the Legislation 8 

n Background 8 
A Constitutional Parameters 9 
B History of Satellite Earth Stations 10 
C The Copyright Problem 11 
D The Legislative Solution 14 

HI Sectional Analysis 17 
IV Statement of Legislative History 29 
V Oversight Findings 32 

VI Statement of the Committee on Government Operations 33 
VII New Budget Authority 33 

Vm Inflationary Impact Statement 33 
DC Cost Estimate 33 
X Statement of the Congressional Budget Office 33 

XI Committee Vote 34 
XII Changes m Existing Law Made by the Law, as Reported 34 

The amendments are as follows 
Strike out all after the enacting clause and insert in lieu thereof 

the following-

19-006 
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SECTION 1 SHORT TITLE 

This Act may be cited as the "Satellite Home Viewer Copyright Act of 1988" 
SEC 2 AMENDMENTS TO TITLE 17 UNITED STATES CODE 

Title 17, United States Code, is amended as follows 
(1) Section 111 is amended— 

(A) in subsection (a>— 
(l) in paragraph (3) by striking "or" at the end, 
(u) by redesignating paragraph (4) as paragraph (5), and 
(m) by inserting the following after paragraph (3) 

"(4) the secondary transmission is made by a satellite carrier for private 
home viewing pursuant to a statutory license under section 119, or", and 

(B) in subsection (dXIXA) by inserting before "Such statement" the follow­
ing 
"In determining the total number of subscribers and the gross amounts 
paid to the cable system for the basic service of providing secondary trans­
missions of primary broadcast transmitters, the system shall not include 
subscribers and amounts collected from subscribers receiving secondary 
transmissions for private home viewing pursuant to section 119 ' 

(2) Chapter 1 of title 17, United States Code, is amended by adding at the end 
the following new section 

"§ 119 Limitations on exclusive rights Secondary transmissions of superstations 
and network stations for private home viewing 

"(a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS — 
"(1) SUPERSTATIONS —Subject to the provisions of paragraphs (3), (4), and (6), 

secondary transmissions of a primary transmission made by a superstation and 
embodying a performance or display of a work shall be subject to statutory li­
censing under this section if the secondary transmission is made by a satellite 
carrier to the public for private home viewing, and the earner makes a direct 
or indirect charge for each retransmission service to each household receiving 
the secondary transmission or to a distributor that has contracted with the car­
rier for direct or indirect delivery of the secondary transmission to the public 
for private home viewing 

"(2) NETWORK STATIONS — 

"(A) IN GENERAL —Subject to the provisions of subparagraphs (B) and (C) 
and paragraphs (3), (4), (5), and (6), secondary transmissions of programming 
contained in a primary transmission made by a network station and em­
bodying a performance or display of a work shall be subject to statutory 
licensing under this section if the secondary transmission is made by a sat­
ellite earner to the public for pnvate home viewing, and the earner makes 
a direct charge for such retransmission service to each subscriber receiving 
the secondary transmission 

"(B) SECONDARY TRANSMISSIONS TO UNSERVED HOUSEHOLDS —The statutory 
license provided for m subparagraph (A) shall be limited to secondary 
transmissions to persons who reside in unserved households 

"(C) NOTIFICATION TO NETWORKS —A satellite carrier that makes second­
ary transmissions of a pnmary transmission by a network station pursuant 
to subparagraph (A) shall, 90 days after the effective date of the Satellite 
Home Viewer Copyright Act of 1988, or 90 days after commencmg such sec­
ondary transmissions, whichever is later, submit to the network that owns 
or is affiliated with the network station a list identifying (by street address, 
including county and zip code) all subscribers to which the satellite earner 
currently makes secondary transmissions of that primary transmission 
Thereafter, on the 15th of each month, the satellite earner shall submit to 
the network a list identifying (by street address, including county and zip 
code) any persons who have been added or dropped as such subscribers 
since the last submission under this subparagraph Such subscriber mfor 
mation submitted by a satellite earner may only be used for purposes of 
monitoring compliance by the satellite earner with this subsection The 
submission requirements of this subparagraph shall apply to a satellite ear­
ner only if the network to whom the submissions are to be made places on 
file with the Register of Copyrights, on or after the effective date of the Sat­
ellite Home Viewer Copyright Act of 1988, a document identifying the 
name and address of the person to whom such submissions are to be made 
The Register shall maintain for public inspection a file of all such docu­
ments 
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"(3) NONCOMPLIANCE WITH REPORTING AND PAYMENT REQUIREMENTS —Notwith­
standing the provisions of paragraphs (1) and (2), the willful or repeated second­
ary transmission to the public by a satellite of a primary transmission made by 
a superstation or a network station and embodying a performance or display of 
a work is actionable as an act of infringement under section 501, and is fully 
subject to the remedies provided by sections 502 through 506 and 509, where the 
satellite earner has not deposited the statement of account and royalty fee re­
quired by subsection (b), or has failed to make the submissions to networks re­
quired by paragraph (2XQ 

"(4) WILLFUL ALTERATIONS —Notwithstanding the provisions of paragraphs (1) 
and (2), the secondary transmission to the public by a satellite carrier of a pri­
mary transmission made by a superstation or a network station and embodying 
a performance or display of a work is actionable as an act of infringement 
under section 501, and is fully subject to the remedies provided by sections 502 
through 506 and sections 509 and 510, if the content of the particular program 
in which the performance or display is embodied, or any commercial advertising 
or station announcement transmitted by the primary transmitter during, or im­
mediately before or after, the transmission of such program, is in any way will­
fully altered by the satellite carrier through changes, deletions, or additions, or 
is combined with programming from any other broadcast signal 

"(5) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY LICENSE FOR NET­
WORK STATIONS — 

"(A) INDIVIDUAL VIOLATIONS —The willful or repeated secondary transmis­
sion by a satellite earner of a primary transmission made by a network sta­
tion and embodying a performance or display of a work to a subscriber who 
does not reside in an unserved household is actionable as an act of infringe­
ment under section 501 and is fully subject to the remedies provided by sec­
tions 502 through 506 and 509, except that— 

"(l) no damages shall be awarded for such act of infringement if the 
satellite earner took corrective action by promptly withdrawing service 
from the ineligible subscriber, and 

' (n) any statutory damages shall not exceed $5 for such subscriber 
for each month dunng which the violation occurred 

"(B) PATTERN OF VIOLATIONS —If a satellite earner engages in a willful or 
repeated pattern or practice of delivering a primary transmission made by 
a network station and embodying a performance or display of a work to 
subscribers who do not reside in unserved households, then in addition to 
the remedies set forth in subparagraph (A)— 

"(l) if the pattern or practice has been earned out on a substantially 
nationwide basis, the court shall order a permanent injunction barring 
the secondary transmission by the satellite earner, for pnvate home 
viewing, of the primary transmissions of any primary network station 
affiliated with the same network, and the court may order statutory 
damages of not to exceed $250,000 for each 6-month penod dunng 
which the pattern or practice was earned out, and 

"(u) if the pattern or practice has been earned out on a local or re­
gional basis, the court shall order a permanent injunction barring the 
secondary transmission, for pnvate home viewing in that locality or 
region, by the satellite earner of the primary transmissions of any pn-
mary network station affiliated with the same network, and the court 
may order statutory damages of not to exceed $250,000 for each 6-
month penod dunng which the pattern or practice was earned out 

"(C) PREVIOUS SUBSCRIBERS EXCLUDED —Subparagraphs (A) and (B) do not 
apply to secondary transmissions by a satellite earner to persons who sub-
senbed to receive such secondary transmissions from the satellite earner or 
a distnbutor before July 4,1988 

"(6) DISCRIMINATION BY A SATELLITE CARRIER —Notwithstanding the provisions 
of paragraph (1), the willful or repeated secondary transmission to the public by 
a satellite earner of a primary transmission made by a superstation or a net­
work station and embodying a performance or display of a work is actionable as 
an act of infringement under section 501, and is fully subject to the remedies 
provided by sections 502 through 506 and 509, if the satellite earner discrimi­
nates against a distnbutor in a manner which violates the Communications Act 
of 1934 or rules issued by the Federal Communications Commission with respect 
to discrimination 

"(7) GEOGRAPHIC LIMITATION ON SECONDARY TRANSMISSIONS —The statutory li­
cense created by this section shall apply only to secondary transmissions to 



436 

4 

households located in the United States, or any of its territories, trust territo­
ries, or possessions 

"(b) STATUTORY LICENSE FOR SECONDARY TRANSMISSIONS FOR PRIVATE HOME VIEW­
ING — 

"(1) DEPOSITS WITH THE REGISTER OP COPYRIGHTS —A satellite carrier whose 
secondary transmissions are subject to statutory licensing under subsection (a) 
shall, on a semiannual basis, deposit with the Register of Copyrights, in accord­
ance with requirements that the Register shall, after consultation with the 
Copyright Royalty Tribunal, prescribe by regulation— 

"(A) a statement of account, covering the preceding 6-month period, speci­
fying the names and locations of all superstations and network stations 
whose signals were transmitted, at any time during that period, to subscrib­
ers for private home viewing as described in subsections (aXD and (aX2), the 
total number of subscribers that received such transmissions, and such 
other data as the Register of Copyrights may, after consultation with the 
Copyright Royalty Tribunal, from time to time prescribe by regulation, and 

"(B) a royalty fee for that 6-month period, computed by— 
"(I) multiplying the total number of subscribers receiving each sec­

ondary transmission of a superstation during each calendar month by 
12 cents, 

"(u) multiplying the number of subscribers receiving each secondary 
transmission of a network station during each calendar month by 3 
cents, and 

"(ill) adding together the totals from clauses d) and (u) 
"(2) INVESTMENT OF FEES —The Register of Copyrights shall receive all fees de­

posited under this section and, after deducting the reasonable costs incurred by 
the Copyright Office under this section (other than the costs deducted under 
paragraph (4)), shall deposit the balance in the Treasury of the United States, in 
such manner as the Secretary of the Treasury directs All funds held by the 
Secretary of the Treasury shall be invested in interest-bearing United States se­
curities for later distribution with interest by the Copyright Royalty Tribunal 
as provided by this title 

(3) PERSONS TO WHOM FEES ARE DISTRIBUTED—The royalty fees deposited 
under paragraph (2) shall, in accordance with the procedures provided by para­
graph (4), be distributed to those copyright owners whose works were included 
in a secondary transmission for private home viewing made by a satellite earn­
er during the applicable 6-month accounting period and who file a claim with 
the Copyright Royalty Tribunal under paragraph (4) 

"(4) PROCEDURES FOR DISTRIBUTION —The royalty fees deposited under para­
graph (2) shall be distributed in accordance with the following procedures 

"(A) FILING OF CLAIMS FOR FEES —During the month of July in each year, 
each person claiming to be entitled to statutory license fees for secondary 
transmissions for private home viewing shall file a claim with the Copy­
right Royalty Tribunal, in accordance with requirements that the Tribunal 
shall prescribe by regulation For purposes of this paragraph, any claimants 
may agree among themselves as to the proportionate division of statutory 
license fees among them, may lump their claims together and file them 
jointly or as a single claim, or may designate a common agent to receive 
payment on their behalf 

(B) DETERMINATION OF CONTROVERSY, DISTRIBUTIONS —After the first day 
of August of each year, the Copyright Royalty Tribunal shall determine 
whether there exists a controversy concerning the distribution of royalty 
fees If the Tribunal determines that no such controversy exists, the Tribu­
nal shall, after deducting reasonable administrative costs under this para­
graph, distribute such fees to the copyright owners entitled to receive them, 
or to their designated agents If the Tribunal finds the existence of a con­
troversy, the Tribunal shall, pursuant to chapter 8 of this title, conduct a 
proceeding to determine the distribution of royalty fees 

"(C) WITHHOLDING OF FEES DURING CONTROVERSY—During the pendency 
of any proceeding under this subsection, the Copyright Royalty Tribunal 
shall withhold from distribution an amount sufficient to satisfy all claims 
with respect to which a controversy exists, but shall have discretion to pro­
ceed to distribute any amounts that are not in controversy 

"(c) DETERMINATION OF ROYALTY FEES — 
"(1) APPLICABILITY AND DETERMINATION OF ROYALTY FEES —The rate of the roy­

alty fee payable under subsection (bXIXB) shall be effective until December 31, 
1992, unless a royalty fee is established under paragraph (2), (3), or (4) of this 
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subsection After that date, the fee shall be determined either in accordance 
with the voluntary negotiation procedure specified in paragraph (2) or in ac­
cordance with the compulsory arbitration procedure specified in paragraphs (3) 
and (4) 

"(2) FEE SET BY VOLUNTARY NEGOTIATION — 
"(A) NOTICE OF INITIATION OF PROCEEDINGS—On or before July 1, 1991, 

the Copyright Royalty Tribunal shall cause notice to be published in the 
Federal Register of the initiation of voluntary negotiation proceedings for 
the purpose of determining the royalty fee to be paid by satellite carriers 
under subsection (bXIXB) 

"(B) NEGOTIATIONS —Satellite earners, distributors, and copyright owners 
entitled to royalty fees under this section shall negotiate in good faith in an 
effort to reach a voluntary agreement or voluntary agreements for the pay­
ment of royalty fees Any such satellite carriers, distributors, and copyright 
owners may at any time negotiate and agree to the royalty fee, and may 
designate common agents to negotiate, agree to, or pay such fees If the par­
ties fail to identify common agents, the Copyright Royalty Tribunal shall do 
so, after requesting recommendations from the parties to the negotiation 
proceeding The parties to each negotiation proceeding shall bear the entire 
cost thereof 

"(C) AGREEMENTS BINDING ON PARTIES, FILING OF AGREEMENTS —Voluntary 
agreements negotiated at any time in accordance with this paragraph shall 
be binding upon all satellite earners, distributors, and copyright owners 
that are parties thereto Copies of such agreements shall be filed with the 
Copyright Office within thirty days after execution in accordance with reg­
ulations that the Register of Copyrights shall prescribe 

"(D) PERIOD AGREEMENT IS IN EFFECT —The obligation to pay the royalty 
fees established under a voluntary agreement which has been filed with the 
Copyright Office in accordance with this paragraph shall become effective 
on the date specified in the agreement, and shall remain in effect until De­
cember 31, 1994 

"(3) FEE SET BY COMPULSORY ARBITRATION — 
"(A) NOTICE OF INITIATION OP PROCEEDINGS—On or before December 31, 

1991, the Copyright Royalty Tribunal shall cause notice to be published in 
the Federal Register of the initiation of arbitration proceedings for the pur­
pose of determining a reasonable royalty fee to be paid under subsection 
(bXIXB) by satellite earners who are not parties to a voluntary agreement 
filed with the Copyright Office in accordance with paragraph (2) Such 
notice shall include the names and qualifications of potential arbitrators 
chosen by the Tribunal from a list of available arbitrators obtained from 
the American Arbitration Association or such similar organization as the 
Tribunal shall select 

"(B) SELECTION OF ARBITRATION PANEL.—Not later than 10 days after pub­
lication of the notice initiating an arbitration proceeding, and in accordance 
with procedures to be specified by the Copyright Royalty Tribunal, one arbi­
trator shall be selected from the published list by copyright owners who 
claim to be entitled to royalty fees under subsection (bX4) and who are not 
party to a voluntary agreement filed with the Copyright Office m accord­
ance with paragraph (2), and one arbitrator shall be selected from the pub­
lished list by satellite earners and distributors who are not parties to such 
a voluntary agreement The two arbitrators so selected shall, within ten 
days after their selection, choose a third arbitrator from the same list, who 
shall serve as chairperson of the arbitrators If either group fails to agree 
upon the selection of an arbitrator, or if the arbitrators selected by such 
groups fails to agree upon the selection of a chairperson, the Copyright Roy­
alty Tnbunal shall promptly select the arbitrator or chairperson, respec­
tively The arbitrators selected under this paragraph shall constitute an Ar­
bitration Panel 

"(O ARBITRATION PROCEEDING—The Arbitration Panel shall conduct an 
arbitration proceeding in accordance with such procedures as it may adopt 
The Panel shall act on the basis of a fully documented written record Any 
copyright owner who claims to be entitled to royalty fees under subsection 
(bX4), any satellite earner, and any distributor, who is not party to a volun­
tary agreement filed with the Copyright Office m accordance with para­
graph (2), may submit relevant information and proposals to the Panel The 
parties to the proceeding shall bear the entire cost thereof in such manner 
and proportion as the Panel shall direct 
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"(D) FACTORS FOR DETERMINING ROYALTY PEES —In determining royalty 
fees under this paragraph, the Arbitration Panel shall consider the approxi 
mate average cost to a cable system for the right to secondarily transmit to 
the public a primary transmission made by a broadcast station, the fee es 
tablished under any voluntary agreement filed with the Copyright Office in 
accordance with paragraph (2), and the last fee proposed by the parties, 
before proceedings under this paragraph, for the secondary transmission of 
superstitions or network stations for private home viewing The fee shall 
also be calculated to achieve the following objectives 

"(I) To maximize the availability of creative works to the public 
"(n) To afford the copyright owner a fair return for his or her cre­

ative work and the copyright user a fair income under existing econom­
ic conditions 

"(m) To reflect the relative roles of the copyright owner and the 
copyright user m the product made available to the public with respect 
to relative creative contribution, technological contribution, capital in­
vestment, cost, risk, and contribution to the opening of new markets for 
creative expression and media for their communication 

"(IV) To minimize any disruptive impact on the structure of the in­
dustries involved and on generally prevailing industry practices 

"(E) REPORT TO COPYRIGHT ROYALTY TRIBUNAL—Not later than 60 days 
after publication of the notice initiating an arbitration proceeding, the Ar­
bitration Panel shall report to the Copyright Royalty Tribunal its determi­
nation concerning the royalty fee Such report shall be accompanied by the 
written record, and shall set forth the facts that the Panel found relevant 
to its determination and the reasons why its determination is consistent 
with the criteria set forth in subparagraph (D) 

"(F) ACTION BY COPYRIGHT ROYALTY TRIBUNAL—Within 60 days after re­
ceiving the report of the Arbitration Panel under subparagraph (E), the 
Copyright Royalty Tribunal shall adopt or reject the determination of the 
Panel The Tribunal shall adopt the determination of the Panel unless the 
Tribunal finds that the determination is clearly inconsistent with the crite­
ria set forth in subparagraph (D) If the Tribunal rejects the determination 
of the Panel, the Tribunal shall, before the end of that 60-day period, and 
after full examination of the record created in the arbitration proceeding, 
issue an order, consistent with the criteria set forth in subparagraph (D), 
setting the royalty fee under this paragraph The Tribunal shall cause to be 
published in the Federal Register the determination of the Panel, and the 
decision of the Tribunal with respect to the determination (including any 
order issued under the preceding sentence) The Tribunal shall also publi­
cize such determination and decision in such other manner as the Tribunal 
considers appropriate The Tribunal shall also make the report of the Arbi­
tration Panel and the accompanying record available for public inspection 
and copying 

"(G) PERIOD DURING WHICH DECISION OF PANEL OR ORDER OF TRIBUNAL EF­
FECTIVE —The obligation to pay the royalty fee established under a determi­
nation of the Arbitration Panel which is confirmed by the Copyright Royal­
ty Tribunal in accordance with this paragraph, or established by any order 
issued under subparagraph (F), shall become effective on the date when the 
decision of the Tribunal is published in the Federal Register under subpara­
graph (F), and shall remain m effect until modified m accordance with 
paragraph (4), or until December 31, 1994 

"(H) PERSONS SUBJECT TO ROYALTY FEE—The royalty fee adopted or or­
dered under subparagraph (F) shall be binding on all satellite earners, dis­
tributors, and copyright owners, who are not party to a voluntary agree­
ment filed with the Copyright Office under paragraph (2) 

"(4) JUDICIAL REVIEW —Any decision of the Copyright Royalty Tribunal under 
paragraph (3) with respect to a determination of the Arbitration Panel may be 
appealed, by any aggrieved party who would be bound by the determination, to 
the United States Court of Appeals for the District of Columbia Circuit, within 
thirty days after the publication of the decision in the Federal Register The 
pendency of an appeal under this paragraph shall not relieve satellite earners 
of the obligation under subsection (bXD to deposit the statement of account and 
royalty fees specified in that subsection The court shall have jurisdiction to 
modify or vacate a decision of the Tnbunal only if it finds, on the basis of the 
record before the Tnbunal and the statutory cntena set forth in paragraph 
(3XD), that the Arbitration Panel or the Tnbunal acted in an arbitrary manner 
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If the court modifies the decision of the Tribunal, the court shall have jurisdic­
tion to enter its own determination with respect to royalty fees, to order the 
repayment of any excess fees deposited under subsection (bXIXB), and to order 
the payment of any underpaid fees, and the interest pertaining respectively 
thereto, in accordance with its final judgment The court may further vacate 
the decision of the Tribunal and remand the case for arbitration proceedings in 
accordance with paragraph (3) 

"(d) DEFINITIONS —As used in this section— 
"(1) DISTRIBUTOR —The term 'distributor' means an entity which contracts to 

distribute secondary transmissions from a satellite carrier and, either as a 
single channel or in a package with other programming, provides the secondary 
transmission either directly to individual subscribers for private home viewing 
or indirectly through other program distribution entities 

"(2) NETWORK STATION —The term 'network station' has the meaning given 
that term in section 111(f) of this title, and includes any translator station or 
terrestrial satellite station that rebroadcasts all or substantially all of the pro­
gramming broadcast by a network station 

"(3) PRIMARY NETWORK STATION —The term 'primary network station' means 
a network station that broadcasts or rebroadcasts the basic programming serv­
ice of a particular national network 

"(4) PRIMARY TRANSMISSION —The term 'primary transmission' has the mean­
ing given that term m section 111(f) of this title 

(5) PRIVATE HOME VIEWING —The term 'private home viewing" means the 
viewing, for private use in a household by means of satellite reception equip­
ment which is operated by an individual in that household and which serves 
only such household, of a secondary transmission delivered by a satellite earner 
of a primary transmission of a television station licensed by the Federal Com­
munications Commission 

"(6) SATELLITE CARRIER—The term 'satellite earner' means an entity that 
uses the facilities of a domestic satellite service licensed by the Federal Commu­
nications Commission to establish and operate a channel of communications for 
point-to-multipoint distribution of television station signals, and that owns or 
leases a capacity or service on a satellite in order to provide such point-tc-multi-
point distnbution, except to the extent that such entity provides such distnbu-
tion pursuant to tariff under the Communications Act of 1934, other than for 
private home viewing 

"(7) SECONDARY TRANSMISSION —The term 'secondary transmission' has the 
meaning given that term in section 111(f) of this title 

"(8) SUBSCRIBER —The term 'subsenber' means an individual who receives a 
secondary transmission service for private home viewing by means of a second­
ary transmission from a satellite earner and pays a fee for the service, directly 
or indirectly, to the satellite earner or to a distributor 

"(9) SUPERSTATION —The term 'superstation' means a television broadcast sta­
tion, other than a network station, licensed by the Federal Communications 
Commission that is secondarily transmitted by a satellite earner 

"(10) UNSERVED HOUSEHOLD —The term 'unserved household', with respect to 
a particular television network, means a household that— 

"(A) cannot receive, through the use of a conventional outdoor rooftop re­
ceiving antenna, an over-the-air signal of grade B intensity (as defined by 
the Federal Communications Commission) of a primary network station af­
filiated with that network, and 

"(B) has not, within 90 days before the date on which that household sub­
scribes, either initially or on renewal, to receive secondary transmissions by 
a satellite earner of a network station affiliated with that network, sub­
scribed to a cable system that provides the signal of a primary network sta­
tion affiliated with that network 

"(e) EXCLUSIVITY OF THIS SECTION WITH RESPECT TO SECONDARY TRANSMISSIONS OF 
BROADCAST STATIONS BY SATELLITE TO MEMBERS OF THE PUBLIC —No provision of sec­
tion 111 of this title or any other law (other than this section) shall be construed to 
contain any authorization, exemption, or license through which secondary transmis­
sions by satellite earner for private home viewing of programming contained in a 
primary transmission made by a superstation or a network station may be made 
without obtaining the consent of the copyright owner " 

(3) Section 501 of title 17, United States Code, is amended by adding at the 
end the following' 

"(e) With respect to any secondary transmission that is made by a satellite earner 
of a primary transmission embodying the performance or display of a work and is 
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actionable as an act of infringement under section 119(aX5), a network station hold­
ing a copyright or other license to transmit or perform the same version of that 
work shall, for purposes of subsection (b) of this section, be treated as a legal or ben­
eficial owner if such secondary transmission occurs within the local service area of 
that station " 

(4) Section 801(bX3) of title 17, United States Code, is amended by striking 
"and 116" and inserting ", 116, and 119(b)" 

(5) Section 804(d) of title 17, United States Code, is amended by striking "sec­
tions 111 or 116" and inserting "section 111, 116, or 119" 

(6) The table of sections at the beginning of chapter 1 of title 17, United 
States Code, is amended by adding at the end the following new item 

119 Limitations on exclusive rights Secondary transmissions of superstations and network stations for private 
home viewing 

SEC 3 SYNDICATED EXCLUSIVITY 

The Federal Communications Commission shall, within 120 days after the effec­
tive date of this Act, initiate a combined inquiry and rulemaking proceeding for the 
purpose of— 

(1) determining the feasibility of imposing syndicated exclusivity rules with 
respect to the delivery of syndicated programming, as defined by the Commis­
sion, for private viewing similar to the rules issued by the Commission with re­
spect to syndicated exclusivity and cable television, and 

(2) adopting such rules if the Commission considers the imposition of such 
rules to be feasible 

SEC 4 REPORT ON DISCRIMINATION 

The Federal Communications Commission shall, within 1 year after the effective 
date of this Act, prepare and submit to the Congress a report on whether, and the 
extent to which, there exists discrimination referred to in section 119(aX6) of title 
17, United States Code, as added by section 2 of this Act 
SEC 5 EFFECTIVE DATE 

This Act and the amendments made by this Act take effect on January 1, 1989, 
except that the authority of the Register of Copyrights to issue regulations pursuant 
to section 119(bXl) of title 17, United States Code, as added by section 2 of this Act, 
takes effect on the date of the enactment of this Act 
SEC 6 TERMINATION 

This Act and the amendments made by this Act cease to be effective on December 
31, 1994 

Amend the title so as to read 
A bill to amend title 17, United States Code, relating to copyrights, to provide for 

the interim statutory licensing of the secondary transmission by satellite carriers of 
superstations and network stations for private home viewing 

I PURPOSE OF THE LEGISLATION 

The purpose of the proposed legislation is to create an interim 
statutory license in the Copyright Act for satellite carriers to re­
transmit television broadcast signals of superstations and network 
stations to earth station owners for private home viewing The bill 
clarifies the legal status of satellite carriers that market or sell the 
service of delivering signals that embody copyrighted program­
ming, and insures that earth station owners will have access to 
that programming, while protecting the existing network/affiliate 
distribution system to the extent that it is successful m providing 
programming by other technologies 

II BACKGROUND 

In 1976, Congress enacted the first omnibus revision of the Fed­
eral copyright law since 1909 The Copyright Act of 1976 1 reflects 

• See Public Law 94-553, 90 Stat 2541 
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a congressional understanding that the history of copyright law 
has been one of gradual expansion of the types of works afforded 
protection By providing for balance and flexibility, the Act neither 
freezes the scope of copyrightable technology nor permits unlimited 
expansion into areas completely outside the legislative intent m 
1976 

Despite the inherent flexibility of the Copyright Act, technology 
has inevitably developed faster than the law in many instances, 
and m several circumstances Congress has amended the Act to 
keep pace with these changes This was the case when Congress 
amended the Act m 1980 to create copyright protection for comput­
er software, 2 m 1984 when Congress prohibited the owners of a 
particular phonorecord from renting or leasing the phonorecord for 
commercial advantage without the permission of the copyright 
holder of the expression embodied in the phonorecord, 3 also m 
1984 when Congress provided a unique and freestanding protection 
for semiconductor chip products,4 and finally in 1986 when it en­
sured that a low power television station qualifies as a local signal 
for any nearby cable system carrying the station to its subscrib­
ers 8 

When the Copyright Act of 1976 was enacted, " the use of 
space satellites to transmit programming embodying copyrighted 
works was m its infancy " 6 Very little attention was paid to copy­
right issues posed by satellite transmissions directly to individuals 
for private home viewing During the intervening years, the ability 
of the Act to resolve issues pertaining to the application of direct 
satellite transmissions to dish owners has not been tested to a 
great extent As has been the case for other new technologies, it is 
appropriate for Congress to intercede and delineate this Nation's 
intellectual property laws 

With this background m mind, further analysis is divided into 
four sections an explanation of the constitutional parameters of 
the proposed legislation, a brief history of satellite earth station 
technology, an analysis of the copyright problem, and finally, a de­
scription of the legislation solution 

A CONSTITUTIONAL PARAMETERS 

The proposed implementing legislation is clearly within Con­
gress' power to modify, amend or expand this country's intellectual 
property laws The United States Constitution confers this author­
ity when it provides, '[t]he Congress shall have Power to Pro­
mote the Progress of Science and Useful Arts, by securing for limit­
ed Times to Authors and Inventors the exclusive Right to their 
Writings and Discoveries " 7 

Sound copyright legislation is necessarily subject to other consid­
erations m addition to the fact that a writing be created and that 

' See Public Law 96-517, 94 Stat 3015, 3028 
' See Public Low 98-450. 98 Stat 1727 
• See Public Law 98-620, 98 Stat 3347, 3356 
* See Public Law 99-397,100 Stat 848 
' See Hearings on Copyright and New Technologies Before the Subcomm on Courts, Civil Lib­

erties and the Administration of Justice of the Hous» Coram on the Judiciary, 99th Cong, 1st 
and 2d sesa, 64 (1985-86) [hereinafter referred to as House Hearings, 99th Cong I 

' U 5 Const art I, J 8, d 8 

8 9 - 4 9 1 0 - 8 9 - 1 5 
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exclusive rights be protected only for a limited term Congress 
must weigh the public costs and benefits derived from protecting a 
particular interest "The constitutional purpose of copyright is to 
facilitate the flow of ideas in the interest of learning " 8 

The Constitution does not establish copyrights, it simply provides 
that Congress has the power to grant such rights if and as it thinks 
best As this Committee observed during the 1909 revision of the 
copyright law, "[n]ot primarily for the benefit of the author, but 
primarily for the benefit of the public, such rights are given " 9 

This statement has continued validity today Recently, the Su­
preme Court confirmed that the monopoly privileges that Congress 
may confer on creators of intellectual property "are neither unlim­
ited nor primarily designed to provide a special private benefit 
Rather, the limited grant is a means by which an important public 
purpose may be achieved " 10 Stated otherwise, the primary objec­
tive of our copyright laws is not to reward the author, but rather to 
secure for the public the benefits from the creations of authors 

The framers of the Constitution assigned to Congress, the most 
politically representative of the three branches of the Federal gov­
ernment, the role of establishing intellectual property laws in ex­
change for public access to creations In this context, the founding 
fathers contemplated a political balancing of interests between the 
public interest and proprietary rights Congress struck that balance 
when it established the first patent and copyright laws As this 
country has developed and as new technologies have entered the 
scene, Congress has adjusted this nation's intellectual property 
laws to incorporate new subject matter and to redefine the balance 
between public and proprietary interests The Satellite Home 
Viewer Copyright Act of 1988 is a continuation of that process 

B HISTORY OF SATELLITE EARTH STATIONS 11 

In order to understand the copyright problems posed by satellite 
earth stations and the solution set forth m the proposed legislation, 
it is useful to have a working knowledge of the history of the tech­
nology 

It was only about four decades ago—in 1945—when the science 
fiction writer, Arthur C, Clarke, laid out the blueprint for the 
modern system of transmitting television signals by satellite 12 

Clarke first theorized that a satellite placed at a distance of 22,300 
miles above the equator would remain in a fixed position, in what 
he referred to as "geostationary" orbit1 S Television signals beamed 
at one of these satellites could be made to bounce back to receiving 

* Hearings on the Berne Convention Implementation Act of 1987 Before the Subcomm on 
Courts, Civil Liberties and the Administration of Justice of the House Comm on the Judiciary, 
100th Cong, 1st and 2d sess (1987-88) (statement of Prof U Ray Patterson) (June 17, 1987) 

• H R Rep No 2222 60th Cong, 2d Sess 7 (1909) Similar language occurs in the Senate 
Report See S Rep No 1108, 60th Cong , 2d sess 7 (1909) 

10 Sony v Universal City Studios, 464 U S 417, 429 (1984) 
1 1 Earth Btations are also known as "television receive-only antennas" or "TVRO's" or 

dishes) 
1 1 For a history of the back-yard dish industry see Owen, Satellite Television The Atlantic 

Monthly 45 (June 1985) 
" Clarke, "Extraterrestrial Relays Can Rocket Stations Give Worldwide Radio Coverage'", 

Wireless World 305 (Oct 1945) 
The orbit described by Clarke is now called the "Clarke belt" 
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stations around the world, allowing almost instantaneous television 
communications 

It did not take long for Clarke's theory to become reality In 1962 
an eight minute experimental broadcast from the United States to 
France and England was transmitted via Telstar I, a satellite that 
was too low to be in geostationary orbit Shortly thereafter, Presi­
dent Kennedy baptised the first functioning geostationary satellite 
(Syncom II) by placing a telephone call to the Prime Minister of 
Nigeria, Abubakar Balewa In 1964 Americans watched part of the 
Tokyo Olympic Games courtesy of Syncom III 

But m the 1960s television transmissions were not a priority of 
the early communications satellites It took until 1974 for the 
launching of the first genuine domestic communications satellite, 
Westar I, built by Western Union In September of 1975, Home Box 
Office (HBO) began using Westar to distribute programming to its 
cable affiliates 

The first American home earth station was constructed m 1976 
by H Taylor Howard, a professor of electrical engineering at Stan­
ford University On September 14, 1976, he became the first Ameri­
can to receive a satellite transmitted television signal 

From the receipt of Howard's first signal, technological, regula­
tory and legal changes have occurred at a dizzying rate 

In December of 1976, the Federal Communications Commission 
(FCC) issued a declarative ruling that 4 5 meter dishes may be ac­
ceptable (the previous standard was 9 meters), providmg that the 
terminals attain certain minimal levels of performance In Septem­
ber of 1979 the FCC made the licensing of satellite dishes voluntary 
except for dishes used for international communications purposes 
In May of 1980 National Microtech offered the first home satellite 
system priced below $10,000 In January of 1983 HBO and M/A-
COM signed the first commercial encryption contract 

The FCC has estimated that as of mid-1986, approximately 1 6 
million American households have home satellite dishes 14 Today, 
the number of dishes is rapidly approaching the 2 million mark A 
fixed position satellite dish that cost $10,000 approximately ten 
years ago now costs under $1,000 Consumer prices for dishes that 
tune-in all domestic satellites range from about $1,000 to $1,500 1S 

C THE COPYRIGHT PROBLEM 

When Congress enacted the Copyright Act of 1976, it facilitated 
the distribution of distant television signals to the public via the 
cable television industry This was accomplished by the creation of 
a compulsory copyright license that authorized cable systems to re­
transmit distant broadcast signals to the viewing public provided 
that the systems periodically submit to the Copyright Office certain 
information and a statutory royalty fee Since that time, develop­
ments m satellite technology and changes m FCC policy have 

14 Matter of inquiry into the Scrabbling of Satellite Signals and Access to Those Signals by 
Owners of Home Satellite Dish Antennas, Report, FCC Docket No 86-336, 2 FCC Red 1669 
(1987) 

"See House Hearings, 99th Cong, supra note 6, at i l l (statement of Richard L. Brown on 
behalf of the Satellite Television Industry Assoc/SPACE) 
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launched a galaxy of new programming services that are distribut­
ed to the public via satellite 16 

The technological development of the home earth station enables 
home dish owners to intercept satellite delivered signals that were 
originally intended to be distributed only to cable systems Cable 
systems pay satellite earners a per subscriber fee for delivering to 
the system a broadcast or pay cable signal, the systems then send 
out the signal over the wire to their subscribers Dish owners, on 
the other hand, initially paid no fee to the earners for the signals 
they receive In order to impede this unauthorized reception of 
their satellite-delivered signals, most resale satellite earners and 
certain copyright holders in satellite delivered signals decided to 
encode, or scramble, their signals 1T and to provide descrambling 
capacity only to paying subscribers of their service 

In October of 1984 President Reagan signed into law "The Cable 
Communications Policy Act of 1984" 1B which included a provision 
legalizing the pnvate reception of unscrambled satellite television 
programming The new law made such viewing legal until pro­
grammers either scrambled their signals or created a marketing 
scheme that would enable dish owners to pay for the television 
that they received 

Many home dish owners object to the scrambling of satellite sig­
nals because they believe they have a nght to receive satellite pro­
gramming at a price comparable to that paid by cable subsenber 
recipients of the same programming They are concerned about the 
cost of descrambling devices, about pnee discnmination for the pro­
gramming services, and about access to most of the programming 
available to cable subsenbers On the other hand, the home satel­
lite earth station industry has consistently agreed that copyright 
holders deserve to be fairly compensated 19 

Satellite earners also have concerns about scrambling By scram­
bling their signals and marketing decoding devices and packages of 
programming to home dish owners, they may lose their "passive 
earner" exemption from liability for copyright infringement under 
section lll(aX3) of the Copyright Act Unlike cable systems, they 
may not be able to qualify for a section 111 compulsory license to 
perform the programs publicly, and they might be liable for copy­
right infnngement 20 

Before going ahead with legislation to meet the concerns of home 
earth station owners and satellite earners, the Committee—acting 

18 See Hearings on the Satellite Earth Station Copyright Act of 1987 Before the House Judici 
ary Comm Subcomm on Courts, Civil Liberties ana the Administration of Justice, 100th Cong, 
1st and 2d sess (1987-88) (statement of Ralph Oman) (Jan 27, 1988) [hereinafter referred to as 
House Hearings, 100th Cong J 

" Id (statement of Roy X Bliss on behalf of United Video, Inc, Southern Satellite Systems, 
Inc, and Eastern Microwave, Inc) (Nov 19, 1987) 

As was observed by one witness before the subcommittee during the 99th Congress "Scram­
bling protects the integrity of the signal A marketing scheme that permits TVRO owners to 
'unscramble' signals in exchange for a market-based payment provides the nexus between the 
interests of the consumer in receiving programming and the right of the producer to compensa­
tion " House Hearings, 99th Cong, supra note 6, at 145 (statement of Jack Valenti on behalf of 
the Motion Picture Association of America) 

'»See Public Law 98-549, section 5, codified at 47 U S C (605(b), 98 Stat 2802, 2804 
19 See House Hearings, 99th Cong, supra note 6, at 112 (statement of Richard L Brown on 

behalf of the Satellite Television Industry Assoc /SPACE) 
" Id at 162 (statement of Edward L Taylor on behalf of Southern Satellite Systems, Inc, 

United Video, Inc , and Eastern Microwave, Inc) 
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through the Subcommittee on Courts, Civil Liberties and the Ad­
ministration of Justice—investigated whether satellite earners 
might in fact be exempt from copynght liability in their dealings 
with home earth station owners under the Copyright Act's section 
lll(aX3) "passive carrier" exemption Under that provision, a earn­
er's retransmission of a broadcast signal that contains copyrighted 
programming is not an mfnngement if the earner "has no direct 
or indirect control over the content or selection of the primary 
transmission or over the particular recipients of the secondary 
transmission," and if the earner's activities with respect to the pn-
mary transmission "consist solely of providing wires, cables, or 
other communications channels for the use of others " 2 1 

In interpreting this statutory provision, the U S Court of Ap­
peals for the Second Circuit held that Eastern Microwave, Inc was 
a passive earner entitled to the section 111(a)(3) exemption because 
the earner merely retransmitted station WOR to cable systems 
without alteration and exercized no control over the selection of 
the primary transmission or the recipients of the signal 22 Howev­
er, the courts have never addressed the issue of whether a satellite 
carrier that scrambles a signal and markets the signal to home 
dish owners can avail itself of the "passive earner" exemption 

Congress did not contemplate that carriers would be engaged in 
marketing signals to home dish owners when it enacted the section 
lll(aX3) exemption By selling, renting, or licensing descrambling 
devices to subscnbing earth station owners, a earner exercises 
direct control over which individual members of the public receive 
the signals they retransmit Moreover, these activities represent a 
far more sophisticated and active mvolvement in selling signals to 
the public than does an act of merely providing "wires, cables, or 
other communications channels " These considerations lead up to 
the ultimate question of whether any earner that gets into the 
business of selling or licensing descrambling devices to subscnbing 
home dish owners is still able to avail itself of the section 111(a)(3) 
passive earner exemption from copynght liability 

In pursuit of an answer to this question, the subcommittee chair­
man (Robert W Kastenmeier) wrote to the Register of Copyrights 
asking for an analysis of the application of the Copynght Act on 
scrambling and on the prospective sale or leasing of descrambling 
devices to satellite dish owners 2 3 

In his response (dated March 17, 1986) to Chairman Kastenmeier, 
the Register set forth his "preliminary judgment" that the sale or 
licensing of descrambling devices to satellite earth station owners 
by common earners probably falls outside the purview of the copy­
nght exemption granted passive earners for secondary transmis­
sions of copyrighted works, particularly when the earner itself 
scrambles the signal 2 4 

Although this issue may sound legalistic and esotenc, it can be 
distilled to the following proposition under present copyright law, 

»• 17U.SC lll(aX3) 
" Eastern Microwave, Inc v Doubkday Sports, Inc 691 F 2d 125 (2d Cir 1982) 
" See letter from Robert W Kastenmeier to David Ladd (dated Nor 27, 1984), reprinted in 

House Hearings, 99th Cong, supra note 6, at 284 
" See Letter from Ralph Oman to Robert W Kastenmeier (dated Mar 17, 1986), reprinted in 

id at 317 

http://17U.SC
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it must be questioned whether satellite carriers can lease or sell de-
scrambling devices and then sell scrambled superstation signals to 
earth station owners Since the combination of these functions is 
far more active than the passive function of providing wires, cables 
and other communications channels, the carriers could potentially 
lose their unique status in the copyright law if they engage m the 
described activities 

At least one earner—Southern Satellite Systems, Inc, which de­
livers WTBS—has already cogently presented this position to the 
Subcommittee on Telecommunications, Consumer Protection and 
Finance of the House Committee on Energy and Commerce 

* * * if Southern Satellite delivered WTBS to the back­
yard dish user there is no provision m the law for a copy­
right royalty payment to the copyright owner Although it 
could be argued that smce Southern Satellite is a common 
earner and since the TVRO dish owner uses the signal for 
purely pnvate viewing, there is no copyright liability 
However, that position runs directly contrary to the phi­
losophy of § 111 of the Copyright Act, and as a result we 
believe that it is a very tenuous position 26 

During the 99th Congress, the Chairman of the Subcommittee on 
Telecommunications brought this testimony to the subcommittee's 
attention, and the two subcommittees worked together to develop a 
legislative solution 

Other entities have asserted that they might qualify as a "cable 
system" under section 111, thereby being entitled to a compulsory 
license under existing law One of these entities which has es­
poused this theory has been challenged by the three major televi­
sion networks and their affiliates, and is now the subject of several 
lawsuits m Federal courts The outcome of these lawsuits is pres­
ently unknown While the Committee expresses no view about the 
ments of the positions advanced by the parties to these lawsuits, it 
believes that the public interest will be served by creating a new 
statutory license that is tailored to the specific circumstances of 
satellite-to-home distnbution 

D THE LEGISLATIVE SOLUTION 

The Committee concluded that legislation was necessary in order 
to meet the concerns of both the home earth station owners and 
the satellite earners and to foster the efficient, widespread delivery 
of programming via satellite The bill balances the rights of copy­
right owners by ensuring payment for the use of their property 
rights, with the rights of satellite dish owners, by assuring avail­
ability at reasonable rates of retransmitted television signals The 
bill preserves and promotes competition m the electronic market­
place 26 Moreover, the bill respects the network/affiliate relation­
ship and promotes localism Further, the bill takes affirmative 
steps to treat similarly the measure of copyright protection accord-

" See Hearing on Ensuring Access to Programming for the Backyard Satellite Dish Owner 
Before the Subcomm on Telecommunications, Consumer Protection and Finance of the House 
Comm on Energy and Commerce, 99th Cong, 2d sess 101 (1986) 

** See House Hearings, 100th Cong, supra note 16 (statement of Timothy A Boggs on behalf 
of the Motion Picture Association of America) (Nov 19,1987) 
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ed to television programming distributed by national television net­
works and nonnetwork programming distributed by mdependent 
television stations In short, the bill meets the public interest test 
for intellectual property legislation 

The proposed legislation amends the Copyright Act of 1976 to 
provide for the temporary licensing of the secondary transmission 
by satellite carriers of superstations and network stations for pri­
vate viewing by owners of earth stations In brief, the legislation 
adds a new section 119 to the Act, creatmg a system by which 
scrambled superstation and network signals can be transmitted by 
satellite carriers, through distributors, to earth station owners The 
distribution of network signals is restricted to unserved households, 
that is, those that are unable to receive an adequate off-air signal 
and that have not recently subscribed to a cable system providing a 
network station of the same network 

The bill creates a statutory licensing system during a four-year 
period (phase one) with copyright royalty rates established at a flat 
fee of 12 cents a month per subscriber for each received supersta­
tion signal and 3 cents a month per subscriber for each received 
network signal During a second two-year period (phase two), rates 
are set by negotiation and binding arbitration After six years, the 
entire legislative package is terminated by a "sunset" provision 
The bill rests on the assumption that Congress should impose a 
compulsory license only when the marketplace cannot suffice 27 

After six years, the parties undoubtedly will report back to Con-
f/ress on the success or failure of this two-phase plan In the mean-
tune, an exciting new communications technology—satellite earth 
stations—will be allowed to develop and flourish assummg, of 
course, that the parameters of the copyright law are respected The 
proposal will not only benefit copyright owners, distributors, and 
earth station manufacturers, it also will benefit rural America, 
where significant numbers of farm families are inadequately 
served by broadcast stations licensed by the Federal Communica­
tions Commission 

Although mitally the only broadcast signals to be delivered to 
home earth station owners via satellite were mdependent "super-
stations," in the last two years satellite carriers have begun to re­
transmit the signals of certain network affiliated signals as well 
HR 2848 provides earners with an interim statutory license to 
cover both types of retransmissions, but establishes certain restric­
tions on the retransmission of network signals in order to prevent 
disruption of the networks' special exclusivity arrangements with 
their numerous affiliates In essence, the statutory license for net­
work signals applies m areas where the signals cannot be received 
via rooftop antennas or cable 

In its attempt to fine tune this legislation, the Committee also 
addressed several other issues Representatives of mdependent tele­
vision stations argued that H R 2848 should provide syndicated ex­
clusivity protection for operators of independant stations who have 
paid for the exclusive right to broadcast syndicated programs 2 8 

*' See House Hearings, 100th Cong, supra note 6 (statement of Thomas S. Rogers on behalf of 
the National Broadcasting Companyt Inc) 

*• See House Hearings, 100th Cong, supra note 16 (statement of Preston Padden on behalf of 
the Association of Independent Television Stations) (Jan 27, 1988) 
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They argue that the FCC just reinstated (albeit on a delayed basis) 
syndicated exclusivity restrictions on cable system operators and 
that Congress should assure similar protection in the home dish 
arena The Committee mcluded in the legislation a provision re­
quiring the FCC to study whether syndicated exclusivity protection 
with respect to the delivery of satellite signals to home earth sta­
tion owners is feasible and desirable 

The Motion Picture Association of America suggested that the in­
terim statutory license should be restricted to retransmissions on 
the C-Band The Committee decided that, given the short duration 
of the license and the public interest in developing the Ku-Band, 
such a restriction was unnecessary 

On the issue of carriers' price discrimination against home dish 
owners, the Committee inserted in the bill language requiring the 
FCC to report to the Congress on whether, and to what extent, dis­
crimination occurs in a manner that violates the Communications 
Act of 1984 or the FCC's rules 

Finally, the Committee addressed the fact that certain satellite 
carriers have filed with the Copyright Office Statement of Account 
and royalty payments pursuant to section 111, the cable compulso­
ry license The Committee inserted language clarifying its intent 
that the new interim statutory license for satellite earners is the 
exclusive means by with satellite carriers are authorized to market 
and deliver copynghtd programming to home dish owners without 
obtaining the consent of the copyright owner 

The legislation is the outgrowth of hearings held during the 98th, 
99th and 100th Congresses by the Committee—through the Sub­
committee on Courts, Civil Liberties and the Administration of Jus­
tice—which has jurisdiction over copyright law In drafting cura­
tive legislation, the Committee worked closely with the three cur­
rent common carriers (Southern Satellite, United Video and Eas-
tener Microwave), with active superstations (WTBS), and with a 
company that currently retransmits there network stations (Satel­
lite Broadcast Networks) The Committee also worked closely with 
representatives of the movie industry, the earth station industry, 
the cable television industry and the broadcasting industries (in­
cluding the networks, their affiliate boards, and independent televi­
sion stations) Lastly, the Copyright Office has been of enormous 
assistance in the drafting process 

The proposed legislation reflects the collision course of mtellec-
tural property law and technological change that was recently 
highlighted in an Office of Technology Assessment report on "intel­
lectual Property Rights in an Age of Electronics and Informa­
tion" 28 That report flashes a "yellow light", it sounds a note of 
caution to those who would rush headlong towards legislation s 0 

The OTA report warns that the delineation of new rights m a 
changing technological environment is not an easy task The Satel-

" S e e "Intellectual Property Rights in an Age of Electronics and Information" (Office of 
Technology Assessment 1986) 

3 0 See Hearing on OTA report on "Intellectual Property Rights in an Age of Electronics and 
Information" before the Subcommittee on Courts, Civil Liberties and the Administration of Jus­
tice of the House Committee on the Judiciary and the Subcommittee on Patents, Trademarks 
and Copyrights of the Senate Committee on the Judiciary, 99th Cong, 2d sess 66 (1986) (state­
ment of Stephen Breyer) 
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hte Home Viewer Copyright Act of 1987 attempts to proceed with 
caution through the yellow light and the intersection of competing 
interests 

HI SECTIONAL ANALYSIS 

H R 2848 amends the Copyright Act of 1976, Title 17, United 
States Code, as follows 

SECTION 1 SHORT TITLE 

The short title of the proposed legislation is the "Satellite Home 
Viewer Copyright Act of 1988" 

SECTION 2 AMENDMENTS TO TITLE 17, UNITED STATES CODE 

Section 2 of the proposed legislation contains amendments to the 
Copyright Act of 1976 a new section 119 is added to the Act, creat­
ing an interim statutory license for the secondary transmission by 
satellite carriers of superstations and network stations for private 
home viewing, only necessary technical and cross-referencing 
amendments are made to section 111 of the Act, regarding the 
cable television compulsory license 

Amendments to section 111(a) Cross-references to the cable televi­
sion compulsory license 

The bill amends section 111(a) by inserting a new clause (4) to 
clarify that, notwithstanding the earner exemption to the cable 
compulsory licensing provisions in section 111(a)(3), a satellite car­
rier that retransmits superstations and network stations for pri­
vate home viewing by earth station owners is exempted from copy­
right liability for such retransmission only if it secures a statutory 
license under section 119 Section lll(aX3) remains in effect to 
exempt from copyright liability passive common earners that re­
transmit broadcast signals to cable systems 

Amendment to section lll(dX2XA) Relationship between the cable 
compulsory license and the statutory license for satellite carriers 

The bill allows satellite earners to contract with distributors, in­
cluding cable systems, to market services and collect royalties The 
bill amends section lll(dX2XA) to clarify the obligations of both the 
satellite earner and the cable system m instances m which a cable 
system engages m such distnbutorship activities on behalf of a sat­
ellite earner In such cases, the satellite earner has the responsibil­
ity for filing statements of account and paying royalties for public­
ly performing copynghted programming under the new section 119 
statutory license Under this scheme, a cable system/distnbutor 
would segregate the subscription fees collected on behalf of the sat­
ellite earner from those collected from cable subsenbers pursuant 
to the section 111 cable compulsory license The cable system would 
only report in its section 111 statements of account the number of 
cable subsenbers served and the amount of gross receipts collected 
pursuant to section 111, and would pay royalties pursuant to sec­
tion 111 
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New section 119 The interim statutory license for satellite carriers 

Section 119(a) The scope of the license 
Sections 119(a) (1) and (2) establish a statutory license for satel­

lite earners generally A license is available where a secondary 
transmission of the signal of a superstation or a network station is 
made by a satellite earner to the public for pnvate home viewing, 
and the earner makes a direct charge for such retransmission serv­
ice from each subsenber receiving the secondary transmission, or 
from a distnbutor (such as a cable system) that has contracted with 
the earner to deliver the retransmission directly or indirectly to 
the viewing public 

The bill contains special provisions in sections 119(a) (2) and (5) 
relating to network stations in recognition of the fact that a small 
percentage of television households cannot now receive clear sig­
nals embodying the programming of the three national television 
networks The bill confines the license to the so-called "white 
areas," that is, households not capable of receiving a particular 
network by conventional rooftop antennas, and which have not 
subsenbed, within 90 days before the date on which they subsenbe 
to the satellite earner's service, to a cable system that provides the 
signal of a primary network station affiliated with that network 
The satellite earner must notify the network of the retransmission 
by submittmg to the network a list identifying the names and ad­
dresses of all subscnbers to that service In addition, on the 15th of 
each month the satellite earner must submit to the network a list 
identifying the names and addresses of the subscnbers added or 
dropped smce the last report These notifications are only required 
if the network has filed information with the Copyright Office con­
cerning the name and address of the person who shall receive the 
notifications Special penalties are provided for violations by serv­
ice outside the "white areas " Willful or repeated individual viola­
tions of the "white area" restnctions are subject to ordinary reme­
dies for copyright infringement, except that no damages may be 
awarded if the satellite earner took corrective action by promptly 
withdrawing service from the ineligible subscnbers, and statutory 
damages are limited to a maximum of $5 00 per month for each 
subsenber 

If the satellite earner engages m a willful or repeated pattern or 
practice of violations, the court shall issue a permanent injunction 
barring the secondary transmission by the satellite earner of the 
primary transmission of any network station affiliated with the 
same network The injunction would be applicable within the geo­
graphical area within which the violation took place—whether 
local, regional, or national The Committee intends that no pattern 
or practice of violations be found for a local or regional area that is 
smaller than a local network station's market, as defined by the 
Area of Dominant Influence ("ADI"), Designated Market Area 
("DMA"), or comparable areas defined by rating services Under 
Rule 65(d) of the Federal Rules of Civil Procedure, an injunction 
against a earner would run not only against the specific entity 
named m the lawsuit, but also against the officers, agents, serv­
ants, and employees of that entity, and those m active concert or 
participation with them who receive actual notice of the injunction 
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The statutory damages maximum for a pattern and practice of vio­
lations is $250,000 per network for each 6-month period No liabil­
ity will attach to violations relating to persons who subscribed 
before July 4, 1988, whether on an individual basis or with respect 
to any alleged pattern or practice 

By amendment of section 501 of title 17, United States Code, a 
network station holding a license to perform a particular version of 
a work is treated as a legal or beneficial owner of the work if the 
secondary transmission by satellite earner occurs within the local 
service area of the station, for purposes of infringement under sec­
tion 119(a)(5) 

Under section 119(aX5), a earner will become liable for substan­
tial statutory damages and for permanent injunctive relief if it en­
gages in a "pattern or practice" of dehvenng the signal of a net­
work station to households that do not meet the cntena for "un­
served households" under section 119(d)(10) It is not the intent of 
this statute to subject a satellite earner to "pattern or practice" li­
ability as a result of good faith mistakes, provided that the earner 
is reasonably diligent in avoiding and correcting violations through 
an internal compliance program that includes methods of confirma­
tion of household eligibility such as customer questionnaires, 
sample site signal measurements, and penodic audits, all of which 
must be served upon each network, which may utilize such infor­
mation or share it with others solely to monitor the distnbutor's 
compliance with the statute The Committee expects the interested 
parties, in good faith, to investigate and mutually discuss the cor­
rection of instances in which ineligible subscribers are being served 
before resorting to litigation 

In view of the possibilities for error which would occur despite 
reasonably diligent efforts to avoid them (because of variables such 
as customer self-reporting and engineering tests of signal adequa­
cy), it is the intent of this statute that no pattern or practice be 
found if, excluding subsenbers grandfathered under section 
119(aX5)(C), less than 20% of the subsenbers to a particular net­
work station (on either local, regional, or national bases) are found 
ineligible The Committee stresses at the same time that the 20% 
allowance is not intended to leheve the earner from the obligation 
of reasonable diligence to comply with the "unserved household" 
cntena of this statute to all households served 

The Act contemplates that network stations will cooperate with 
one another (and with the network with which they are affiliated) 
m monitoring the compliance of satellite earners with the require­
ments of this Act, and that satellite earners will similarly cooper­
ate with networks and network stations in achieving compliance 
In light of the expense and burden of monitoring the eligibility of 
thousands of individual households scattered across the nation, 
such cooperation will clearly be necessary to permit effective com­
pliance Such cooperation for this purpose will generally be prc-
competitive, since it will help to preserve the exclusive distnbution 
system—through more than 600 local stations—that has enabled a 
high percentage of all U S households to receive network program-
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ming through the existing network/affiliate system 3 1 The pro­
posed legislation itself complements the existing distribution 
system, while also encouraging the use of a new technology to 
widen current viewing audiences Moreover, the legislation defines 
the geographical area within which it is reasonable and appropn-
ate to maintain such exclusivity 

Although the Committee expects and approves of this type of co­
operation m achieving compliance with the Act, any restraints an­
cillary to such activities would be governed by existing law Absent 
any anti-competitive ancillary restraints, cooperation among net­
work stations, networks, and satellite earners in achieving compli­
ance with this Act will serve the public interest and will provide 
an efficient method to achieve the ends of the copyright law and 
this Act 

Finally, section 119(a), subsections (3), (4) and (6), establish limita­
tions on the scope of the license, and provide that failure to comply 
with these limitations subjects a satellite earner to all the reme­
dies provided m the Copyright Act for such actions 

The Committee is aware that a temporary supply problem may 
exist with respect to the availability of authorization "bi ts" In 
order for a earner to provide a signal of one network station sepa­
rate from the signals of other network stations, it needs three bits, 
one for each network It is not the intent of this legislation to sub­
ject any satellite carrier which has retransmitted network stations 
to satellite viewers on or pnor to Apnl 1, 1988 to liability for dam­
ages or to injunctive relief of any kind in the event that the satel­
lite earner delivers the signal of a network station to a viewer who 
does not reside in an unserved household as to that network sta­
tion, this temporary allowance will be applicable only if the deliv­
ery is due to, and only during, the unavailability of authorization 
"bits" necessary to provide that network signal separately from the 
signal of a network station or stations otherwise available to the 
viewer 

Noncompliance with reporting and payment requirements —Sec­
tion 119(aX3) provides that a satellite earner is also subject to full 
copyright liability if the earner does not deposit the statement of 
account or pay the royalty fee required by subsection (b) or has 
failed to make the submissions to networks required by paragraph 
(2XO 

Willful alterations—Section 119(aX4) provides that a satellite' 
earner is fully subject to the remedies provided in the Copyright 
Act for copynght infringement if the satellite earner willfully 
alters, through changes, deletions, or additions, the content of a 
particular program or any commercial advertising or station an­
nouncements transmitted by the primary transmitter during, or 
immediately before or after, the transmission of the program The 
satellite earners that secure a statutory license under section 119 
should be treated the same as cable systems that secure a compul­
sory license under section 111 when they engage in commercial 
substitution For specified actions, they may both be depnved of 
the benefit of a compulsory license The market research exception 

1 1 See Federal Communications Commission, Scrambling Report, 2 FCC Red 1669, 1688-98 
(1987) 
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found in section lll(cX3) was not included in the new section 
119(aX4) because it is unnecessary 

Discrimination by a satellite carrier—Section 119(aX6) provides 
that a satellite earner's "willful or repeated" retransmission of the 
signals of superstations and network stations to the public for pn-
vate home viewing will subject the satellite earner to full copyright 
liability (under sections 502 through 506 and section 509) if the sat­
ellite earner discriminates against any distnbutor in a manner 
which violates the Communications Act of 1934 or rules issued by 
the FCC with respect to discrimination (The words "willful or re­
peated" are used m the same context in section 119(a) as the words 
are used m section 111(c)) 

The Committee is aware that the regulatory status under the 
Communications Act of the sale of superstation or network signals 
for pnvate home viewing by dish owners is a complicated subject, 
largely unresolved by regulation and case law Subsection 6 is neu­
tral on the resolution by the FCC and the courts of pnee discnmi-
nation issues 

Deregulatory initiatives at the FCC over the past several years 
have created uncertainty about the regulatory treatment under the 
Communications Act of the sale of television programming to dish 
owners The issue is further complicated by the appearance on the 
scene of new types of satellite carriers, not only those licensed by 
the FCC under Title II of the Communications Act but other unli­
censed earners Both types of earners are covered by the expansive 
definition of "satellite earner" under the proposed legislation, but 
the regulatory reach of the FCC over newer earners is somewhat 
unclear In any event, the resolution of problems relating to the 
regulatory treatment by the FCC of carriers and pnee discrimina­
tion will remain in the hands of the FCC 

The Committee does not wish to prejudge or direct the FCC's res­
olution of these new questions 

It should be stressed that subsection 6, by its express terms, only 
applies to discrimination by satellite earners against distributors of 
programming to earth station owners for private home viewing It 
does not extend to the distnbution of signals to cable television 
headends To the extend that it is of probative value, a reviewing 
court could, however, weigh pnees charged for the delivery of sig­
nals to cable headends and compare them to pnees charged for 
direct distnbution to dish owners m determining whether there is 
discrimination under the Communications Act of 1934 and the 
rules of the FCC The Committee takes no position on what must 
be proved to establish pnee discrimination m violation of the Com­
munications Act or the rules of the FCC 

Geographic limitation.—Section 119(aX7) provides that the statu­
tory license created m section 119 applies only to secondary trans­
missions to households located m the United States, or any of its 
terntones, trust possessions, or possessions This section parallels 
section 111(f) or title 17, United States Code, which applies to cable 
television 
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Section 119(b)—Operation of the statutory license for satellite carri­
ers 

Requirements for a license —The statutory license provided for in 
section 119(a) is contingent upon fulfillment of the administrative 
requirements set forth m section 119(bXD That provision directs 
satellite earners whose retransmissions are subject to licensing 
under section 119(a) to deposit with the Register of Copyrights a 
semi-annual statement of account and royalty fee payment The 
dates for filing such statements of account and royalty fee pay­
ments and the six-month penod which they are to cover are to be 
determined by the Register of Copyrights In addition to other such 
information that the Register may presenbe by regulation, the 
statements of account are to specify the names and locations of all 
superstations and network stations whose signals were transmitted 
by the satellite earner to subenbers for pnvate home viewing, and 
the total number of subsenbers that received such transmissions 

The statutory royalty fees set forth m section 119(bXlXB) are 
twelve cents per subsenber per superstation signal retransmitted 
and three cents for each subsenber for each network station re­
transmitted These fees approximate the same royalty fees paid by 
cable households for receipt of similar copyrighted signals These 
statutory fees apply only m the limited circumstances desenbed m 
section 119(c) 

Collection and distribution of royalty fees —Section 119(bX2) pro­
vides that royalty fees paid by satellite earners under the statutory 
license shall be received by the Register of Copyrights and, after 
the Register deducts the reasonable cost incurred by the Copyright 
Office in administering the license, deposited m the Treasury of 
the United States The fees are distnbuted subsequently, pursuant 
to the determination of the Copyright Royalty Tnbunal under 
chapter 8 of the Copyright Act of 1976 

Persons to whom fees are distributed —The copyright owners en­
titled to participate m the distnbution of the royalty fees paid by 
satellite earners under the license are specified in section 119(bX3) 

Procedures for distribution —Section 119(bX4) sets forth the pro­
cedure for the distnbution of the royalty fees paid by satellite ear­
ners, which parallels the distnbution procedure under the section 
111 cable compulsory license During the month of July of each 
year, every person claiming to be entitled to license fees must file a 
claim with, the Copyright Royalty Tnbunal, in accordance with 
such provisions as the Tribunal shall establish The claimants may 
agree among themselves as to the division and distnbution of such 
fees 

Consistent with current law and practice for the distnbution of 
copyright royalty fees before the Copyright Royalty Tnbunal, copy­
right owners may negotiate and agree among themselves about the 
division and distnbution of the royalty payments see section 
lll(dX4XA) (for the cable compulsory license) Section 116(2) (for 
the jukebox compulsory license), and section 118(b) In the Commit­
tee's view, this principle is so well established that a new exemp­
tion for distnbution of copyright royalties generated by satellite re­
transmissions of television signals for pnvate home viewing is not 
necessary The jomt activity among copyright owners and satellite 
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distributors and carriers to designate common agents and to negoti­
ate would generally promote competition 

Restraints that are ancillary to the authorized joint conduct 
would, for example, not be accorded any special treatment under 
this subsection Existing law would continue to apply to such re­
straints Absent any anticompetitive ancillary restraints, collective­
ly negotiated distribution of royalties among copynght owners and 
the designation of common agents by satellite distributors and car­
riers provides an efficient and pro-competitive means to achieve 
the ends of the copynght laws 

After the first day of August of each year, the Copynght Royalty 
Tnbunal shall determine whether a controversy exists concerning 
the distnbution of royalty fees If no controversry exists, the Tnb-
une—after deducting reasonable administrative costs—shall dis-
tnbute the fees to the copynght owners entitled or their agents If 
the Tribunal finds the existence of a controversy, it shall, pursuant 
to the provisions of chapter 8, conduct a proceeding to determine 
the distnbution of royalty fees 

The bill does not include specific provisions to guide the Copy­
right Royalty Tnbunal in determining the appropriate division 
among competing copyright owners of the royalty fees collected 
from satellite earners under section 119 It would not be appror-
piate to specify particular, limiting standards for distnbution 
Rather, the Tnbunal should consider all pertinent data and consid­
erations presented by the claimants, and should also take into ac­
count its royalty distnbution determinations under the section 111 
cable compulsory license 

Section 119(c)—Alternative methods for determining royalty fees ap­
plicable during two phases of the statutory license for statelhte 
carriers 

The bill establishes a four-year phase and a two-year phase for 
the statutory license for satellite earners, m each phase the royalty 
fee is determined in a different manner In the first (four year) 
phase, pursuant to section 119(cXD, the statutory fees established 
in section 119(bXlXB) (twelve cents per subsenber per superstation 
signal retransmitted and three cents per subsenber per network 
signal retransmitted) shall apply The first phase shall be in effect 
from January 1, 1989, until December 31, 1992 In the second 
phase, the fee shall be set by the voluntary negotiation or compul­
sory arbitration procedures established m sections 119(cX2) and 
119(cX3) 

However, because the legislation is premised on encouraging the 
establishment of a marketplace licensing mechanism for satellite 
earners, sections 119(cXD and 119(cX2XC) provide that a fee set at 
any tune by voluntary negotiation among satellite earners, distnb-
utors and copynght owners in accordance with the provision of the 
bill will supersede the statutory rate or a rate determination by 
compulsory arbitration 

Section 119(cX2) requires the Copyright Royalty Tnbunal to initi­
ate voluntary negotiation proceedings between satellite earners, 
distnbutors, and copyright owners, eighteen months before the 
bill's first phase runs out, to encourage the parties to negotiate a 
fee for the second phase before the statutory fee expires The par-
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ties may designate common agents to negotiate, agree to, or pay 
the relevant fees, if the parties fail to do so, the Copyright Royally 
Tribunal shall do so, after requesting recommendations from the 
parties The negotiation proceeding costs must be paid by the par­
ties If the parties reach a voluntary agreement, copies of the 
agreement must be filed in a timely manner with the Copyright 
Office, and the negotiated fee will remain in effect from the date 
specified in the agreement until December 31, 1994 

The second phase of the Act is premised on a finding that nego-
tations among satellite carriers, distributors and copyright owners 
is an interim step between the statutory licensing provisions of the 
Act (phase one) and the marketplace The proposed legislation 
therefore authorizes the parties, at any time, to negotiate and 
agree to a copyright royalty fee 

The jomt activity among satellite earners, distributors and copy­
right owners would generally be pro-competitive since the market 
involving distribution of television signals by satellites to earth sta­
tion owners is dispersed among millions of households spread 
throughout this country and also since the legislation is expected 
to encourage new entrants to participate in the distribution proc­
ess Negotiation of individual copyright royalty agreements is nei­
ther feasible nor economic It would be costly and inefficient for 
copyright holders to attempt to negotiate and enforce agreements 
with distributors and individual households when the revenues pro­
duced by a single earth station are so small 

Although subsection (c) authorizes certain joint conduct neces­
sary to achieve mutually agreeable terms for the payment of royal­
ty fees for the transmission of copyrighted television signals for pri­
vate home viewing, and, where voluntary agreements are not 
achieved, provides for the use of bmdmg arbitration, it is not an 
authorization for jomt conduct extending beyond the explicit statu­
tory terms The Committee made a similar decision in the Berne 
Convention Implementation Act of 1988, when an antitrust exemp­
tion to allow negotiations between representatives of the jukebox 
industry and the performing rights societies was not deemed neces­
sary 3 2 

Absent any anticompetitive ancillary restraints, collectively ne­
gotiated distribution of royalties among copyright owners and the 
designation of common agents by satellite distributors and carriers 
provides an efficient and pro-competitive means to achieve the ends 
of the copyright laws 

If some or all of the parties have not voluntarily negotiated a fee 
for the second phase by December 31, 1991, twelve months before 
the expiration of the first phase, section 119(cX3) provides that the 
Copyright Royalty Tribunal shall initiate a compulsory arbitration 
proceeding for the purpose of determining a reasonable royalty fee 
to be paid under section 119 for the second phase The Tribunal 
shall publish notice of the initiation of the proceeding as well as a 
list of potential arbitrators Within ten days of the publication of 
this notice, one arbitrator must be chosen by the copyright owners 
and one by the satellite earners and their distnbutors The two ar-

" See H Rep No 100-609, 100th Cong, 1st Sess (1988) at 25-28 
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bitrators must choose a third arbitrator from the same list within 
ten days 

The three arbitrators shall have sixty days from the publication 
of the initial notice to conduct an arbitration proceeding and to de­
termine a royalty fee, using guidelines specified in the bill All 
costs involved m this proceeding must be paid for by the parties 
The Arbitration Panel shall submit its determination m the form 
of a report, along with the written record, to the Copyright Royalty 
Tribunal The Tribunal shall have sixty days to review the report 
and either accept or reject the Panel's determination and publish 
the action in the Federal Register If the Tribunal rejects the deter­
mination, the Tribunal shall, within the same sixty day period, 
issue an order settmg the royalty fee Thus, within 120 days of the 
publication of the initial notice, a new royalty fee shall be deter­
mined through a compulsory arbitration procedure, to be effective 
from January 1, 1993, until December 31, 1994, or until modified by 
the Umted States Court of Appeals for the District of Columbia 
Circuit pursuant to section 119(cX4) The fee shall apply to all copy­
right owners, satellite earners, and distributors not party to a vol­
untary agreement 

Section 119(cX3XD) provides guidelines by which the Arbitration 
Panel shall determine royalty fees In particular, the Panel must 
consider the approximate average cost to a cable system for the 
right to secondarily transmit to the public a primary transmission 
made by a broadcast station It is the intention of the bill that sat­
ellite earners pay a fee for the retransmission of superstations and 
network stations that approximates the fees paid by cable systems 
engaged m the same or similar activities In addition, the Panel 
must consider the fee established under any voluntary fee agree­
ment filed with the Copyright Office, and/or the last fee proposed 
by the parties m negotiations under section 119, these figures are 
relevant as an indication of the approximate free market value of 
the licenses at issue 

Section 119(cX4) provides that the rate adopted or determined by 
the Copyright Royalty Tnbunal pursuant to the compulsory arbi­
tration proceeding may be appealed to the Distnct of Columbia Cir­
cuit Court of Appeals within thirty days of publication However, 
while appeal of the rate is pending, satellite earners would still be 
required to deposit statements of account and royalties and to pay 
royalty fees calculated under the rate that is at issue on appeal 
The bill gives the court jurisdiction to enter its own determination 
with respect to the royalty rate, to order the repayment of any 
excess fees deposited under section 119(bXlXB), and to order the 
payment of any underpaid fees with interest, in accordance with its 
final judgment The court may also vacate the Tribunal's decision 
and remand the case for furhter arbitration proceedings 

Section 119(d)—Definitions 
A "distnbutor" is defined as any entity which contracts with a 

earner to distnbute secondary transmissions received from the ear­
ner either as a single channel, or m a package with other program­
ming, to individual subsenbers for a pnvate home viewing, either 
directly or indirectly through other program distnbution entities 
This definition permits cable systems or any other distnbutor to 
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contract with satellite earners operating under a section 119 statu­
tory license for the purpose of providing the service of marketing 
the superstations and network stations retransmitted by the satel­
lite earner to individual subsenbers 

The terms "primary transmission" and "secondary transmission" 
are defined so as to have the same meaning under section 119 as 
they have under section 111 

The term "pnvate viewing" is defined as viewing, for pnvate use 
m an individual's household by means of equipment which is oper­
ated by such individual and which serves only such individual's 
household, of a secondary transmission delivered by satellite of a 
primary transmission of a television broadcast station licensed by 
the FCC By defining this term, the bill excludes from eligibility for 
a section 119 statutory license a transmission of a superstation or a 
network station to a place open to the public or any place where a 
substantial number of persons outside of a normal circle of a 
family and its social acquaintances is gathered 

A ' satellite earner" is broadly defined as an entity that uses the 
facilities of a domestic satellite service licensed by the FCC, and 
that owns or leases a capacity or service on a satellite in order to 
provide the point-to-multipoint relay of television station signals to 
numerous receive-only earth stations, except to the extent the 
entity provides such distribution pursuant to tariff that is not re­
stricted to pnvate home viewing The definition of "satellite earn­
er" is intended to mclude not only firms that are themselves li­
censed by the Federal Communications Commission to make point-
to-multipoint distribution of television station signals, but also 
firms that contract with an FCC-hcensed earner to perform that 
function 

The term "network station" has the same meaning as that term 
m section 111(f) and includes a translator station or terrestnal sat­
ellite station that rebroadcasts the network station 

A "primary network station" is a network station that broad­
casts the basic programming service of one particular national net­
work 

The term "subsenber" is defined as an individual who receives a 
secondary transmission service for pnvate home viewing by means 
of a satellite transmission under section 119, and pays a fee for the 
service, directly or indirectly, to the satellite carrier or to a distrib­
utor This definition clanfies that, although the satellite carrier ul­
timately has the responsibility of paying royalty fees under section 
119(bXlXB), the distributor can be the entity that charges and col­
lects subscription fees for the retransmission service from the sub­
scribers 

A "superstation" is defined as a television broadcast station, 
other than a network station, that is licensed by the Federal Com­
munications Commission and that was retransmitted by a satellite 
earner 

The term "unserved household" means a household that with re­
spect to a particular television network, (A) cannot receive, 
through use of a conventional outdoor antenna, a signal of Grade B 
intensity (as defined by the FCC, currently in 47 C F R section 
73 683(a)) of a primary network station affiliated with that net­
work, and (B) has not, within 90 days before the date on which the 
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household subscribes (initially or non renewal) to receive by satel­
lite a network station affiliated with that network subscribed to a 
cable system that provides the signal of a primary network station 
affiliated with that network The purpose of the latter requirement 
is to ensure that households will not cancel their cable subscrip­
tions m order to qualify as "unserved households" eligible to re­
ceive a network station 

Because the household must be able to receive the signal of a 
"primary" network station to fall outside the definition of unserved 
household, it would not be sufficient if a household is able to re­
ceive only the signal of a secondary network station that is, a sta­
tion affiliated with two or more networks that does not broadcast 
or rebroadcast the basic programming service of any single nation­
al network 

Section 119(e)—Exclusivity of the statutory license 
The bill explicitly provides that neither the cable compulsory li­

cense, nor the exemptions of section 111 (such as the passive carri­
er exemption) can be construed during the six-year statutory li­
cense period to apply to secondary transmissions by satellite carri­
er for private home viewing of programming contained in a super-
station or network station transmission Unless the statutory li­
cense of section 119 is obtained, during the six-year mtenm period 
the secondary transmission by satellite carrier for private home 
viewing can take place only with consent of the copyright owner 

However, nothing m this Act is intended to reflect any view as to 
the proper interpretation of section 111 of this title prior to enact­
ment of this Act, or after this Act ceases to be effective on Decem­
ber 31, 1994 In particular, nothing m this Act is intended to reflect 
any view concerning whether, prior to enactment of this Act, or fol­
lowing the termination of this Act, an entity that retransmits tele­
vision broadcast signals by satellite to private homes could qualify 
as a "cable system" under section 111(f) or as a passive earner 
under section lll(aX3) 

SECTION 3 SYNDICATED EXCLUSIVITY 

The bill directs the Federal Communications Commission, within 
120 days after the date of enactment, to undertake a combmed in­
quiry and rulemaking proceeding regarding the feasibility—includ­
ing the technological and economic aspects—of imposing syndicated 
exclusivity rules for private home viewing 

On May 18, 1988, the FCC voted to adopt syndicated exclusivity 
rules for the cable television industry similar to the rules that 
were in effect between 1972 and 1981 "Syndicated exclusivity" 
refers to the recognition and maintenance of exclusive right m 
copyrighted works that are licensed to local television stations for 
off-network public performance The Copyright Act established an 
exclusive right of public performance in section 106(4) for motion 
pictures and other audiovisual works affected by television Section 
201(d) of the Act authorizes the licensing or transfer of rights in 
whole or m part The rights created by section 106 can be subdivid­
ed based on tune (duration), place (geography), and nature of use 
For example, as stated m the House Report accompanying the 1976 
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Copyright Act, "a local broadcasting station holding an exclusive li­
cense to transmit a particular work within a particular geo­
graphic area and for a particular period of time, could sue, in its 
own name as copyright owner, someone who infringed that particu­
lar exclusive right" s s 

Under the FCC's "syndex" rules, which will become effective in 
August 1989, cable television systems will be barred, under certain 
circumstances, from using the compulsory license to import the 
same programs for which local stations have already secured the 
exclusive exhibition rights m their service areas According to the 
FCC, this action will correct the anomalous situation whereby 
cable systems have been able to make the compulsory license take 
precedence over program licenses negotiated m the open market 
The FCC decision was premised on a finding that it was never the 
intention of Congress, when creating the cable compulsory license, 
to allow the abrogations of local broadcast stations' licenses 

In considering HR 2848, the Committee analyzed whether the 
same principles which led the Commission to adopt syndicated pro­
gram exclusivity for cable could and should apply to the satellite 
delivery of superstations and network stations for private home 
viewing 

The statutory license created m this legislation allows carriers to 
deliver programming to home dish owners which may duplicate the 
programming under exclusive license to a local broadcaster serving 
many of those dish owners The objective of H R 2848 is to expand 
programming available to home dish owners, however, such expan­
sion may appropriately be constrained by the application of 
"syndex' rules, if feasible in this market 

While the Committee concluded that the provisions dealing with 
network affiliated stations (the "white area provisions) could not 
appropriately be applied to mdependent television stations, a fur­
ther conclusion was made that mdependent television station 
owners of syndicated programming could potentially be afforded 
similar protection, if feasible Another of the principal purposes of 
the legislation is to establish a level playing field between the cable 
television and earth station industries Therefore, the Committee 
felt it appropriate to inquire whether syndicated exclusivity rules, 
such as those promulgated for the former, could be applicable to 
the latter As a consequence, the bill instructs the FCC to uiitate, 
within 120 days of enactment, a combined inquiry and rulemaking 
proceeding for the purpose of determining the feasibility of impos­
ing syndicated exclusivity with respect to the delivery of syndicated 

" H Rep No 1476, 94th Cong, 2d Sess 123 (1976) Before the advent of cable television and 
satellites, the existence of well-defined television service areas for each station led to the cre­
ation of separate markets for the licensing of television programming By adding time and geo­
graphical limitations to licensing agreements, copyright owners and their licensees created a so-
called "syndicated market" with respect to local television stations The term "syndication" 
dates back to the tune when celluloid prints or videotape copies were physically transferred 
(syndicated) from market to market as the license to perform was granted to a particular sta 
turn The physical transfer of copies still takes place, especially in the case of theatrical motion 
pictures, but today the term syndication refers more broadly to the licensing of works for off 
network performance 

During the time-period between 1972 and mid 1981, when syndicated exclusivity rules were 
last enforced by the FCC, these rules were sometimes referred to as "surrogate copyright" But 
in the Copyright Act of 1976 Congress implicitly recognized that the FCC could issue appropn 
ate regulations with regard to program exclusivity See, e g, 17 VS C section 111(c) 
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programming, as defined by the Commission, for private viewing 
similar to the FCC rules with respect to syndicated exclusivity and 
cable television The Commission shall adopt syndicated exclusivity 
rules for satellite transmission of television signals for private 
home viewing if it considers the imposition of such rules to be fea­
sible 

SECTION 4 REPORT ON DISCRIMINATION 

Within one year after the effective date of the Act, the FCC shall 
prepare and submit a report on whether, and the extent to which, 
price discrimination is practiced by satellite carriers servicing the 
earth station market 

SECTION 5 EFFECTIVE DATE 

The bill provides that the Satellite Home Viewer Copyright Act 
of 1988 and the amendments made by the Act take effect on Janu­
ary 1, 1989 However, the Act specifically authorizes the Copyright 
Office to issue regulations pursuant to section 119(bXD upon the 
date of enactment of the Act 

SECTION 6 TERMINATION 

The Act and the amendments made by the Act terminate—that 
is, are "sunset"—on December 31, 1994 

IV STATEMENT OF LEGISLATIVE HISTORY 

In the few short years since enactment of the Copyright Revision 
Act of 1976, advances in information technology have had a signifi­
cant impact on intellectual property rights 

During the past three Congresses—acting through the Subcom­
mittee on Courts, Civil Liberties and the Administration of Jus­
tice—has devoted extensive tune to the general subject of copyright 
and technological change 

98th Congress —In 1983 the subcommittee held two days of over­
sight hearings on copyright and technological change34 These 
hearings were followed m 1984 by a congressional copyright and 
technology symposium organized by the Copyright Office and at­
tended by several Members of the House and Senate Judiciary 
Committees S5 

Also during the 98th Congress, the subcommittee—with its coun­
terpart subcommittee in the Senate—requested a study by the 
Office of Technology Assessment (OTA) on intellectual property in 
a changing technological society 

99th Congess —In April of 1986 the House and Senate Commit­
tees on the Judiciary received the OTA Report which was entitled 
"Intellectual Property Rights in an Age of Electronics and Informa­
tion" 3 8 On April 16, 1986, the House and Senate Subcommittees 

'* See Hearings on Copyright and Technological Change Before the Subcomm on Courts, Civil 
Liberties and the Administration of Justice of the House Comm on the Judiciary, 98th Cong, 
1st sess. (1983) 

a> The transcript of the "yfj^'Mr" and materials relating to the symposium are reprinted in 
id., at 122 et seq 

"See "Intellectual Property Rights in an Age of Electronics and Information" (Office of 
Technology Assessment 1986) 
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held a jomt hearing in order to receive the study Testimony was 
received from a panel representing OTA (Linda Garcia, Project Di­
rector, and Professor Paul Goldstein) and a panel commenting on 
the Report (Judge Stephen Breyer and Jon Baumgarten, Esq) 3 7 

OTA found that changes being wrought by new communications 
technologies are as far reaching as any ever experienced since the 
invention of the printing press 

These changes generate a whole range of new social, eco­
nomic and cultural opportunities, at the same time, howev­
er, they will cause problems for the intellectual property 
system, undermining many of the mechanisms by which it 
has successfully operated in the past Because intellectual 
property, and especially copyright policy, structures the 
use and flow of information in society, how Congress acts 
to resolve these problems is likely to determme not only 
which individuals and groups benefit from these new op­
portunities, but also in what ways and what extent we, as 
a society, might exploit these technologies 3 8 

Also during the 99th Congress, the subcommittee conducted an 
inquiry into copyright and new communications technologies39 

Two specific areas of concern attracted the subcommittee's atten­
tion low power television and satellite earth stations Two days of 
hearings were held during which testimony was received from 
Ralph Oman (Register of Copyrights), Richard Hutcheson (Commu­
nity Broadcasters Association), Richard Brown (Society for Private 
and Commercial Earth Stations), Jack Valenti (Motion Picture As­
sociation of America), Edward L Taylor (Tempo Enterprises, Inc), 
James P Mooney (National Cable Television Association), and 
Preston Padden (Association of Independent Television Stations, 
Inc) 

As an outcome of these hearings, two legislative proposals were 
developed the first relating to low power television was ultimately 
enacted into law 4 0 and the second affecting earth station owners 
was processed through the full Committee 

H R 5126—the predecessor bill to H R 2848 in the 100th Con­
gress—was drafted by subcommittee Chairman Kastenmeier, then-
Chairman Wirth (House Commerce Subcommittee on Telecom­
munications and Finance), Congressman Synar and Congressman 
Boucher to create a temporary compulsory license for satellite car­
riers to retransmit distant broadcast signals of superstations (in­
cluding both independent and network broadcast stations) to earth 
station owners for private viewing 

On September 18, 1986, H R 5126 was marked-up by the subcom­
mittee and reported favorably in the form of a clean bill (HR 

" See Hearing on OTA Report on "Intellectual Property Rights in an Age of Electronics and 
Information," supra note 30 

38 Id at 12 (statement of Linda Garcia) 
" See House Hearings, 99th Cong, supra note 6 
4 0 Public Law 99-397 clarifies any ambiguity that might exist in current copyrightlaw re­

garding the classification of cable systems retransmission of low power television (LPTV) sig­
nals for purposes of calculating copyright royalty payments and obligations under Section 111(c) 
of the Copyright Act This amendment makes clear that a cable system's retransmission of such 
a signal within the defined local service area of the low power television station constitutes re­
transmission of a "local signal", for which no royalty payment is required See 100 Stat 848 
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5572) On September 25, 1986, H R 5572 was considered by the full 
Committee and reported favorably by a roll call vote of 17 to 12 
Due to lack of time in the Congress and inaction in the Senate, 
H R 5572 was not taken to the House floor 

100th Congress —H R 2848 (Kastenmeier, Synar, Boucher, Moor-
head, Hughes and Garcia)41—the "Satellite Home Viewer Copy­
right Act of 1987"—was introduced shortly after the start of the 
100th Congress Similar to the bill reported by the full Committee 
m the late days of the 99th Congress, it creates a statutory license 
of eight years duration—in two phases—for satellite earners to re­
transmit distant broadcast signals of superstations to earth station 
owners for private home viewing Durmg the first four year phase, 
the copyright royalty is statutorily established at a flat fee of 12 
cents a month per subscriber for each received superstation signal 
During the second four year penod, rates are set by negotiation 
and binding arbitration After eight years, the entire legislative 
package is terminated by a "sunset" provision 

During the 100th Congress, the Subcommittee held two days of 
hearings on H R 2848 On November 19, 1987, the Subcommittee 
received testimony from six private sector witnesses (representing 
the Motion Picture Association of Amenca, the National Cable Tel­
evision Association, the Satellite Broadcasting and Communica­
tions Association, common carriers, Satellite Broadcasting Net­
work, and General Instrument Corporation 

On January 27, 1988, the Subcommittes heard from the Register 
of Copyrights (Ralph Oman), the three television networks and 
their respective affiliate boards, a network earner (Netlink USA), 
the Association of Independent Television Stations, Inc, the Na­
tional Rural Electnc Cooperative Association, the National Rural 
Telecommunications Cooperative Association, and the Home Satel­
lite Television Association 

On April 27, 1988, the Subcommittee commenced mark-up of 
H R 2848 General debate occurred and a substitute amendment 
was placed on the table Due in part to the press of business on 
other matters, in part to an intervening decision made by the Fed­
eral Communications Commission regarding syndicated exclusivity, 
and in part to the need to develop a new substitute, the Subcom­
mittee took no action during the next three months 

On July 7, 1988, the mark-up continued Subcommittee Chair­
man Kastenmeier asked—and received—unanimous consent to 
remove the initial substitute from the table Chairman Kasten­
meier then offered a second substitute amendment to H R 2848 

Four major issue areas were confronted in this amendment (1) 
an arrangement for the retransmission of network signals to so-
called "white areas", (2) fairness in marketing or pnee discrimina­
tion, (3) the exclusivity of television programming, and (4) the term 
of the statutory license 

First, the subcommittee amendment contained a network/white 
area provision which permits the retransmission of network pro-

41 Additional cosponsors to H R. 2848 are Mr Eckart, Mr Wise, Mr Olin, Mr Penny, Mr 
Wilson, Mr Staggers, Mr Tauke, Mr Price of Illinois, Mr Skelton, Mr Gunderson, Mr Hyde, 
Mr Sundquist, Mr Barnard, Mr Fauntroy, Mr Campbell, Mr Smith of New Hampshire, Mr 
Hammerschmidt, Mrs. Vucanovich, Mrs. Smith of Nebraska, Mr Hatcher, and Mr Houghton 
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gramming by satellite earners for pnvate home viewing but limits 
the retransmission to unserved areas The amendment sets forth a 
notification to network provision (about subscnbership) and a pen­
alty structure for retransmission to persons who do not live m un­
served areas 

Second, the subcommittee amendment requires the Federal Com­
munications Commission to report to the Congress on whether, and 
to what extent, pnee discrimination is practiced by satellite earn­
ers m the earth station market pursuant to the Communications 
Act of 1934 and the rules and regulations of the Commission As 
regards the copyright reach of the bill, the subcommittee amend­
ment provided a broadened definition of "satellite earner" to cover 
newer earners So, the FCC study will cover not only traditional 
earners but newer earners as well 

Third, the subcommittee added a new section to the bill regard­
ing syndicated exclusively New section 3 requires the Federal 
Communications Commission to, within 120 days after the effective 
date of the Act, to initiate a combined inquiry and rulemaking pro­
ceeding for the purpose of (1) determining the feasibility of impos­
ing syndicated exclusivity rules with respect to the delivery of syn­
dicated programming, as defined by the Commission, for pnvate 
viewing similar to the rules issued by the Commission with respect 
to syndicated exclusivity and cable television, and (2) adopting such 
rules if the Commission considers the imposition of such to be feasi­
ble 

Fourth, the term of the statutory license contemplated by H R 
2848—originally set for eight years, with a first phase mandatory 
license of four years and a second phase arbitrated license of an­
other four years—was decreased to six years (a four year statutory 
license followed by a two year arbitrated license) The Act and all 
the amendments made by the Act will cease to be effective on De­
cember 31,1994 

After debate, with a quorum of Members being present, the 
amendment was agreed to and H R 2848, as amended, was report­
ed favorably to the full Committee by voice vote, no objections 
being heard 

On August 2, 1988, H R 2848, as amended, was considered by the 
full Committee Three amendments were adopted The first, offered 
by Mr Boucher, clarified and refined the nework/white area provi­
sions of the bill The second amendment, offered by Mr Synar, 
eliminated the restnctions m the bill relating to new superstations 
And the third, offered by Mr Kastenmeier, struck out two refer­
ences to the antitrust laws and the definition of "antitrust law" in 
the bill as not bemg necessary After adoption of the three amend­
ments, with a quorum of Members bemg present, H R 2848 was re­
ported favorably to the full House m the form of an amendment in 
the nature of a substitute, by voice vote, no objections bemg heard 

V OVERSIGHT FINDINGS 

The Committee makes no oversight findings with respect to this 
legislation 
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In regard to clause 20X3XD) of rule XI of the Rules of the House 
of Representatives, no oversight findings have been submitted to 
the Committee by the Committee on Government Operations 

VI STATEMENT OF THE COMMITTEE ON GOVERNMENT OPERATIONS 

No statement has been received on the legislation from the 
House Committee on Government Operations 

VII NEW BUDGET AUTHORITY 

In regard to clause 2(1X3X13) of rule XI of the Rules of the House 
of Representatives, the bill creates no new budget authority on in­
creased tax expenditures for the Federal judiciary 

V m INFLATIONARY IMPACT STATEMENT 

Pursuant to clause 20X4) of rule XI of the Rules of the House of 
Representatives, the committee feels that the bill will have no fore­
seeable inflationary impact on prices or costs in the operation of 
the national economy 

IX COST ESTIMATE 

In regard to clause 7 of rule XIII of the Rules of the House of 
Representatives, the committee agrees with the cost estimate of the 
Congressional Budget Office 

X STATEMENT OF THE CONGRESSIONAL BUDGET OFFICE 

Pursuant to clause 2QX3XC) of rule XI of the Rules of the House 
of Representatives, and section 403 of the Congressional Budget 
Act of 1974, the following is the cost estimate on H R 4262, pre­
pared by the Congressional Budget Office 

U S CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, August 9, 1988 
Hon PETER W RODINO, Jr, 
Chairman, Committee on the Judiciary, 
US House of Representatives, Washington, DC 

DEAR MR CHAIRMAN The Congressional Budget Office has re­
viewed HR 2848, the Satellite Home Viewer Copyright Act of 
1988, as ordered reported by the House Committee on the Judici­
ary, August 2, 1988 We expect that enactment of the bill would 
cost the federal government about $250,000 over the next two fiscal 
years 

H R 2848 would create an interim statutory license for satellite 
earners to retransmit distant broadcast signals of superstations 
and network stations to earth station owners for private home 
viewing The bill would require satellite earners to file statements 
of accounts and deposit royalty fees with the Copyright Office 
every six months 

The bill would establish two phases for determining the royalty 
fees In the first phase (January 1, 1989 to December 31, 1992), the 
royalty fee would be $0 12 a month per subsenber for each super-
station signal received and $0 03 a month per subsenber for each 
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network signal received The Copyright Royalty Tribunal would 
distribute the royalty fees, with interest, to the copyright owners 
whose works were mcluded m an apphcable secondary transmis­
sion, and who file a claim with the tribunal 

In the second phase (January 1, 1993 to December 31, 1994) the 
royalty fees would be set through negotiation and binding arbitra­
tion The tribunal would be required to intitiate voluntary negotia­
tion proceedings between the affected parties If the parties fail to 
reach and agreement through negotiation, an arbitration panel 
would be appointed, and after hearing arguments from both sides, 
would recommend a royalty fee to the tribunal In turn, the tribu­
nal would make a final determination concerning the amount of 
the royalty fee If the affected parties disagree with the tribunal's 
final determination, they would be permitted to appeal the decision 
to the U S Court of Appeals for the District of Columbia 

We estimate that the Copyright Office and the tribunal would 
incur no net costs if H R 2848 were enacted In both phases, the 
Copyright Office and the tribunal would deduct from the royalty 
fees collected the administrative costs associated with processmg, 
collecting, and distributing the royalties Furthermore, the bill 
would require the negotiating parties to pay for all costs of the 
phase two negotiation and arbitration proceedings 

There could be some costs to the federal government associated 
with appeals of royalty fee determinations to the Court of Appeals 
Based on information from the Copyright Office, we do not expect 
such costs to be significant, because there are likely to be few, if 
any, appeals in a given year 

The Federal Communications Commission (FCC) would be re­
quired to undertake a combined inquiry and rulemaking proceed­
ing regarding the feasibility of imposing syndicated exclusivity 
rules for private home viewing In addition, the FCC would be re­
quired to prepare a report on whether price discrimination is prac­
ticed by satellite earners servicing the earth station market Based 
on mformation provided by the FCC, we estimate that completion 
of the rulemaking and report would cost approximately $250,000 
over the next two fiscal years 

No costs would be incurred by state or local governments as a 
result of enactment of this bill 

If you wish further details on this estimate, we will be pleased to 
provide them The CBO staff contact is Douglas Criscitello, who can 
be reached on 226-2850 

Smcerely, 
JAMES L BLUM, 

Acting Director 

XI COMMITTEE VOTE 

August 2, 1988, H R 2848 was reported favorably to the full 
House, m the nature of a substitute, by voice vote with no objec­
tions being heard 

XII CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3 of rule XIII of the Rules of the 
House of Representatives, changes m existing law made by the bill, 
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as reported, are shown as follows (existing law proposed to be omit­
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman) 

TITLE 17, UNITED STATES CODE 
CHAPTER 1—SUBJECT MATTER AND SCOPE OF 

COPYRIGHT 

Sec 
101 Definitions 

119 Limitations on exclusive rights Secondary transmissions of superstations and 
network stations for private home viewing 

§ 111 Limitations on exclusive rights: Secondary transmissions 
(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED — 
The secondary transmission of a primary transmission embody­

ing a performance or display of a work is not an infringement of 
copyright if— 

(1) • • • 
* * * * * * * 

(3) the secondary transmission is made by any earner who 
has no direct or indirect control over the content or selection 
of the primary transmission or over the particular recipients of 
the secondary transmission, and whose activities with respect 
to the secondary transmission consist solely of providing wires, 
cables, or other communications channels for the use of others 
Provided, That the provisions of this clause extend only to the 
activities of said earner with respect to secondary transmis­
sions and do not exempt from liability the activities of others 
with respect to their own pnmary or secondary transmissions, 
[ o r ] 

(4) the secondary transmission is made by a satellite carrier 
for private home viewing pursuant to a statutory license under 
section 119, or 

[ 4 ] (5) the secondary transmission is not made by a cable 
system but is made by a governmental body, or other nonprofit 
organization, without any purpose of direct or indirect com­
mercial advantage, and without charge to the recipients of the 
secondary transmission other than assessments necessary to 
defray the actual and reasonable costs of maintaining and op­
erating the secondary transmission service 

* * * * * * * 
(d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE 

SYSTEMS — 
(1) A cable system whose secondary transmissions have been 

subject to compulsory licensing under subsection (c) shall, on a 
semiannual basis, deposit with the Register of Copyrights, in 
accordance with requirements that the Register shall, after 
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consultation with the Copyright Royalty Tribunal (if and when 
the Tribunal has been constituted), prescribe by regulation— 

(A) a statement of account, covering the six months next 
preceeding, specifying the number of channels on which 
the cable system made secondary transmissions to its sub­
scribers, the names and locations of all primary transmit­
ters whose transmissions were further transmitted by the 
cable system, the total number of subscribers, the gross 
amounts paid to the cable system for the basic service of 
providing secondary transmissions of primary broadcast 
transmitters, and such other data as the Register of Copy­
right may, after consultation with the Copyright Royalty 
Tribunal (if and when the Tribunal has been constituted), 
from tune to time prescribe by regulation In determining 
the total number of subscribers and the gross amounts paid 
to the cable system for the basic service of providing second­
ary transmissions of primary broadcast transmitters, the 
system shall not include subscribers and amounts collected 
from subscribers receiving secondary transmissions for pri­
vate home viewing pursuant to section 119 Such statement 
shall also include a special statement of account covermg 
any non-network television programming that was earned 
by the cable system m whole or m part beyond the local 
service area of the primary transmitter, under rules, regu­
lations, or authorizations of the Federal Communications 
Commission permitting the substitution or addition of sig­
nals under certain circumstances, together with logs show­
ing the tunes, dates, stations, and programs mvolved m 
such substituted or added carriage, and 

* * * * * * * 

§119. Limitations on exclusive rights: Secondary transmissions of 
superstations and network stations for private home view­
ing 

(a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS — 
(1) SUPERSTATIONS —Subject to the provisions of paragraphs 

(3), (4), and (6), secondary transmissions of a primary transmis­
sion made by a superstatwn and embodying a performance or 
display of a work shall be subject to statutory licensing under 
this section if the secondary transmission is made by a satellite 
carrier to the public for private home viewing, and the carrier 
makes a direct or indirect charge for each retransmission serv­
ice to each household receiving the secondary transmission or to 
a distributor that has contracted with the carrier for direct or 
indirect delivery of the secondary transmission to the public for 
private home viewing 

(2) NETWORK STATIONS — 
(A) IN GENERAL.—Subject to the provisions of subpara­

graphs (B) (C) and paragraphs (3), (4), (5), and (6), secondary 
transmission of programming contained in a primary trans­
mission made by a network station and embodying a per­
formance or display of a work shall be subject to statutory 
licensing under this section if the secondary transmission is 
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made by a satellite carrier to the public for private home 
viewing, and the carrier makes a direct charge for such re­
transmission service to each subscriber receiving the second­
ary transmission. 

(B) SECONDARY TRANSMISSIONS TO UNSERVED HOUSE­
HOLDS —The statutory license provided for in subparagraph 
(A) shall be limited to secondary transmission to persons 
who reside m unserved households 

(C) NOTIFICATION TO NETWORKS—A satellite carrier that 
makes secondary transmissions of a primary transmission 
by a network station pursuant to subparagraph (A) shall, 
90 days after the effective date of the Satellite Home 
Viewer Copyright Act of 1988, or 90 days after commencing 
such secondary transmissions, wherever is later, submit to 
the network that owns or is affiliated with the network sta­
tion a list identifying (by street address, including county 
and zip code) all subscribers to which the satellite carrier 
curently makes secondary transmissions of that primary 
transmission Thereafter, on the 15th of each month, the 
satellite carrier shall submit to the network a list identify­
ing (by street address, including county and zip code) any 
persons who have been added or dropped as such subscrib­
ers since the last submission under this subparagraph 
Such subscriber information submitted by a satellite carrier 
may only be used for purposes of monitoring compliance by 
the satellite carrier with this subsection The submission re­
quirements of this subparagraph shall apply to a satellite 
carrier only if the net work to whom the submissions are to 
be made places on file with the Register of Copyrights, on 
or after the effectiver date of the Satellite Home Viewer 
Copyright Act of 1988, a document identifying the name 
and address of the person to whom such submissions are to 
be made The Register shall maintain for public inspection 
a file of all such documents 

(3) NONCOMPLIANCE WITH REPORTING AND PAYMENT REQUIRE­
MENTS —Notwithstanding the provisions of paragraphs (1) and 
(2), the willfull or repeated secondary transmission to the public 
by a satellite carrier of a primary transmission made by a su-
perstation or a network station and embodying a performance 
or display of a work is actionable as an act of infringement 
under section 501, and is fully subject to the remedies provided 
by sections 502 through 506 and 509, where the satellite carrier 
has not deposited the statement of account and royalty fee re­
quired by subsection (b), or has failed to make the submissions 
to networks required by paragraph (2XQ 

(4) WILLFUL ALTERATIONS—Notwithstanding the provisions 
of paragraphs (1) and (2), the secondary transmission to the 
public by a satellite carrier of a primary transmission made by 
a superstatwn or a network station and embodying a perform­
ance or display of a work is actionable as an act of infringe­
ment under section 501, and is fully subject to the remedies pro­
vided by sections 502 through 506 and sections 509 and 510, if 
the content of the particular program in which the performance 
or display is embodied, or any commercial advertising or sta-
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tion announcement transmitted by the primary transmitter 
during, or immediately before or after, the transmission of such 
program, is m any way willfully altered by the satellite carrier 
through changes, deletions, or additions, or is combined with 
programming from any other broadcast signal 

(5) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY 
LICENSE FOR NETWORK STATIONS — 

(A) INDIVIDUAL VIOLATIONS —The willful or repeated sec­
ondary transmission by a satellite carrier of a primary 
transmission made by a network station and embodying a 
performance or display of a work to a subscriber who does 
not reside in an unserved household is actionable as an act 
of infringement under section 501 and is fully subject to the 
remedies provided by sections 502 through 506 and 509, 
except that— 

(i) no damages shall be awarded for such act of in­
fringement if the satellite carrier took corrective action 
by promptly withdrawing service from the ineligible 
subscriber, and 

(u) any statutory damages shall not exceed $5 for 
such subscriber for each month during which the viola­
tion occurred 

(B) PATTERN OF VIOLATIONS —If a satellite carrier en­
gages in a willful or repeated pattern or practice of deliver­
ing a primary transmission made by a network station and 
embodying a performance or display of a work to subscrib­
ers who do not reside m unserved households, then in addi­
tion to the remedies set forth in subparagraph (A)— 

(i) if the pattern or practice has been carried out on a 
substantially nationwide basis, the court shall order a 
permanent injunction barring the secondary transmis­
sion by the satellite carrier, for private home viewing, 
of the primary transmissions of any primary network 
station affiliated with the same network, and the court 
may order statutory damages of not to exceed $250,000 
for each 6-month period during which the pattern or 
practice was carried out, and 

(u) if the pattern or practice has been carried out on 
a local or regional basis, the court shall order a perma­
nent injunction barring the secondary transmission, for 
private home viewing in that locality or region, by the 
satellite carrier of the primary transmissions of any 
primary network station affiliated with the same net­
work, and the court may order statutory damages of 
not to exceed $250,000 for each 6-month period during 
which the pattern or practice was carried out 

(C) PREVIOUS SUBSCRIBERS EXCLUDED —Subparagraphs 
(A) and (B) do not apply to secondary transmissions by a 
satellite carrier to persons who subscribed to receive such 
secondary transmissions from the satellite carrier or a dis­
tributor before July 4, 1988 

(6) DISCRIMINATION BY A SATELLITE CARRIER —Notwithstand­
ing the provisions of paragraph (1), the willful or repeated sec­
ondary transmission to the public by a satellite carrier of a pri-
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mary transmission made by a superstation or a network station 
and embodying a performance or display of a work is actionable 
as an act of infringement under section 501, and is fully subject 
to the remedies provided by sections 502 through 506 and 509, if 
the satellite carrier discriminates against a distributor in a 
manner which violates the Communications Act of 1934 or 
rules issued by the Federal Communications Commission with 
respect to discrimination 

(7) GEOGRAPHIC LIMITATION ON SECONDARY TRANSMISSIONS — 
The statutory license created by this section shall apply only to 
secondary transmissions to households located in the United 
States, or any of its territories, trust territories, or possessions 

(b) STATUTORY LICENSE FOR SECONDARY TRANSMISSIONS FOR PRI­
VATE HOME VIEWING — 

(1) DEPOSITS WITH THE REGISTER OF COPYRIGHTS —A satellite 
carrier whose secondary transmissions are subject to statutory 
licensing under subsection (a) shall, on a semiannual basis, de­
posit with the Register of Copyrights, in accordance with re­
quirements that the Register shall, after consultation with the 
Copyright Royalty Tribunal, prescribed by regulation— 

(A) a statement of account, covering the preceding 6-
month period, specifying the names and locations of au su-
perstations and network stations whose signals were trans­
mitted, at any time during that period, to subscribers for 
private home viewing as described in subsections (aXD and 
(aX2), the total number of subscribers that received such 
transmissions, and such other data as the Register of Copy­
rights may, after consultation with the Copyright Royalty 
Tribunal, from time to time prescribe by regulation, and 

(B) a royalty fee for that 6-month period, computed by— 
(i) multiplying the total number of subscribers receiv­

ing each secondary transmission of a superstation 
during each calendar month by 12 cents, 

(n) multiplying the number of subscribers receiving 
each secondary transmission of a network station 
during each calendar month by 3 cents, and 

(in) adding together the totals from clauses (i) and 
(u) 

(2) INVESTMENT OF FEES —The Register of Copyrights shall 
receive all fees deposited under this section and, after deducting 
the reasonable costs incurred by the Copyright Office under this 
section (other than the costs deducted under paragraph (4)), 
shall deposit the balance in the Treasury of the United States, 
in such manner as the Secretary of the Treasury directs All 
funds held by the Secretary of the Treasury shall be invested in 
interest-bearing United States securities for later distribution 
with interest by the Copyright Royalty Tribunal as provided by 
this title 

(3) PERSONS TO WHOM FEES ARE DISTRIBUTED—The royalty 
fees deposited under paragraph (2) shall, in accordance with the 
procedures provided by paragraph (4), be distributed to those 
copyright owners whose works were included in a secondary 
transmission for private home viewing made by a satellite carri­
er during the applicable 6-month accounting period and who 
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file a claim with the Copyright Royalty Tribunal under para­
graph (4) 

(4) PROCEDURES FOR DISTRIBUTION —The royalty fees deposit­
ed under paragraph (2) shall be distributed m accordance with 
the following procedures 

(A) FILING OF CLAIMS FOR FEES —During the month of 
July m each year, each person claiming to be entitled to 
statutory license fees for secondary transmissions for pri­
vate home viewing shall file a claim with the Copyright 
Royalty Tribunal, in accordance with requirements that the 
Tribunal shall prescribe by regulation For purposes of this 
paragraph, any claimants may agree among themselves as 
to the proportionate division of statutory license fees among 
them, may lump their claims together and file them jointly 
or as a single claim, or may designate a common agent to 
receive payment on their behalf 

(B) DETERMINATION OF CONTROVERSY, DISTRIBUTIONS — 
After the first day of August of each year, the Copyright 
Royalty Tribunal shall determine whether there exists a 
controversy concerning the distribution of royalty fees If 
the Tribunal determines that no such controversy exists, the 
Tribunal shall, after deducting reasonable administrative 
costs under this paragraph, distribute such fees to the copy­
right owners entitled to receive them, or to their designated 
agents If the Tribunal finds the existence of a controversy, 
the Tribunal shall, pursuant to chapter 8 of this title, con­
duct a proceeding to determine the distribution of royalty 
fees 

(C) WITHHOLDING OF FEES DURING CONTROVERSY — 
During the pendency of any proceeding under this subsec­
tion, the Copyright Royalty Tribunal shall withhold from 
distribution an amount sufficient to satisfy all claims with 
respect to which a controversy exists, but shall have discre­
tion to proceed to distribute any amounts that are not in 
controversy 

(c) DETERMINATION OF ROYALTY FEES — 
(1) APPLICABILITY AND DETERMINATION OF ROYALTY FEES — 

The rate of the royalty fee payable under subsection (bXIXB) 
shall be effective until December SI, 1992, unless a royalty fee is 
established under paragraph (2), (3), or (4) of this subsection. 
After that date, the fee shall be determined either m accordance 
with the voluntary negotiation procedure specified m paragraph 
(2) or in accordance with the compulsory arbitration procedure 
specified m paragraphs (3) and (4) 

(2) FEE SET BY VOLUNTARY NEGOTIATION — 
(A) NOTICE OF INITIATION OF PROCEEDINGS —On or before 

July 1, 1991, the Copyright Royalty Tribunal shall cause 
notice to be published m the Federal Register of the initi­
ation of voluntary negotiation proceedings for the purpose 
of determining the royalty fee to be paid by satellite carri­
ers under subsection (bXIXB) 

(B) NEGOTIATIONS—Satellite carriers, distributors, and 
copyright owners entitled to royalty fees under this section 
shall negotiate m good faith m an effort to reach a volun-
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tary agreement or voluntary agreesttfii^ for the payments of, 
royalty fees Any such- Satellite comers, distributors, and 
copyright owners may at any time negotiate and agree to 
the royalty fee, and may designate common agents to nego­
tiate, agree to, or pay such fees It the parties fad to identi­
fy common agents, the Copyright Royalty Tribunal shall do 
so, after requesting recommendations from the parties to 
the negotiation proceeding The parties to each negotiation 
proceeding shall bear the entire cost thereof 

(C) AGREEMENTS BINDING ON PARTIES, FILING OF AGREE­
MENTS —Voluntary agreements negotiated at any time m 
accordance with this paragraph shall be binding upon all 
satellite carriers, distributors, and copyright owners that 
are parties thereto Copies of such agreements shall be filed 
with the Copyright Office within thirty days after execution 
in accordance with regulations that the Register of Copy­
rights shall prescribe 

(D) PERIOD AGREEMENT IS IN EFFECT —The obligation to 
pay the royalty fees established under a voluntary agree­
ment which has been filed with the Copyright Office in ac­
cordance with this paragraph shall become effective on the 
date specified in the agreement, and shall remain in effect 
until December SI, 1994 

(3) FEE SET BY COMPULSORY ARBITRATION — 
(A) NOTICE OF INITIATION OF PROCEEDINGS —On or before 

December 31, 1991, the Copyright Royalty Tribunal shall 
cause notice to be published in the Federal Register of the 
initiation of arbitration proceedings for the purpose of de­
termining a reasonable royalty fee to be paid under subsec­
tion (bXlXB) by satellite carriers who are not parties to-a 
voluntary agreement filed with the Copyright Office in ac­
cordance with paragraph (2) Such notice shall include the 
names and qualifications of potential arbitrators chosen by 
the Tribunal from a list of available arbitrators obtained 
from the American Arbitration Association or such similar 
organization as the Tribunal shall select 

(B) SELECTION OF ARBITRATION PANEL —Not later than 
10 days after publication of the notice initiating an arbitra­
tion proceeding, and m accordance with procedures to be 
specified by the Copyright Royalty Tribunal, one arbitrator 
shall be selected from the published list by copyright 
owners who claim to be entitled to royalty fees under sub­
section (bXh) and who are not party to a voluntary agree­
ment filed with the Copyright Office in accordance with 
paragraph (2), and one arbitrator shall be selected from the 
published list by satellite carriers and distributors who are 
not parties to such a voluntary agreement The two arbitra­
tors so selected shall, within ten days after their selection, 
choose a third arbitrator from the same list, who shall 
serve as chairperson of the arbitrators If either group fails 
to agree upon the selection of an arbitrator, or if the arbi­
trators selected by such groups fails to agree upon the selec­
tion of a chairperson, the Copyright Royalty Tribunal shall 
promptly select the arbitrator or chairperson, respectively 

8 9 - 4 9 1 0 - 8 9 - 1 6 
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The arbitrators selected under this paragraph shall consti­
tute an Arbitrator Panel 

(C) ARBITRATION PROCEEDING —The Arbitration Panel 
shall conduct an arbitration proceeding in accordance with 
such procedures as it may adopt The Panel shall act on 
the basis of a fully documented written record Any copy­
right owner who claims to be entitled to royalty fees under 
subsection (bX4), any satellite carrier, and any distributor, 
who is not party to a voluntary agreement filed with the 
Copyright Office in accordance with paragraph (2), may 
submit relevant information and proposals to the Panel 
The parties to the proceeding shall bear the entire cost 
thereof in such manner and proportion as the Panel shall 
direct 

(D) FACTORS FOR DETERMINING ROYALTY FEES —In deter­
mining royalty fees under this paragraph, the Arbitration 
Panel shall consider the approximate average cost to a 
cable system for the right to secondarily transmit to the 
public a primary transmission made by a broadcast station, 
the fee established under any voluntary agreement filed 
with the Copright Office in accordance with paragraph (2), 
and the last fee proposed by the parties, before proceedings 
under this paragraph, for the secondary transmission ofsu-
perstatwns, or network stations for private home viewing 
The fee shall also be caculated to achieve the following 
objectives 

(i) To maximize the availability of creative works to 
the public 

(u) To afford the copyright owner a fair return for 
his or her creative work and the copyright user a fair 
income under existing economic conditions 

(in) To reflect the relative roles of the copyright 
owner and the copyright user in the product made 
available to the public with respect to relative creative 
contribution, technological contribution, capital invest­
ment, cost, risk, and contribution to the opening of new 
markets for creative expression and media for their 
communication 

(w) To minimize any disruptive impact on the struc­
ture of the industries involved and on generally pre­
vailing industry practices 

(E) REPORT TO COPYRIGHT ROYALTY TRIBUNAL —Not later 
than 60 days after publication of the notice initiating an 
arbitration proceeding, the Arbitration Panel shall report 
to the Copyright Royalty Tribunal its determination con­
cerning the royalty fee Such report shall be accompanied 
by the written record, and shall set forth the facts that the 
Panel found relevant to its determination and the reasons 
why its determination is consistent with the criteria set 
forth in subparagraph (D) 

(F) ACTION BY COPYRIGHT ROYALTY TRIBUNAL —Within 60 
days after receiving the report of the Arbitration Panel 
under subparagraph (E), the Copyright Royalty Tribunal 
shall adopt or reject the determination of the Panel The 



475 

43 

Tribunal shall adopt the determination of the Panel unless 
the Tribunal finds that the determination is clearly incon­
sistent with the criteria set forth in subparagraph (D) If 
the Tribunal rejects the determination of the Panel, the 
Tribunal shall, before the end of that 60-day period, and 
after full examination of the record created in the arbitra­
tion proceeding, issue an order, consistent with the criteria 
set forth in subparagraph (D), setting the royalty fee under 
this paragraph The Tribunal shall cause to be published 
in the Federal Register the determination of the Panel, and 
the decision of the Tribunal with respect to the determina­
tion (including any order issued under the preceding sen­
tence) The Tribunal shall also publicize such determina­
tion and decision in such other manner as the Tribunal 
considers appropriate The Tribunal shall also make the 
report of the Arbitration Panel and the accompanying 
record available for public inspection and copying 

(G) PERIOD DURING WHICH DECISION OF PANEL OR ORDER 
OF TRIBUNAL EFFECTIVE —The obligation to pay the royalty 
fee established under a determination of the Arbitration 
Panel which is confirmed by the Copyright Royalty Tribu­
nal in accordance with this paragraph, or established by 
any order issued under subparagraph (F), shall become efec-
twe on the date when the decision of the Tribunal is pub­
lished in the Federal Register under subparagraph (F), and 
shall remain in effect until modified in accordance with 
paragraph (4), or until December 31, 1994 

(H) PERSONS SUBJECT TO ROYALTY FEE —The royalty fee 
adopted or ordered under subparagraph (F) shall be bind­
ing on all satellite earners, distnbutors, and copynght 
owners, who are not party to a voluntary agreement filed 
with the Copynght Office under paragraph (2) 

(4) JUDICIAL REVIEW—Any decision of the Copyright Royalty 
Tribunal under paragraph (3) with respect to a determination 
of the Arbitration Panel may be appealed, by any aggrieved 
party who would be bound by the determination, to the United 
States Court of Appeals for the District of Columbia Circuit, 
within thirty days after the publication of the decision in the 
Federal Register The pendency of an appeal under this para-
gaph shall not relieve satellite carriers of the obligation under 
subsection (bXD to deposit the statement of account and royalty 
fees specified in that subsection The court shall have jurisdic­
tion to modify or vacate a decision of the Tribunal only if it 
finds, on the basis of the record before the Tribunal and the 
statutory cntena set forth in paragaph (3XD), that the Arbitra­
tion Panel or the Tribunal acted in an arbitrary manner If the 
court modifies the decision of the Tribunal, the court shall 
have jurisdiction to enter its own determination with respect to 
royalty fees, to order the repayment of any excess fees deposited 
under subsection (bXIXB), and to order the payment of any un­
derpaid fees, and the interest pertaining respectively thereto, in 
accordance with its final judgment The court may further 
vacate the decision of the Tribunal and remand the case for ar­
bitration proceedings in accordance with paragraph (3) 
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(d) DEFINITIONS —As used in this section— 
(1) DISTRIBUTOR—The term "distributor" means an entity 

which contracts to distribute secondary transmissions from a 
satellite carrier and, either as a single channel or in a package 
with other programming, provides the secondary transmission 
either directly to individual subscribers for private home view­
ing or indirectly through other program distribution entities 

(2) NETWORK STATION —The term "network station" has the 
meaning given that term in section 111(f) of this title, and in­
cludes any translator station or terrestrial satellite station that 
rebroadcasts all or substantially all of the programming broad­
cast by a network station 

(3) PRIMARY NETWORK STATION —The term "primary network 
station" means a network station that broadcasts or rebroad­
casts the basic programming service of a particular national 
network 

(4) PRIMARY TRANSMISSION—The term "primary transmis­
sion" has the meaning given that term in section 111(f) of this 
title 

(5) PRIVATE HOME VIEWING —The term "private home view­
ing" means the viewing, for private use in a household by 
means of satellite reception equipment which is operated by an 
individual in that household ana which serves only such house­
hold, of a secondary transmission delivered by a satellite carrier 
of a primary transmission of a television station licensed by the 
Federal Communications Commission 

(6) SATELLITE CARRIER —The term "satellite carrier" means 
an entity that uses the facilities of a domestic satellite service 
licensed by the Federal Communications Commission to estab­
lish and operate a channel of communications for pomt-to-mul-
tipomt distribution of television station signals, and that owns 
or leases a capacity or service on a satellite in order to provide 
such point-to-multipomt distribution, except to the extent that 
such entity provides such distribution pursuant to tariff under 
the Communications Act of 1934, other than for private home 
viewing 

(7) SECONDARY TRANSMISSION—The term "secondary trans­
mission" has the meaning given that term in section 111(f) of 
this title 

(8) SUBSCRIBER —The term "subscriber" means an individual 
who receives a secondary transmission service for private home 
viewing by means of a secondary transmission from a satellite 
carrier and pays a fee for the service, directly or indirectly, to 
the satellite carrier or to a distributor 

(9) SUPERSTATION—The term 'superstation" means a televi­
sion broadcast station, other than a network station, licensed by 
the Federal Communications Commission that is secondarily 
transmitted by a satellite carrier 

(10) UNSERVED HOUSEHOLD —The term "unserved household", 
with respect to a particular television network, means a house­
hold that— 

(A) cannot receive, through the use of a conventional out­
door rooftop receiving antenna, an over-the-air signal of 
grade B intensity (as defined by the Federal Communica-
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tions Commission) of a primary network station affiliated 
with that network, and 

(B) has not, within 90 days before the date on which that 
household subscribes, either initially or on renewal, to re­
ceive secondary transmissions by a satellite carrier of a net­
work station affiliated with that network, subscribed to a 
cable system that provides the signal of a primary network 
station affiliated with that network 

(e) EXCLUSIVITY OF THIS SECTION WITH RESPECT TO SECONDARY 
TRANSMISSIONS OF BROADCAST STATIONS BY SATELLITE TO MEMBERS 
OF THE PUBLIC —No provision of section 111 of this title or any 
other law (other than this section) shall be construed to contain any 
authorization, exemption, or license through which secondary trans­
missions by satellite carrier for private home viewing of program­
ming contained in a primary transmission made by a superstation 
or a network station may be made without obtaining the consent of 
the copyright owner 

* * * * * * * 

CHAPTER 5—COPYRIGHT INFRINGEMENT AND REMEDIES 
* * * * * * * 

§ 501 Infringement of copyright 
(a) * * * 

* * * * * * * 
(e) With respect to any secondary transmission that is made by a 

satellite carrier of a primary transmission embodying the perform­
ance or display of a work and is actionable as an act of infringe­
ment under section 119(aX5), a network station holding a copyright 
or other license to transmit or perform the same version of that 
work shall, for purposes of subsection (b) of this section, be treated 
as a legal or benficial owner if such secondary transmission occurs 
within the local service area of that station 

* * * * * * * 

CHAPTER 8—COPYRIGHT ROYALTY TRIBUNAL 

§ 801 Copyright Royalty Tribunal Establishment and purpose 
(a) There is hereby created an independent Copyright Royalty 

Tribunal in the legislative branch 
(b) Subject to the provisions of this chapter, the purposes of the 

Tribunal shall be— 
(1) • • • 

* * • • • * * 
(3) to distribute royalty fees deposited with the Register of 

Copyrights under sections 111 [and 116], 116, and 119(b), and 
to determine, in cases where controversy exists, the distribu­
tion of such fees 

* * * * * * * 
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§ 804 Institution and conclusion of proceedings 
(a) • • • 

(d) With respect to proceedings under section 801(bX3), concern­
ing the distribution of royalty fees in certain circumstances under 
[sections 111 or 116J, sections 111, 116, or 119, the Chairman of 
the Tribunal shall, upon determination by the Tribunal that a con­
troversy exists concerning such distribution, cause to be published 
in the Federal Register notice of commencement of proceedings 
under this chapter 
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The amendments are as follows 
Strike out all after the enacting clause and insert in lieu thereof 

the following 
SECTION 1 SHORT TITLE 

This Act may be cited as the "Satellite Home Viewer Act of 1988" 
SEC 2 AMENDMENTS TO TITLE 17 UNITED STATES CODE 

Title 17, United States Code, is amended as follows 
(1) Section 111 is amended— 

(A) in subsection (a)— 
(l) in paragraph (3) by striking "or" at the end, 
(u) by redesignating paragraph (4) as paragraph (5), and 
(m) by inserting the following after paragraph (3) 

"(4) the secondary transmission is made by a satellite carrier for private 
home viewing pursuant to a statutory license under section 119, or", and 

(B) in subsection (dXIXA) by inserting before "Such statement" the follow­
ing 
"In determining the total number of subscribers and the gross amounts 
paid to the cable system for the basic service of providing secondary trans­
missions of primary broadcast transmitters, the system shall not include 
subscribers and amounts collected from subscribers receiving secondary 
transmissions for private home viewing pursuant to section 119 

(2) Chapter 1 of title 17, United States Code, is amended by addmg at the end 
the following new section 

"S 119 Limitations on exclusive rights Secondary transmissions of superstations 
and network stations for private home viewing 

"(a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS — 
"(1) SUPERSTATIONS —Subject to the provisions of paragraphs (3), (4), and (6) of 

this subsection, secondary transmissions of a primary transmission made by a 
superstation and embodying a performance or display of a work shall be subject 
to statutory licensing under this section if the secondary transmission is made 
by a satellite carrier to the public for private home viewing, and the earner 
makes a direct or indirect charge for each retransmission service to each house­
hold receiving the secondary transmission or to a distributor that has contract­
ed with the earner for direct or indirect delivery of the secondary transmission 
to the public for pnvate home viewing 

"(2) NETWORK STATIONS — 
"(A) IN GENERAL—Subject to the provisions of subparagraphs (B) and (C) 

of this paragraph and paragraphs (3), (4), (5), and (6) of this subsection, sec­
ondary transmissions of programming contained in a primary transmission 
made by a network station and embodying a performance or display of a 
work shall be subject to statutory licensing under this section if the second­
ary transmission is made by a satellite earner to the public for pnvate 
home viewing, and the earner makes a direct charge for such retransmis­
sion service to each subscriber receiving the secondary transmission 

"(B) SECONDARY TRANSMISSIONS TO UNSERVED HOUSEHOLDS —The statutory 
license provided for in subparagraph (A) shall be limited to secondary 
transmissions to persons who reside in unserved households 

"(C) NOTIFICATION TO NETWORKS —A satellite carrier that makes second­
ary transmissions of a primary transmission by a network station pursuant 
to subparagraph (A) shall, 90 days after the effective date of the Satellite 
Home Viewer Act of 1988, or 90 days after commencing such secondary 
transmissions, whichever is later, submit to the network that owns or is af­
filiated with the network station a list identifying (by street address, mclud-
mg county and zip code) all subsenbers to which the satellite earner cur­
rently makes secondary transmissions of that primary transmission There­
after, on the 15th of each month, the satellite earner shall submit to the 
network a list identifying (by street address, including county and zip code) 
any persons who have been added or dropped as such subsenbers since the 
last submission under this subparagraph Such subscriber information sub­
mitted by a satellite carrier may be used only for purposes of monitonng 
compliance by the satellite earner with this subsection The submission re-
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quirements of this subparagraph shall- apply to a satellite earner only if the 
network to whom the submissions are to be made places on file with tha 
Register of Copynghta, on or after the effective date of the Setettite-Hoas 
Viewer Act of 198$ a document identifying the name and address of the* 
person to whom such submissions are to-be made. The Register shaft maw-
tain for public inspection a file of ail such documents. 

"(3) NONCOMPLIANCE WITH BEPOBTIMG AND PAYMENT REQUIREMENTS —Notwith­
standing the provisions of paragraphs (1) and (2), die willful or repeated second1 

ary transmission to the public by a satellite carrier of a primary transmission 
made by a superstation or a network station and embodying a performance or 
display of a work is actionable as an act of infringement under section 501, and 
is fully subject to the remedies provided by sections 502 through 506 and 509, 
where the satellite earner has not deposited the statement of account and roy­
alty fee required by subsection (b), or has failed to make the submissions to net­
works required by paragraph (2XC) 

"(4) WILLFUL ALTERATIONS —Notwithstanding the provisions of paragraphs (1) 
and (2), the secondary transmission to the public by a satellite earner of a pri­
mary transmission made by a superstation or a network station and embodying 
a performance or display of a work is actionable as an act of infringement 
under section 501, and is fully subject to the remedies provided by sections 502 
through 506 and sections 509 and 510, if the content of the particular program 
in which the performance or display is embodied, or any commercial advertising 
or station announcement transmitted by the primary transmitter during, or im­
mediately before or after, the transmission of such program, is in any way will­
fully altered by the satellite earner through changes, deletions, or additions, or 
is combined with programming from any other broadcast signal 

"(5) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY LICENSE FOR NET­
WORK STATIONS — 

"(A) INDIVIDUAL VIOLATIONS —The willful or repeated secondary transmis­
sion by a satellite earner of a primary transmission made by a network sta­
tion and embodying a performance or display of a work to a subsenber who 
does not reside m an unserved household is actionable as an act of infringe­
ment under section 501 and is fully subject to the remedies provided by sec­
tions 502 through 506 and 509, except that— 

"(1) no damages shall be awarded for such act of infringement if the 
satellite earner took corrective action by promptly withdrawing service 
from the ineligible subsenber, and 

"(u) any statutory damages shall not exceed $5 for such subscriber 
for each month during which the violation occurred 

"(B) PATTERN OF VIOLATIONS —If a satellite earner engages in a willful or 
repeated pattern or practice of delivering a primary transmission made by 
a network station and embodying a performance or display of a work to 
subscribers who do not reside in unserved households, then in addition to 
the remedies set forth in subparagraph (A)— 

"(I) if the pattern or practice has been earned out on a substantially 
nationwide basis, the court shall order a permanent injunction barring 
the secondary transmission by the satellite earner, for pnvate home 
viewing, of the primary transmissions of any primary network station 
affiliated with the same network, and the court may order statutory 
damages of not to exceed $250,000 for each 6-month period during 
which the pattern or practice was earned out, and 

"(u) if the pattern or practice has been earned out on a local or re­
gional basis, the court shall order a permanent injunction barnng the 
secondary transmission, for pnvate home viewing in that locality or 
region, by the satellite earner of the primary transmissions of any pn-
mary network station affiliated with the same network, and the court 
may order statutory damages of not to exceed $250,000 for each 6-
month period during which the pattern or practice was earned out 

"(C) PREVIOUS SUBSCRIBERS EXCLUDED —Subparagraphs (A) and (B) do not 
apply to secondary transmissions by a satellite earner to persons who sub­
scribed to receive such secondary transmissions from the satellite earner or 
a distnbutor before July 7, 1988 

"(6) DISCRIMINATION BY A SATELLITE CARRIER —Notwithstanding the provisions 
of paragraph (1), the willful or repeated secondary transmission to the public by 
a satellite earner of a primary transmission made by a superstation or a net­
work station and embodying a performance or display of a work is actionable as 
an act of infringement under section 501, and is fully subject to the remedies 
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provided by sections 502 through 506 and 509, if the satellite carrier unlawfully 
discriminates against a distributor 

"(7) GEOGRAPHIC LIMITATION ON SECONDARY TRANSMISSIONS —The statutory li­
cense created by this section shall apply only to secondary transmissions to 
households located in the United States, or any of its territories, trust territo­
ries, or possessions 

"(b) STATUTORY LICENSE FOR SECONDARY TRANSMISSIONS FOR PRIVATE HOME VIEW­
ING— 

"(1) DEPOSITS WITH THE REGISTER OF COPYRIGHTS—A satellite earner whose 
secondary transmissions are subject to statutory licensing under subsection (a) 
shall, on a semiannual basis, deposit with the Register of Copyrights, in accord­
ance with requirements that the Register shall, after consultation with the 
Copyright Royalty Tribunal, prescribe by regulation— 

'(A) a statement of account, covering the preceding 6-month period, speci­
fying the names and locations of all superstations and network stations 
whose signals were transmitted, at any tune during that period, to subscrib­
ers for private home viewing as described in subsections (aXD and (aX2), the 
total number of subscribers that received such transmissions, and such 
other data as the Register of Copyrights may, after consultation with the 
Copyright Royalty Tribunal, from time to time prescribe by regulation, and 

(B) a royalty fee for that 6-month period, computed by— 
"(l) multiplying the total number of subscribers receiving each sec­

ondary transmission of a superstation during each calendar month by 
12 cents, 

"(u) multiplying the number of subscribers receiving each secondary 
transmission of a network station during each calendar month by 3 
cents, and 

"(in) adding together the totals from clauses d) and (u) 
"(2) INVESTMENT OF FEES —The Register of Copyrights shall receive all fees de­

posited under this section and, after deducting the reasonable costs incurred by 
the Copyright Office under this section (other than the costs deducted under 
paragraph (4)), shall deposit the balance in the Treasury of the United States, m 
such manner as the Secretary of the Treasury directs All funds held by the 
Secretary of the Treasury shall be invested m interest-bearing United States se­
curities for later distribution with interest by the Copyright Royalty Tribunal 
as provided by this title 

'(3) PERSONS TO WHOM FEES ARE DISTRIBUTED—The royalty fees deposited 
under paragraph (2) shall, m accordance with the procedures provided by para­
graph (4), be distributed to those copyright owners whose works were included 
in a secondary transmission for private home viewing made by a satellite carri­
er during the applicable 6-month accounting period and who file a claim with 
the Copyright Royalty Tribunal under paragraph (4) 

"(4) PROCEDURES FOR DISTRIBUTION —The royalty fees deposited under para­
graph (2) shall be distributed m accordance with the following procedures 

"(A) FILING OF CLAIMS FOR FEES —During the month of July in each year, 
each person claiming to be entitled to statutory license fees for secondary 
transmissions for private home viewing shall file a claim with the Copy­
right Royalty Tribunal, in accordance with requirements that the Tribunal 
shall prescribe by regulation For purposes of this paragraph, any claimants 
may agree among themselves as to the proportionate division of statutory 
license fees among them, may lump their claims together and file them 
jointly or as a single claim, or may designate a common agent to receive 
payment on their behalf 

(B) DETERMINATION OF CONTROVERSY, DISTRIBUTIONS —After the first day 
of August of each year, the Copyright Royalty Tribunal shall determine 
whether there exists a controversy concerning the distribution of royalty 
fees If the Tribunal determines that no such controversy exists, the Tribu­
nal shall, after deducting reasonable administrative costs under this para­
graph, distribute such fees to the copyright owners entitled to receive them, 
or to their designated agents If the Tribunal finds the existence of a con­
troversy, the Tribunal snail, pursuant to chapter 8 of this title, conduct a 
proceeding to determine the distribution of royalty fees 

"(O WrrHHomnjG OF FEES DURING CONTROVERSY—During the pendency 
of any proceeding under this subsection, the Copyright Royalty Tribunal 
shall withhold from distribution an amount sufficient to satisfy all claims 
with respect to which a controversy exists, but shall have discretion to pro­
ceed to distribute any amounts that are not in controversy 
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"(c) DETERMINATION OP ROYALTY FEES — 
"(1) APPLICABILITY AND DETERMINATION OF ROYALTY FEES —The rate of the roy­

alty fee payable under subsection (bXIXB) shall be effective until December 31, 
1992, unless a royalty fee is established under paragraph (2), (3), or (4) of this 
subsection After that date, the fee shall be determined either m accordance 
with the voluntary negotiation procedure specified in paragraph (2) or in ac­
cordance with the compulsory arbitration procedure specified in paragraphs (3) 
and (4) 

"(2) FEE SET BY VOLUNTARY NEGOTIATION — 
"(A) NOTICE OP INITIATION OF PROCEEDINGS—On or before July 1, 1991, 

the Copyright Royalty Tribunal shall cause notice to be published in the 
Federal Register of the initiation of voluntary negotiation proceedings for 
the purpose of determining the royalty fee to be paid by satellite carriers 
under subsection (bXIXB) 

"(B) NEGOTIATIONS —Satellite earners, distributors, and copyright owners 
entitled to royalty fees under this section shall negotiate in good faith in an 
effort to reach a voluntary agreement or voluntary agreements for the pay­
ment of royalty fees Any such satellite earners, distnbutors, and copyright 
owners may at any time negotiate and agree to the royalty fee, and may 
designate common agents to negotiate, agree to, or pay such fees If the par­
ties fail to identify common agents, the Copyright Royalty Tribunal shall do 
so, after requesting recommendations from the parties to the negotiation 
proceeding The parties to each negotiation proceeding shall bear the entire 
cost thereof 

"(C) AGREEMENTS BINDING ON PARTIES, PILING OP AGREEMENTS —Voluntary 
agreements negotiated at any tune m accordance with this paragraph shall 
be binding upon all satellite earners, distnbutors, and copyright owners 
that are parties thereto Copies of such agreements shall be filed with the 
Copyright Office within 30 days after execution in accordance with regula­
tions that the Register of Copyrights shall prescribe 

"(D) PERIOD AGREEMENT IS IN EFFECT —The obligation to pay the royalty 
fees established under a voluntary agreement which has been filed with the 
Copyright Office m accordance with this paragraph shall become effective 
on the date specified in the agreement, and shall remain m effect until De­
cember 31, 1994 

"(3) FEE SET BY COMPULSORY ARBITRATION — 
"(A) NOTICE OP iNrriATiON OF PROCEEDINGS—On or before December 31, 

1991, the Copyright Royalty Tnbunal shall cause notice to be published in 
the Federal Register of the initiation of arbitration proceedings for the pur­
pose of determining a reasonable royalty fee to be paid under subsection 
(bXIXB) by satellite earners who are not parties to a voluntary agreement 
filed with the Copyright Office in accordance with paragraph (2) Such 
notice shall include the names and qualifications of potential arbitrators 
chosen by the Tnbunal from a list of available arbitrators obtained from 
the American Arbitration Association or such similar organization as the 
Tnbunal shall select 

"(B) SELECTION OP ARBITRATION PANEL.—Not later than 10 days after pub­
lication of the notice initiating an arbitration proceeding, and m accordance 
with procedures to be specified by the Copyright Royalty Tnbunal, one arbi­
trator shall be selected from the published list by copyright owners who 
claim to be entitled to royalty fees under subsection (bX4) and who are not 
party to a voluntary agreement filed with the Copyright Office m accord­
ance with paragraph (2), and one arbitrator shall be selected from the pub­
lished list by satellite earners and distnbutors who are not parties to such 
a voluntary agreement The two arbitrators so selected shall, within 10 
days after their selection, choose a third arbitrator from the same list, who 
shall serve as chairperson of the arbitrators If either group fail to agree 
upon the selection of an arbitrator, or if the arbitrators selected by such 
groups fails to agree upon the selection of a chairperson, the Copyright Roy­
alty Tribunal shall promptly select the arbitrator or chairperson, respec­
tively The arbitrators selected under this paragraph shall constitute an Ar­
bitration Panel 

"(O ARBITRATION PROCEEDING—The Arbitration Panel shall conduct an 
arbitration proceeding in accordance with such procedures as it may adopt 
The Panel shall act on the basis of a fully documented wntten record Any 
copyright owner who claims to be entitled to royalty fees under subsection 
(bX4), any satellite earner, and any distnbutor, who is not party to a \olun-
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tary agreement filed with the Copyright Office m accordance with para­
graph (2), may submit relevant information and proposals to the Panel The 
parties to the proceeding shall bear the entire cost thereof in such manner 
and proportion as the Panel shall direct 

"(D) FACTORS FOR DETERMINING ROYALTY PEES—In determining royalty 
fees under this paragraph, the Arbitration Panel shall consider the approxi­
mate average cost to a cable system for the right to secondarily transmit to 
the public a primary transmission made by a broadcast station, the fee es­
tablished under any voluntary agreement filed with the Copyright Office in 
accordance with paragraph (2), and the last fee proposed by the parties, 
before proceedings under this paragraph, for the secondary transmission of 
super-stations or network stations for private home viewing The fee shall 
also be calculated to achieve the following objectives 

"(l) To maximize the availability of creative works to the public 
"(u) To afford the copyright owner a fair return for his or her cre­

ative work and the copyright user a fair income under existing econom­
ic conditions 

"(ui) To reflect the relative roles of the copyright owner and the 
copyright user in the product made available to the public with respect 
to relative creative contribution, technological contribution, capital in­
vestment, cost, risk, and contribution to the opening of new markets for 
creative expression and media for their communication 

"(IV) To minimize any disruptive impact on the structure of the in­
dustries involved and on generally prevailing industry practices 

"(E) REPORT TO COPYRIGHT ROYALTY TRIBUNAL.—Not later than 60 days 
after publication of the notice initiating an arbitration proceeding, the Ar­
bitration Panel shall report to the Copyright Royalty Tribunal its determi­
nation concerning the royalty fee Such report shall be accompanied by the 
written record, and shall set forth the facts that the Panel found relevant 
to its determination and the reasons why its determination is consistent 
with the criteria set forth in subparagraph (D) 

"(F) ACTION BY COPYRIGHT ROYALTY TRIBUNAL.—Within 60 days after re­
ceiving the report of the Arbitration Panel under subparagraph (E), the 
Copyright Royalty Tribunal shall adopt or reject the determination of the 
Panel The Tribunal shall adopt the determination of the Panel unless the 
Tribunal finds that the determination is clearly inconsistent with the crite­
ria set forth in subparagraph (D) If the Tribunal rejects the determination 
of the Panel, the Tribunal shall, before the end of that 60-day period, and 
after full examination of the record created in the arbitration proceeding, 
issue an order, consistent with the criteria set forth in subparagraph (D), 
setting the royalty fee under this paragraph The Tribunal shall cause to be 
published in the Federal Register the determination of the Panel, and the 
decision of the Tribunal with respect to the determination (including any 
order issued under the preceding sentence) The Tribunal shall also publi­
cize such determination and decision in such other manner as the Tribunal 
considers appropriate The Tribunal shall also make the report of the Arbi­
tration Panel and the accompanying record available for public inspection 
and copying 

"(G) PERIOD DURING WHICH DECISION OF PANEL OR ORDER OF TRIBUNAL EF­
FECTIVE —The obligation to pay the royalty fee established under a determi­
nation of the Arbitration Panel which is confirmed by the Copyright Royal­
ty Tribunal m accordance with this paragraph, or established by any order 
issued under subparagraph (F), shall become effective on the date when the 
decision of the Tribunal is published m the Federal Register under subpara­
graph (F), and shall remain m effect until modified in accordance with 
paragraph (4), or until December 31, 1994 

"(H) PERSONS SUBJECT TO ROYALTY FEE—The royalty fee adopted or or­
dered under subparagraph (F) shall be binding on all satellite carriers, dis­
tributors, and copyright owners, who are not party to a voluntary agree­
ment filed with the Copyright Office under paragraph (2) 

"(4) JUDICIAL REVIEW —Any decision of the Copyright Royalty Tribunal under 
paragraph (3) with respect to a determination of the Arbitration Panel may be 
appealed, by any aggrieved party who would be bound by the determination, to 
the United States Court of Appeals for the District of Columbia Circuit, within 
30 days after the pubhcation of the decision in the Federal Register The pend­
ency of an appeal under this paragraph shall not relieve satellite earners of the 
obligation under subsection (bXD to deposit the statement of account and royal-
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ty fees specified in that subsection The court shall have jurisdiction to modify 
or vacate a decision of the Tribunal only if it finds, on the basis of the record 
before the Tribunal and the statutory criteria set forth in paragraph (3XD), that 
the Arbitration Panel or the Tribunal acted in an arbitrary manner If the 
court modifies the decision of the Tribunal, the court shall have jurisdiction to 
enter its own determination with respect to royalty fees, to order the repayment 
of any excess fees deposited under subsection (bXlXB), and to order the payment 
of any underpaid fees, and the interest pertaining respectively thereto, in ac­
cordance with its final judgment The court may further vacate the decision of 
the Tribunal and remand the case for arbitration proceedings in accordance 
with paragraph (3) 

"(d) DEFINITIONS —As used in this section— 
"(1) DISTRIBUTOR —The term 'distributor' means an entity which contracts to 

distribute secondary transmissions from a satellite earner and, either as a 
single channel or m a package with other programming, provides the secondary 
transmission either directly to individual subscribers for private home viewing 
or indirectly through other program distribution entities 

"(2) NETWORK STATION—The term 'network station' has the meaning given 
that term in section 111(f) of this title, and includes any translator station or 
terrestrial satellite station that rebroadcasts all or substantially all of the pro­
gramming broadcast by a network station 

"(3) PRIMARY NETWORK STATION —The term 'primary network station' means 
a network station that broadcasts or rebroadcasts the basic programming serv­
ice of a particular national network 

"(4) PRIMARY TRANSMISSION —The term 'primary transmission' has the mean­
ing given that term in section 111(f) of this title 

(5) PRIVATE HOME VIEWING—The term 'private home viewing" means the 
viewing, for private use in a household by means of satellite reception equip­
ment which is operated by an individual in that household and which serves 
only such household, of a secondary transmission delivered by a satellite earner 
of a primary transmission of a television station licensed by the Federal Com­
munications Commission 

"(6) SATELLITE CARRIER—The term 'satellite earner' means an entity that 
uses the facilities of a satellite or satellite service licensed by the Federal Com­
munications Commission, to establish and operate a channel of communications 
for point-to-multipoint distribution of television station signals, and that owns 
or leases a capacity or service on a satellite in order to provide such point-to-
multipoint distnbution, except to the extent that such entity provides such dis­
tribution pursuant to tariff under the Communications Act of 1934, other than 
for pnvate home viewing 

"(7) SECONDARY TRANSMISSION —The term 'secondary transmission' has the 
meaning given that term in section 111(f) of this title 

"(8) i SUBSCRIBER —The term 'subscriber' means an individual who receives a 
secondary transmission service for pnvate home viewing by means of a second­
ary transmission from a satellite earner and pays a fee for the service, directly 
or indirectly, to the satellite earner or to a distributor 

"(9) SUPERSTATION —The term 'superstation' means a television broadcast sta­
tion, other than a network station, licensed by the Federal Communications 
Commission that is secondarily transmitted by a satellite earner 

"(10) UNSERVED HOUSEHOLD —The term 'unserved household', with respect to 
a particular television network, means a household that— 

"(A) cannot receive, through the use of a conventional outdoor rooftop re­
ceiving antenna, an over-the-air signal of grade B intensity (as defined by 
the Federal Communications Commission) of a primary network station af­
filiated with that network, and 

"(B) has not, within 90 days before the date on which that household sub­
scribes, either initially or on renewal, to receive secondary transmissions by 
a satellite earner of a network station affiliated with that network, sub­
scribed to a cable system that provides the signal of a primary network sta­
tion affiliated with that network 

"(e) EXCLUSIVITY OF THIS SECTION WITH RESPECT TO SECONDARY TRANSMISSIONS OF 
BROADCAST STATIONS BY SATELLITE TO MEMBERS OF THE PUBUC —No provision of sec­
tion 111 of this title or any other law (other than, this section) shall be construed to 
contain any authorization, exemption, or license through which secondary transmis­
sions by satellite earner for pnvate home viewing of programming contamed in a 
primary transmission made by a superstation or a network station may be made 
without obtaining the consent of the copyright owner " 
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(3) Section 501 of title 17, United States Code, is amended by adding at the 
end the following-

"(e) With respect to any secondary transmission that is made by a satellite earner 
of a primary transmission embodying the performance or display of a work and is 
actionable as an act of infringement under section 119(a)(5), a network station hold­
ing a copyright or other license to transmit or perform the same version of that 
work shall, for purposes of subsection (b) of this section, be treated as a legal or ben­
eficial owner if such secondary transmission occurs within the local service area of 
that station " 

(4) Section 801(bX3) of title 17, United States Code, is amended by striking 
"and 116" and inserting ", 116, and 119(b)" 

(5) Section 804(d) of title 17, United States Code, is amended by striking "sec­
tions 111 or 116" and inserting "section 111, 116, or 119" 

(6) The table of sections at the beginning of chapter 1 of title 17, United 
States Code, is amended by adding at the end the following new item 

119 Limitations on exclusive rights Secondary transmissions of superstations and network stations for private 
home viewing 

SEC 3 SYNDICATED EXCLUSIVITY, REPORT ON DISCRIMINATION 

Title VII of The Communications Act of 1934 (47 U S C 601 et seq) is amended by 
adding at the end the following 

"SYNDICATED EXCLUSIVITY 

"SEC 712 (a) The Federal Communications Commission shall, within 120 days 
after the effective date of the Satellite Home Viewer Act of 1988, initiate a com­
bined inquiry and rulemaking proceeding for the purpose of— 

"(1) determining the feasibility of imposing syndicated exclusivity rules with 
respect to the delivery of syndicated programming (as defined by the Commis­
sion) for private viewing (as defined m section 705 of this Act) similar to the 
rules issued by the Commission with respect to syndicated exclusivity and cable 
television, and 

"(2) adopting such rules if the Commission considers the imposition of such 
rules to be feasible 

"(b) In the event that the Commission adopts such rules, any willful and repeated 
secondary transmission made by a satellite carrier to the public of a primary trans­
mission embodying the performance or display of a work which violates such Com­
mission rules shall be subject to the remedies, sanctions, and penalties provided by 
title V and section 705 of this Act 

"DISCRIMINATION 

"SEC 713 The Federal Communications Commission shall, within 1 year after the 
effective date of the Satellite Home Viewer Act of 1988, prepare and submit to the 
Committee on Commerce, Science, and Transportation of the Senate and the Com­
mittee on Energy and Commerce of the House of Representatives a report on wheth­
er, and the extent to which, there exists discrimination described in section 119(aX6) 
of title 17, United States Code " 
SEC 4 INQUIRY ON ENCRYPTION STANDARD 

Section 705 of the Communications Act of 1934 (47 U S C 605) is amended by 
adding at the end thereof the following 

"(f) Within 6 months after the date of enactment of the Satellite Home Viewer 
Act of 1988, the Federal Communications Commission shall initiate an inquiry con­
cerning the need for a universal encryption standard that permits decryption of sat­
ellite cable programming intended for private viewing In conducting such inquiry, 
the Commission shall take into account— 

"(1) consumer costs and benefits of any such standard, including consumer in­
vestment in equipment in operation, 

"(2) incorporation of technological enhancements, including advanced televi­
sion formats, 

"(3) whether any such standard would effectively prevent present and future 
unauthorized decryption of satellite cable programming, 

"(4) the costs and benefits of any such standard on other authorized users of 
encrypted satellite cable programming, including cable systems and satellite 
master antenna television systems, 

"(5) the effect of any such standard on competition in the manufacture of de­
cryption equipment, and 
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"(6) the impact of the time delay associated with the Commission procedures 
necessary for establishment of such standards 

"(g) If the Commission finds, based on the information gathered from the inquiry 
required by subsection (f), that a universal encryption standard is necessary and in 
the public interest, the Commission shall initiate a rulemaking to establish such a 
standard" 
SEC 5. PIRACY OF SATELLITE CABLE PROGRAMMING 

Section 705 of the Communications Act of 1934 (47 U S C 605) is amended— 
(1) in subsection (c)— 

(A) by striking "and" at the end of paragraph (4); 
(B) by striking the period at the end of paragraph (5) and inserting ", 

and", and 
(O by adding at the end the following-

"(6) the term 'any person aggrieved' shall include any person with proprie­
tary rights in the intercepted communication by wire or radio including whole­
sale or retail distributors of satellite cable programming, and, in the case of a 
violation of paragraph (4) of subsection (d), shall also include any person en­
gaged in the lawful manufacture, distribution, or sale of equipment necessary to 
authorize or receive satellite cable programming ", 

(2) in subsection (dXD, by striking "$1,000" and inserting "$2,000", 
(3) in paragraph (2) of subsection (d), by striking "$25,000" and all that follows 

through the end of that paragraph and inserting "$50,000 or imprisoned for not 
more than 2 years, or both, for the first such conviction and shall be fined not 
more than $100,000 or imprisoned for not more than 5 years, or both, for any 
subsequent conviction ", 

(4) m subsection (dX3XA), by inserting "or paragraph (4) of subsection (d)" im­
mediately after "subsection (a)", 

(5) in subsection (dX3XB) by striking "may" the first time it appears, 
(6) in subsection (dX3XBX0, by inserting "may" immediately before "grant", 
(7) in subsection (dX3XBXu), by inserting "may" immediately before "award", 
(8) m subsection (dX3XBXui), by inserting "shall" immediately before "direct", 
(9) m subsection (dX3XCXiXID— 

(A) by inserting "of subsection (a)" immediately after "violation", 
(B) by striking "$250" and inserting "$1,000", and 
(O by inserting immediately before the period the following- ", and for 

each violation of paragraph (4) of this subsection mvolved in the action an 
aggrieved party may recover statutory damages in a sum not less than 
$10,000, or more than $100,000, as the court considers just", 

(10) in subsection (dX3XCXn), by striking "$50,000" and inserting "$100,000 for 
each violation of subsection (a)", 

(11) in subsection (dX3XCXui), by striking "$100" and inserting "$250", and 
(12) by striking paragraph (4) of subsection (d) and inserting the following-

"(4) Any person who manufactures, assembles, modifies, imports, exports, sells, or 
distributes any electromc, mechanical, or other device or equipment, knowing or 
having reason to know that the device or equipment is primarily of assistance m the 
unauthorized decryption of satellite cable programming, or is intended for any other 
activity prohibited by subsection (a), shall be fined not more than $500,000 for each 
violation, or imprisoned for not more than 5 years for each violation, or both For 
purposes of all penalties and remedies established for violations of this paragraph, 
the prohibited activity established herem as it applies to each such device shall be 
deemed a separate violation " 
SEC 6. EFFECTIVE DATE. 

This Act and the amendments made by this Act take effect on January 1, 1989, 
except that the authority of the Register of Copyrights to issue regulations pursuant 
to section 119(bXl) of title 17, United States Code, as added by section 2 of this Act, 
takes effect on the date of the enactment of this Act 
SEC 7 TERMINATION 

This Act and the amendments made by this Act (other than the amendments 
made by section 5) cease to be effective on December 31,1994 

Amend the title so as to read* "A bill to provide for the interim 
statutory licensing of the secondary transmission by satellite carri­
ers of superstations and network stations for private home viewing, 
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to prevent piracy of satellite cable programming, and for other pur­
poses" 

PURPOSE OP THE LEGISLATION 

H R 2848, "the Satellite Home Viewer Act", as amended and re­
ported by the Committee, amends the Communications Act of 1934 
and the Copyright Act of 1976 for the purpose of ensuring avail­
ability of satellite-delivered video programming to home satellite 
antenna owners This legislation creates an interim statutory li­
cense in the Copyright Act for satellite earners to retransmit tele­
vision broadcast signals of superstations and network stations to 
earth station owners for private home viewing 

H R 2848 directs the Federal Communications Commission to in­
stitute a proceeding to determine the feasibility of imposing syndi­
cated exclusivity rules for satellite carnage of broadcast signals 
The legislation clarifies that violations of any such rules, if enacted 
by the Commission, are violations of the Communications Act and 
should be subject to such sanctions and penalties as are contained 
in the Communications Act The legislation also clanfies and 
strengthens current law concerning unauthorized descrambhng or 
interception of satellite-delivered cable programming Finally, this 
legislation requires the Commission to initiate an inquiry into the 
need for a universal decryption standard for home satellite anten­
na users 

BACKGROUND AND NEED FOR LEGISLATION 

HISTORY OF THE SATELLITE CABLE PROGRAMMING INDUSTRY 

Reception of television signals via backyard satellite dishes 
began m 1976, one year after Home Box Office Inc (HBO) began 
delivering its movies to cable television operators by satellite At 
that time, however, reception of such signals by owners of back­
yard satellite dishes was not authorized by law 

The former Section 605 of the Communications Act of 1934 
(amended and redesignated as section 705 by the Cable Communi­
cations Policy Act of 1984) made it illegal to receive radio commu­
nications without authorization In a number of cases m the early 
1980's, the court ruled that the unauthorized reception of pay tele­
vision signals, including signals intended for use by cable systems, 
consitituted a prohibited ' use" of the signal under Section 605 of 
the Communications Act (See, e g , Chartwell Communications 
Group v Westbrook, 637 F 2d 459 (6th Cir, 1980)) The FCC took 
the view that home satellite dish owners receiving satellite signals 
without authorization were mvolved in an illegal practice 

Congress conferred full legal status on the television receive-only 
(TVRO) industry in the Cable Communications Policy Act of 1984 
(Cable Act) (P L 98-549) The Cable Act expressly legalized the sale 
and use of backyard dishes It allowed backyard dish owners to re­
ceive satellite-relayed cable programming free-of-charge if the pro­
gramming is not encrypted, or "scrambled," or if a marketing 
system authorizing pnvate viewing had not been established The 
Cable Act substantially increased penalties for unauthorized signal 
reception—including reception of scrambled signals Although the 
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legislation did not require scrabmled signals to be sold to backyard 
dish owners, programmers have an mcentive to market scrambled 
signals to backyard dish owners During the debate on the legisla­
tion, Congress noted an expectation that increased penalties for un­
authorized reception of cable services would allow cable program­
mers to obtain payment for their programming more easily 

Since the passage of the Cable Act, the backyard satellite dish 
industry has experienced explosive growth, particularly in the 
South and Midwest The number of backyard satellite earth sta­
tions m operation in the United States has increased from an esti­
mated 5,000 m 1980 to over 2 million today Complete home receiv­
ing systems, which once sold for as much as $36,000, now are ad­
vertised for as little as $1,000 or less In addition, technology has 
reduced the size of the backyard dish significantly—from the 30-
foot-wide dishes of several years ago to dishes approximately six to 
ten feet m diameter today 

"SCRAMBLING" OF SATELLITE CABLE PROGRAMMING 

The technological development of home earth station equipment 
enabled home dish owners to mtercept satellite delivered signals 
that originally were intended to be distributed only to cable sys­
tems Cable systems pay satellite earners a per subscriber fee for 
delivering to the system a broadcast signal, the systems then send 
out the signal over the wire to their subscribers Dish owners, on 
the other hand, initially paid no fee to the carriers for the signals 
they received In order to impede this unauthorized reception of 
their satellite-delivered signals, most resale satellite carriers and 
certain copyright holders in satellite delivered signals decided to 
encode, or scramble, their signals and to provide descrambling ca­
pacity only to paying subscribers 

Many home dish owners have stated objections to the scrambling 
and current marketing practices of satellite delivered video pro­
gramming because they believe that they have a right to receive 
satellite programming at a price comparable to that paid by cable 
system subscribers to the same programming Some consumers 
have expressed concern about the cost of descrambling devices, 
price discrimination for programming services available to dish 
owners, and access to the programming available to cable subscrib­
ers The satellite dish industry and most dish owners, however, 
have consistently agreed that copyright holders deserve to be fairly 
compensated by viewers of their programming 

In recent years the three major television networks have begun 
to scramble their satellite feeds to their owned and affiliated sta­
tions, and several companies have begun to retransmit, scramble 
and sell newtwork station and superstation signals to home satel­
lite antenna owners This practice raises several questions under 
the Copyright Act of 1976 (Copyright Act) 

The Copyright Act provides that the owner of the copyright has 
the exclusive right to reproduce, distribute copies of, and publicly 
perform and display the copyrighted work (17 U S C Section 106) 
A copyright holder generally has the exclusive right to decide who 
shall make use of his or her work and persons desiring to repro-
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duce, distnbute or publicly perform or display the copyrighted 
work must obtain the copyright holder's consent 

The Copyright Act, however, does contain a limited exception 
from copyright liability Currently, under Section lll(aX3) "passive 
earners' are provided an exemption from liability for secondary 
transmissions of copyrighted works where the earner "has no 
direct or indirect control over the content or selection of the pn-
mary transmission, or over the particular recipients of the second­
ary transmission " A earner's activities with regard to a sec­
ondary transmission must "consist solely of providing wires, cables 
or other communications channels for the use of others " Since 
most satellite earners of broadcast station signals scramble the sig­
nals and market decoding devices and packages of programming to 
home dish owners, there is continuing uncertainty about whether 
or not such earners are liable under the Copyright Act 

Some analysts of the copyright laws assert that by selling, rent­
ing, or rehcensing descrambhng devices to subscribing earth sta­
tion owners, a earner exercises direct control over which individual 
members of the public receive the signals they transmit Moreover, 
it has been claimed that the activities of satellite earners, which 
almost always include the scrambling of a broadcast signal, repre­
sent a far more sophisticated and active mvolvement in selling sig­
nals to the public than does an active of merely providing "wires, 
cables, or other communications channels " 

In a March 17, 1986 letter to Representative Robert W Kasten-
meier, Chairman of the Judiciary Committee's Courts, Civil Liber­
ties and Administration of Justice Subcommittee, Mr Ralph Oman, 
Registrar of Copyrights, set forth his "preliminary judgment" that 
the sale or licensing of descrambhng devices to satellite earth sta­
tion owners by common earners falls outside the purview of the 
copyright exemption granted "passive earners" for secondary 
transmissions of copyrighted works, particularly when the earner 
itself scrambles the signal "The exemption failing," Mr Oman 
concluded, "the resale earner requires the consent of the copyright 
owner of the underlying programming " 

Similarly, m testimony before the Telecommunications Subcom­
mittee in 1986, one common earner, Southern Satellite, which de­
livers WTBS, stated its belief that the section lll(aX3) exemption 
was not available to the earners of satellite delivered broadcasting 
programming Southern Satellite stated 

|TJf Southern Satellite delivered WTBS to the backyard 
dish user, there is no provision m the law for a copyright 
royalty payment to the copyright owner Although it could 
be argued that since Southern Satellite is a common earn­
er and since the TVRO dish owner uses the signal for 
purely pnvate viewing, there is no copyright liability 
However, that position runs directly contrary to the phi­
losophy (section 111) of the Copyright Act and as a result 
we believe that it is a very tenuous position 

The Cable Compulsory License 
During the early years of the cable industry, there was continu­

ing controversy over the legal status of cable carnage of broadcast 
signals In 1968, the Supreme Court ruled m Fortnightly Corp v 



491 

13 

United Artists television, 392 U S 390, that cable retransmission of 
broadcast signals did not constitute mfringement of the property 
rights protected by the Copyright Act of 1909 The Court deter­
mined that with regard to the ' local signal" question presented in 
the particular case, cable operated more as a viewer than as a 
broadcaster, and therefore did not mcur copyright liability for re­
transmitting local signals to its subscribers 

In Teleprompter Corp v Columbia Broadcasting System, 415 U S 
394 (1974), the Supreme Court reaffirmed its 1968 decision Fur­
ther, the Court held that the act of retransmitting distant as well 
as local signals without permission of the program copyright owner 
or the broadcast operator did not violate the Copyright Act of 1909 
The decision clarified the long standing question whether the Copy­
right Act of 1909 protected programs transmitted on broadcast sig­
nals from being retransmitted by cable operators Critics of the 
Court's ruling maintained that the two decisions attenuated pro­
gramming property rights, which rights, they argued, are a neces­
sary preconditioned for the successful operation of market forces 

In the 1976 Copyright Act, Congress extended copyright protec­
tion to cable retransmissions of broadcast programs Cable systems 
were, however, not made fully liable for the use of others' program­
ming, but instead were granted a "compulsory license " The com­
pulsory license gives cable television operators guaranteed access 
to copyrighted programming carried by television stations m ex­
change for payment of a specified percentage of the cable system's 
gross receipts to the Copyright Royalty Tribunal (CRT) This statu­
tory royalty fee is then distributed, based on filings made with the 
CRT, to the copyright owners whose work are being retransmitted 
on cable The net effect of the compulsory license is to allow cable 
system, by paying the predetermined fee to the CRT, to retransmit 
copyrighted programs without purchasing rights m the open mar­
ketplace 

Over the past several years, some satellite earners have contend­
ed that the compulsory hcense covers secondary transmissions of 
broadcast signals by new technologies such as satellites At least 
one court, however, has expressly rejected that contention In Pa­
cific & Southern Co Inc v Satellite Broadcast Network, Inc 
(D Ga, 1988, Slip Opinion), the Court held that the cable compulso­
ry copyright license does not cover Satellite Broadcast Network's 
(SBN) satellite retransmission of broadcast signals to backyard dish 
owners In making his ruling, the Judge stated that "The clear 
statutory definition of 'cable system' contained m the Copyright 
Act indicates that SBN is not a cable system entitled to a compul­
sory hcense to retransmit broadcast signals free from copyright li­
ability " 

As a result of the SBN decision, it has become increasingly clear 
that satellite retransmission of broadcast signals for sale to home 
earth station owners is probably not exempt from copyright liabil­
ity under present law The Committee believes that the public in­
terest best will be served by creating an interim statutory solution 
that will allow carriers of broadcast signals to serve home satellite 
antenna users until marketplace solutions to this problem can be 
developed 
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PIRACY OF SATELLITE-DELIVERED CABLE PROGRAMMING 

In general, "piracy" refers to the decoding or decryption of 
scrambled programming without the authorization of the program­
mer nor payment for the programming This theft of service is ac­
complished by alertmg legitimate decoders, such as the Video-
Cipher II, with illicit decoder technolgy For example, legitimate 
chips which decode the service are cloned and placed m decoder 
boxes to which access is restricted The Satellite Broadcasting and 
Communications Association has indicated that there are approxi­
mately 350,000-400,000 pirated descrambler boxes, compared with 
about 400,000 untampered boxes 

During the 100th Congress, the Subcommittee on Telecommuni­
cations and Finance held two hearings during which the testimony 
on the problem of piracy was reviewed (July 1, 1987 and June 15, 
1988) Testimony at the hearing demonstrated that piracy has 
become an increasingly distressing problem to the satellite indus­
try and seriously threatens to undermine the industry's survival 
According to the testimony submitted to the Subcommittee, piracy 
most seriously threatens legitmate satellite dealers and satellite 
programmers, who otherwise would be receiving payment for their 
programming or descrambhng devices 

According to testimony from one satellite dish dealer, "the 
dealer who sells a chipped [unauthorized] decoder sells it at an av­
erage profit of $1000 or more, and usually sells legitimate satellite 
equipment at his own cost, making all profits on the illegal chips 
It is impossible for an honest dealer to compete agamst this type of 
price structure " 

General Instrument Corp (GI), the makers of VideoCipher II, has 
taken several measures to combat the piracy problem GI recently 
announced the mtroduction of VideoCipher II-Plus System m June 
1989, mcludes, among other things, integrated module, that may be 
distributed directly to consumers and selected dealers To descram-
ble signals, consumers will have to insert the cards into their inte­
grated receiver/descramblers In a further effort to reduce piracy, 
GI recently announced a plan to monitor more closely the distribu­
tion of decoders Additionally, other industry representatives, in­
cluding the Satellite Broadcasting and Communications Associa­
tion, the Motion Picture Association of America, and the National 
Cable Television Association have increased efforts and resources 
toward combating the problem 

In response to the piracy problem, the Federal Communications 
Commission has increased enforcement efforts under Section 705(a) 
of the Communications Act and Title 18 U S Code Section 2511(1), 
each of which prohibit the unauthorized mterception and use of 
satellite and other radio communications In a recent report, the 
Commission recommended that the Congress raise the civil and 
criminal penalties m Section 705(a) to emphasize the importance of 
stopping piracy and enhance the ability of law enforcement au­
thorities and aggrieved private parties to deter piracy 

NEED FOR LEGISLATION 

Despite the explosion m recent years of new technologies and 
outlets delivering video programming, millions of Americans are 




