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SATELLITE HOME VIEWER COPYRIGHT ACT

THURSDAY, NOVEMBER 19, 1987

Housk oF REPRESENTATIVES,
SuBcoMMITTEE ON COURTS, C1viL LIBERTIES, AND THE
ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC
The subcommittee met, pursuant to notice, at 10 05 a m, 1n room
2237, Rayburn House Office Building, Honorable Robert W Kas-
tenmeier (chairman of the subcommittee) presiding
Present Representatives Kastenmeier, Synar, Boucher, Cardin,
Moorhead, Lungren, DeWine, Coble, and Slaughter
Staff present Michael J Remington, chief counsel, Thomas E
Mooney, associate counsel, and Audrey K Marcus, clerk
Mr KasTeNMmEIER The subcommittee will come to order
The gentleman from Oklahoma, Mr Synar
Mr SyNaAr Mr Chairman, I would ask unanimous consent that
the subcommittee permit the meeting to be covered in whole or in
part, by television broadcast, radio broadcast, and/or still photogra-
phy pursuant to Rule 5 of the Committee Rules
Mr KastenMEIER Without objection, that request 1s agreed to
This morning, the subcommaittee has convened 1n order to exam-
Ine an i1ssue raised by the collision of technological change and
copyright law The subject of the debate 1s contained in HR 2848,
the Satellite Home Viewer Copyright Act of 1987 which, with the
unanimous consent of the subcommittee, I would request be re-
printed 1n the hearing record
I hear no objection, so that will be done
[The information of the subcommaittee follows ]

(0)]



100TE CONGRESS
18T SESBION H. ° 2848

To amend title 17, United States Code, relating to copyrights, to provide for the

To

W =3 O Ot B W N

mternim statutory heensing of the secondary transmission by satellite carrers
of superstations for pnvate viewing by earth station owners

IN THE HOUSE OF REPRESENTATIVES

JuNE 30, 1987

KAsTENMEIER (for himself, Mr Synar, Mr BoucHgr, Mr MoORHEAD, Mr
HucHEs, and Mr GaRrcia) troduced the following bill, which was referred
to the Commuttee on the Judiciary

A BILL

amend title 17, Umted States Code, relating to copyrights,
to provide for the mterm statutory heensing of the second-
ary transmussion by satelhte carmers of superstations for
private viewing by earth station owners

Be 1t enacted by the Senate and House of Representa-
twes of the Unuted States of America in Congress assembled,
SECTION 1 SHORT TITLE

This Act may be cited as the “Satelhite Home Viewer
Copynight Act of 1987”
SEC 2 AMENDMENTS TO TITLE 17, UNITED STATES CODE

Title 17, Umted States Code, 18 amended as follows

(1) Section 111 18 amended—



2
(A) 1n subsection (a)—

() m clause (3) by striking “or” at the

end,

(u) by redesignating clause (4) as clause
(5), and

(m) by mserting the following after
clause (3)

“(4) the secondary transmussion 1s made by a sat-
elhte carner for private viewng pursuant to a compul-
sory hicense under section 119, or”’, and

(B) n subsection (d)(2)(A) by mserting before

“Such statement” the following
“In determiming the total number of subscribers
and the gross amounts paid to the cable system
for the basic service of providing secondary trans-
missions of primary broadcast transmutters, the
system shall not include subscribers and amounts
collected from subscribers receiving secondary
transmssions for private viewing pursuant to sec-
tion 119 ”

(2) Chapter 1 of title 17, Umted States Code, 1s
amended by adding at the end the following new sec-

fion

@HR 2848 IH
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1 “8119. Limitations on exclusive rights- Secondary trans-

2
3
4
5
6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

missions of superstations for private viewing

“(a) SECONDARY TRANSMISSIONS BY SATELLITE CAR-

RIERB —

“(1) Subject to the provisions of clauses (2), (3),
and (4) of this subsection, secondary transmissions of a
primary transmussion made by a superstation and em-
bodymng a performance or display of a work shall be
subject to statutory hcensing if the secondary transmis-
sion 18 made by a satellite carmer to the public for pn-
vate viewing, and the carmer makes a direct charge for
such retransmission service to each subscriber receiving
the secondary transmussion or to a distributor that has
contracted with the carrer for direct or indirect dehv-
ery of the secondary transmssion to the public for pn-
vate viewing

“(2) Notwithstanding the provisions of clause (1)
of this subsection, the willful or repeated secondary
transrmssion to the public by a satellite carner of a pn-
mary transmssion made by a superstation and embody-
g a performance or display of a work 13 actionable as
an act of infringement under section 501, and 1s fully
subject to the remedies provided by sections 502
through 506 and 509, where the satellite carmer has
not deposited the statement of account and royalty fee

requred by subsection (b)

OHR 2848 TH
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“(3) Notwithstanding the prowisions of clause (1)
of this subsection, the secondary transmission to the
public by a satelhte carrier of a primary transmission
made by a superstation and embodymng a performance
or display of a work 1s actionable as an act of infringe-
ment under section 501, and 1s fully subject to the
remedies provided by sections 502 through 506 and
sections 509 and 510, if the content of the particular
program mn which the performance or display 15 em-
bodied, or any commercial advertising or station an-
nouncement transmitted by the pnmary transmitter
during, or immedately before or after, the transmission
of such program, 1s m any way willfully altered by the
satellite carrier through changes, deletions, or addi-
tions, or 18 combned with programming from any other
broadcast signal

“(4) Notwithstanding the provisions of clause (1)
of this subsection, the willful or repeated secondary
transmmssion to the public by a satellite carmer of a pn-
mary transmission made by a superstation and embody-
ing a performance or display of a work 18 actionable as
an act of infringement under section 501, and 1s fully
subject to the remedies provided by sections 502
through 506 and 509, if the satellite carmer diserim-

nates agamnst a distributor 1n a manner which violates

@OHR 2848 TH
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the Communications Act of 1934 or rules 1ssued by the

Federal Commumnications Commission with respect to

discrimnation

“(b) STATUTORY LICENSE FOR SECONDARY TRANS-
MISSIONS FOR PRIVATE VIEWING —

“(1) A satelhte carrier whose secondary transmis-
sions are subject to statutory heensing under subsection
(a) shall, on a semuannual basis, deposit with the Reg-
ister of Copymghts, 1n accordance with requirements
that the Register shall, after consultation with the
Copynight Royalty Tribunal, presecrbe by regulation—

“(A) a statement of account, covermng the
preceding 6-month period, specifying the names
and locations of all superstations whose signals
were transmitted, at any time during that period,
to subscribers for private viewing as described mn
subsection (a)(1), the total number of subscribers
that received such transmssions, and such other
data as the Register of Copynghts may, after con-
sultation with the Copynght Royalty Trbunal,
from time to time prescribe by regulation, and

“(B) a royalty fee for that 6-month period,
computed by multiplying the number of subscrib-
ers receiving each secondary transmission during

each calendar month by 12 cents

OHR 2848 IH
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“(2) The Regster of Copynghts shall receive all
fees deposited under this section and, after deducting
the reasonable costs incurred by the Copynght Office
under this section (other than the costs deducted under
clause (4)), shall deposit the balance mn the Treasury of
the Umted States, m such manner as the Secretary of
the Treasury directs All funds held by the Secretary
of the Treasury shall be invested mn interest-bearng
Umted States secunties for later distrbution with m-
terest by the Copyright Royalty Trmbunal as prowvided
by this title

“(8) The royalty fees deposited under clause (2)
shall, n accordance with the procedures provided by
clause (4), be distrbuted to those copymght owners
whose works were mcluded m a secondary transmis-
sion for private viewmng made by a satellite carrer
during the apphcable 6-month accounting period and
who file a claim with the Copyright Royalty Trbunal
under clause (4)

“(4) The royalty fees deposited under clause (2)
shall be distnbuted in accordance with the following
procedures

‘“(A) During the month of July mn each year,
each person claiming to be entitled to compulsory

hcense fees for secondary transmussions for private

@OHR 2848 [H



W 00 1 S Ut B W N =

Pt
(=4

11
12
13
14
15
16
17
18
19
20
21
22
23
24

7

wviewing shall file a claim with the Copynght Roy-
alty Tribunal, in accordance with requirements
that the Trbunal shall prescribe by regulation
Notwithstanding any prowvision of the antitrust
laws, for purposes of this clause any claimants
may agree among themselves as to the propor-
tionate division of compulsory hcensing fees
among them, may lump their claxms together and
file them jomntly or as a single claim, or may des-
ignate a common agent to receive payment on
their behalf

“(B) After the first day of August of each
year, the Copyright Royalty Tribunal shall deter-
mine whether there exists a controversy concern-
ing the distmbution of royalty fees If the Tribunal
determimnes that no such controversy exsts, the
Trbunal shall, after deducting reasonable admims-
trative costs under this clause, distribute such fees
to the copyright owners entitled to receive them,
or to theirr designated agents If the Trbunal finds
the existence of a controversy, the Tribunal shall,
pursuant to chapter 8 of this title, conduct a pro-
ceeding to determune the distmbution of royalty

fees

@HR 2848 TH
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8
“(C) During the pendeney of any proceeding
under this subsection, the Copynght Royalty Tn-
bunal shall withhold from distribution an amount
sufficient to satisfy all claams with respect to
which a controversy exists, but shall have discre-
tion to proceed to distribute any amounts tuat are

not 1n controversy

“(c) DETERMINATION OF RovyAaLTY FEES —

“(1) METHODS FOR DETERMINING ROYALTY
FEES —The rate of the royalty fee payable under sub-
section (b)(1)(B) shall be effective until December 31,
1991, unless a royalty fee 13 estabhished under clause
(2) or (8) of this subsection After that date, the fee
shall be determined either in accordance with the vol-
untary negotiation procedure specified in clause (2) of
this subsection or in accordance with the compulsory
arbitration procedure specified m clauses (3) and (4) of
this subsection

“(2) FEE BET BY VOLUNTARY NEGOTIATION —

“(A) On or before July 1, 1990, the Copy-
right Royalty Trbunal shall cause notice to be
published in the Federal Register of the mmtiation
of voluntary negotiation proceedings for the pur-
pose of deterrmning the royalty fee to be paid by

OHR 2848 TH
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9

satelhite carmers under subsection (b)(1)(B) of this
section

“(B) Satellte carmers, distributors, and copy-
right owners entitled to royalty fees under this
section shall negotiate mm good farth n an effort to
reach a voluntary agreement or voluntary agree-
ments for the payment of royalty fees Notwath-
standing any provision of the antitrust laws, any
such satelhte carriers, distributors, and copynght
owners may at any time negotiate and agree to
the royalty fee, and may designate common
agents to negotiate, agree to, or pay such fees If
the parties fail to identify common agents, the
Copyright Royalty Tribunal shall do so, after re-
questing recommendations from the parties to the
negotiation proceeding The parties to each nego-
tiation proceeding shall bear the entire cost
thereof

*(C) Voluntary agreements negotiated at any
time mn accordance with this clause shall be bind-
mg upon all satelite carriers, distmbutors, and
copyright owners that are parties thereto Copies
of such agreements shall be filed with the Copy-
right Office within thirty days after execution i

HR 2848 ITH——2
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accordance with regulations that the Regster of
Copynghts shall prescribe

“(D) The obhgation to pay the royalty fees
estabhshed under a voluntary agreement which
has been filed with the Copynght Office mn ac-
cordance with this clause shall become effective
on the date specified in the agreement, and shall
remain 1n effect until December 31, 1995
“(3) FEE S8ET BY COMPULSORY ARBITRATION —

“(A) On or before December 31, 1990, the
Copynght Royalty Tribunal shall cause notice to
be pubhshed in the Federal Register of the imti-
ation of arbitration proceedings for the purpose of
determuning a reasonable royalty fee to be pad
under subsection (b)(1)}(B) of this section by satel-
hte carmers who are not parties to a voluntary
agreement filed with the Copynght Office in ac-
cordance with clause (2) of this subsection Such
notice shall include the names and qualfications
of potential arbitrators chosen by the Tnbunal
from a hst of available arbitrators obtammed from
the Amencan Arhitration Association or such
simuilar orgamzation as the Tribunal shall select

“(B) Not later than ten days after publication

of the notice mtiating an arbitration proceeding,

oHR 2848 TH
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and 1 accordance with procedures to be specified
by the Copynight Royalty Tribunal, one arbitrator
shall be selected from the pubhshed list by copy-
right owners who claim to be entitled to royalty
fees under subsection (b)(4) of this section and
who are not party to a voluntary agreement filed
with the Copynght Office 1n accordance with
clause (2) of ths subsection, and one arhitrator
shall be selected from the published lst by satel-
hite carriers and distrbutors who are not parties
to such a voluntary agreement The two arbitra-
tors so selected shall, within ten days after their
selection, choose a third arbitrator from the same
list, who shall serve as chairperson of the arbitra-
tors If exther group fails to agree upon the selec-
tion of an arbitrator, or if the arbitrators selected
by such groups fails to agree upon the selection of
a chairperson, the Copynght Royalty Trbunal
shall promptly select the arbitrator or chairperson,
respectively The arbitrators selected under this
paragraph shall constitute an Arbitration Panel

“(C) The Arbitration Panel shall conduct an
arbitration proceeding n accordance with such
procedures as 1t may adopt The Panel shall act

on the basis of a fully documented written record

@HR 2848 IH
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Any copynght owner who claims to be entitled to
royalty fees under subsection (b)(4) of this section,
any satellite carrier, and any distributor, who 1s
not party to a voluntary agreement filed with the
Copynight Office m accordance with clause (2) of
this subsection, may submut relevant information
and proposals to the Panel The parties to the
proceeding shall bear the entire cost thereof n
such manner and proportion as the Panel shall

direct
“(D) In determimng royalty fees under this
clause, the Arbitration Panel shall consider the
approximate average cost to a cable system for
the nght to secondarily transmit to the public a
primary transmssion made by a broadcast station,
the fee established under any voluntary agreement
filed with the Copynght Office in accordance with
clause (2) of this subsection, and the last fee pro-
posed by the parties, before proceedings under
this clause, for the secondary transmussion of su-
perstations for private viewing The fee shall also
be calculated to achmeve the following objectives
“0) To maximize the availability of cre-

ative works to the pubhc

oHR 2848 TH
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“(u) To afford the copyrnght owner a
farr return for lus or her creative work and
the copynght user a fair mncome under exist-
g economic conditions
“(m) To reflect the relative roles of the
copyright owner and the copynght user m
the product made available to the pubhe with
respect to relative creative contribution,
technological contribution, capital 1nvest-
ment, cost, risk, and contrnbution to the
opening of new markets for creative expres-
sion and media for their commumnication
“@v) To mummze any disruptive impact
on the structure of the mdustries mvolved
and on generally prevaing mndustry prac-
tices
“(E) Not later than sixty days after publica-
tion of the notice imtiating an arbitration proceed-
mg, the Arbitration Panel shall report to the
Copyright Royalty Tribunal 1ts determination con-
cermng the royalty fee Such report shall be ac-
compamed by the wntten record, and shall set
forth the facts that the Board found relevant to 1ts

determnation and the reasons why 1its determina-

OHR 2848 IH
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tion 18 consistent with the cntema set forth n
paragraph (D) of this clause

“(F) Within 60 days after receiving the
report of the Arhitration Panel under paragraph
(E) of this clause, the Copynght Royalty Tnbunal
shall adopt or reject the determination of the
Panel The Trbunal shall adopt the determnation
of the Panel unless the Tribunal finds that the de-
termunation 18 clearly mconsistent with the critena
set forth i paragraph (D) of this clause If the
Tnbunal rejects the determunation of the Panel,
the Tribunal shall, before the end of that 60-day
period, and after full examination of the record
created mn the arbitration proceeding, 1ssue an
order, consistent with the cntena set forth
paragraph (D) of this clause, setting the royalty
fee under this clause The Tnbunal shall cause to
be published in the Federal Register the determ-
nation of the Panel, and the decision of the Tribu-
nal with respect to the determmnation (including
any order issued under the preceding sentence)
The Tribunal shall also publicize such determina-
tion and decision in such other manner as the Tr-
bunal considers appropmate The Tribunal shall

also make the report of the Arbitration Panel and

OHR 2848 [H
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the accompanying record available for publhc mn-
spection and copymng
“(G) The obhgation to pay the royalty fee
established under a determmation of the Arbitra-
tion Panel which 1s confirmed by the Copynght
Royalty Tribunal in accordance with this clause,
or established by any order issued under para-
graph (F) of this clause, shall become effective on
the date when the decision of the Tribunal 1s pub-
lished in the Federal Register under paragraph
(F) of this clause, and shall remamn 1n effect until
modified 1 accordance with clause (4) of this sub-
section, or until December 31, 1995
“(H) The royalty fee adopted or ordered
under paragraph (F) of this clause shall be binding
on all satellite carners, distmbutors, and copyright
owners, who are not party to a voluntary agree-
ment filed with the Copyright Office under clause
(2) of this subsection
“(4) JupiciAL REVIEW —Any decision of the
Copynght Royalty Tribunal under clause (3) of this
subsection with respect to a determmnation of the Arhi-
tration Panel may be appealed, by any aggneved party
who would be bound by the determnation, to the
Umited States Court of Appeals for the Distrnict of Co-

OHR 2848 TH
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lumbia Cirewt, within thirty days after the publhication
of the decision in the Federal Register The pendency
of an appeal under this clause shall not relieve satellite
carners of the obligation under subsection (b)(1) of this
section to deposit the statement of account and royalty
fees specified in that subseetion The court shall have
junsdiction to modify or vacate a decision of the Tribu-
nal only if 1t finds, on the basis of the record before the
Tnbunal and the statutory cntena set forth i clause
(3)(D) of this subsection, that the Arbitration Panel or
the Tribunal acted in an arhitrary manner If the court
modifies the decision of the Trbunal, the court shall
have jurnisdiction to enter 1ts own determmation with
respect to royalty fees, to order the repayment of any
excess fees deposited under subsection (b)(1)(B) of this
section, and to order the payment of any underpaid
fees, and the nterest pertaiming respectively thereto, m
accordance with 1ts final judgment The court may fur-
ther vacate the decision of the Tribunal and remand
the case for arbitration proceedings in accordance with
clause (3) of this subsection
“(d) DEFINITIONS —As used n this section—

“(1) ANTITRUST LAWS —The term ‘antitrust

laws' has the meaning given that term n subsection (a)

OHR 2848 H
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of the first section of the Clayton Act (15 USC
12(a))

“(2) DisTRIBUTOR —The term ‘distributor’
means an entity which contracts to distmbute second-
ary transmssions from a satellite carmer and, either as
a single channel or in a package with other program-
ming, provides the secondary transmission either di-
rectly to individual subscnbers for private viewmg or
indirectly through other program distribution entities

‘(8) INDEPENDENT STATION —The term ‘mde-
pendent station’ has the meanmng given that term m
section 111(f) of this title

“(4) PRMARY TRANSMISSION —The term ‘pri-
mary transmssion’ has the meamng given that term m
section 111(f) of this title

“(5) PrivATE VIEWING —The term ‘private
viewing’ means the viewmng, for private use in an ndi-
vidual’s dwelhng umt by means of equipment which 18
operated by such individual, of a secondary transmis-
sion delivered by a satellite carner of a pnimary trans-
mussion of a television station licensed by the Federal
Commumications Comrmssion

“(6) SATELLITE CARRIER —The term ‘satelhte
carrier’ means & common carrier that 1s hcensed by the

Federal Commumcations Commssion to estabhsh and

OHR 2848 TH
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operate a channel of commumecations for pomnt-to-multi-
pomnt distribution of television station signals, and that
owns or leases a transponder on a satelite 1n order to
provide such pomnt-to-multipont distnbution

“(7) SECONDARY TRANSMISSION —The term
‘secondary transmission’ has the meaning given that
term 1n sectton 111(f) of this title

““(8) SuBSCRIBER —The term ‘subscriber’ means
an individual who receives a secondary transmission
service for private viewmng by means of a secondary
transmussion from a satellite carrer and pays a fee for
the service, directly or indirectly, to the satellite carm-
er or to a distnbutor

“(9) SuPERSTATION —The term ‘superstation’
means a television broadcast station licensed by the
Federal Commumnications Commssion that—

“(A) was secondanly transmtted by a satel-
Itite carner for nationwide distmbution on June 1,
1987, or
“(B) 1s secondanly transmitted by a satellite

carner and 18 then secondanly transmitted by

cable systems serving, in the aggregate, not less

than 10 percent of all cable television subscrbers,

as reflected 1n the most current statements of ac-

count deposited by cable systems with the Regis-

OHR 2848 IH
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ter of Copynghts mn accordance with section

111(d}(2)A) of this tatle ”

(8) Section 801(b)3) of title 17, United States
Code, 13 amended by striking “and 116" and inserting
“, 116, and 119()”

(4) Section 804(d) of tatle 17, Umted States Code,
1s amended by striking ‘““sections 111 or 116” and -
serting “‘section 111, 116, or 119"

(5) The table of sections for chapter 1 of title 17,
Umted States Code, 13 amended by adding at the end

the following new item

“119 Limtations on exclusive nights Secondary transmussions of superstations for
pnivate viewing ”

SEC 3 EFFECTIVE DATE

This Act and the amendments made by this Act take
effect on January 1, 1988, except that the authonty of the
Copynght Royalty Trbunal to set rates pursuant to the
amendments made by this Act takes effect upon the date of
the enactment of this Act
SEC 4 TERMINATION

This Act and the amendments made by this Act cease to
be effective on December 31, 1995

®)

OHR 2848 TH
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Mr KAasTENMEIER What to do about earth stations and copyright
1s not exactly a new 1ssue for the subcommttee We started our 1n-
quiry two years ago during the 99th Congress, held two days of
hearings, and ultimately moved a bill through the full Judiciary
Committee The bill before us today 1s virtually the same as HR
5572, the measure approved last year by the full committee

This morning we will receive testimony first about satellite dish
technology, including scrambling and descrambling Then we will
hear from the Motion Picture Association of America and the Na-
tional Cable Television Association And finally, we will receive
statements from a panel of proponents, all of whom support the
proposed legislation

At a second day of hearings, which will occur 1n the near future,
several important perspectives will be represented, including views
from broadcasters, both networks and independent television, earth
station owners and consumers, Rural Electric Cooperatives, the
Copyright Office, and the Administration

I would like briefly to i1dentify the specific copyright problem
that 1s pending before the subcommittee and then add a few gener-
al observations about the proposed legislative solution that bears
my name and that of several others of the members of the subcom-
mittee, including Mr Synar, Mr Moorhead, and Mr Boucher

It 1s highly doubtful whether common carriers may scramble and
sell when they retransmit copyrighted signals to earth station
owners Admittedly, this view presents carriers with a Hobson's
Choice Either do not scramble, raising the potential ire of the
cable television and program supplier interests Or scramble and
do not sell to earth station owners, losing a potential market

The Registrar of Copyrights argues persuasively that a combina-
tion of activities by carniers, scrambling of signals, licensing of de-
scrambling devices, and the subsequent sale of descrambled signals
to earth station households, falls outside the copyright exemption
granted by statute to passive carriers for the secondary transmis-
sion of copyrighted works

Let me share some more general observations This bill 1s a com-
promise which balances the rights of copyright proprietors with the
interests of consumers while paying careful heed so as to not con-
flict with provisions 1n copyright law pertamning to other distribu-
tion entities

The subcommittee worked very hard the last Congress with rep-
resentatives of the earth station industry, motion picture industry,
common carriers, superstations, 1n order to arrive at a solution
The solution, as I stated in my floor remarks for the initial bill
that I introduced, may not be perfect I look forward to working
not only with individuals and organizations which appear this
morning, but also with others who will participate 1n the second
day of hearings

1 am optimistic about achieving a legislative success With the
requisite degree of flexibility among interested parties, the subcom-
mittee can participate 1n an exciting legislative project, a project
which will bring new technology within the mainstream of our
system The net result will be more communications to more indi-
viduals 1n more regions, especially the people 1n areas that are gen-
erally unserved today
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In today’s society, technological changes come at such a blinding
rate that we easily forget that the movie industry 1s only 70 years
old The television industry 1s reaching its fourth decade In com-
parison, earth stations are mere infants

Although the science fiction writer Arthur Clarke conceptualized
a satellite telecommunication revolution almost 40 years ago, Early
Bird, the first operational commercial communication satellite was
launched a mere 20 years ago and much has occurred since that
time

In order to write laws dealing with the new technologies, Con-
gress should have an understanding of the technology I would hike
therefore to call forward the subcommittee’s first witness, who will
teach us a science course on satellite earth stations

Before I introduce him, I will ask whether my colleagues, Mr
Moorhead, and Mr Synar, may have opening statements

Mr MoorHEAD I have a short opening statement, Mr Chairman

Mr KasTteNMEIER The gentleman from Califormia, Mr Moor-
head

Mr MoorHEAD Mr Chairman, I would like to commend you and
the gentleman from Oklahoma, Mr Synar, for the effort in draft-
ing this legislation and scheduling this hearing The problem which
we seek to correct by this legislation may be technical in nature,
but could be a serious problem to industry and to the consumer, 1f
not corrected

Satellite resale carriers are considered passive, not by a decision
of this committee 1n the 1976 act, but rather by a court decision
interpreting the 1976 act When Congress enacted the Copyright
Act of 1976, the FCC had not yet authorized the creation of satel-
Iite resale carriers Congress neither approved, nor did 1t even con-
template, this kind of activity, granting the exemption to passive
carriers like telephone compames

I am looking forward to the testimony this morning There are
questions that arise from the creation of a new compulsory license
which HR 2848 creates and I realize that this bill 1s not without
opposition Hopefully this morning the testimony will clarify some
of the problems that we may face with this legislation

Mr KastenMmEIER I'd like to recognize the gentleman from Okla-
homa, Mr Synar, a co-author of the bill

Mr SyNarR Thank you, Bob, and first of all, let me thank you for
your outstanding leadership in this area We have worked closely
over the last year and a half on this legislation and I think that
today’s hearing will really lead us down the path, hopefully, for a
markup early next year or maybe even later this year

The purpose of this bill, as you clearly stated, 1s to ensure that
satellite programming remains available to the four million homes
that own satellite dishes The legal uncertainty that surrounds the
current sale of superstation signals to backyard dish owners threat-
ens, I believe, to impede the development of this new industry

One satellite carner, SBN, currently 1s being sued for the trans-
mission of broadcast signals Unless Congress acts, the future of
the TVRO industry hinges on the outcome of that lawsuit

Very frankly that, to me, 1s not the role that 1s suited for the
courts It 18 our responsibility, as Congress, to write the copyright
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law, not the courts Where that law 1s ambiguous, we should act to
clanify 1t

This bill 18 simply an attempt to balance the interest of the dish
owners, the satellite carriers and the copyright holders It 1s not an
1deal bill from the perspective of any of these groups But that 1s
the nature, very frankly, of copyright law

I believe 1t fairly balances the interest of everyone involved It 18
not to suggest that improvements cannot be made We should at-
tempt to accommodate, as much as possible, constructive sugges-
tions that I expect will be made 1n today’s hearing, and I hope to
work with those groups to do that

There are a number of 1ssues that I would suggest that we con-
sider as we attempt to improve this bill Without discussing them
in detail, they include the arbitration requirement, certain provi-
sions of the grandfather clause, retransmission of the network sig-
nals 1nto white areas, and the copyright rate 1itself

Our goal 1n discussing these provisions should be to expand the
support for this legislation, and I want to stress that The provi-
sions and the discussions of those prowvisions should be used to
expand the support of that legislation

Mr Chairman, I appreciate your attention to the needs of the
backgard dish owners and I look forward to the hearing today, as
you do

Mr KasteNMEIER I thank my colleague for his excellent state-
ment and acknowledge the presence also of a co-sponsor of the bill,
the gentleman from Virginia, Mr Boucher

Now our first witness today, as I indicated, will deal with the sci-
ence of satellite earth stations to some extent Dr Mark Medress 1s
Vice President for New Business Opportunities, VideoCipher Divi-
sion, General Instrument Corporation Dr Medress will conduct a
live demonstration on how satellite communications technology
works, 1ncluding the technologies of scrambling and descrambling

Dr Medress, we're delighted to have you here, and you may pro-
ceed as you wish You do have a statement which we have before
us It 1s a brief statement so, as far as I'm concerned, you can
either proceed from that or, if you wish, offer that and present
your statement 1n any other fashion

I note, for purposes of clarity in the record, there are two moni-
tors here and my understanding 1s that they have the same visual
content One 1s facing our audience today and the other 1s facing
the committee

Dr Medress

TESTIMONY OF MARK MEDRESS, VICE PRESIDENT FOR NEW
BUSINESS OPPORTUNITIES, YIDEOCIPHER DIVISION, GENERAL
INSTRUMENT CORPORATION

Dr MEebpress Thank you very much, Mr Chairman

I am very happy to be here to represent General Instrument Cor-
poration As you noted, I have prepared a short written testimony,
which we would like to have included 1n the proceedings of this
committee, if possible and I would like to proceed to a live demon-
stration and an explanation of scrambling technclegy that plays a
role 1n these proceedings
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Mr KasteNMEIER Without objection, the materials and dia-
grams and the statement, also will be accepted and made part of
the record You may continue

Dr Mepress Thank you very much

Before I begin the demonstration, I want to mention that Gener-
al Instruments Corporation does support this legislation We agree
with the statements of the committee members, that it 1s 1mpor-
tant for TVRO owners, home dish owners, to have access that 1s
clearly provided for under the copyright legislation

I would like to begin, 1f I could, with this chart, which provides
some of the essential elements of the satellite communication
system and the scrambling components that are in use today Of
course, the major element 1s the satellite 1tself As you correctly
stated, satellites are relatively new technology They were
launched 1n the late sixties, 1mitially for military communications
and then, fairly quickly thereafter, for commercial communication
situations

These satellites that we are talking about today are what are
called synchronous satellites They stay in a relatively fixed posi-
tion over the earth so that, to receive their signal, you can con-
struct a dish and point 1t at the satellite Since the satellite does
notlt{nove, the dish does not have to move to track the satellite
itse

In the middle 1970’s companies that provide programming to
cable systems began to use satellites to distribute their signals to
the cable systems and that was really a result of the cost effective-
ness of this technology

Since the satellite system receives a transmission from the
ground and repeats 1t, broadcasting 1t over the entire country, all
of the cable operators located around the country are able to re-
cewve that signal and 1t eliminates the need to use microwave
transmission or to move tapes back and forth

Mr KasTENMEIER May I interrupt only to say that while the au-
dience 1s not able to see the chart, the audience does have access to
the statement As I understand, there are copies that members 1n
the audience have Dr Medress 1s proceeding from the last illustra-
tion in the statement, so you may be able to follow his presenta-
tion

Dr Mebpress Thank you very much

In the mid-1970s, the cable programmers began to use satellite
technology to distribute their programming to cable companies At
that time, satellite dishes were quite expensive Of course, the
cable companies could afford to install these dishes because they
were supporting their business to the cable subscribers on their
system

In the late 1970s, the first home satellite dishes appeared I think
the Neiman-Marcus catalog had the first one and 1t was quite a
nice toy and quite expensive, also, at that time But in the early
1980s, the situation began to change

First of all, in the early 1980s almost all of the entertainment
programmers were transmitting their signals to cable companies
by satellite So satellite communications became the pervasive
technology for communication with cable systems The other major
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char:ﬁe was that the cost of home satellite dishes began to drop
rapidly

This combination of the satellite distribution of all major enter-
tainment programming and the lower cost of home satellite dishes
resulted 1n a boom of satellite dish sales and installations As I
think we know, today there are approximately two million satellite
dishes installed at people’s homes around the country, and that
number continues to increase

Another major event occurred 1n January of 1983, when Home
Box Office, one of the major premium or movie programmers that
distributes by satellite to cable operators, provided a contract to
the VideoCipher Division that I represent to develop a satellite
scrambling system for their signal distribution

Several events rapidly followed that In November of 1984 Show-
time and The Movie Channel, another company with premium pro-
gram services, gave us a contract for the same system In the fall of
1985 CNN, Headhne News, ESPN the Sports Network, and a
number of other basic and premium program providers came to Vi-
de0011pher for scrambling technology for distributing their satellite
signals

Let me describe quickly how the scrambling system works First
of all, I want to point out two facts about scrambling The reason
these programmers selected scrambling and VideoCipher II 1n par-
ticular, 1s that first of all, scrambling system allows authorized re-
ception by both cable operators and home TVRO owners 1 want to
stress the second point because a great deal of time and effort went
into the development of the scrambling system to provide proper
reception and support by home dish owners

That was the first point, the authorized reception

The second point, which often 1s missed 1n this discussion, 1s that
the scrambling system actually improves the signal that 1s received
by home dish owners It improves the signal by providing clearer
and more stable video It provides digital stereo audio, very much
like compact discs, which 1incidentally became very popular during
this same time frame

And 1n addition, there are a number of features that home dish
owners are able to access that enhance the value of the service,
and we will demonstrate those this morning These include things
like parental control, the ability to lock out programs on a program
by program basis, the ability to receive text services, the title of
the current program, the title of the next program, electronic mail
messages and things of that sort

Another feature that we designed 1n the system from the begin-
ning, primarily to meet the needs of the sports programers, like
ESPN, 1s the ability of the system to black out regions in the coun-
try of home reception and cable reception to satisfy program distri-
bution requirements that they have 1n their contracts

Sﬁ) there 1s a blackout capability that 1s part of the system as
we

Let us talk for a minute, before we start the demonstration,
about the elements of the system There are business computers
that sell programming to home dish owners These business com-
puters take orders over the telephone, they create billing records,

89-491 0 - 89 - 2
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%nd they send messages to something called the DBS Authorization
enter

The function of this center 1s to process those messages and actu-
ally turn on individual descramblers for the programming that's
been ordered There are approximately 12 of these business sys-
tems that are 1n use today, all of which connect to the DBS Au-
thorization Center which General Instrument operates in San
Diego, Calhiforma, at cost, for the satellite programming industry

We were requested to do this by the industry, to perform this col-
lating function

The center collects all of the requests for programming and cre-
ates a composite or combined stream of messages to control all of
the home descramblers These messages are then distributed to all
of the transmission locations of the programming services, where
th%y are combined 1n the scrambled signal of each programmer

his 1s a very important aspect of the system design and it 1s es-

pecially tailored for the home TVRO market because with all of
the authorization messages contained on every scrambled channel,
the home dish owner can watch any scrambled channel he or she
desires and still receive messages that are needed for the proper
operation of their descrambler

At each transmission location, or uplink, the programmers have
a scrambling system for each channel that they are sending by sat-
ellite and a computer to control that channel The signals go up to
the satellite, of course They then come down where they are re-
ceived by both cable and TVRO satellite dishes

At the cable system, the cable operator has one descrambler for
each scrambled channel that's carried by the cable system Typical-
ly, a cable system will have 10 or 15 descramblers because that’s
the average number of scrambled channels the cable system re-
cewves and distributes

The descrambler, when 1t 1s properly authorized for a particular
channel, provides the clear video and audio which the cable opera-
tor can then distribute over their cable system 1n whatever manner
they choose, 1n the clear or by rescrambling with another cable
scrambling system

There are approximately 170,000 cable descramblers installed to
recelve approximately 44 scrambled channels to date

The bottom half of this chart shows the satellite dish descram-
bling equipment There are two basic kinds of home dish de-
scramblers There 18 what we call the stand alone descrambler, 1t
has the model number 2100E, which 1s used by people who already
have satellite receiving equipment as an add on, so that they can
subscribe to and receive scrambled programming General Instru-
ment builds this stand alone descrambler

Then there are a large number of satellite receivers that include
the descrambling circuitry We call these integrated receiver de-
scramblers You see an example of one here This happens to be a
General Instrument integrated receiver descrambler Thuis 1s 1denti-
cal to the unit that 1s sitting on the table against the wall, which 1s
connected to a satellite dish outside of the building It 1s that unit
that we will actually be using for the demonstration

There are approximately 20 companies that have licenses with
General Instrument to build competitive satellite receiver de-
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scramblers for the home market This 1s a very active area right
now

So there are about 170,000 commercial descramblers with cable
companies, approximately 270,000 home descramblers have been
purchased and authorized for service by home dish owners That
number 1s growing at roughly the rate of 20,000 or 25,000 a month

So that 1s a quick snap shot of the current status of the system
One of the important aspects of the system design 1s that because
all of the programmers who have either scrambled or announced
intentions to scramble are using the VideoCipher II system, and be-
cause they are all coordinated through the DBS Authorization
Center 1n Califormia, the home dish owner only needs to buy a
single descrambler or integrated receiver descrambler to receive
any and all scrambled programs that that dish owner desires

There has been a lot of confusion about that point in the past,
also, but that 1s a very important point for the home dish industry

What I would like to do next 1s to show you a demonstration of
this system As I mentioned, we have a satellite receiver connected
to a satellite dish outside We have that dish pointed at one of the
popular satellites It 1s called Galaxy I and 1t carriers much of the
programming that 1s on cable systems There are roughly 10 or 12
satellites that have cable type programming on them We selected
this one for the demonstration this morning

I am going to turn on the receiver We already have the satellite
receiver descrambler authorized for service to save time, this morn-
ing This 1s an example of a scrambled channel that we are not au-
thorized to receive We didn’t sign up for this one

Let me move ahead to another channel You probably all recog-
nize this This 1s C-SPAN and 1t 1s 1n the clear It illustrates that
the scrambling system, when 1t tunes to a clear channel, automati-
cally passes through the clear channel so the homeowner does not
need to do anything to receive either clear or scrambled program-
ming

We go to the next channel, which 1s The Movie Channel West
This 18 the west coast feed of The Movie Channel and mowvie serv-
ice You can see that when we changed channels, we got the title of
the channel, the title of the mowvie, 1ts rating and the time left 1n
the movie These are some of the text features that the scrambling
system offers to home TVRO owners that are not available with
clear transmission

Let us try another channel This 1s channel 15 and 1t 1s WOR,
one of the superstations 1n consideration this morning WOR was
one of the first channels to scramble Imtially they scrambled only
to cable systems Then, as they became more comfortable with the
procedures for distributing to home TVRO owners, began to pro-
vide signals to home TVRO owners

The next channel 1s channel 16 and this 1s another one of the
scrambled channels This is also one we are not authorized for

This 1s channel 17, which is a clear channel Channel 18 1s super-
station TBS This 1s, of course, another one of the superstations
that 1s of concern to the committee this morning

What I would hke to do 1s go ahead to channel 23, which 1s
Home Box Office They are curiently showing the movie American
Flyers It 1s rated PG-13 and 1t has about an hour and a half left
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I have a button on my descrambling control that allows me to
call up the title of the next program, Florida Straits It will start in
an hour and 26 minutes So I have access to what I am watching
and what the next program 1s that will be transmitted

There are some other information that’s available on the system
There 1s a menu of some choices that I can call up And if I go to
the first choice, screen number one, I have some very helpful infor-
mation when I'm installing my descrambler

I have, first of all, the public identity or the address number of
my descrambler, and I have to give this to the programmer or pro-
grammers that I'm buying programming from because that enables
the computer system we describe to send the proper encrypted au-
thorization message over the satellite to this descrambler to turn it
on So there 1s the unique 1dentity

There 1s also a measure of how good the signal 1s, that the de-
scrambling circuitry 1s actually szeing That helps a homeowner to
ensure that his dish 1s working properly, that the electronics on his
dish and the satellite receiver are gaving the right kind of signal to
the descrambling circuit

The third line skows that the descrambler has been properly au-
thorized by the DBS Center When we first installed this yesterday,
and I called this screen up, I was able to see that I had a good
signal, but of course I got a message that says needs authorization
because I hadn'’t called anyone to order programming After I did
that, this message changed and now I know that everything 1s fine

You can also see that the location 1s set in this descrambler We
accomplished that by sending over the satellite the location of the
descrambler 1n the United States so that if 1t tunes to a sporting
event, for example, that has blackouts 1n effect, the descrambler
will automatically compute whether 1t’s 1nside a blackout region or
not That 1s a very nice capability

If we go back to the set up screen, I would like to go back to page
number two, to point out a couple of other features Remember we
said this 18 a digital stereo system, and if the programming 1s 1n
stereo, of course, that uses both audio channels

But if 1t 18 a monaural transmission, which many are, the pro-
grammer has the option to send, for example, english on one chan-
nel and spamish on a second channel And I, the TVRO owner, can
tell my descrambler 1f I want to listen to the primary audio or the
alternate audio So I have dual language capability 1n the system I
will set that back to the primary mode

There 1s also an electronic mail capability in the system, so that
text messages can be delivered to individual descramblers that are
of interest to that descrambler owner Right now, I have enabled
the on screen character that reminds me that a message has come
But I can turn that character off, to disable 1t, so 1f I want to video
tape a movie I will not have my video tape interrupted by a charac-
ter that tells me a message has arnived, but of course I still get my
messages

There 1s one other feature that 1s quite interesting It 1s the
rating celing If I go to page three, I can show you that I have set
my descrambler to allow the viewing of programs that are G, PG,
i)r PG-13 The current program 1s rated PG-13, so there 1s no prob-

em
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This 1s a feature that allows me, for example, to leave home at
night and be confident that my children will not watch programs
that I really would prefer they not Since I know the password, I
can change that Let me just show you how this works

I am going to turn up the volume just a little so you can hear 1t
Now, 1n order to change the rating, I have to enter the correct
password If I do not know the password, or guess 1t, 1t will not let
me do anything If I do know the correct password, then 1t gives me
access to changing the parental control

I can increase that, for example, to R or X I can decrease 1t, and
if I go below PG-13, this program will stop You notice how the
audio stopped and I got a message saying the program was locked
out

Now, 1f I go off channel and then come back, I will automatically
get a message that tells me what the program 1s, how 1t 1s rated,
tells me 1t 1s locked out and 1t gives me specific instructions I am
told to press the enter key I am then given a screen that asks me
to enter my rating password

If I know that correctly, I am then allowed to change the rating,
and now the audio will turn back on and I can go back and watch
the program

The last point that I want to make 1s that the blackout capability
that we built 1nto the system, as I mentioned earher, 1s designed to
support sporting type events It allows a programmer to specify up
to 32 circular regions 1n the country that descramblers would be
blacked out in That 1s more than adequate for sporting events

It was not really intended for controlling let us say white area
access or some of the syndicated exclusivity issues that have come
up 1n front of this committee

I thank you very much for your attention I hope this has been
useful and I would be happy to answer questions, if there are any

[The statement of Dr Medress follows ]
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Miater Chairman and members of the subcommittee, my name 18 Mark
Medrese and I am Vice President, New Business Development of the VideoCipher
Division of General Instrument Corporation ("GIC") I want to thank you for
this opportunity to appear before you to demonstrate the VideoCipher(® II

scrambling system

1 am here as a technical witness 1n order to provide the subcommittee
with some background on satellite television scrambling, the VideoCipher(®) II
aystem, and its technical capabiulitiea I am not here as a pohcy witness —- 1
intend to defer to the policy witnesses lined up for the next panel on ques-
tions of that sort We at General Instrument Corporation are proud of the VC
II system and of the fact that it provides a mechanism by which programmers

and ultimately copyright owners can be compensated

The VideoCipher® II system has been chosen by over 40 programmers
to secure their satellite feeds More than 44 services are now fully scrambled
Programmers that are currently completing theiwr scrambling rollouts include
The Disney Channel, MTV, VH-1, Nickelodeon, Lifetime, and American Movie

Classics As of the end of October, about 268,000 consumer descramblers have
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been authorized at the DBS Authorization Center Twenty receiver manufac-
turers have been licensed by the company to produce integrated
receiver/descramblers that incorporate the VideoCipher® 11 descrambling
module, and we anticipate that others will soon be licensed The past year

has been one of growth and success for this program

The VC II system incorporates computers at the programmer’s facilities,
a central control computer that we call the DBS Authorization Center, and

decoders at homes, cable TV head-ends and other locations

When a consumer wants to subscribe to a programming service, the con-
sumer calls the programmer, usually on an 800 telephone number The pro-
grammer takes down the relevant information, including the subscriber’s ad-
dreas and the serial number or "unit addreas"” of the decoder The program-
mer enters that information into his computer, for bilhng purposes, and sends
a data message to the DBS Authorization Center, with instructions to authorize

the subscriber’s decoder

The DBS Authorization Center automatically enters the authorization in-

formation 1nto a data stream known as the authorization channel This en-~
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crypted channel containg the authorization information for every subscriber
and all TVRO program services The DBS Authorization Center sends this au-
thorization channel to every programmer, and at each uplink 1t becomes part

of the digital control information in the scrambled signal

Each decoder histens to the authorization channel, waiting for 1ts unit
address When 1t hears 1ts unit address, the decoder learns which programs
1it 18 authorized to descramble 1n the following month The authorization chan-
nel carries the authorization information numerous times during a month for
each decoder, so that there 18 a high degree of hkelihood that a decoder will
receive the appropriate authorization information For a new subscriber, the
authorization information 18 sent on the authorization channel within a few

minutes of the subscriber’s telephone call to the programmer

The VideoCipher(® II system has a number of technmical capabihities that
are built into 1t One auch capability allows a programmer to "black out"

customers 1n specified areas

The blackout capability in VideoCipher® II was intended to accommodate

sporting events If a college football game were being played in Baltimore, for



example, the programmer could black out dish owners i1n the area surrounding
that city But the design assumption was that a program would need to be
blacked out 1n at most only a few areas For that reason, the maximum num-
ber of areas where a program can be blacked out in the VideoCipher(® II sys-

tem 18 32 areas

The programmer defines each area as a circle by specifying the center
coordinates and the radius Our system will black out all subscribers that

hve 1n z1p codes whose centers are within this circle

I want to explain to you why we do not recommend that this black-out

capability be used to implement syndicated exclusivity

In satellite television, syndicated exclusivity would require that a sub-
scriber’s descrambler be de-authorized when the superstation 18 showing

syndicated programming that 1s carried by a local station

It 18 the 32 city hmitation that makes the VideoCipher(® II mapproprate
for syndicated exclusivity If a syndicated program were being carried 1n 32

cities or less, then a satellite programmer could use the VideoCipher® II
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blackout capability to implement the blackout If the program were carried in
more cities than 32, as seems to be the case with the most popular syndicated

programs, the VideoCipher(®) II system would not be appropriate

According to recent advertising and published report, Paramount Pic-
tures’ "Star Trek The Next Generation” is carried in 209 markets and six
other Paramount programe are carried in 153 or more markets each Warner
Bros '’ "Growing Pains” 18 carried in 105 markets Disney's "Duck Tails,” an
animated children’s series, 18 carried on 153 stations The "Sally Jessy
Raphael” show 18 syndicated to about 100 stations "The Chmasatian Science
Monitor Reports” 18 carried on 95 stations Lorimar’s "Mama’s Famly"” 18
carried in 151 markets The game show "Win, Lose or Draw" is carried on 122

stations

VideoCipher® II blackout capabihties are currently based on the first
three digits of zip codes 2ip codes are irregular in shape, and do not con-
form to the circular TV coverage patterns that are relevant to syndicated ex-
clusivity Our system will black out all subscribers that hive in z1p codes
whose centers are within a specified distance from some center coordinate In

other words, 1t 18 the location of the center of the zip code rather than the
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actual location of the subscriber within the zip code that determines whether
the subscriber 18 blacked out In places where the zip code boundaries do
not conform to TV coverage patterns, the programmer would have to black out
all subscribers 1n the zip code or none, and could therefore black out too

many or too few

Even if the VideoCipher®) II syatem had the technical capability to im-
plement syndicated exclusivity, there 1s an mmportant distinction between
syndicated exclusmivity on satellite television and on cable TV On a cable TV
system, the cable TV operator can employ switching to substitute another pro-
gram for the syndicated program that 18 blacked out There 18 no such sub-
stitution posgsible with satellite television The subscriber 18 simply left with a
black screen, in spite of the fact that he faithfully pays his subscription feea

each month.

In summary, the VideoCipher® II has become the de facto standard for
satellite television scrambhng It does 1ts intended job very well In particu-
lar, the blackout capabihity of the VideoCipher(® II system works well for
sporting events It was not designed for syndicated exclusivity, and I would

not recommend 1t for that purpose

That concludes my statement I appreciate the opportunity to appear
before you today, and I would be happy to answer any questions you might

have
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Mr KasteNMEIER Thank you very much for that very impres-
sive presentation, Dr Medress

Theoretically, looking at the future, could you ever, for example,
command immediate colorization of a black and white film?

[Laughter ]

Mr KasteNMmEIER No, that 1s potentially, five or ten years
hence, I suppose that would be theoretically part of the technology

Dr Mepress I do not think 1t would be part of the scrambling
technology, but things are happening so quickly that it 1s hard to
predict these things

Mr KasteNMEIER One of the concerns that a lot of dish owners
must have had and may still have 1s that coping with scrambling
might mean that they would have to have a number of devices, of
descramblers, not just a single one, depending on what sort of pro-
gramming they incrementally would want to access themselves to

But you have shown us a unitary system that presumably 1s all
that 1s necessary for any and all descrambling that potentially
would be required for a person with an earth station and your
system?

Dr Mepress The equipment that I have shown you will de-
scramble all of the channels, all of the programming services that
are scrambled with VideoCipher II technology The fortunate thing
1s that all of the entertainment programmers to date have chosen
the VideoCipher II system to scramble their signals 1 am sure one
reason that motivated that choice 1s that they are aware of the fact
that 1f you look at the economics of the marketplace, a consumer
wants to buy only one descrambling circuit 1n order to receive all
the programming that he 1s interested

So the answer 1s that since all the programming 1s scrambled
with VideoCipher II, only one VideoCipher II descrambler, as you
see here, 1s required

The other advance in technology that improves things for the
home TVRO owner 1s that only a few years ago a home TVRO
owner needed four boxes like this One was a satellite receiver An-
other was a separate descrambler A third was the ability to con-
trol the antenna and point 1t 1n different directions

So there were three or four devices like this Now, all of this ca-
pability has been integrated into one device that 1s as you see 1t
and other manufacturers build similar equipment So 1t simplhfies
things and reduces the cost for the homeowner

Mr KasteNMEIER Does the scrambling system itself, your
system, VideoCipher II, would it tell a dish owner on call what pro-
gram costs might be? Does 1t provide any marketing information
about other packages that might be available to the dish owner, 1n
terms of cost per program or per year or per month, or so forth?

Dr Mepress As a matter of fact, it does The system, as I men-
tioned, has the ability to deliver text information to descramblers
One of these abilities allows a programmer to send a text message
to all of the TVRO owners 1n a certain category

For example, HBO can send a message to all satellite TVRO
owners who have not subscribed to HBO When they turn to the
HBO channel, they automatically receive a message on their screen
that tells them what number to call if they want to order HBO and
how to get additional information
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The other programmers are doing very similar things and, 1in ad-
dition, the programmers can send an audio signal along with their
scrambled signal, so that if the dish owner has no descrambler at
all and tunes to a scrambled channel he receives an audio message
1n the clear giving him information about the service, how to buy
1t, and things of that sort

As the programmers are moving toward more packaging, this in-
formation becomes more comprehensive because 1t gives more
advice about how to get more programming

Mr KastenMEeIlER Could you very briefly give us an analysis,
and 1t could be a very long answer, but 1n general as briefly as you
can, the universe out there for TVRO with respect to what 1s un-
scrambled, what 1s scrambled and served by VideoCipher II and
what 1s scrambled and served by other types of devices?

Dr Mepress I will certainly try There are, depending on whose
numbers you look at, between 120 and 200 channels distributed by
satellite that home dish owners might be interested in watching
Approximately 44 of them are scrambled today with VideoCipher 11
equipment and available to TVRO owners These are all of the
major cable entertainment type channels

As I said, all of the programmers that have announced 1ntentions
to scramble, who have not already done so, have selected the Vi-
deoCipher II system So a homeowner can, with confidence, buy
equipment that includes VideoCipher II descrambling and know
that they will have access to all scrambled entertainment type pro-
gramming

There are other satellite distributions that are used by the net-
works, for example, for their private communications to their
broadcasting stations and for back hauling or sending information
back for further processing before they retransmit it Some of these
networks have made choices about scrambling and some of them
have not yet

CBS 1s using VideoCipher I which 1s an earlier version of Video-
Cipher II system, very similar but not compatible

There are a couple of other scrambling systems that are 1n use 1n
the market place One of them 1s used by private corporations, by
and large, to transmit teleconferencing and private business com-
munications There are one or two others that are used in very
small numbers

So I think what I would have to say 1s that all of the major en-
tertainment type programmers that have scrambled are using Vi-
deoCipher There are, of course, a number of channels that are
transmitted 1n the clear C-SPAN 1s one example, that we saw this
morning I am sure that some channels will stay in the clear
Others may decide to scramble because not only the economic ben-
efit, but also the technical benefits They actually deliver a better
picture and better audio and all these text features to their receiv-
ers

Mr KasTENMEIER | have a number of other questions, but we
have a number of members here and I would rather yield to them
and give them an opportunity Your presentation was so interest-
ing and provoking, in terms of questions, I suspect that I had
better yield

The gentleman from California
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Mr MoorHEAD Thank you, Mr Chairman Tom Mooney has re-
minded me that Will Rogers once said that the world was made up
of lock makers and lock pickers I guess this machine certainly 1s a
lock maker

Is this controlled from some central station or do they have to
come 1n to a person’s house 1n order to adjust 1t so that you can tell
wh}Pch channels they can legitimately get and which they cannot
get

Dr Mepress It 1s all controlled from a central site A homeown-
er that wants to buy programming can call any of all of the busi-
ness systems that you see on the chart, connected to the DBS
Center, to order programming Each business computer that he
calls will send a computer message to San Diego where 1t gets auto-
matically processed, transmitted by telephone line to each of the
program transmission uplinks, and then sent by satellite and re-
ceived by the homeowner

And this all happens within a matter of a couple of minutes

MI{" MoorHEAD Who will be controlling this central station,
then

Dr Mepress The central station, which we operate, 1s just a
combimner It does not make any decisions It 1s the programmer’s
business systems that are selling subscriptions to the TVRO owners
who actually do the control So if you called Showtime, for exam-
ple, and order Showtime, the Showtime computer will send a mes-
sage to San Diego to turn on your descrambler for Showtime That
message will be automatically processed, sent over the satellite and
very quickly your descrambler will turn on

Mr MoorHEAD What are the chances of someone breaking the
programming or the controls so that they can take off programs?

Dr MEepRrESs As you said, there are lock makers and lock pick-
ers There always are people who are trying to beat a system
There was, 1n fact, a security problem with the VideoCipher II
system that we became aware of approximately a year ago

It had to do with how we had implemented some of the computer
software 1n the descrambler, not with the overall design of the
system That was a problem that we very quickly corrected in the
spring and we used what we call electronic counter measures and
used special commands that were sent by computers to turn off
pirate descramblers and render them noperable

There continues to be a lot of discussion about this in the press,
but I think the positive note 1s that consumers are buying de-
scramblers and having them authorized roughly at the rate of
25,000 a month, for an average of approximately eight services

Mr MoorHEAD What are they having to pay for your de-
scrambler?

Dr Mebress There 1s another piece of good news there The cost
of descrambling has come down Or I should say the cost of de-
scrambling 1n a complete TVRO system has come down The stand
alone descrambler, which you would buy if you already had satel-
lite equipment, we sell at a fixed price to our distributors, and 1t
has a suggested retail price of $395 Of course, we do not control
that We only suggest that

But we also sell the descrambling circuitry to 20 satellite receiv-
er manufacturers like the one you see here Today consumers have
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a wide variety of satellite receiver descrambler packages that they
can buy It 1s true that today you can buy a complete home satel-
lite system with a dish and the electronics to control the dish and a
satellite receiver with a built 1n descrambler and a year of satellite
programming for less money than you would have paid 18 months
ago for just a satellite system with no descrambling and no pro-
gram fees

Mr MoorHEAD What 1s a good round figure for that, for the
year’s service, 1if 1t 1s all wrapped up together?

Dr Mebress I would say 1in the $1,500 to $2,000 price range You
can pay less than that for a lower featured system and of course
you can pay a little more than that for a fuller featured system

But the market place 1s really providing consumers with a large
number of options because this 1s a fully competitive system On
the hardware side, 1t 1s competitive As I said, there are 20 compa-
nies that build this equipment, that compete with us

And 1t 1s also very competitive on the programming side There
1s lots of evidence today that that 1s the case, because program
prices have come down dramatically

Mr MoorHEAD If they were involved 1n the last program that
you suggested, would they just be leasing the equipment then or
would they, 1n a course of a year, bought 1t and then the next year
their services would be cheaper?

Dr Mepress What I described was what 1s fairly common and
that 1s to go to your satellite dealer and buy a complete package of
equipment for $1,500 or so You will typically have included free
programming for a year

When that year 1s over, then you have to pay for programming,
so you are not leasing the descrambler, you have bought it out
right But the cost of programming 1s quite attractive now One of
the program offers has a package of two movie services and 12
basic type advertiser supported services that cost around, I think,
$22 to $25 a month on a yearly basis, which 1s very competitive
with cable costs or even less than some

Mr MoorHEAD That includes virtually all of the systems that
are available, HBO and MovieTime and the whole works for $25?

Dr Mepress There are various packages that allow you to get
all of the scrambled services that you are interested 1n

Mr MooreHEAD There 1s one thing I wanted to particularly ask
you about because I know one of the groups had included a sugges-
tion to expressly limit the license to retransmissions in the C-band
radio frequency range Could you express the technicality of that
and how 1t would work, 1f that was done?

Dr Mepress Maybe what I could do 1s explain the difference be-
tween C-band and KU-band C-band 1s a frequency range that most
of the satellites 1n operation today run over It 1s the kind of satel-
lite that most cable programming 1s distributed over

There are new satellites that operate at higher frequencies,
which 1s called the KU-band range Those satellites generally have
not only higher frequencies but more power So the net effect 1s
that a home dish owner does not have to buy such a large dish and
also does not have problems with what 1s called terrestrial interfer-
ence, with interference from microwave telephone transmissions
and things of that sort
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There are several KU-band satellites 1n use today and they are
Just beginning to be used for program distribution There are com-
panies that are planning to launch additional KU-band satellites 1n
the next several years and they have the potential to open up the
home satellite market because people with less space for larger an-
tennas or people who want to spend less in the first place, because
a smaller antenna costs less, might be interested in buying satellite
recelving equipment

Mr MoorHEAD Could you explain what the advantages and
what the disadvantages would be of that limitation?

Dr MEebpress The limitation of restricting i1t to C-band?

Mr MooRHEAD Yes

Dr Mebpress I can certainly state what the technical 1ssues are
There are other people who are testifying who will have, I am sure,
policy 1ssues that they would like to address

I might say that from an equipment supplier’s point of view, of
course, we would like to see the availability of scrambled services
distributed as widely as possible because that helps our equipment
sales That 1s a very honest statement

I think it also probably helps the TVRO owners to have the
greatest possible set of choices, but I really cannot think to the
policy 1ssues that some of the parties here can better address

Mr KasteNMEIER The gentleman from Oklahoma, Mr Synar

Mr SynaArR Thank you, Mr Chairman, and Doctor, welcome
Good to see you again

A couple of questions Just one question, really At our last hear-
ing there was a great deal of concern about the number of decoders
that were available at the present time Is General Instrument pre-
pared to meet the demand or are they meeting that demand now
and what have they done to try and improve the availability of de-
coders?

Dr Mebpress That 1s a very good question There was, 1n fact, a
shortage of consumer descramblers in the summer, this past
summer Our corporation spent $5 mallion to expand our produc-
tion capacity to ensure that that shortage would be short-hived

We are happy to report today that that shortage 1s over, from all
indications that we have We can produce 100,000 descrambling cir-
cuit cards a month We did produce those for a short time at those
quantities to make sure that there was full availabihty of equip-
ment to all of our distributors and suppliers

Now we have, 1n fact, reduced our production levels a httle to
match the market place demands So we now have capacity beyond
what the market place 1s requiring and, as far as we know, there 1s
no shortage of descrambling equipment and we can increase our ca-
pacity without any additional capital expense at this time

IXIr SYyNAR Thank you very much That 1s the only question I
ha

I think 1t 18 1mportant to point out to the members, some of
which have just arrived, of what the role of DBS 1s You are a cre-
ation of the cable industry and there had been some concern about
your testifying here as just another proponent for the cable indus-

try
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Would 1t be a correct assessment to say that you are, in some as-
pects, and to use the word loosely, a utility which 1s serving the
function of all the satellite signals that exist?

Dr Mebpress I think that is actually an accurate reflection As
you probably know, the VideoCipher Division was originally part of
the MaCom Corporation until General Instrument bought us ap-
proximately a year ago We developed the satellite scrambling
system, under HBO’s request to begin with, and then 1n conjunc-
tion with other satellite program distributors

Our intention has always been to provide the highest quality
equipment at the lowest possible price, to all of the potential users
of this equipment I think a good example of the utility that we fill
1s the DBS Authorization Center that you saw when you came to
San Diego

Originally, one of the cable programmers was going to operate
that system, but the cable industry apparently felt more comforta-
ble or I should say the cable programmers felt more comfortable
with an interested but neutral third party operating that critical
center And we agreed to do 1t

We had no reason to lobby to do 1t but we were certainly happy
to do 1t to promote the use of this technology As I said, we operate
that center at cost and 1t truly 1s a utility

Mr Synar Others could get into the business that you are in
but really 1t does not serve much purpose because then what you
would have 1s the requirement of someone sitting with a dish to
have to go to 15 different places to get 15 different signals turned
on, which would be like we have seen with the phone bills You
have got 15 different bills coming 1n on 15 different phone calls

So there 1s some consumer pluses to having a one stop shopping
type of place, not only for the cable operators but the dish owner,
et cetera I am under the understanding that you all are basically
trying to serve the emerging technology, not necessarily the emerg-
1ng central industry

Dr Mebpress That 1s absolutely true I might point out one other
advantage to the home dish owner that we mentioned earlier Not
only does the home dish owner not have to go to 15 places to buy
programming, but he does not have to have 15 descramblers, which
would have been the case 1f there had not emerged a common de
facto standard for the scrambling technology

Mr Svynar Thank you, Doctor

Mr KasTENMEIER Before I yield to the gentleman from Cahfor-
nma, Mr Lungren, why do the cable operators need 12 different de-
scramblers? Why do they not go to a system where there 1s a single
shopping, one stop shopping center, such as DBS?

Dr Mebress The basic difference between a cable system and a
home dish 1s that the homeowner watches one channel at a time
and switches from channel to channel But the cable operator has
to receive and transmit many channels simultaneously, so that all
of those channels are available over the cable system

So 1if the cable system 1n my community carries HBO and Show-
time, the Disney Channel, CNN and ESPN and so on, then they
need a descrambler for each of those services because a de-
scrambler can only process one signal at a time
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Now, 1f I am a homeowner, I am only watching one signal at a
time and so then 1t makes sense to have a descrambler that can
switch from channel to channel But a cable operator has to have a
descrambler for each channel, just like the cable operator has to
have a satellite receiver for each channel He needs the electronic
equipment to receive each channel from the satellite and retrans-
mit 1t over his cable system

With the advent of scrambling, 1n addition to a satellite receiver,
he needs a descrambler for each channel, as well

Mr KasTeNMEIER The gentleman from California

Mr LuNGreN No questions, Mr Chairman

Mr KasTENMEIER The gentleman from North Carolina

Mr CoBrLE Mr Chairman, I have no questions

Mr KasteNMEIER The gentleman from Virginia, Mr Boucher

Mr BoucHer 1 was interested in some of the figures that you
provided 1n your imitial presentation concerning the number of de-
scrambling devices that have been sold I think you cited that
number at 270,000?

Dr Mebress Right

Mr BoucHER And you indicated that about 25,000 more are now
being sold every month That 1s roughly accurate?

Dr MEebpress That 1s roughly accurate, correct

Mr BoucHer I am curious about the number of satellite dishes
that are being sold today Do you have any information about that?
How 1s that industry doing? Is 1t growing today? Is 1t growing by a
figure of 25,000 per month or more?

Dr Mebpress If you do not mind, I would like to defer that to
Mark Ellison from the Satellite Broadcasting and Communications
Association because he has more accurate and current information
than I do

My 1mpression 1s that when HBO began scrambling in January
of 1986 there was a tremendous downturn 1n satellite systems sales
because i1t was a big adjustment for home dish owners They had
been used to getting free programming and, in fact, perhaps being
sold their system on the promise of free programming

The knowledge about the advent of scrambling was clear 1n the
indystry for quite a while before that But no one paid too much
attention to it So there was a downturn 1n the industry But as the
scrambling situation has clarified, as it became clear that all major
programmers selected the same system and 1t 18 all controlled
through one point, so a dish owner only needs one descrambler

As 20 companies now compete with us to build consumer equip-
ment and the prices come down, as programming packages have
come together, programming prices have come down, the dish in-
dustry has begun to recover and sales have begun improving

I do not think they are at the level they were before scrambling,
but at least they are moving in the right direction

Mr BoucHer And the path 1s upward, as far as you know?

Dr Mebpress As far as I know

Mr Boucner I only have one additional question In response to
the Chairman’s question, you indicated that the single unscram-
bling device can only unscramble one signal at the same time?

Dr Mepress Yes
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Mr BoucHER I gather, therefore, that 1n a situation where a
person has two television sets 1n a home and desires to watch two
different signals at the same time, that he would have to have two
unscrambling devices?

Dr Mepress That 1s true, but 1t 1s true that in the same way
that, if he was connected to a cable system, he would have to have
two cable set top converters If he was listeming to broadcast sig-
nals, he would have to have two television sets, each with their
own tuners Of course, television sets have tuners

Mr BoucHer There are some technological advantages to
having a backyard dish, to being on the cable system, so let us look
to the future just a little What would be required, technologically,
to equip your device to deliver two different signals to two different
television sets 1n the same house simultaneously? The cost today, I
gather, 1s $395 That 1s your suggested retail

If the person wanted to have that capability, he would have to
buy a full second device at that price But cannot you somehow
equip that device to perform that feat for something less?

Dr MEDRESs As a matter of fact, the answer 1s yes, but for a daf-
ferent reason The $395 price to the consumer 1s for a separate de-
scrambler that 1s used 1n conjunction with an existing satellite re-
ceiwver Here 1s the satellite receiver with a descrambler built into
1t That descrambler adds about $200 1n cost to the satellite receiv-
er

If you have a second set 1n your home and you want that set to
be able to independently watch other channels, then of course you
need another satellite receiver That goes without question So
what you would do 1s buy a satellite receiver that had a de-
scrambler built into 1t

Just like there 1s no way to build a satellite receiver that can re-
cerve two channels simultaneously without duplicating the circuit-
ry, and then you might as well have two satellite recewvers, there 1s
no way to build a descrambler that can receive two signals simulta-
neously It 1s completely analogous to the satellite receiver or the
cable converter

Now 1t would certainly be technically possible to build two sets of
satellite receiving and descrambling circuitry 1n one chassis, but I
do not thaink 1t would be economical If it would, the marketplace
will certainly provide

Mr BoucHER You today are, I assume, licensing to individuals
who are constructing satellite dishes that have unscrambling de-
vices built into them, are you not?

Dr Mebpress That 1s correct

Mr BoucHER Are you discounting, in any way, your price when
you sell or license your technology to those manufacturers?

Dr Mebress We have, I think, quite a reasonable licensing fee
which really covers our cost of testing their satellite receivers to
make sure they work properly with the descrambling equipment
and giving them the technical information they need We sell the
descrambling circuit card to satellite receiver manufacturers for
$150 That 1s our uniform price for the descrambling circuit card
Now that 1s not a descrambler
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That descrambling circuit card can be used either 1n a satellite
receiver or 1n a stand alone descrambler chassis, which has a sug-
gested retail price of $395 That 1s a uniform price

We have small variations 1n our pricing for volume, but we 1n-
vested a great deal of money in developing this system and we
bought material and implemented production capacity for very
high volume, essentially with no orders Therefore, we were able to
do forward pricing so that we have fairly uniform pricing and even
the early purchasers of this equipment achieve the lower prices
::ihail: would normally come when volume had increased a great

ea

Mr BoucHer Thank you very much

Mr KasteNMEIER The gentleman from Virginia, Mr Slaughter

Mr SLauGHTER No questions, Mr Chairman

Mr KasteNMEIER I just have one or two questions

What do you see on the horizon, in terms of new technological
mmnovations affecting this technology, which have not yet been
achieved or marketed but which are being researched and possibly
developed somewhere down the line?

Dr Mebpress Let me answer that in two parts We have continu-
ing development activity to improve our system and we will be
gradually adding features to this system 1n a fully compatible and
evolutionary way to handle larger subscriber populations and pro-
vide additional services

But there are other technical developments that are ongoing in
parallel with this scrambling technology we have discussed One of
them, of course, 1s high definition television or HDTV There 1s a
lot of interest, these days, mn HDTV and what I would hke to
simply say here 1s that 1t 1s our full intention to provade the kind
of VideoCipher access, control and additional feature technology to
HDTYV systems to the greatest of our ability

So we are very actively involved 1n looking at HDTV as a tech-
nology, talking with the various companies that are developing
HDTYV technology approaches, and trying to ensure that the scram-
bling capability 1s compatible with the HDTV 1deas that are evolv-
ng

Mr KASTENMEIER At the moment, you make no judgments about
obviously the areas served, although you indicate that 1t 1s possible,
through the DBS Authorization Center, to code certain areas for
blackout But if a person had a dish that was well within a cable
market and well within the closest contours for purposes of off-the-
air television reception, there 1s no one at the moment who, 1n the
process, would black them out There are no syndicated exclusivity
rules that you have to otherwise observe, excepting you were talk-
ing about certain regional blackouts?

Dr Mebress The blackout capability that 1s available to the pro-
grammers, and 1t 18 not us 1t 1s the programmers who operate their
own channel That blackout capability allows them to pick certain
circular areas 1n the country to eliminate reception in

A typical company that would do this 1s ESPN, the Sports Net-
work They might have a requirement 1n their contract, for exam-
ple, for the baseball game that 1s coming out of Los Angeles to
blallck out a 50 mile region centered around the stadium 1in Los An-
geles
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They do that simply by going to the computer that runs their
scrambler at the transmission site and typing 1in information that
defines the center of that circle and its radius Then the system
automatically provides that information over the satellite to all the
dish owners and their descramblers determine whether they are 1n
the circle or not

The programmer can specify up to 32 of those regions for any
one program The next program can have a different set of 32 re-
gions

But as I said, that was really designed for a sporting event type
blackout, not syndicated exclusivity

Mr Kastenmeier However, 1t 1s theoretically possible for pro-
grammers responding to certain rules, if these were FCC rules or
whatever, to black out certain programs or areas to implement 1t
through your system?

Dr Mebress It 1s possible

Mr KasTENMEIER On a geographic basis or other basis?

Dr Mebpress Within the restrictions of the system There are a
maximum of 32 blackout regions per program One of the, I sup-
pose, potential problems in blacking out for syndicated exclusivity
18 that many of the popularly syndicated programs are carried by
several hundred stations Since the system can only blackout 32 re-
gions, that 1s a limit that would have to be worked within But
within that limit, 1t performs that job very well

Mr KASTENMEIER You mentioned sportscasts For certain
events, I suppose 1t would be theoretically possible 1n the future to
subscribe to or have the capability of permitting people to sub-
scribe through your system, through certain programmers, if they
develop 1n that way, the sale of events or shows individually Even
to call in a distant sports event from another city, as long as they
are up somewhere on satellite

It theoretically would be possible to subscribe to certain events
on an event by event basis?

Dr MebRress It 1s not only theoretically possible 1t 1s actually im-
plemented 1n the system It 1s something I did not have time to de-
scribe today, but there 1s a capability 1n the system that supports
what 1s called impulse pay per view

It allows another option for purchasing programs In addition to
calling and ordering programs for a year or a month or whatever
time duration you are interested in, programmers will, starting
next spring, be able to offer programs on a program by program
basis The scrambling system allows the home TVRO owner to
sumply tune to a channel that has a movie or sporting event of in-
terest and be given information on the screen, just like you saw
today, telling him how to buy the program

He sumply presses a button on his remote control, enters a pass-
word, and the descrambler locally allows him to purchase the pro-
gram and stores information about what he has purchased Then it
1s reported back, later, through the telephone system for billing
purposes So that 1s a very, I think, exciting possibility I should
have mentioned that on the what 1s on the horizon question that
you asked

Mr KasteNMEIER Thank you very much, Dr Medress, for a fas-
cmating presentation of the state of the art of descrambling and
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how the system can work broadly speaking for the purpose of
TVRO owners Thank you, sir

Dr Mebpress Thank you

Mr KasTeNMEIER I would now like to call forward our first sub-
stantive or policy oriented witnesses, Mr Timothy A Boggs and
Mr James P Mooney

Tim Boggs 1s Vice President of Warner Communications, a posi-
tion he has held since earlier this year He will be appearing this
morning as a representative of the Motion Picture Association of
America He 1s certainly well known to me He graduated from the
Unuversity of Wisconsin-Madison and worked as an intern in my
office He also worked as a counsel to my subcommittee for several
years, before being lured to greener pastures

Jim Mooney 1s President of the National Cable Television Asso-
ciation, a position he assumed some three and a half years ago, 1n
Aprl 1984 He previously served the US House of Representatives
as counsel to then Majority Whip John Brademas

It 1s rare 1ndeed to see both the NCTA and MPAA sitting amica-
bly at the same table, which they have done actually on other occa-
sions, as well

I take 1t you have no other announcements to make, with respect
to cable compulsory licenses, flat fees, or sunsets or anything else
this morning? If you did we would certainly welcome the state-
ment

Actually, assuming that 1s not the case, I would like to call on
first Mr Boggs Mr Boggs

TESTIMONY OF TIMOTHY A BOGGS, VICE PRESIDENT OF PUBLIC
AFFAIRS, WARNER COMMUNICATIONS INC, REPRESENTING
THE MOTION PICTURE ASSOCIATION OF AMERICA, AND JAMES
P MOONEY, PRESIDENT, NATIONAL CABLE TELEVISION ASSO-
CIATION

Mr BocGs Thank you, Mr Chairman

It 1s a personal pleasure to be here on this side of the table,
having been with you on the other side of the table so many times
I have a new respect for those who appear before you, and the
work that has to go into the preparation of testimony

Mr Chairman, MPAA has supported 1n principle legislation that
you and several colleagues have introduced to address the 1ssue of
whether and how individual owners of home satellite dishes should
receive access to certain television broadcast signals that are inter-
cepted off the air by so-called passive common carriers and distrib-
uted by satellite with the original intent that they be retransmit-
ted by cable television system operators

We continue to favor the underlying concept of your bill, HR
2848 and we can support timely passage of the bill with certain
modifications, which I will outline

As the subcommittee knows, compamies that produce copyrighted
motion pictures and television programming desired by the Ameri-
can public want nothing more than to satisfy that demand The
more households we can reach with our product, the better return
on our significant investment and the better able we are to invest
1n the production of new copyrighted works
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With the coming of broadcast television works that were once
available only 1n motion picture theaters could reach tens of mil-
lions of new viewers In time, broadcasting itself became a major
market for the production of new first run copyrighted works

With the maturation of the cable television industry, a broader
range of viewing options became available to over half of all US
television households Cable 1itself has become an important market
for our motion pictures and shows signs of becoming a significant
market for new first run programming

Mr Chairman, as you mentioned, 1t 1s nice that NCTA and
MPAA are at the table together I think that perhaps there 1s a
misconception 1n the trade press and elsewhere that NCTA or the
cable 1industry 1s the enemy of the motion picture industry That
certainly 1s not true and we look forward to working with them on
this and many other 1ssues 1n the future

Now, other new and exciting technology promises to bring even
greater programming diversity to American consumers We want
all of these technologies to survive and thrive We want to see
healthy television networks, healthy independent television sta-
tions and healthy cable systems If possible, we want to see a
healthy and competitive home earth station market

As program producers, we understand how well the spur of com-
petition urges us to constantly improve our products Similarly,
competition among program delivery services makes each of them
more responsive to what the consumers want

No one likes the compulsory license I do not think there 1s a
person 1n the room, on either side of the table, who prefers compul-
sory licenses In the best of all possible worlds, each and every new
media competitor would arrive on the scene with the economic
strength to fend for itself in the marketplace

Unfortunately, because of the peculiar dynamics of media mar-
kets, this 1s not always the case On occasion, these new competi-
tors may require a brief period of nurture before they are able to
stand on their own and compete for their share of the market
Cable television was a perfect example and Congress created a com-
pulsory license for cable 1n 1976

The compulsory license permits any cable system to retransmit
copyrighted programming contained 1n television broadcast signals
without negotiating for the performance rights MPAA has been
troubled by the cable compulsory copyright license, both in princi-
ple and 1n practice for some time

Fundamentally, compulsory licensing 1s unfair to copyright
owners It removes their control over the marketplace distribution
of their work, denies them the opportunity to secure the full value
of their product, and 1t represents unwarranted Government inter-
ference

There 1s no question that cable systems today have access to an
abundance of programming barely dreamed of a decade ago Cable
1s today a big, strapping marketplace competitor whose total reve-
nues this year will approach those of the entire television broad-
cast industry Whatever public purpose the cable compulsory Ii-
cense might once have served 1s now past But the statutery ympo-
sition on the rights of copyright owners persists
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Although this 1s not a hearing on the cable compulsory license,
this bill 1s an extension of that license, so I think I might mention
a couple of the problems that we see with the cable compulsory h-
cense

The compulsory license has led to a number of unanticipated
consequences A system intended only to expand the availability of
broadcast television service to unserved households or under served
households gave rise to a whole industry built on delivering distant
signals to every local television market in the country

In addition, certain broadcasters, such as WTBS and WGN frank-
ly, decided to take advantage of the cable compulsory license to
create what were, 1n effect, basic cable networks without the incon-
venience and costs of having to negotiate the rights and pay the
full value of the works they broadcast

Other mischief has occurred that 1s of particular interest to this
subcommittee since you are the subcommittee on courts I would
ask the members to take note of the footnote on pages six and
seven of my testimony

The cable compulsory license has turned out to be a hitigious
nightmare Rather than meeting the cable operators at the bar-
gaiming table to discuss the value of our works, we must constantly
meet them 1n administrative and judicial fora to debate the fine
points of statutory language on which our compensation 1s based

I know that Jim Mooney would agree that the costs to the Gov-
ernment and to the parties involved have been really quite sub-
stantial We would all have wished we could have avoided those
costs

In view of all of these shortcomings to compulsory licensing, 1t 1s
dafficult for MPAA to come forward to support what amounts to an
extension of such licensing for the TVRO marketplace Neverthe-
less, we do

We are motivated by what we perceive to be the exigent circum-
stances of TVRO’s emergence 1n the media marketplace, the need
to encourage TVRO as a new entrant and by this subcommittee’s
ev1den(1: desire to ensure that copyright owner’s rights will be fairly
treate

The TVRO business 1s a nascent business They are providing
multi-channel video services to many who would not otherwise not
have access and they are the harbinger of the exciting new direct
broadcast satellite services

We share with this Congress and the American public the desire
that the TVRO market should grow and take its rightful place in
the marketplace But a young TVRO 1ndustry cannot be expected
to compete fully with other multi-channel media, so long as the
other media have an unfair regulatory advantage

I think we can say fairly that the cable compulsory license con-
stitutes such an advantage Therefore, and for the other reasons
that I stated, we favor what 1s 1n effect a modest extension of the
existing compulsory license, but we strongly believe this extension
must be strictly limited 1n scope, purpose, established for a hmited
time, and directed to returning some semblance of marketplace ne-
gotl}latlons to the business of transferring signal retransmission
rights
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A number of important 1deas, including a sunset of the license,
which MPAA advocated 1n the last session of Congress have been
incorporated 1n the bill and I would be pleased to discuss those ele-
ments during a question and answer period

I would like to recommend to the subcommittee five refinements
to the bill which are outlined 1n my testimony As we have 1n the
past, we would be pleased to work with the subcommittee starting
today and moving through the markup session on each of these
items

First, we think 1t must be crystal clear that the bill 1s intended
to cover only the delivery of superstation signals to individual
TVRO owners for their private home use

Second, common carriers should be hiable under this bill if they
make a direct or indirect charge for superstation services

Third, we see no appropriate role for the so-called distributors of
satellite services in the negotiation of rates for retransmission
rights

Fourth, copyright owners must have a means of ensuring the ac-
curacy of common carriers’ subscriber counts

And fifth, the statutory license created by this bill must be ex-
pressly limited to the retransmission 1n the C-band radio frequency
Just described to you by your previous witness

Mr Chairman, I am pleased to be here on behalf of MPAA
While I may not be as eloquent as your normal spokesman for the
Motion Picture Association, I will try to be as helpful as we move
forward

The subcommittee has gone a good distance toward balancing the
rights of copyright owners and users in HR 2848 This bill 1s a
practical and essentially fair response to the problem We look for-
ward to working closely with the subcommittee to address the re-
maining questions regarding the bill

[The statement of Mr Boggs follows ]



52

el )
N L/

MoTioN PICTURE ASSOCIATION
OF ANERICA INC
1600 EYE STREET NORTHWEST
WasHINOGTON D C 20006

November 19, 1987
H.R. 2848, The Satellite Home Viewing Act of 1987

The Motion Picture Association of America, Inc (MPAA) 1is
committed to the growth of a healthy TVRO industry, one that will
help preserve and promote competition in the media marketplace

For this reason, MPAA supports, in principle, B R 2848,
"The Satellite Home Viewing Act of 1987 " MPAA believes that
legislation along these lines will help the nascent TVRO industry
to grow and to take 1ts rightful place in the video market

H.R. 2848 1incorporates a number of important ideas which
MPAA has consistently advocated. For example, the bill 1s tran-
sitional in nature, and sunsets after a fixed period of time, 1t
moves toward replacement of government regulation with market-
place negotiations, and 1t 18 designed to place reasonable limits
on the number of satell:ite-retransmitted broadcast signals that
qualify for the statutory license It 18 essential that these
protections be maintained in any final legislation.

We urge the Subcommittee to make several additional refine-
ments in the bill to (1) clarify that the statutory license
covers only delivery of superstation signals to individuals for
their private use, (2) 1impose liability for royalties on common
carriers if they make a direct or indirect charge for
superstation services to TVRO owners, (3) limit future rate
negotiations to parties with a direct interest common carriers
and copyright owners; (4) ensure that copyright owners have a
way of checking the accuracy of common carriers' subscriber
counts (on which royalty obligations are based), and (5)
expressly limit the license to retransmissions in the "C-band"
radio frequency range

MPAA believes that, with these modifications, H R. 2848 will
both ensure TVRO owners access to so-called "scrambled super-
stations"” and provide necessary protections for copyright owners

MPAA's support for H.R. 2848 should not detract from eirther
MPAA's long-standing opposition to cable's compulsory license or
MPAA's belief that all parties concerned --consumers, copyright
owners and program deliverers-- are ultimately best served by the
give-and-take of the free marketplace In our view, the exigent
circumstances facing the TVRO industry warrant the enactment of a
narrow, transitional statutory license designed to help get this
industry off the ground.
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Mr. Chairman, and Members of the Subcommittee

My name 1s Timothy Boggs, and I am Vice President, Public
Affairs of Warner Communications Inc (WCI) WCI 1s the parent
company of Warner Bros Inc , a producer and distributor of mo-
tion pictures and television programs, on whose behalf I appear
today

I am also here representing the Motion Picture Association
of America, Inc (MPAA), whose members, 1in addition to Warner
Bros Inc , include

Columbia Pictures Industries, Inc.

Walt Disney Productions

De Laurentiis Entertainment Group, Inc

MGM/UA Communications Co

Orion Pictures Corporation

Paramount Pictures Corporation

Twentieth Century Fox Film Corporation

Universal City Studios, Inc

Mr Chairman, MPAA has supported, in principle, legislation
that you and several colleagues have introduced 1n this Congress
and the preceding Congressl/ to address the 1ssue of whether and
how individual owners of home satellite earth stations [commonly
known as "TVROs" or “home satellite dishes" (HSDs)] should re-
ceive access to certain television broadcast stations that are

intercepted off-the-air by so-called "passive common carriers"

1/ I refer the Subcommittee to the testimony of Jack Valenti
on HR 5126 before this Subcommittee on August 7, 1986
(99th Congress, 2nd Session).
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and distributed by satellite, with the intent that they be re-
transmitted by cable television system operators

We continue to favor the underlying concepts of your bill,
H R. 2848, and we can support timely passage of the bill with

certain modifications, which I will outline

MPAA Supports a Healthy and Robustly Competitive Media
Marketplace

Our reason for supporting this legislation i1s quite sim-
ple: we believe in the need to preserve and promote competition
1n the electronic media marketplace

The companies that produce the copyrighted motion pictures
and television programming desired by the American public want
nothing more than to satisfy that demand The more households we
can reach with our product, the better the return on our signifi-
cant i1nvestment, and the better able we are to invest in the pro-
duction of new copyrighted works.

It 18 1n our interest, and i1n the interest of the consuming
public, that improvements and innovations 1in the delivery of
copyrighted audiovisual works be made as widely available as
possible

With the coming of broadcast television, works that were
once available only in motion picture theatres could reach tens
of millions of new viewers in the comfort of their own homes. In

time, broadcasting became a major market for the production of
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new first-run copyrighted works

With the maturation of the cable television industry, a
broader range of viewing options became available to over half of
all U s television households Cable 1tself has become an im-
portant market for our motion pictures, and shows signs of be-
coming a significant market for new first-run programming 2/

Now other new and exciting technologies promise to bring
even greater programming diversity to American consumers Most
notable among these 1s the delivery direct-to-home of scores of
channels of video programming by satellite

Mr Chairman, the motion picture industry has been and
remains strongly in favor of the development and enhancement of
consumer video technologies. We want all of these technologies
to survive and thrive, We want to see healthy television
networks, healthy independent TV stations, and healthy cable
systems We want to see a healthy and competitive home earth
station market We support Federal policies that preserve
competition and promote new entry

As program producers, we understand well how the spur of
competition urges us to constantly improve our products. Simi-
larly, competition among program delivery services makes each of
them more responsive to what consumers want More competition

among the media will increase demand for new creative program-

Y The president of American Movie Classics and Bravo Cable
Network, two leading cable programming services, has esti-~
mated that the cable industry would spend $1 7 billion to
acqulire programming in 1987 Communications Daily, October
6, 1987, at 5
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ming. By this market-driven process, the diverse viewing needs

of our pluralistic society can be most efficiently met

The Role of Compulsory Licensing

In the best of all possible worlds, each and every new media
competitor would arrive on the scene with the economic strength
to fend for itself in the marketplace. Unfortunately, because of
the peculiar dynamics of media markets, this 1s not always the
case. On occasion, these new competitors may require a brief
period of nurture before they are able to stand on their own and
compete for their share of the market.

Cable television 1s a perfect example. Cable‘'s growth,
particularly in urban markets, was stunted for many years by
overregulation and by a lack of access to suitably attractive
programming. Perceiving that the potential for cable to emerge
as a significant medium depended in part on cable's access to
broadcast television programming -- virtually the only readily-
available source of "packaged" programming that cable could then
offer -- Congress created a compulsory copyright license for
cable 1n 1976.

This compulsory license permits any cable system to retrans-
mit ("perform") the copyrighted programming contained in tele-
vision broadcast signals without negotiating for the performance
rights, and subject only to the requirement that the cable system

report to the Register of Copyrights which signals 1t 1s re-

89-491 0 - 89 - 3



-5-

transmitting and remit to the Register royalty fees 1n an amount
fixed by statute (but subject to adjustment by the Copyright
Royalty Tribunal}).

MPAA has been troubled by the cable compulsory copyright
license both 1n principle and in practice. Fundamentally,
"compulsory” licensing 18 unfair to copyright owners. It removes
their control over the marketplace distribution of their work
It denies them the opportunity to secure the full value of their
product It represents unwarranted government interference with
the give-and-take of marketplace economics.

The operations of the cable compulsory license demonstrate
the particular, and often bizarre, inequities of this mode of
licensing

The cable compulsory license, intended to address a
perceived problem of "foreclosure" of cable from the programming
marketplace 1n 1976, has long since outlived any usefulness.
There 18 no question that cable systems today have access to an
abundance of programming barely dreamed of a decade ago. Cable
18 today a big, strapping marketplace competitor, whose total
revenues this year will approach those of the entire television
broadcasting industry. Whatever public purpose the cable compul-
sory license might once have served has faded into history, but
the statutory imposition on the rights of copyright owners per-
sists.

Government intervention through the compulsory licensing 1in
1976 soon led to unanticipated consequences. Soon, a system

intended only to expand the availability of broadcast television
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service to unserved households gave rise to a whole industry
built on delivering distant signals into every local television
market in the country. The compulsory license permitted cable
operators to invade the rights that local broadcasters had ac-
quired i1n that programming With the elimination of reasonable
limits on the number of distant signals that a cable operator may
retransmit, distant signal carriage proliferated, and copyright
owners witnessed an entirely unforeseen appropriation of their
works on a grand scale

Meanwhile, certain broadcasters (such as WTBS and WGN) de-
cided to take advantage of the compulsory license to create what
were 1n effect "basic cable networks" without the inconvenience
and cost of having to negotiate for rights and pay the full value
of the works they broadcast. The compulsory license thus has had
the deleterious effect of standing in the way of the transition
of WTBS and others from free riders to full-copyright networks

When the method of compensation for the "compulsory” use of
one's copyrighted works 1s utterly divorced from the marketplace,
all sorts of mischief can occur Rather than meeting cable oper-
ators at the bargaining table to discuss the value of our works,
we must constantly meet them ;n administrative and judicial fora
to debate the fine points of statutory language on which our

compensation is based.3/

3/ The inefficiency of the cable compulsory license 1s starkly
evidenced by the costs the system has imposed on copyright
owners, cable operators, government agencies and the feder-
al courts. The Copyright Royalty Tribunal has made seven
distribution and three rate decisions made since 1978,
eight of these ten proceedings have been subject to appel-

[Footnote cont'd]
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In view of all these shortcomings of compulsory licensing,
1t 18 difficult for MPAA to come forward to support what amounts
to an extension of such licensing for the TVRO marketplace
Nevertheless, we do. We are motivated by what we perceive to be
the exigent circumstances of TVRO's emergence in the media mar-
ketplace, the need to encourage TVRO as a new entrant, and by
this Subcommittee's evident desire to ensure that copyright own-
ers’ rights will be fairly protected through the pending legis-

lation.

How H.R. 2848 Can Serve the Public Interest

The TVRO business 18 a nascent business. There are just
over two million private TVROs in use in the United States. They
are providing multichannel video services to many who would
otherwise not have access to any such service. And they are the
harbinger of an exciting future in which direct-to-home trans-
missions (by so-called "direct broadcast satellites”") may become

a viable and fully competitive medium.

late review. The CRT and the Copyright Office have deduct-
ed $5.199 million out of the cable royalty pool to cover
their administrative expenses. Program syndicators alone
have spent some $6 million in legal, data and other expens-
es before the CRT and the U.S. Court of Appeals. It 1is
reasonable to assume that comparable amounts have been
spent by other copyright claimants in both rate and distri-
bution proceedings. Moreover, cable operators and other
parties have presumably incurred significant costs as
participants in the rate proceedings.
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The TVRO industry has not yet reached the critical mass of
audience that would permit 1t to develop 1ts own sources of
original programming. If the industry 18 given a helping hand,
1t has the potential to one day become an entirely new market for
creative works

We share with the Congress and the American public the de-
sire that the TVRO industry should grow and take 1its raightful
place in the market. But a young TVRO industry cannot be expect-
ed to compete fully with other multichannel media (particularly
cable television) so long as the other media have an unfair reg-

ulatory advantage over TVROs. Cable's compulsory license consti-

tutes such an advantage.

Therefore, in the interest of levelling the playing faield
between the established medium and the would-be competitor, we
favor what 1s 1n effect a modest extension of the existing com-
pulsory license But we strongly believe that this extension
must be strictly limited in scope and purpose, established for a
limited time, and directed at returning some semblance of market-
place negotiation to the business of transferring distant signal

retransmission rights.
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Egssential Elements of a Superstation/TVRO Bill

A number of important ideas which MPAA advocated in the last
session of Congress have been incorporated in the bill currently
before this Subcommittee. We believe 1t essential that these be
maintained in any final legislation.

First, and above all, any new statutory license to permit
the scrambling and marketing of superstation signals to TVRO
owners must be viewed as a transitional measure A "sunset” date
to ensure that Congress will take a fresh look at the continuing
need for the statutory license after a period of time 18 abso-
lutely necessary Once the TVRO industry 1s firmly established,
1t must pay 1its own way It should not be permitted to thrive on
forced subsidies extracted from copyright owners through compul-
sory licensing. That was the grave error with the cable compul-
sory copyright license That mistake should not be repeated
here

Second, any new statutory license plan must be directed
toward replacement of government intervention with marketplace
negotiation. The negotiation/arbitration requirements of H.R.
2848 are important in that respect. They will encourage copy-
right owners and the "common carriers" who commercially benefit
from the use of copyrighted works to find marketplace means of
exchanging program rights. This will provide valuable precedent
for other forms of rights transfers. We do believe that the
system for negotiation and arbitration in the current bill can be

simplified somewhat, and we are anxious to work with the
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Subcommittee to this end 3/

Third, any new statutory license must not be viewed as carte
blanche for expansion of the superstation business There must
be reasonable limits on the number of satellite-retransmitted
broadcast signals that qualify for the license When thais
Subcommittee first took up similar legislation just over a year
ago, the only "superstations" were those intended for
retransmission by cable system operators, But in the intervening
months, we have seen a proliferation of new superstations aimed
primarily or exclusively at the TVRO market Such a development
could not have been anticipated, and i1t has adverse consequences
for copyright owners. At the very time when more and more full-
copyright program services are being createdé/, permitting the
compensation that copyright owners receive to be determined by
free-market forces, Congress should not encourage a retreat from
marketplace bargaining through an open-ended statutory license

We also wish to recommend to the Subcommittee several
important refinements of the bill

-- It must be crystal clear that this bill 1s intended to
cover only the delivery of superstation signals to individual

TVRO owners for their private use Multifamily dwelling units,

s/ We commend the inclusion of a "flat fee" compensation
system during the first four years of the statutory
license This streamlined approach avoids the confusion
and complexity of the percentage-rate approach in the cable
compulsory license, and should reduce the opportunities for
mischief by those accountable for royalties.

s/ Even the leading cable "superstation," WTBS, 1is actively
considering the transition from superstation status to
full-copyright status
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wireless cable operators, and commercial establishments equipped
with TVROs should not come under 1its terns.§/

-- Common carriers should be liable under this bill if they
make a direct or indirect charge for superstation services to
TVRO owners. For example, 1f the common carrier (or his author-
1zed distributor) "gives away” a tier of superstation signals for
free, but charges a fee for other program signals in a package of
channels, the obligation to report and remit must still apply.

-- We still see no appropriate role for "distributors" of
satellite services (acting as agents or otherwise under contract
to the common carriers) in the negotiation of rates for retrans-
mission rights The only parties in interest to such a negotia-
tion are the user of the product (i.e., the common carrier) and
the owner of the product (1.e., the copyright owner). The dis-
tributor has no direct responsibility or liability under the
bi1ll, the buck stops with the common carrier The distributor
should be eliminated from the negotiation process.l/

-=- Copyright owners must have a means of ensuring the ac-
curacy of common carriers' subscriber counts on which their roy-

alty fee remittance 1s based. This can easily be accomplished by

&/ This would closely parallel Congressional intent to carve
out a specific, limited exception in favor of private view-
ing by individual TVRO owners in Section 705 of the 1984
Cable Act.

1 It 1s 1n the interest of the common carriers to negotiate
to keep rates as low as possible i1n order to maximize the
attractiveness of their offerings. Thus, the common
carriers can be expected to fulfill the role the drafters
may have had in mind when they included distributors in the
negotiation process.
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requiring carriers to permit access by copyright owners or their
designees to reliable subscribership information, under proce-
dures carefully designed to protect the praivacy of subcribers.8/
-—- The statutory license created by this bill must be ex-
pressly limmited to retransmissions in the "C-band®” radio fre-
quency range. As new, 1mproved satellite and other video tech-
nologies develop, any copyright i1ssues they may face should al-
ways be subject to marketplace resolution first. Government

intervention should come, 1f at all, only as a last resort

Conclusion

Mr. Chairman, I am pleased to convey to you once again
MPAA's support for the public interest goals at the heart of H R.
2848.

Competition among the electronic media should be stimulated
in order that consumer choice can be expanded Consumer access
to superstation signals appears to be of considerable 1importance
to the TVRO industry in the early stages of 1ts growth. There-
fore, there 18 a public interest rationale for facilitating TVRO

access to this programming during the formative stages of the

8/ We are aware of a praivate firm that currently audits cable
system subscriber counts on behalf of some 20 cable pro-
gramming networks. They generally rely on aggregate data
provided by the local cable operators, supplemented with
spot-check on-site audits. We understand that their meth-
odology could be applicable here, providing reliable
subscriber data while preserving confidentiality.
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1ndustry.

Inequitable regulatory advantages between competitors must
be levelled. It would be i1nappropriate to permit cable systems
to have continued, favored access to superstations while denying
such access to TVRO owners. But while temporary measures to
level the playing field may be warranted, Congress must continue
to encourage free-market solutions to match demand for
copyrighted video programming with supply

H.R. 2848 presents an adequate interim solution to a thorny
problem MPAA supports H.R. 2848 1n principle, but our sustained
support requires assurance that any final legislation will grant
maximum protection for the interests of copyright owners
consistent with the Congressional goal of ensuring TVRO access.

Local broadcasters, and perhaps other parties, may also
bring forward valid concerns that warrant this Subcommittee's
attention Some broadcasters, in particular, want to ensure that
this bill applies even-handedly to network affiliates, commercial
independents, and public TV stations, a pranciple that we can
support. We hope for the opportunity to work with the Subcom-
mittee to address legitimate 1ssues through the mark-up stage.

Mr. Chairman, this Subcommittee has come a good distance
toward balancing the rights of copyright owners and users in E R.
2848. This bill 1s a practical and essentially fair response to
the problem. We look forward to working closely with this Sub-
committee to address the remaining questions posed by the bill

We believe H R. 2848 stands for an important principle-

that the rights of copyright owners and the interests of con-
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sumers are best served by the free marketplace, and that govern-
ment intervention should be limited to building transitions to
such a marketplace We urgently request that the final product
of this Subcommittee's deliberations remains faithful to that
prainciple.

Thank you again for the opportunity to address the interests
of copyright owners in this matter I look forward to your

questions.
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Mr KasteNMEIER Thank you, Mr Boggs That was very concise,
brief, and to the point I guess I should resist any comparison of
your presentation to that of Mr Valent1

But 1n any event, we are pleased to have your testimony And
now I would like to call on Jim Mooney Mr Mooney?

Mr MooneEy Thank you Mr Chairman, I apologize for appear-
ing before you this morning looking a lhittle like Carmine DeSapio,
as someone suggested to me this morning The sunglasses are re-
quired by an eye infection I am suffering from

I am not gomng to read my prepared statement, but merely will
try to summarize why we support this bill We do support 1t and
urge 1ts enactment

This legislation 1s required by two factors First, 15 one of those
phenomena which occurs from time to time 1n the communications
world where an unanticipated new market will spring up In this
instance, the market based on home satellite dishes, which now
number nearly two million, and which represent the interest of
many people, particularly those who live 1n rural areas, to take ad-
vantage of the same kinds of television services which are available
1n more heavily populated parts of the country

And there 18 no copyright problem with arranging to sell people
1n that circumstance the made for cable services because they come
copyright cleared

The distant broadcast signals, however, which historically have
been part of the cable menu are up on those birds as a consequence
of the compulsory license system adopted by Congress in 1976 And
the 1976 Act, fortunately or unfortunately, does not make explicit
provision for sale of those signals to the home dish market The
1976 Act 13 phrased pretty exclusively in terms of the cable
market

And there has arisen a legal controversy about whether the Act
can be read to include the backyard dish market Now you have
some people out there who are reading 1t as allowing sales to back-
yard dish owners and they are doing soc You have some other
people who are reading 1t as not covering such sales and they are
not doing so And as has been stated earlier in this hearing, there
18 at least one lawsuit which has been brought charging mfringe-
ment

I think this subcommittee will understand better than I that
given the nature of copyright protection, and given the fairly dra-
conian penalties which apply to infringement, the continuation of
this controversy unresolved 1s, to some significant degree, going to
inhibit the availability of these signals to home dish owners And
we think Congress ought to clear 1t up

We think Congress ought to clear 1t up because we believe that
dish owners ought to have available to them the same menu of pro-
gramming as 1t available to cable subscribers And we believe that
there 18 a social value imphicit 1n this And 1t 18 the evening up of
television viewing opportunities to people all over the country, no
m}t;ltber whether they live 1n scarcely populated rural areas or else-
where

And 1t 18 a fact that there are a lot of people 1n this country who
do not live 1n places served either by broadcast stations or cable
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television systems And the backyard dish, and its popularity, 1s an
obvious answer to that problem

I am not going to comment on the technical aspects of the bill 1
think we have made our views known to the subcommittee before
on those matters

I would only add that I heard very clearly the chairman’s sugges-
tion that he would like 1t if the organization Mr Boggs 15 repre-
senting today and mine could come to you with some other news

I will say again, as I have, I think, during my past two outings
before this subcommittee, that we would very much like to see
some solution to this continuing controversy over the compulsory
hecense system And hearing this morning the pacific words of Mr
Boggs, I continue to have hope that we may yet do so

I will stop there, Mr Chairman, and be happy to answer any
questions you might have

{The statement of Mr Mooney follows ]
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STATEMENT OF JAMES P. MOONEY, PRESIDENT, NATIONAL CABLE TELEVISION
ASSOCIATION, BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, AND
THE ADMINISTRATION OF JUSTICE, QOMMITTEE ON THE JUDICIARY, U.S. HOUSE
OF REPRESENTATIVES, NOVEMEER 19, 1987.

Mr. Chaiman, members of the subcommittee, my name 1s James P.

Mooney. I am President of the National Cable Television Association.

+  NCTA 1s the principal trade association of the cable telewvision
industry and represents over 2,400 cable systems serving more than 80%
of the 44 mullion cable hames in the United States. We also represent
56 cable programmng services who create, package, and provide quality
TV programmng for cable subscribers.

The purpose of H.R. 2848, the Satellite Home Viewer Copyraight Act
of 1987, 18 to bring the copyright law up to speed with the latest
technology.

As the subcammttee 1s well aware, cable television systems have
for over thirty years retransmtted the signals of distant broadcast
signals to their subscribers, a practice which since 1976 has been
governed by the cable campulsory license provasions of the Copyright
Act. Over thirty seven m:llian cable households today receive one or
more distant signals, and the so—called "superstation" 1s now a well
established feature of the television landscape.

In return for retransmtting these signals, cable systems pay
ralties determined by the Copyright Royalty Tribune to copyright
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haolders of the programmng contained on these signals, and also pay
carriage fees to the satellite carriers which deliver the signals to
cable operators' headends. H R. 2848 would amend the Copyright Act to
permit these signals to be sold to owners of backyard dishes as well.

Mr. Chairman, there are nearly two million backyard satellite
dishes in place today Moreover, as of Octcber 31, more than 267,000
dish owners had taken over ane million subscriptions to the nine made
for cable services which have scrambled their signals since early
1986. Because these services are "copyright paid", 1 e. not
retransmitted under the terms of the campulsory license, there has
been no problem gaining copyright clearance for their sale to the
developing backyard dish market.

Distant broadcast signals are a different matter, however. These
signals are uplinked to satellite transponders by resale carriers
without the necessity of cbtaining copyright clearance rights because
their ultimate distributors —— cable operators — provide these
signals to their subscribers under the Copyright Act's compulsory
license provisions. The Copyright Act contains no express provision
extending 1ts campulsory license provisions (or for that matter its
royalty obligations) to the backyard dish market, however, and there
has arisen a controversy whether the compulsory license can reasonably
be read to extend to this market.
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Mr. Chaimman, I don't think 1t would be particularly helpful for
me to engage in a speculative discussion of what the courts ultimately
would conclude in an infringement case i1nwolving the sale of distant
broadcast signals to the backyard dish market under the Act as it
presently 1s written. Let it suffice to say that a case has been
brought, though not yet tried, and there 1s an extant legal
controversy over this question. The Register of Copyright has
concluded, moreover, that the Act as presently written does not cover
backyard dish sales. Because the Copyright Act contains some rather
dracomian infringement penalties, I think 1t safe to conclude fram
this that whatever and whenever the ocutcame of the litigation, full
availability of available distant broadcast signals to the backyard
dish market 1s going to be severely inh:ibited until the Act 1s amended
to clearly cover this market as well as the cable market.

We therefore support H.R. 2848 and urge its enactment.

Mr. Chairmman, last year we shared with the subcommittee same more
specific camments concerning a number of techmcal aspects of the bill
(then H.R. 5126, 99th Congress) which I will not repeat here. I will
refrain, as well, from commenting on same special problems which may
arise from retransmission of the signals of the broadcast networks;
others, I expect, will address that subject and offer suggestions. I
would observe, however, that since the subcammuttee last held hearings
on legislation of this kind the FOC has imitiated a rulemaking which

proposes to rewmpose a form of requlation discarded by the Commission
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1n 1980 and known as "syndicated exclusivity.” Under the old syndex
rules, and presumably under any new ones, cable systems would be
required to black out programs on distant broadcast signals where a
local broadcaster had bought rights to the same program series and
claimed exclusivity protection., These rules, which were adopted by
the Cammussion i1n 1972 prior to Congress' action in 1976 requiring
cable to pay royalty fees for the use of distant broadcast signals,
were rescinded after the Commission concluded they were a solution to
a problem which no longer existed and merely served to deny cable
subscribers access to programs on distant broadcast signals
legitimately imported by cable operators under an Act of Congress.

Lately, however, with broadcast interests increasingly alarmed by
campetition fraom cable, scme of the broadcast trade associations have
been pressing the FCC to put the rules back in. We understand, too,
that some broadcast interests are advocating the application of the
syndex rules to the hane dish market.

This 1s not the time or place to argue the merits of the syndex
controversy, but I would sumply cbserve that i1f the Cammussion yields
to the broadcasters' entreaties and syndex 18 put back in, a lot of
these distant signals are going to disappear fram the satellites as
cable operators £ind their retransmission to be a logistical
umpossibility. If the subcammttee is concerned, therefore, that
backyard dish owners, particularly those in rural areas, have access
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to this kind of programmung, you mught take a look at what the FCC 1s
up to.

Syndex, in our view, 1s merely a subset of the lingering conflict
over the compulsory license provisions of the '76 Act, and we believe
the FOC correctly concluded in 1980 that 1t could no longer be
Justified in the face of the Act. In any event, 1t would seem to us a
wretched policy that the government should effectively encourage (via
the Act) the dastribution of distant broadcast signals to cable and
backyard dish subscribers, but then also require some of the most
attractive contents of those signals to be blacked cut. Consistency
may in same matters be merely "the hobgoblin of small minds," but in

this one 1t 1s a virtue to be admired.

Mr, Chairman, that concludes my prepared statement. I'll be
happy to answer any questions the subcommittee may have.
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Mr KAsTENMEIER Thank you, Mr Mooney, for that rather brief
statement

One thing I would observe 1s that many organizations whach rep-
resent contrasting, and presumably economic interests that com-
pete, are able to get together or find non-hostile certain arrange-
ments, legislatively and otherwise I think, at the outset, that one
would think these arrangements might not be achieved. But from
time to time, that does give us always the hope that accommoda-
tions 1n a mutual interest, and also serving the public interest, can
be reached

Mr Mooney, as far as the reach of this bill 1s concerned, you
mentioned there are two million, more or less, dish owners Rela-
tively few of them, I take 1t, would be within the service area of a
cable operator Is that your analysis?

Mr Mooney Yes, but it 15 hard to tell precisely There 1s no reli-
able data on that that I am aware of My guess would be that two-
thirds of them are probably outside cable served areas.

Mr KASTENMEIER Two-thirds?

Mr MooNEY That 18 my guess, yes

Mr KaASTENMEIER There 1s also a technical question. It is a
follow-on question as far as television, you probably have even less
reason to know the answer to that Is it your impression that a
similar percentage would be outside of—would be in unserved
white areas? Do you have any feel, from a television standpoint, do
you have any feel for what that might be?

Mr MoonNEy I suspect that the proportion i1s probably somewhat
smaller I would make a guess at about half And that may be a
little bit high You do, of course, have a number of cable television
systems which are out 1n rural areas where there are no broadcast
services available And indeed, that was one of the original reasons
for the development of the cable industry 1n the first place.

I think you would probably be safe to say that somewhere be-
tween 600,000 and one million of these dishes are in places where
you cannot get broadcast signals, or you cannot get a full comple-
ment of broadcast signals, meaning the three nets plus a PBS, or
certainly an independent

Mr KASTENMEIER Mr Boggs, what 1s the view of MPAA as far
as the future of direct broadcast satellites or other similar dehvery
systems such as fiber optics, telephone companies and so forth? Do
you have any sort of vision as to what you see five or ten years
down the line?

Mr Bocas As Jim noted, having visions in this business 15 a
dangerous business 1itself It 18 very hard to predict what the future
will hold Here we are today trying to grapple with something that
has been with us already for a few years

I would say that we are very excited about the development of
the fiber optic cable options that several of the telephone and cable
companies have been exploring We think that there may well be
some break-throughs in that area, particularly in the pricing of the
fiber optic delivery system, so as to make it an important part of
the delivery of our programs to the public in the years ahead

As you know, direct broadcast satellite has had a somewhat
spotty past The investment of capital necessary to run such a
system has turned out to be so forbidding as to frustrate those who
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had some of the original designs However, that 1s not to say that
we do not expect there to be DBS 1n the future Ithink that that 1s
hkely to happen The subcommittee can probably consult with
better soothsayers than I in the motion picture industry on that
question

But one of the things that I think has challenged you—it 1s cer-
tainly a challenge to us—is to try to fashion a statutory and regu-
latory framework that both permits the development of new tech-
nology, and recognizes the rights of those who either have made an
investment 1n past technology or are the providers of programming
that will sell that new technology

And 1t 18 certainly not an insignificant challenge, but 1t 15 one I
think you are meeting here today with this bill And I am sure we
will be back as new technology is developed on a whole range of
1ssues over the years

Mr KasteNMEIER In your prepared statement, you mentioned
that the negotiation/arbitration section of the bill as a follow-on to
the compulsory license four-year period can be simplified Do you
have any specific suggestions 1n that connection?

Mr Bogacs 1 shared one suggestion And that i1s the removal of
distributors from the negotiating process would make 1t somewhat
simpler off the bat As we stated, the diastributor 1s not really a
party 1n interest to the negotiations They have no direct copyright
hability under the act Leaving the negotiations to the copyright
owners and the copyright users, as 1s traditionally the case, we
think will simplify 1tems greatly

A couple of other i1deas Perhaps as an inducement to compro-
mase if we reach the arbitration stage, 1t might be wise to restrict
the arbitrators to a choice between the last and best offers of the
copyright owners and the satellite carriers There 1s some useful
precedent in this in the major league baseball negotiations, and we
would be happy to consider that sort of option

It also might be useful to restrict the role of the CRT 1n the ne-
gotiating framework, to either accepting or rejecting the conclusion
of the negotiators rather than empowering them to set up a whole
rate-making proceeding on their own If they reject the negotiators’
agreement, the negotiators could go back and do their work and
then present 1t once again to the CRT, rather than burden the CRT
with a whole new rate-making proceeding

I am sure there are others, and as you move toward markup, we
would be happy to put our creative hats on and try to come up
with some others

Mr KasteNMEeIER I think at this point I will yield to my col-
league, the gentleman from California, Mr Moorhead

Mr MoorHEAD Thank you I had a question and I am going to
give the front side to one of you and the back side to the other

In the Motion Picture Association statement they urged the sub-
committee to make several additional refinements to the bill, one
to clarify the statutory license covers only delivery of superstation
signals to individuals for their private use Two, to impose hability
for royalties on common carriers if they make a direct or indirect
charge for superstation services to TVRO owners

Three, limit future rate negotiations to parties with a direct n-
terest, common carriers and copyright owners Four, ensure that
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copyright owners have a way of checking the accuracy of common
carrier subscriber counts on which royalty obligations are based
And five, expressly limit the license to retransmissions in the C-
band radio frequency range

The question I wanted to ask was, for you Mr Boggs, if all of
these amendments are not adopted, do you still support the bill?
And on the other side, if they are adopted Mr Mooney, does cable
support the legislation?

I wall let you start, Mr Boggs

Mr Boggs We certainly would never appear to present an ulti-
matum to the subcommittee That is not our purpose in making
these suggestions We do think that they are reasonable sugges-
tions that are important to our interests As we move toward
markup, we could probably refine our needs, just as you point out
problems with our request

There are some that are perhaps more important than others,
and as we work to try to simplify the bill, I guess I might say that
removing the distributors from the negotiating process 1s probably
one that would be up near the top of the list

Several of the others are clarifications of what I believe are the
author’s intent of the bill, that we think would be important, but I
do not believe would be controversial The means of ensuring the
accuracy of common carrier subscriber counts 1s something that
the cable industry has managed to quite efficiently and fairly live
with and we think, as well, 1s a reasonable improvement 1n the bill

With regard to the C-band radio frequency limitation, that 18 ba-
sically our desire to know what 1t 1s we are buying here The KU-
band option that was described to you by your earlier witnesses
will bring we know not what 1n the delivery of satellite services
We would like to limit this bill to the known universe at the
moment We think that i1s an ambitious enough task We would
hope the subcommttee would take that to be reasonable

If you reject all of these, I am not sure, I would have to go back
to the studios and see what they think

Mr MOORHEAD Jim?

Mr Mooney I do not have an instinctively adverse reaction to
any of them I would like to see the legislative language because we
do, for example, have the carriers 1n our membership, as associate
members, and I am sure they would want me to see exactly what 1s
being proposed

But as a generic matter, I see no reason why we would be op-
posed to any of those numbers

Mr MoorHEAD The C-band radio frequency range, that limita-
tion 1s one that does not always mean that much to you We have
had 1t explained, I know, but how does that strike you?

Mr MooNEy I conjecture that the reason MPAA has asked for
that, and I conjecture further, that the reason some of my pro-
grammer members would favor that, 1s a feeling that the business
we have now 18 a C-band business with the present generation of
satellites and home satellite receivers whereas K-band represents
the next generation of satellites and the next generation of home
satellite receivers There 18 a strong preference for dealing with
that business, when and if it evolves rather than try to deal with it
legislatively 1n an anticipatory way
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Mr MoorHEAD Mr Boggs, the MPAA has stated in other testi-
mony, that scrambling protects the integrity of the signal But in
this legislation, we are committing a common carrier to unscram-
ble the signal without permission Why do we do that?

Mr Boces A central concern of a copyright owner at all times,
and 1t 1s reflected throughout the copyright law, 1s to be able to
have some reasonable control over the distribution of your product
Our products are not those sorts of things you can put 1n a card-
board box and deliver at the home of your customer They are
ephemeral, as your friend Jack Valente said so many times

The scrambling option that 1s really quite sophisticated, and was
described here today, gives us an opportunity to take some of those
elements of uncertainty about the distribution of our product and
make them quite certain We can know precisely to which home, at
what time, for what cost the product 1s being delivered

The scrambling and descrambling system does indeed protect the
integrity of the product It gives us a chance to market it 1n a way
that did not exist before

Mr MoorHEAD Thank you both

Mr KasTENMEIER The gentleman from Oklahoma, Mr Synar

Mr SyNAR Thank you, Bob

Tim, your testimony suggests that the arbitration section needs
to be simplified You also suggest that we have got to address the
htigation costs of a compulsory license, both of which probably
would be stimulated from the arbitration

Gaven the fact that the proposal calls for a sunsetting after eight
years, how would you respond to the proposal that we do not even
have arbitration, since there 1s a time limit on 1t?

Mr Bocas I think that 1s a reasonable question Considering the
size of this market, and the elaborateness of the procedures that
are 1n your bill, we may have gone overboard a bit My 1nvitation
to try to work to sumphify 1t 1s a sincere one

I think, however, there 1s something valuable 1n this notion here
that the statutory rate that i1s established, the compulsory license
that 1s established, can eventually be replaced with something ap-
proaching a marketplace negotiation It 1s a principle that 1s sug-
gested by this perhaps over elaborate negotiation arbitration proc-
ess

That 1s a principle that 1s important to us One of the reasons
why we are supporting this bill, frankly, 1s that 1t suggests to the
committee and to the world that once we have a compulsory li1-
cense we do not have to live with it forever and ever and ever
There 1s some way of ending 1t

I would be happy to consider options as we move on

Mr SyNar The fact 1s that you brought it up, you say arbitra-
tion needs to be simplified, that the litigation on prevailing or un-
prevailing parties are going to increase litigation costs Why not
even encourage that? Let us just say we will have eight years, that
1s 1t, and after that you win, you have got what you wanted?

It 18 your testimony that brought 1t up, that 1t 1s complicated

Mr Bocgs It 1s important to understand the way the bill would
work The private sector negotiation could begin immediately upon
passage of the bill The statutory rate 1s there 1n case the negotia-
tion comes to nothing



79

But 1t 18 our hope, and 1t would be our intention to announce our
avallability for negotiation right away I think you would agree
that private sector negotiation and arriving at a marketplace rate
18 always better than having Congress tell us what our product is
worth And that 1s not something you would like to do forever

The suggestions that I made to the Chairman for stmplifying ar-
bitration process, I think, would perhaps be some improvements
and we would be willing to consider others I think we would be
reluctant to abandon 1t completely because of that principle

Mr SyNar Thank you, Mr Chairman

Mr KasTENMEIER The gentleman from Califormia, Mr Lungren

Mr LunGRreN I guess the only question I have, Mr Chairman, as
I recall 1in the past, Mr Mooney has expressed an opinion that the
12 cents rate was perhaps too high I did not hear that in his testi-
mony today and I wonder 1f you have come to a different feeling
now, or 1s this just the price of making an agreement?

Mr MoonEy No, I intended to refer back to testimony I have
given previously before this subcommittee on an almost i1dentical
bill, and certainly 1dentical wath respect to that provision

12 cents, I think, was derived from extrapolating the total
amount of royalties being paid per year as against the number of
cable subscribers receiving each distant signal And the average of
that was 12 cents per subscriber per month

That was done, however, prior to the decision of the United
States District Court for the District of Columbia last year to the
effect that the price was too high I do not think there 1s available
sufficient data yet on exactly what those royalties have been 1n the
intervening period But I suspect they are more on the level of six
to seven cents per month per subscriber

If 1t 1s the intent of the commuttee that the backyard dish owners
pay a comparable amount, you might go to six or seven cents On
the other hand, precisely how much 1s paid here 1s probably of
greater interest to Mr Boggs and probably of greater interest to
the satellite carriers than it 18 to me I just make that observation,
but I do not 1nsist upon 1t

Mr LuNGREN Mr Boggs, could you give me the benefit of your
thinking, as to why 12 cents 1s the appropriate figure to have?

Mr BoGgGs As Jim says, the figure was extrapolated by the staff
n the Copyright Office and some of us who were working on the
drafting of the bill, to be basically comparable to the rates that a
cable subscriber would be paying per signal per month

What Jim failed to state was that the rate was also determined
not only before the District Court ruling but before the Court of
Appeals ruling which we expect sometime soon, to affirm that that
1s an appropriate figure

Mr MoonNEy I apologize It 13 a matter currently under htiga-
tion, although supposing the committee felt like 1t, you could put
language 1n this bill that would have the effect of setting the price
at whatever would be the result of an extrapolation made from the
cable price, at any point 1n time

Mr Bogas Absolutely

Mr LUNGREN You two are getting along so well, I wonder 1if
there 1s something around here 1n the air to cause 1t
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Mr Bocags This hittle bit of litigation, and I think Jim we would
agree again, has turned out to probably be more expensive than all
the moneys we will ever receive from this ball

Mr MooNEY The Copyright Bar does not work cheap

Mr LUNGREN You are addressing a panel of lawyers, so we un-
derstand

Thank you, Mr Chairman

Mr KasTeNMEIER The gentleman from Virgimia, Mr Boucher

Mr BoucHerR Thank you, Mr Chairman

Mr Mooney, I understand that NCTA has been involved 1n some
negotiations with the programmers of television programming, and
also with groups that are interested 1n serving as third party pack-
agers, to try to facilitate a process where third party packagers can
get 1nto the business Is that basically correct?

Mr MooNEY I would not characterize 1t quite that way, Mr Bou-
cher As you know, we have had pending for some time a contro-
versy over whether the Congress should mandate third party dis-
tributors 1n the TVRO business notwithstanding that, in our view,
the real 1ssue ought to be whether the consumer 1s being served at
minimal 1nconvenience and at a reasonable price, all of which we
think 1s the case

Notwithstanding that, we do obviously have a controversy still
pending and at the suggestion and urging of several Members of
Congress who have been 1nvolved 1n this controversy on the other
side, I have talked to one group about the possibility of me making
essentially a political appeal to some of the programmers 1n return
for some help 1n extinguishing the controversy

But I am told by the people I have been talking to that they be-
lieve that the protocol of the situation does not allow them to help
me cool out the politics of this problem, which 1s the first time I
have ever had anybody say that to me in this business So we do
not seem to be getting anywhere

Mr BoucHER Well, you have been 1nvolved 1n some negotiations
and, although 1t 18 hardly relevant, I would object to your charac-
terization of the legislation that you are referring to as mandating
that third party programmers be involved It simply would give
them an opportunity in the event that the market would accommo-
date their entry

Nevertheless, you have been 1nvolved 1n these negotiations and I
understand that you have said, to the National Rural Electric Coop
Association, that one condition of your willingness and good faith,
to try to attempt to facilitate a package where they could, 1n fact,
get 1nto the business, would be their withdrawing their support for
certain legislation Is that correct?

. Mr MoonNEey I think it would be accurate to say, Mr Boucher,

that I have said to them that I am not in the habit of attempting to
intervene 1n the business deal process and that were I to do so 1n
this manner, I could only do so in the hope that the political con-
troversy would be cooled as a consequence

I do not think that 1s unreasonable, frankly

Mr BoucHer So then do I understand you correctly to say that
you are not conditioning your willingness to help facilitate their
entry into the market and their ability to do business with the
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cable programmers to mean that they would have to then with-
draw their support for the legislation that 1s pending?

And I guess I am referring specifically to the Senate bill that
;vgaéssgust approved this morning in committee, S 889 and also HR

Mr MoonNEy Mr Boucher, I am frankly less interested in what
would be the formal position of the NRTC than I am 1n what would
be the attitude of the relevant political authorties, the Congress of
thle United States, with respect to the continuing need for such leg-
1slation

Mr BoucHer So 18 it then fair to characterize your answer as
saymng that you will continue, in good faith, to help facilitate an
agreement between cable programmers and the National Rural
Electric Coop Association without regard to their position?

Mr MooNEY No, sir, I have not said that

Mr BoucHErR Well, are you conditioming your willingness to par-
gﬁipgte in good faith on their withdrawing their support for these

s

Mr MoonEY I would condition my sticking my neck out with my
own programmers who, very frankly, would prefer to the greatest
extent possible to engage 1n this business without a middle man be-
cause a lot of them really do not think 1t 1s necessary to have a
middle man

I am conditioning my willingness to stick my neck out on the
willingness of some of the people who are running the NRTC to
help extinguish the political controversy

Mr BoucHEir I do not understand what you mean by help extin-
guish the political controversy Does that mean withdraw their sup-
port for the legislation or does 1t not?

Mr MooNEY It seems to me that if they did not keep pressing
for the bill, 1t would do a great deal to extinguish the political con-
troversy

I am not sure what you are getting at, sir Are you suggesting
that anything I have done 18 improper?

Mr BoucHer No, I am not suggesting that 1t 18 improper, but I
am just trying to figure out the political dynamic of the cable 1n-
dustry with respect to the legislation that s pending, that would
help 1mprove services for the owners of backyard satellite dishes

I sense that you have been working behind the scenes to try to
impede the progress of the legislation I am quite concerned by that
because I, for one, tend to see the backyard satellite dish presence
as being competition for your industry, and competition that 1s
quite healthy rather than to the contrary

And to the extent that you are trying to extinguish that compet-
tion or inhibit the level of services that make 1t viable, then I think
your conduct 1s quite anti-competitive

Mr MooNEY Mr Boucher, I have been working up front and in
public to impede the progress of the legislation because the people I
represent, who include the programmers, think 1t 18 an unwarrant-
ed incursion on their business judgment There has been nothing
covert or secret about our attitude as a trade association towards
these hills

At the same time, I have had Members of Congress, who have
been 1nvolved 1n this legislation, come to me and say we think this
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would go away 1f you could work something out with the rural elec-
trics And when I hear that, I think I am hearing something and
take 1t seriously

Mr BoucHER Let me ask one additional question For purposes
of this hearing, I gather that H R 2848 which we are hearing today
18 not on your hit list That 1s not one of the bills that you require
that support be withdrawn for?

Mr MoonNeEy We support the legislation, Mr Boucher

Mr Boucher Thank you, very much

Mr KasteNMEIER The gentleman from Ohio

Mr DeEWINE I have got one question for you, Tim You indicat-
ed, 1n your testimony, that this legislation would limit the expan-
scllon of superstations, and seemed to indicate that that i1s a good
idea

As a public policy question, why 1s that good public policy?

Mr Bocas It sounds pretty bad, does 1t not?

The superstation 1s, 1n our mind, a bootstrap industry It 1s an
industry that came into being by accident or, for them fortuitously,
based upon the desire of the committee, 1n the 1976 act, to create a
way for distant signals to be continued to be delivered to cable
homes That was a desireable goal

What happened however was that, at least in the case of WGN,
WTBS, and now you will hear later from others who are marketing
basically superstation signals, that people saw an opportunity to
use the compulsory license as a way to get programming, our pro-
gramming, and to resell 1t

The compulsory license 1s very cheap We do not think that it
has met, or 1s likely to meet, the value of our programming that
are carried on those distant signals Therefore, we are opposed to
the creation of many, many, many more distant signals We can
certainly live with those that are there today, and the bill estab-
lishes the threshold for the introduction of new distant signals

But we are concerned about the total expansion of distant sig-
nals That 1s why that reference 1s in my testimony

Mr DEWINE So your attitude 1s a practical one You have to put
up with the ones that are there now, and maybe accommodate
them, and accommodate the folks who are used to watching the
Cubs and Braves, but that 1s 1t

Mr Boggs That 1s right I think we would prefer that WTBS
become a cable service and pay full copyright fare We would
prefer that WGN become a cable service if they want to be deliv-
ered to homes, and negotiate with us for a package of programming
and pay full copyright fare, just as HBO does, just as Showtime
does, Just as the others do

Mr DEWINE Thank you

Thank you, Mr Chairman

Mr KastenmEeier Thank you

Mr Mooney, I am interested 1n your views on this bill and not
certainly on other bills I appreciate the fact that you are support-
ing this bill

But in general, with respect to the association and most of its
membership, what do you expect they would either gain or lose as
a result of the enactment of this bill or something like 1t?
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Mr MooNEY I have a couple of companies who are interested 1n
retailing these signals to home dish owners, but as a broad matter,
I do not think we gain or lose anything

This 15 a situation which obviously arises because there 1s a cable
industry That 18 what all these signals are doing up on the satel-
lites ere has developed, over the past five or six years, a much
smaller industry involving people who have gone out and bought a
home version of what was onginally developed as a commercial
satellite receiving dish

This was made possible by the FCC’s action 1n 1979, deregulating
the ownership and use of backyard dishes which was an action
which my industry did not object to This was further enhanced by
the action of the FCC, I believe, 1n 1985, in pre-empting the ability
of local governments to use zoning regulations to discourage the
use of backyard dishes And that was something that my industry
did not object to

We think that we have an obligation to come up here and say we
do not object, either, to the Congress extending to this market the
same regulatory treatment with respect to the use of distant broad-
cast signals as 1t has extended to my industry

Mr KasteNMEIER Thank you

Mr Boggs, basically what would the motion picture industry as a
whole either gain or lose by this legislation?

Mr Boggs As you know, the leaders in the motion picture in-
dustry over the last two years, I think 1t 18 fair to say, have been
very concerned about competition to the cable industry The con-
centration that grows seemingly every day in the hands of a few
large MSOs 1s of concern to us I think 1t 1s of concern to others in
the city, policy makers and others as well

This bill, while a small gesture, I would admit, 1s a gesture on
behalf of the notion that there should be competition to the cable
industry Cable, as Jim said, enjoys the benefits of compulsory h-
cense This small competitor should enjoy this same benefit

So to that extent, we benefit from the principle that there should
be competition 1n the marketplace

Second, we benefit from the notion that people should pay for
our goods when they use them, something that 1s very important to
us

Third, I think we benefit from the notion in the bill that at some
point, a statutory license, a compulsory license, 1s not necessary to
do business 1n this market This bill 1s valuable to us, in principle,
because 1t phases out that compulsory license

Mr KAsTENMEIER Thank you

In fact, if there are no more questions, we have reached the noon
hour I want to thank both Tim Boggs and Jim Mooney for appear-
ing here this morning and I hope, Jim, your eyes clear up and you
will not have to use dark glasses

Mr MoonNey Thank you

Mr KasteNMEIER Thank you both

Our last panel of witnesses, consisting of proponents of the legis-
lation, will be first Mark Ellison, who will present the views of Sat-
ellite Broadcasting and Communications Association Mr Ellison 1s
Vice President of Government Affairs and General! Counsel of
SBCA He has had many years of experience 1n the communica-
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tions field, having previously worked for Turner Broadcasting and
USs Telecom now called US Sprint

Second, Mr Roy Bliss will present testimony on behalf of three
common carriers, Tempo Enterprises, Unmited Video, Inc and East-
ern Microwave Mr Bliss 1s Executive Vice President and Chief Op-
erating Officer of United Video, which 1s a common carrnier for
WGN, WPIX and KTVT He has worked 1n the cable television in-
dustry since a very early age, we are told

Third, Mary, or Kazie, Metzger will appear for Satellite Broad-
casting Network, SBN She 1s President, Chairman of the Board,
and co-founder of SBN Ms Metzger began her career 1n telecom-
munications 1 1975 In the interim, she has worked for RCA
American Communications, Inc and Group W Cable

I would also ask permission, without objection, to incorporate 1n
the record, I believe he 1s here 1n the room, the statement of Mr
Bertram W Carp, Vice President for Government Affairs, Turner
Broadcasting System So his statement, 1n 1its entirety, will appear
1n the record

[The statement of Mr Carp follows ]
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The Satellite Home Viewer Copyright Act of 1987, H R
2848, 1ntroduced by Chairman Kastenmeiler, Congressman Synar and
others, represents a far-sighted and thoughtful solution to
what has become a maj)or problem i1n the communications industry
-- how to provide satellite-delivered superstations to the
growing numbers of home satellite dish owners

Turner Broadcasting System, Inc supports this bill, and
commends Chairman Kastenmeier for his enlightened approach to
this problen We are pleased to be given the opportunity to
make comments for the record

Turner Broadcasting System, Inc owns and operates three
satellite-delivered services SuperStation TBS, Cable News
Network, and Headline News Turner Broadcasting also owns and
operates the Atlanta Braves National League baseball team,
maintains a 96% limited partnership 1nterest 1n the National
Basketball Assoclation Atlanta Hawks, and owns and markets the
MGM f1lm library and other programs owned by TBS through 1ts
subsidiaries to broadcast, cable and home video markets
throughout the world

The issues before the subcommittee are complicated In
order to facilitate the purposes of this hearing, we feel the
members might benefit from a brief history of SuperStation TBS,

the nation's first basic cable network, which now reaches over
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42 million households and involves annual advertising sales of

over $70 million

History of SuperStation TBS

In 1970, Ted Turner acqulred a controlling 1interest in a
UHF broadcast station located 1n Atlanta The satation's
audience was quickly expanded through cable carriage By
m1d-1979, the station had been renamed WTBS, and was being
provided by almost one hundred cable systems to over 400,000
homes But because reception was limited to the reach of
sophisticated antennas and microwave relays, WIBS could not be
received beyond a few hundred miles of Atlanta

In 1975, Turner saw that satellite technology could
provide a way to give distant cable systems access to WIBS that
could not afford the expense 1involved 1n delivery of WTBS by
terrestrial microwave The use of a communications satellite
to distribute television signals was a natural evolution of the
terrestrial distribution technology that would result in better
quality signals being available to a larger area at a lower
cost than could be achieved through terrestrial microwave
facilities

At the time, TBS had 1ncorporated a subsidiary which it
intended to use to operate a satellite common carrier for the
purpose of retransmitting WTBS to cable systems nationwlide
Advised that the copyright law probably prohibited a licensed

broadcast station from serving as its own common carrier, TBS
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sold the common carrier subsidiary, Southern Satellite Systems,
Inc , for $1 00 to 1ts current owners The company 1s now
known as Tempo, and has proved to be a successful and
1nnovative provider of programming to varlous markets

SuperStation TBS was born 1n December, 1976, when Tempo
began retransmitting WTBS via satellite to 1ts cable system
customers Tempo received WTBS's signal off-the-air The
signal was then uplinked to an RCA Americom domestic
gatellite SuperStation TBS then could be received by any
cable system 1n the United States with a satellite dish pointed
at the RCA satellite

SuperStation TBS thus became the first basic cable
programming service avallable nationwide The growth 1in the
cable carriage of the SuperStation was fueled by the diverse
family-oriented entertalnment programming 1t carried The
SuperStation's attractiveness was further 1increased by the
inclusion 1n 1ts programming fare of major sports events TBS
acquired the Atlanta Braves 1n 1976 and a controlling 1nterest
1n the Atlanta Hawks in 1977, 1n large part for their
programming potential

In mid-April of 1979, Tempo began receiving the signal of
WTBS by means of a direct mlcrowave 1nterconnection between
WTBS's transmisslion tower and Tempo's uplink facility 1in
Douglasville, Georgia In addition to 1mproving WTBS's signal
quality, the microwave 1nterconnection with Tempo allows TBS to

substitute national commerclals 1n the signal sent to Tempo 1n
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place of purely local commercials broadcast over the air 1n
Atlanta This method of operation has been approved by the
Federal courts as consistent with the copyright laws Although
Tempo charges for carriage of WTBS, under the terms of the
Copyright Act of 1976, WIBS cannot and does not receive any
portion of the operator payments, and therefore must rely
golely on advertising revenues to finance 1ts operations

TBS has made no effort to hide WTBS's emergence as a
superstation To the contrary, TBS actively encourages cable
gystems to contract with Tempo for carriage of WTBS and has
widely publicized the expansion of WTBS's audience through
cable carriage Information concerning the sgize of WTBS's
cable audience 1is regularly reported in television industry
trade journals

The copyright owners from whom TBS has obtained program
licenses are under no compulgion to license works to TBS
Those copyright owners who continue to license works to TBS do
go with the knowledge that WTBS's programming 18 being
retransmitted by Tempo to cable systems across the nation All
but one of the current WIBS programming contracts were signed
gince satellite distribution of the superstation has commenced

Throughout the 1980°'s, WTBS has also renewed virtually all
1ts syndicated programming contracts for series and movies In
all cases, these contracts were freely entered into by willing
sellers, in full recognition of the fact the programming was to

be carried nationally by Superstation TBS In fact, many of

89-491 0 - 89 - 4
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the contracts expressly acknowledged WTBS's right to substitute
national commercials on its national feed

Program suppliers receive compensation for the cable
carriage of WITBS in two ways

1 Direct Payments from TBS

As WTBS's audilence has expanded, copyright owners have
demanded much higher 1license fees ftqg TBS commensurate with
the SuperStation's nationwide cable audience Oon an annual
bas1s, the total license fees paid by TBS to program suppliers
has 1ncreased from $713,325 in 1975 to $15,276,478 in 1986, an
over 20-fold 1increase In that same period, the total dollar
amount of new program license agreements executed annually by
Turner Broadcasting has 1ncreased from $816,296 1n 1975 to
$26,200,000 1n 1986, an 1increase of over 3,000 percent
Moreover, in the first five months of 1987, WTBS executed
agreements for over $21,000,000 TBS has accepted these
increased costs, on the assumption that the law would permit
continued national coverage

2 Copyright Payments from Cable Systems

Program suppliers receive compensation for the cable
carriage of WTBS a second way In 1976, Congress amended the
copyright Act and established a compulsory copyright 1license
where cable systems may retransmit broadcast signals so long as
they comply with statutory formalities In return for this
compulsory license, cable systems are required to pay a royalty

fee to the Copyright Office
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These fees in turn are distributed by the Copyright
Royalty Tribunal The bulk of these moneys is distributed to
program suppliers whose programming was carried on broadcast
stations like WTBS, which are imported into distant televigion
markets Thus, in addition to direct license fees paid by
Turner Broadcasting reflecting its nationwide carriage, program

suppliers receive license fees from cable systems via the CRT

TBS Hag Reinvegted the Additional Revenues from SuperStation

TBS in Innovative Proqramming and News Services

The revenues from the SuperStation made possible the start
and fostering of Cable News Network (CNN) and its companion
news service, Headline News

The growth in cable system carriage of WTBS, coupled with
the national advertising time that TBS could sell utilizing its
microwave feed to Tempo, also provided TBS the resources to
create its own programming original programming endeavors
include "Portrait of America," the National Geographic, Jacques
Cousteau, and World of Audubon speclals, as well as original
first-run family comedy series In 1986, approximately 24
percent of programming broadcast was produced specifically for
the company

To ensure quality programming for the future, in 1986 TBS
paid over $1 billion for the MGM film 1library and extensive
rights to the Warner Bros and BRKO 1libraries, which

collectively comprise one of the largest feature film resources
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in the world, consisting of approximately 3,600 pictures TBS'
analysis underlying this acquisition was that the product could
profitably be s8old to broadcast stations and also appear on

WTBS

Turner Broadcasting's Approach to Satellite-Delivered Packages

CNN and Headline News were the first baslc cable networks
to scramble -~- in July of 1986 TBS moved to scramble as
quickly as the Videocipher 11 technology emerged as the
industry standard, for a simple reason CNN and Headline News
are supported 45% by advertising and 55% by subscriber fees
For years they have been plagued by "free riders® --
particularly businesses like hotels, motels and bars -- who
have received CNN and Headline News for free while cable
customers have paiad Scrambling is the only effective way to
make sure that those who use distribution methods other than
cable to receive CNN and Headline News also pay for these
valuable services.

Beginning in 1late 1985, before CNN and Headline News
gscrambled, TBS offered 1its cable affiliates non-exclusive
distribution rights, which allowed them to sell CNN and
Headline News to home dish owners in and near their cable
franchise areas To date, approximately 30% of TBS' cable
affiliates are involved in marketing to home dish owners

In mid-1986, TBS opened its own consumer order center to

make CNN and Headline News available nationwide to home dish
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owners through a toll-free number TBS sells both services
combined for $25 00 a year, a little over $2 00 a month and
less than a quarter of the $111 80 annual cost of a Washington

Post suscription

on June 30, 1986, TBS authorized HBO to eell CNN and
Headline News concurrently with HBO/Cinemax, and on July 30,
1986, TBS authorized Showtime to market CNN and Headline News
with Showtime/The Movie Channel CNN and Headline News are
included i1n the $10 95 monthly package of basic services ($7 00
with subscription to Showtime or The Movie Channel) announced
by Viacom Satellite Networks

TBS has entered into arrangements with manufacturers and
wholesalers of home dishes and descramblers under which
satellite equipment purchasers receive free or discounted
subscriptions to CNN and Headline News At present TBS has
such arrangements with over 20 companies

TBS has worked hard to involve retailers of home dish
equipment in the sale of CNN and Headline News At present
over 3000 home satellite equipment retallers are engaged 1n
selling CNN and Headline News

And in June of this year, TBS entered 1nto an agreement
under which the National Rural Telecommunications Cooperative,
affiliated with the National Rural Electric Cooperatives
Association, will include CNN and Headline News 1n a package of
program services which NRTC is marketing to home dish owners 1in

conjunction with rural cooperatives around the country
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Although Turner Broadcasting has scrambled and
aggressively marketed CNN and Headline News to home dish
owners, TBS does not control or participate in either the
recent scrambling of SuperStation TBS 1n October 1987 by Tempo
or Tempo's marketing of SuperStation TBS to home dish owners
Under the copyright laws, the decisions with respect to
scrambling of SuperStation TBS must be made by the common
carrier and not by SuperStation TBS

Experts differ on whether current copyright law can be
read to allow marketing of satellite-carried broadcast signals
to home dish owners Nevertheless there 18 a respected body of
opinion that the copyright law 1n 1ts current form does not
allow such marketing TBS would welcome the opportunity to
encourage and actively support the marketing of SuperStation
TBS to home dish owners However, these legal uncertainties
prevent us from doing so, and in fact caused us to withdraw
from an earlier attempt to market a package largely comprised
of superstations to the TVRO industry

On March 17, 1986, Registrar of Copyrights Ralph Oman
discussed this issue in a 1letter to the Chairman of this
subcommittee The letter states in part as follows

Congress neither approved, implicitly or explicitly., nor

did it even contemplate this type of activity in granting

the exemption to passive carriers Therefore, I reach

the preliminary judgment in this difficult and
controversial area of law, that the sale or licensing
ofdescrambling devices to satellite earth station owners

falls outside the purview of Section 111(a)(3),
particularly where the carrier itself encrypts the signal
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Statement of Bertram W Carp
Page 10

Until this question is clearly resolved, SuperStation TBS
cannot benefit from the aggressive marketing approach that has
been 80 successful with CNN and Headline News Therefore
Turner Broadcasting supports the efforts of this subcommittee
to blaze a clear path through this legal thicket, by expressly
authorizing the sale of satellite-delivered broadcast sgtations

to home dish owners

TBS Supports H R 2848

The bill 1ntroduced earlier this vyear by Chairman
Kastenmeler, H R 2848, the Satellite Home Viewer Copyright Act
of 1987, represents a rational solution, and we support the
b1ll 1n its current form Its enactment may well be crucial if
the TVRO market is to succeed

It 18 always the case that the legislative process must
balance competing 1nterests H R 2848 has achieved a workable
balance of 1interests, and thus should receive the support of
programmers and the TVRO community alike Obviously, the bill
18 not perfect from our point of view For example, we would
prefer that the license to transmit to home dishes be provided
on a permanent basis But we are willing to support a fair
compromise, and we urge others interested in serving the home

dish marketplace to swallow their objections and do so as well

Thank you for the opportunity to comment on this important

legislative effort
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Mr KasteNMEIER Mr Ellison, Mr Bliss, Ms Metzger, you may
proceed 1n order of introduction and we will reserve questions until

you have concluded your three presentations
Mr Ellison

TESTIMONY OF MARK C. ELLISON, VICE PRESIDENT OF GOVERN-
MENT AFFAIRS AND GENERAL COUNSEL, SATELLITE BROAD-
CASTING AND COMMUNICATIONS ASSOCIATION OF AMERICA;
ROY L BLISS, EXECUTIVE VICE PRESIDENT, UNITED VIDEO,
INC, REPRESENTING SOUTHERN SATELLITE, UNITED VIDEO,
INC, AND EASTERN MICROWAVE, INC., AND MARY C. (KAZIE)
METZGER, PRESIDENT, SATELLITE BROADCAST NETWORKS

Mr ELnisoN Thank you, Mr Chairman On behalf of the SBCA,
I am very pleased to be here today I would like to thank you, Mr
Synar, Mr Boucher, and Mr Moorhead for your introduction of
this crucial legislation

The SBCA, whose manufacture and distributor members are re-
sponsible for about 85 percent of the systems 1nstalled in the mar-
ketplace today, strongly support HR 2848 We, too, have some con-
cerns about some provisions of the bill We will work with the sub-
committee toward modifications, some of which have been men-
tioned by Mr Synar earlier

Before I go 1nto specifics about the situation that exists today
with the copyright compulsory license as it respects the TVRO
market, I would like to mention a few key dates 1n the history of
satellite television, just to put things into perspective

In September of 1975, HBO became the first programmer to de-
hiver programming via satellite to cable head ends About a year
later, a gentleman by the name of Taylor Howard, who 18 now the
chairman of the SBCA, went out into his garage and with spare
11)3%8’ built the first home satellite dish That was September of

In 1979, Neiman-Marcus put out a christmas catalog and on 1its
cover was a home satellite dish and the price of that dish in 1979
was $36,000 Today, as you have already heard from some of the
witnesses, a top of the line system with remote control, digital
stereo, and top quality video can be purchased for about $3,000

In 1980 there were 5,000 dishes sold and by 1985 the annual rate
was something 1n excess of 700,000 dishes In 1986, however, HBO
scrambled and other programmers followed, and in the ensuing
confusion and concern about programming availability, the level of
sales dropped to 250,000 per year down from about 750,000 per
year

This year 1t looks like the numbers will stay about the same We
will be around 250,000 systems The market 18 poised for a come-
back We see the possibiity of a strong resurgence in C-band and
we are on the verge of launching K-band satellites and we think
our market 18 ready to take off

But there 1s one thing that can really change that picture, to the
great detriment of the TVRO market, and that would be the fail-
ure of Congress to adopt HR 2848 We are faced today with a ve
sen(:lxg threat, and that 1s the loss of superstations and networ
sign
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If our industry and our viewers lose those 14 superstations that
are out there today, we beheve that the damage to our industry
could be greater than that caused by the 1986 scrambling of pro-
grammers Networks and superstations have scrambled or will
scramble The networks intend to use an incompatible scrambling
system Right now the only access 1n much of rural America 1s via
satellite interception of the network feeds

Two of SBCA’s members, SBN who 1s here at the table with me
here today, and NetLink USA, have offered a solution to the prob-
lem of serving that last mile and reaching those viewers that are
out 1n rural America who cannot receive the off air signals That 1s
the retransmission of network affihate signals via satellite

NetLink, I might mention, does have a contract with NBC, or 1s
in the process of negotiating a contract with NBC, however I do not
think that that 1s a complete solution to the problem There are
underlying copyright holders who have yet to agree to that con-
tract and 1t 1s 1mperative that this legislation before us retain the
network signals throughout the legislative process and that the bill
be passed 1n tact

The common carriers and other satellite programming providers
are selling the superstation signals to the backyard dish market
and both the network carriers and the independent station carriers
are doing so today using the 1976 compulsory license There 1s a
problem

As has been referred to here today, SBN has been sued by the
networks in two jurisdictions with the fundamental 1ssue there
being the question of whether the 1976 Act applies to the retrans-
mission of distant broadcast signals to the backyard dish market

If SBN loses 1ts suit 1n New York or in Atlanta, the repercus-
sions of that case or the precedent of that case will apply to the
independent stations as well, in all hikelihood It 1s very possible
that our industry would face the extreme damage referred to earl-
er, and that 1s the loss of all of the superstations

This bill assures access to all Americans to network and inde-
pendent station programming It draws a very fair balance between
the public interest and the interests of the copyright holders I
would say, 1n response to some of the questions that Mr Moorhead
has asked, and anticipating that question, that 1n our opinion this
bill must apply to both C-band and K-band transmission To limat 1t
at this time makes no sense It will only result in our being back
here again, within a year or two, seeking to broaden to cover the
transmission by KU-band

This bill allows our industry to grow and become a viable form of
program distribution Access to network and other programming
must remain available to all Americans HR 2848 assures that
every television home, no matter where 1t 1s located, will be able to
share 1n the entertainment, sports, news, and educational program-
ming provided by the networks and superstations

Thank you Mr Chairman, I have some handouts relating to sat-
ellite television and some of the questions earlier about system
sales, which I would like to have made part of the record, with
your permission

[The statement of Mr Ellison follows ]
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Mr Chairman and members of the Subcommittee, my name is
Mark C Ellison and I am the Vice President of Government
Affairs and General Counsel for the Satellite Broadcasting and
communications Association of America (SBCA) Pirst of all, I
would like to express our sincere thanks to the Chairman, Mr
Moorhead, Mr Synar, and Mr Boucher for their introduction of
the Satellite Home Viewer Copyright Act of 1987 I also wish to
express our gratitude to the Subcommittee for holding this
hearing and giving me the opportunity to testify for the SBCA

in support of this crucial legislation

The SBCA is a trade association comprised of four basic
groups. satellite manufacturers and system providers, earth
station equipment manufacturers, distributors and retailers of
satellite television equipment, and satellite television
programmers, including program originators, common carriers and
program packagers SBCA's manufacturer and distributor members
are responsible for over 85% of the home satellite systems sold
today For the 1information of the Subcommittee, I have

attached a roster of the SBCA membership to this testimony

Satellite television direct broadcasting service offers the
American consumer the very best in technological quality and
the greatest choice in programming Most importantly, it
offers rural Americans the chance to receive the same

programming enjoyed by those in urban areas
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Everyone in the home satellite television industry stands
to be deeply affected by the 1legislation at hand today. 1In
1985, over 700,000 Americans installed satellite television
antennas In January of 1986, HBO became the first programmer
to encrypt (or ®"scramble") its programming Other programmers
followed, and in the ensuing confusion about program
availability dish sales fell to under 250,000 systems 1n 1986
After two years of devastating sales levels, the home satellite
television industry is poised to stage a comeback However, due
to uncertainties in the existing Copyright Act and aits
compulsory license for the retransmission of distant broadcast
signals, our industry and 1ts customers face the imminent
threat of losing access to network programming and all of the
independent "superstations® The detrimental impact which such
a loss might have on our industry cannot be overstated. The
loss of the 14 existing superstation signals could be equal in
impact to that suffered when programmers first scrambled their
signals (A list of the 14 superstations 1is attached to my

testimony )

All three of the networks have announced plans to encrypt
their satellite delivered backhauls and network feeds In much
of rural America the only access to network programming is the
reception of those signals with a dish antenna The plans of
the networks are to use an encryption system which 1s not
compatible with the system now widely in use by home satellite

viewers: General Instrument's VideoCipherII Unless common

-2 =
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carriers are able to retransmit distant network affiliate
signals, millions of Americans will lose access to network

signals

In an effort to fill the void which will occur when the
networks scramble, two SBCA members, Satellite Broadcast
Network 1Inc (SBN) and Netlink USA have commenced operations
whereby they receive the off-air signal of network affiliates
and encrypt and retransmit those signals to home satellite dish

owners

Similarily, signals of the independent "superstations",
(e.d., WIBS (Atlanta), WPIX (New York), WWOR (New York), and
KTVT (Fort Worth)), have been scrambled However, the
encryption system used by the common carriers uplinking the
signals of those stations is the VideoCipherlI, and the signals

are being marketed to home satellite viewers

All of the entities delivering network and independent
distant broadcast signals signals today are doing so under the
1976 Copyright Act, taking the position that they are "wireless
cable systems”, entitled to avail themselves of the same
compulsory 1license enjoyed by other cable systems However,
this position has come under attack In two separate actions,
the networks have instituted litagation against SBN,
challenging their use of the compulsory license under the 1976

Act The fundamental issue in that litigation is the question

-3 -
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of the applicability of the compulsory license in the delivery
of distant broadcast signals to home satellite viewers

Therefore, a decision against SBN in either of those actions
would, in all 1likelihood, result in the 1loss of all

superstations for satellite television viewers

Enactment of Bl1ll before Yyou today would eliminate that
threat and assure all Americans of access to network and

superstation programming

H R 2848 provides a mechanism whereby access to distant
broadcast signals by home satellite viewers will be assured and
harm to the fledging DBS industry will be prevented At the
same time, this statutory license will have 1little or no
adverse effect on the rights of copyright holders and

licensees

As HR 2848 moves through the legislative process, the
SBCA will work to modify some provisions of the Bill in order
to achieve the best possible legislation In so doing, we will
seek to balance the interests of our own industry against the
concerns of copyright holders and licensees There 1is one
provision in particular which we will seek to revise* the
limitation on superstations launched after June 1, 1987
Presently, H R 2848 would provide a statutory license to

superstations delivered via satellite as of June 1, 1987, and

-4 -
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those subsequently launched if they are delivered to at least
10% of the cable market The SBCA does not believe that the
satellite broadcasting industry should be tied to any benchmark
of penetration by a competing technology and we will seek an

acceptable alternative

Copyright holders who might stand in opposition to the Bill
must bear in mind that the ultimate aim of the copyright law is
to stimulate artistic creativity for the general public good
In the recent case of Sony Coxp. of America v. Universal City
studjos, the Supreme Court noted

The monopoly privileges that Congress may authorize
(under the Copyright Act) are neither unlimited nor
primarily designed to provide a special pravate
benefit The copyright 1law, like the patent statute,
makes reward to the owner a secondary consideration

The adoption of the compulsory licensing scheme for cable
systems by Congress was to further this public interest
Likewise, the Bill before you holds the promise of significant
public benefit and the statutorily determined royalties are an
acceptable legislative balance between the need for program
dissemination and appropriate compensation to the copyright

holders

Similarly, the networks hold 1licenses to use one of our
nation's most valuable resources, the broadcast channels It is
axiomatic that they have a duty to serve the public in the

broadest possible fashion To date, the SBCA has not opposed

-5 =
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the plans of the networks to scramble their signals The
delivery of network signals to all Americans 1is possible via

satellite and the networks must not stand in the way

Any fears that the network affiliates may have about
viewership dilution due to the importation of distant
affiliates' signals are unfounded It is our opinion and belief
that where a viewer in a local community 1s able to receive the
off-air signal of an affiliate, they will not pay the required
subscription fees to receive the distant signal This is due
not only to the cost factor, but the fact that television
viewers naturally prefer to watch the news and other
programming carried on the local affiliate And, as nearly all
satellite systems are equipped with an A-B switch to allow the
viewer to readily change from satellite antenna to broadcast
antenna, viewing of all available local stations 18 easily

accomplished

Also, I would urge the Subcommittee to recognize that there
are only 2,000,000 C-band satellite antennas installed today
and less than 300,000 of those are equipped with the decoders
needed for reception of the retransmitted distant signals
HR 2848 would sunset after 8 years Even if sales levels
were to double over the current level (to 500,000 systems per
year), there would be only 6,000,000 satellite systems in place
at the time this Bill would expire 1In a market consisting of

nearly 100,000,000 television homes, it is highly unlikely that
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any network affiliate would suffer as a result of the passage

of H R. 2848.

It is essential that 1legislation be enacted to make clear
the right of home satellite television viewers to receive
independent and network distant signals Just as cable, in its
infancy in 1976, needed enactment of the existing compulsory
license, the direct broadcast industry must receive comparable
consideration which will allow it to develop as a viable
television delivery technology, capable of competing in the
marketplace Access to network and other programming mnust
renmain available to all Americans K R. 2848 assures that every
television home, no matter where it is located, will be able to
share in the entertainment, sports, news, and educational
programming provided by the networks and independent

superstations



Barth Mezbers

Advanced Scientific Products, Inc
American Metal Spinning Ltd.
~ Amway Corporation
California Amplifier
Channel Master
Chaparral Communications, Inc
Cincinnati Microwave Comnm
DH Satellate
DX Communications
Echosphere Corp
Expanded Metal Corp
Fortuna Communications
General Instrument Corp
Hero Communications of FL, Inc
Kaul-Tronics, Inc
NEC Home Electronics
Norsat International, Inc
Panasonic Industrial Co
R L Drake, Co
Satellite Television Tech 1Int'l
Sony Corp of America
Toshiba America
Uniden Corp of America
Winegard Company
Zenith Electronics Corp

Sortware/Programmer Members

Amway Corporation

Canadian Satellite Comm Inc
Chraistian Broadcast Ntwk , Inc
CommTek, Inc

Disney Channel (The)

ESPN

Eastern Microwave, Inc

Group W Satellite Comm

Home Box Office, Inc

Home Dish Only Satellite Network
Home Satellite Services

Home Sports Entertainment

NRTC (Nat'l. Rural Telecomm Coop )

Nat'l Satellite Prog Ntwk
Netlink USA

Playboy Channel

SHOWTIME/THE MOVIE CHANNEL Inc
Satellite Broadcast Network
Tempo Enterprises, Inc

Turner Broadcasting Systenms, Inc
United Video

Space Members

COMSAT Corporation

GE Americom

General Instrument Corp

Home Box Office, Inc

Hughes Comm Satellite Services
US Satellite Broadcasting (USSB)
Viacom International

Individual Members

Mr Daniel M Zinn

Mr David L Bondon

Mrs Ruth Vollrath

Mr REdward ¢ Allred

Mr Harley W Radin

Alpert & Assoclates

Beyond War

Comericom Cable, Inc

Daniels & Asso , Inc

Dorseys of Oshkosh, Inc

Fofiel International

George A Bossons, Consultants
HI-NET

Nat'l Center for Assn Resources
National Satellite Antennas
Rainbow Satellite

TMG/INC

X~-Press Information Services



Retail/Distributor Members

AAA Antenna Services, Inc
AEI Music Network Inc.

AEI Music Network Inc
Accurate TV & Satellite
Action Earth ~ Satellite Corp
Aer-Wave Systems, Inc
Allman

Alpine Microwave

American Enterprises
American Television & Comm Corp
American Visual Concepts, Inc
Antennas By John

Arc Cable & Comm , Inc

Arc Satellite

Arizona wholesale Supply Co
AstrovVision Satellite

B&J Electronics

B-J Supply Company

Barber's TV/sat Sales & Service
Bayonne Satellite Systems
Best Reception Systems, Inc
Bill's Electronics

Blue Sky Enterprises
Bluefield Distributing Co
Buchanan Satellite

C & H Electronics

C A S Satellite Systems
CIELO Communications Inc
Css

Capitol Antenna Service
Capizzi satellite Systems
Carpenter Radio Co

Central Florida Satellite TV Sys
Charlie's Electronics

Chris TV

Christenson Enterprises
Circuit Doctors, Inc
Clearview Satellite

Comtec Satellite Comm
Connolly's Satellite TV
Constellation Satellite
Consumer Satellite Sys Inc
Corner Rock Satellite
Couch's Electronics

Country Cable TV, Inc

Cox Satellite Services
Cumberland Elect Inc.
Custom Satellites

D&H Distributing Co. Inc
DWF Company

Dahlstrom Construction
Daniels & Asso.

David Shipp Antennas

Davis Antenna Inc.

Delta Satellite Corp

Denco Systems

Discount Satellite TV
Diversified Enterprizes
Earth Systems

Eastern Company d/b/a Eastco
Echosphere Corp

Electronic Systems
Electronics Etc

Electrotex

Finger Lakes Satellite Inc
First Carolina Satellite Dist
Focii satellite Co.

Foster Ranch Airport Elect
Future Vision satellite
Gill's Electronics

Global satellite Inc.

Ground Plane Elect , Inc

H&H Electrical Systems, Inc
H § S

HL Communications

Hal's Electronics Sales & Serv
Hamblin Antenna Service Inc.
Hansen Video & Satellite
Harbor Lights

Harney Telephone Service

Hi Tech Satellite

High Frontier Dist
Hitchcock Sales

Home Box Office, Inc

Home Satellite TV

Hopewell Satellite

Hughes Expert TV Service Inc
Hulsey & Hulsey, Consultants
Intel-Star Inc

Invecom, Inc

Iowa Satellite Dist

J&K Enterprises

JC Smith Electronics

JSAT

Jersey Jim Towers TV

K&K Communications

KLH Satellite Systems
Keystone Arthur Telephone Co
King's Antenna Service

L'N'A Satellite Systems
Lambert Satellite TV
LeMieux Electronics

Les TV

lewis Communications

Little Ocmulgee Service Corp
Madsat

Maidencreek TV & Appliance
Main Electronics Co.
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Retail/Distributor Members ~ Continued

Maryland Microwave Services
McLean Satellite Systems
McMaster Antenna System

Mesters HBO

Micheal Electronics

Mid-Central Electronics
Mid-Michigan Home Entertainment
Mobile Audio

Modern Computor Sys of N Dakota
N Central Satellite Antenna Sys
NWS Corporation

National Satellite & Antennas, Inc
National Satellite Communications
Neistadt Inc

Network Communications

North American Satellite Dist Inc
North American Satellite Serv
Omnivision

P & M Communications

P & R Satellite

P-N Junction

Pasley Satellite Center

Peerless Satellite Network

Pico Products, Inc

Pine Ridge Electronics

Pioneer Rural Serv Corp

Price's Electronics & Const
Puvalowski Home Entertainment
Radioc Resources of NE

Ramgey & Son TV

Randolph Telephone Membership Corp
Recreational Sports & Imports, Inc
Regan Electronics

Rick Renfrow TV

Rite Stuff Systems (The)

Rural Nevada Satellite TV
SHOWTIME/THE MOVIE CHANNEL Inc
Satellite Comm Sys

Satellite Engr & Comm Inc
Satellite Headquarters

Satellite Receivers

Satellite Scanners

Satellite Scanners, Inc
Satellite Service Inc

Satellite Services of Cordele
Satellite Shop (The)

Satellite Specialists

Satellite Systems

Satellite Systems of Brevard
Satellite Systems, Inc

Satellite TV

Satellite TV & Video

Satellite TV Consulting Serv
Satellite TV Systems

Satellite Technology, Inc
Satellite Television
Satellite Video

Satellite Video Service, 1Inc
Satellite Vision, Inc
Satellites West

Satieo - Satieovision

Segers Electronics

Seward Electronics

Sights & Sounds

Signal Sources, Inc

Sims TV & Electronics
Ski-A-sat

Sky's the Limit

Sky-Tek Satellite

Son's Satellite Systems
Sound - TV Systems

Sound Installations

Star Com Dastributing

Star Track

Starpath of Hardin County
Startech, Inc

Stevie Satellite

Sunset Satellite

T & T Antenna Sales & Service
TV Hospaital
TVCO Outlet,
Techniserv Co
Tel-Sat TV Satellite Receivers
Thunderbolt Systems Inc.
Tiller Radio/TVRO/Kable Co
Tri-County Microwave
Tri-Star Communications

USTV (Universal Sat TV Co )
United Satellite Corp

Via Satellite Inc

Video Kingdom

Wallace Satellites

Warren Supply Co

Washaington Electrac

West Coast Sound Sys , Inc
Western Iowa Services Coop
Wilkerson & Assoclates
WiskonSan Satellite Sys , Inc
Woodheat Assoclates

World Sat

inc

Worldwide Satellite Entertainment

Wright Connection
Wright Tech. & Marketing, Inc
Zimmerman's Service, Inc
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NETWORK AND INDEPENDENT
"SUPERSTATIONS"
CURRENTLY AVAILABLE ON SATELLITE

(11 - 19 - 87)

1 Network Affiliate Signals

KUSA - Denver ABC
KCNC - Denver NBC
KMGH - Denver CBS
WABC - New York ABC
WBBM - Chicago CBS
WXIA - Atlanta NBC

2 Independent Broadcast Signals:

WTBS - Atlanta
WWOR -~ New York
WGN - Chicago
WPIX - New York
KTVT - Fort Worth
KDVR - Denver
KTV - Aspen

3 Public Broadcasting Signal

KRMA - Denver
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Mr KastenMEererR Without objection, your statement, in 1its en-
tirety, together with 1its attachments and the other materials you
offer will be accepted by the commuittee for the record

[The information of Mr Ellison follows ]
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To All Interested Parties

Prem Mark C Ellison, Vice President Govermment
Affairs/General Counsel =~ SBCA

Re Satellite Television Subscription Systams

Following are diagrams and information explaining the
home satellite television wmarket and showing how the
systems work

The first diagran shows the delivery of an unscrambled
program In it, the consumer merely needs a dish
antenna and receiver No decodsr or authorization is
required

The second diagram depicts the delivery of distant
broadcast stations (the so-called “superstations) to
both cable and home satsllits tslevision viewers In
the cable system the distant signal is received either
with a UHF or VHF off-air antenna or satellite antenna
and retransmitted to the cable viewver via microwave and
cable A superstation delivered direct-to-home via
satellite is received by the carrier on an off-air

ey SO antenna and “uplinked” to a satellite It is then
a— "dovnlinked" by the honme satellite viewer
Sensewn. v

P e (All satallite dalivered superstations are scrambled

e . and are availabls through the subscription process

foobeioglogd shown in the third diagram )

o Sty Ca The third diagran demonstrates the authorization system

Jorm Serwer for scrambled programming As of February 26, 1988,

wregme Cu. there were 28 scrambled channels available via
subscription The attached "Satellite TV Pacts at a

Sealt Glance” lists 26 of those services The two additional

Vics Prassere services are superstations, KTLA and WSBK, carried by

frowitopsfnond Eastern Microwave

e C Ehgon

o Pramsere Under the subscription system, the home satellite dish

o sorcnl owner selects the desired programming and calls a
programmer or packager through an “800" number to order
the service(s) The order is instantanecusly entered
and an authorizatien signal is transaitted via
satellite to the home viever's dish and descrambler
As noted, only one descrambler is required to receive

WO N\ wth Washint 0 Street . Suste 08 L4 Al andra \orana LoV

Mhonie 1903

4900 FAX 1703 49 odQ
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any or all of the scrambled programs

In addition to the dlagrams and the Pacts at a Glance,
you wvill find attached a summary of program and package
services and their respective retail prices

If you have any questions about these materials or any
aspect of home satellite television, please feel free
to call the SBCA



SATELLITE HOME TELEVISION
(Unscrambled Services)

Geostationary
Satellite oo
:: rogram Signal received in the
Ur:l‘i,:::(e: clear -- No authorization

system required.

*There are currently about 100 unscrambled channels transmitted via satellite



Receiving Antennas

SUPERSTATION
DELIVERY SYSTEMS

Microwave Transmitler Cable System Headend

N ' e
CABLE
Distant Local

Superstations Broadeast

TRADITIONAL HARD-WIRE CABLE SYSTEM

HOME SATELLITE DELIVERY SYSTEM
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SATELLITE TELEVISION

HOME VIEWER SUBSCRIPTION SYSTEM

(Scrambled Programming)

Satellite 11ome Viewer Geostationary
with descrambler calls Satellite

to order progrumming -

gives 12 digit descrambler code

I’rogrammer \\\

(Packager)
Business
Center®
lakes Orders
j Authorization for
Order 1s transmilted that pirticular
simultaneously to descrumbler is sent
(o satellite
DBS Prol;jr.;m'u:u r Is!:nslc':s ‘::::::::T::d
n upe
Aug::‘:i::ﬂon e a0d (0 ey Scrzmblcr Pay per view channels
LaJolla, CA o
and to )
S IR
B
Programmier Mgmt e

Computer for
Account maintenance

Descrambler is authorized
programeming is received in
the clcar A single call can
authorize one service or

a package of scrvices

Only one descrambler is
needed for all scrambied
subscription scrvices

Totad aver it transaction
time =
10 seconds to 2 minules
(from ordur plucement
10 wihorization)

*Last of I'rogrammers with bustness centers and information about packages wid precing wttached

**)BS Authorization Center is ron and owned by users (programmers and pch wgers)

SII
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SATBLLITE TELEVISION
PROGRAMNERS AND PACKAGERS
WITH BACK OFFICE DECODBR

AUTHORIZATION SYSTEMS

National Programming Service (1) HBO (4)
The Satellite Source (1) NRTC "Rural TV" (1)
NewChannels/Vision Netlink USA (5)

Metrovision Satellite TV (2)
Satellite Broadcasting

Tele~-Communications, Inc. (2) Network -~ PrimeTime24 (5)

Times Mirror Satellite Service (2) Showtime/The Movie
Channel (4)

United Cable (2) Supersatar Connection

United video (5)
Delta Satellite Corp. (Skycable) (1)

TEMPO Dev. Corp. (5)
General Instrument (3)

(1) Packager Only

(2) Cable Operator - Pkg. avallable ony 11 franchise area
(3) Programming sold in conjunctioon w/ equipment

(4) Programmer/Packager

(5) Superstation Carrier/Packager
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Contact. Christine Gliozzo
17 August 1987 (703) 549-6990

SATELLITETY. FACTSAT A GLANCE
o Over 2 million home satellite dish owners (12/31/86)
o 402,912 decoders 1n distnbution (8/15/87)
» 22 Services available by subscription.

- Amencan Exxtasy

- CNN

- Cinemax

- HBO

- Headline News

- SelecTV

- SHOWTIME/THE MOVIE CHANNEL Inc (2)
-~ Viewer’s Choice (PPV Service)

- Netlink USA - (Mid-September)

« KUSA - Denver (ABC
« KCNC- Denver (NBC
KMGH - Denver (CBS)
KRMA - Denver (PBS)
KDVR - Denver (Ind)
KSPN - Aspen (Ind)

- PrimeTime 24
e WABC-New York (ABC)
» WBBM - Chicago (CBS)
« WXIA Atlanta (NBC)

- Superstar Connection
o WGN (Chicago)
o KTVT (Fort Worth)
o WOR (New York)
o WPIX (New York)

NN msttn | it CSannt © b WD Alenmvinn Vwwren YPHA CYN Ca0) ROON
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— 9 Services to encode tn 1987 *

CBN

Disney
Lifetime
MTV
Nickelodeon
Nostalgia
USA Network
VH-1

WTBS

« The majority of these services are currently test scrambling.

- Approximately 100 unscrambled services still available to dish
OWners.

- 74 audio program services avatlable



- 1980
- 1981
- 1982
- 1983
- 1984
- 1985
- 1986

Authorized Decoders
Service Subscriptions

Cumulative Ratio
of SubvVCH

*Includes previous monthly totals prior to December 1986

YEARLY BREAKDOWN IN DISH SALES

4,000- 6,000
27,000 - 40,000
100,000 - 160,000
250,000 - 330,000
470,000 - 560,000
720,000 - 750,000
215,000 - 240,000

1986/87 MONTHLY SALES OF DECODERS

JAN 87 FEB
14341 13,851
55,581 52,006

35 35

MAR
19,274

91,746

37

APR
21,543

103,918

38

MAY
15,336

95,261

43

*1987
$Monthly Breakdown,
January - 23,000
February - 21,000
March - 22,000
April - 19,000
May - 17,000
June - 16,000
July - 18,000
*TOTAL

JUN JUL TO DATE

14,157 18,824 201,874

87,707 141,54  3942,142

44 47 N/A

611
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**Approximately 100 unscrambled services avallable to dish owners

- ABC Network 12[T1] 1o0[T2]

- Alaska Satellite TV Project 24(F5)
Local & Network Programming

* America's shopping Place 11{Ws}
TV Shopping

- America's Value Network 05(F4})
24 hour shopping

- American Christian TV (ACTS) 15(S1}
Southern Baptist Convention

- American Movie Classics 10(F4}
Classic American movies

- Armed Forces Satellite Network 22(F2]
Ntwk & 1ndependent prog for military

- Arts & Entertainment 24(F3)

- Black Entertainment TV 20(F3)

- Boresight 01(WS)
TVRO -1ndustry news, Thurs , 9pm (E)

- Bravo 02(F4}
Cultural service, movies

- c-span 13(G1}
Live, taped coverage of U S House

- c-8pan II 08(F4]
Live, taped coverage of U S Senate

- Cable Value Natwork 12(F3)
TV Shopping

- Caravan of Values 09(F4}
lam to 5pm (E)

- Caribbean Buperstation 23([W5]
Variety (24 hours)

- CBC (Atlantic/North) 19 AD) 11{aD?
Canadlan Brdcst feed to Atl /Mt Time

- CBMT Montreal 20[AD}
Canadian Brdcst Co feed to Eastern Tine

- CBS Network (West) 15({T1}

4 other feeds as well
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Christian Television Network 05(S1)
Religious Programs (24 hours)

consumer Discount Network 1 & 2 20(F4) 24(F4)
TV shopping

Country Music TV 13(T3)
Country music videos

Discovery Channel, The 22(G1)
Family entertainment, education & specials

Disney Channel, The (East/West) 04(G1] 24(G1)
Family entertainment

Eternal Word TV 18(F3)
catholic programming

Pinancial News Netvork/ 04(F3)

S8CORB 07(F1)

Financial/sports review
TYox TV Network

East 7-10 pnm 01,24(T1)
West 10 pm - 1 am 14(T1]

Galavision 20(G1)
Spanish programming

Gospel Music Network 03(F4)

Health Info. Network 09([S1)
1-3 pm (E) weekdays

Hispanic Broadcasting Network 18{W4)
News in Spanish, Mon-Fri, 6 30pm (E)

Hit video USA 18({F4)
'‘Round-the-clock video

Home Shopping Network 1 2 22[F3) O01[F4)
Shop-by-phone, 24 hours

Home Sports Ent. (Houston) 11({F4)
Astros, Rockets

Home Team Sports 22(F4)

Baltimore, Washington pro/am sports,
Orioles, Bullets, Capitals

House of Commons (English) 24 [AD]
Parliamentary coverage

89-491 0 - 89 - 5



122

House of Commons (French)
Parliamentary coverage
Inspirational Network
Religion
International Television Net.
Syn. programming from Australia & Europe
JI8O (Japanese)
Feed from U.S. to As:ia
EDVR~Ind. ~ Denver
K¥FMB, San Diego
CBS affiliate
KSPN-Ind. - Aspen
Learning Channel, The
Liberty Broadcasting Network
Religious programming
Lifetime

Health, crafts, cooking, exercise, interview

Lifeway TV Network
Shopping
Madison S8quare Garden (NY)
Sports, pro & amateur, entertainment
MuchMusic
Music videos
Music Television (MTV)
Rock videoclips, concerts
Nashville Network, The
Country entertainment, interview, sports
National Christian Network
Religious Programming
National Jewish TV
Jewish Programming
National Shopping Club
24 hr. TV shopping
NBC Network (East)
NCN
Religious programming
New England Sports Channel, The

16(AD]

17(61]

19(W4)

13(W4]

20(F1]
04(M1]

24({F1)
02(F3]
Q7(F4)
17(F3)
21(81)
06(F4)
06[AD]
17{G3]
02{G1]
06{W4]
14(F4]
23(G3]
08[F1}

06[(W4]

23(F4



Nev England Sports Network
Red Sox, Bruins
Nickelodeon (West/Bast)
Ed/entertain. children's prog. (24 hrs.)
Nostalgia Channel
0ld-time TV, films, news
Peace Channel, The
Playboy Channel
Adult entertainnent
Prime Ticket Sports
Southern California
Pro Am Sports Network
Mich., Ohio, Ind., Detroit Tigers
PB8 (A) Educational
PB8 (B) Educational
PB8 (C) Educational
PB8 (D) Educational
QVC Network
Rock Christian Network
Music videos, religious, 24 hrs
(English & Spanish)
Batellite Show, The
TVRO news program, Tues 9pm (E), Sat 12pm (E)
Shop-At-Home
TV shopping, 18 hours daily
8ilent Network, The
Programming for the deaf
8ky Merchant
TV shopping
Sports Channel
NY sports area
sportsvision (Chicago)
white Sox, Bulls
Tel8hop
TV Shopping
Tenpo Television
Variety

13(F4)

04(F4)

21[F4)

24(W4]
24(F4)

07(F1]
08([W5]
15(W4])
17(W4)
21(W4)
23[W4]
08(F3]
03(F4)
03([W5]
15[F4]
23(F4}
11(G3}
12(F4]
09[F4}

06[F4}

06([F3}

01(F3]

20(P4]



124

- Three Angels Broadcasting
Religious

- Travel Channel

- Trinity Broadcasting Network
Religious

- University Network
Religious, Dr. Gene Scott

- Univision

- USA Network (Rast/West)
Variety

- video Hits-1 (VH-1)
Music videoclips

- Weather Channel, The
*Round-the-clock weather

- Wold Satellite Television Net.
Syndicated programming

- Worldwide Television Net.
European news feeds 11 45 am (E) weekdays

- XEW, Mexico City

- XHD?, Mexico City

- XHITM, Mexico City

*New services

Chart courtesy of Satellite TV Week

17(F1]

16(F3)
03(F3)

02[W5)

06([G1)
21([G1]

15(F3]

19(F3)

23(T1)

16(F1)

14(M1]

08([M1)
02(M1]

09(F3]
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18 AUGUST 87

CH/BAZ

22(P2)

23(F2)

07(6G2)

03(P4)
07({P4)
21(P4)
09(T1)
04 (AD)
05(AD)
06[AD)
06[AD)
08(AD]
11(AD]
14[AD)
14(AD)
15(AD)
15(AD)
16[AD)

16[AD)

17[AD]

18(AD)
18[AD)

19 (AD)
20(AD}
21(AD)
22[AD]

—AURXO PROGRAM SERVICRES

AFRTS

variety, News, Sports
8BCA Information Channel
(North America One)

TVRO Call-in Variety
Supermarket Radio Network

Inspirational Nusic Bervice
Puerto Rico BStation (Bpanish)
Jass America 2
Country Music
CrNY-FM - Toronto
CBC Radio - French
Backqground Kusic
CRO=-AM - Toronto
CFHI-FM - Toronto
CBC Radio - Toronto
CKXAC~-AM - Montreal
CITE-FM - Montreal
CBC Radio - French
Classical
CBC-FM - French
Classical
CBC-TR - English
variety
CBC Radio - English/Indian
Variety
CIRK~-FM - Edmonton
CKO - Alberta
News
CBC Radio - English/Indian
CBC Radio - English/Indian
CENM-PH -~ Yellowknife, NWT
CBC Radio - English
Classical Jazz

DS-N
DS-N
M-N

M-W
M-N
M-N
DS-N
DS-N
M-N
DS-N

DS-N

MX-~W
M-W

M-N
M-N
M-W
DS-N

Page 1

LEFT RIGRT

61

5 14
53

5 58
S 41
6.2

S %8
S 41
8 41
7 38

8 145

6 8

6 17
5 76
6 17
5 41
6 17
S5 41

6 17
6 8

6 17
6 17
5 41
5 76

w

76

94

5 58
S 58

93

w
“
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18 AUGUST 87

CH/8AT
22(AD]
23[AD]
23[AD]
23[AD)
24[AD]
24([AD)

03(S1)
03(81)

05(S1]
07(S1)
07(S1]
15(S1]
17(S1)
21(s1)

21(S1]

*06(W5]
18(W5]

18(WS]

18(W5)

18(W5)

20(T3)

03(F3}

——AURIQ PROGRAM SERVICES

CFMI-FM - New Westminster BC
CEKRW-AM - White Horse, Yukon

CHON-FM - White Horse
VOCH=-AM -~ St. Johns
CBC-FM ~- French

Classical
CBC~-FM - English

Variety
M Anerica
KSrI-ru

Easy listening
WCIEB-FM

Religious
KNX-FM - Los Angeles MOR
KS8HO-AX - Los Angeles
WCCO-AM -~ Minneapol:is
K=-BAT

TVRO Talk Show
LIN

Religious 7am - 7pm
Yesterday USA

7pm - 7am
Religious in Spanish
MUZAK

Contemporary Music
MUSAK

Music Service
MUZAK

Music Service

SBN Sheridan Broadcasting Net.

Soul
UBA Radio Network
News, Religious

Contemporary Chraistian Music

DS-N
M-N
M-N

M-N
M-N

M-N
M-N

M-N

DS~-N

M~N

DS-N

[ W I}

Page 2

58

58
76

58

76

38

12

58

94

76

56
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18 AUGUST 87

CR/BAR
04[P3]

04(F3)

04[F3)
06[P3)
06([P3)
06(F3)]
06({P3)
06(P3]
06(F3)
06([P3}

12(P3)
16[P3]
16(F3)
03([61)
03(G1]
07[G1]
08(G1)
09(G1]
11(6G1]
11(61]
11(61]
15(61]

15(61]

15([G1]

___AUDIO PROGRAM SERVICES

KKGO-FM (LA)

Jazz
Cable Radio Network

MOR Music
KILA-FPM
Country Music
Ccontemporary Music
Music of '30s & '60s
Rhytha & Blues
Comedy 24 hours
Big Bands of the '40s
In Touch =

Reading to blind & disabled
WCCO-AM - Minneapolis
Sagamore "Native Cultures*
WMWK-FM - Spanish
MOR

Music Service
WHFT-FN

Classical
CNN

Radio News Service
CNN

Radio News Service
EBPNM

Prog. Changes 6 30 & 9 30 am
Nice & Basy/Music Over Amer.
Cable Jass
Contemporary Christian
WQXR-FM (NYC) Classical Music
Greek Network

Music, news, specials, sports

Italian Netvork

Music, news, specials, sports

Page 3

EM? LEFT RIGHT
DS-N 5 58 5 76
M-N 5 94

DS-W 6 3 6 48
DS-N 3 4 5 94
DS-N 5 58 5 76
M-N 6 438

DS-N 7.38 7 56
M-N 7 695

M-N 7 788

M-N 7 875

M-N 6 2

M-N 6 2

M-W 6 2

M-N 5 94

D-N 6 3 6 48
M-W 6 3

M-W 6 3

M-W 6 2

DS-N 7 38 7 56
DS-N 5 94 6 12
DS~N 6 30 6 48
DS-N 6 3 6 48
M-N 7 335

M-N 7 425
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18 AUGUST 87 Page 4
CH/8AZ ~— AUDIO PROGRAM SERVICES _EXT_ LEPT RIGHT
17(G1) Religious prograns M-W 6.2
News
24(F5] E8RA-PY DS-N 7 38 7 56
Public Radio
D8 ~ Discrete MP - Multiples M - Narrow
M -~ Monaural MX - Matrix W - Wide

#New servicas

**Chart courtesy of Satellite TV Week
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25 August 87

SBCA EONE SATELLITE SUBSCRIPTION STATISTICS
By Programmer/Packager

— FROGRAMMERS

can
800/824-2454

T
202/337-5260

800/843-9266

CXN/Readline News
800/843-9266

Discovery Channel
301/577-1999

Disney Channel
818/842-2877

BBPR
800/422-9000

BEPO/Cinemax
800/HBO-DISH
(can also order
CNN/Headline News
w/sane call)

ATART DATR
Aug 86

N/A

24 Aug 87

1 Jul 86

No formal
announce-
ment.

End of 87

3 Aug 87

15 Jan 86

— RYSTEM
VideoCipher II

N/A

VideoCipher II

videoCipher II

N/A

VideoCipher II

videoCipher II

videoCipher II

A La CARTE

$150/6 months
$240/year
$480/2 yrs-Ird free

N/A

$15 per year, $34 95
incl. CNN/Headline
News ~= also avail-
able in package form

$25 per year --
also available in
package form

Available in
package form only

N/A

$24 96/year ~--
also available 1in
package form

$12.95/month 1 serv
$116.55/year 1 serv
$19.95/month both
$179 55/year both
$5 40/month (after
$50 dealer rebate)
w/purchase of VCII
& 1 yr subscription
to HBO/Cinemax



~—ERROGRANMERS

Learning Channel
202/331-8100

Lifetime
212/719-8900

800/422-9000

¥ashville Network
615/889-6840

Nickelodeon
800/422~-9000

Nostalgia Channel
800/582-2582

8elecTV
800/DECODE1

SHOWTIME/THE
MOVIE CHANNEL
800/422-9000

USA Network
800/422-9000

vViewer's Choice
800/422-9000
(PPV Service)

START DATE

No formal
announce-

ment.

Dec

Dec

N/A

Dec

End of

oct

27 May

31 Aug

Nov

87

87

87

87

86

86

87

86
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N/A

videoCipher II

videoCipher II

N/A

videoCipher II

VideoCipher II

VidecCipher II

VideoCipher II

VideoCipher II

VideoCipher II

A La CARTE

Available in
package form only

Avajlable 1in
package form only

Available in
package form only

Available 1in
package form only

Available in
package form only

N/A

$25 50/3 months
($8 50/month)
$95 40/year

($7 95/month)

$10 95/month 1 ser
$120/year 1 ser:s
$16 95/month both
$186/year both

Avallable 1in
package form cnly

Approx $4 95/per
viewing (Addit.c-~
charges for non-z..
Viacom Satellite
Network retail
subscribers )



—FROGRAMNERS

va-1
800/422-9000

woR
800/331-4806

404/991-9510

START DATR
Dec 87

Jun 86

3 Oct 87

* N/A denotes “"not announced"
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—OYOTEN =~
VideoCipher II

VideocCipher IIX

Videocipher II

-3 =

A La CARTE

Available in
package form only

Available in
package form only

Currently
available only
thru Tenmpo.



— CLEARINGHOUSES

Consumer Satellite

System National

Programaing Serv.
800/444~-3474

The Satellite Source
800/367-1234

—CMRLE OPERATORS

*NewChannels
800/458~0050
(NY, PA, AL, NJ,

NC, SC, LA &
FL only)

132

—  SERVICES

Base Pak - (CNN, CNN
Headline News, WGN,
KTVT, WPIX, WOR)

Premium 1 -
(Base Pak + HBO/
Cinemax)

Premium 2 -
(Bage Pak + SHOWTIME/
THE MOVIE CHANNEL)

Multichannel -
(1ncludes SHOWTIME's
12 service-pkg +

SHOWTIME/TMC)

ESPN

American Exxxtasy

RRICE =

$65 00/year

$242 55/year

$249 00/year

$248 00/year

$26 00/year

$135/6 months
$225/1 year

FrimeTime 24 $50/year
Superstar Connection $44/year
HBO & Cinemax $179/year
9 basics package $120/year
(ESPN, CNN, Headline
News, CBN, USA Network,
WGN, KIVT, WOR, WPIX)
HBO/Cinemax $299/year
9 basics
HBO/Cinemax $619/year
9 basics
+ VideoCipher II
SHOWTIME/TMC $136/year
SERVICES PRICE
Pac 1 - (Superstar $4 00/month with currc-=
Conrection, WTBS, subscraiption to a pa

CNM  Headline News)

service $6 00 star--
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CH/SAT AUDIO PROGRAM SERVICES
18[W$] SBN Sheridan Broadeasting Net

Soul
20(T3} USA Radlo Network

News, Religious
03[F3} CBN Christiaa Contemporary
04{F3] KKGO-FM (LA)

Jazz
04F3} Cable Radlo Network

Adult Contemporary Music
0§F3) Coustry Musie
06(F3] Adult Contemporary
0F3]) Music of ‘30s, ‘603 & ‘708
06{F 3} Rbythm & Blues
04(F3) Comedy 24 hours
0§(F3) Big Bandaof the ‘403
06(F3] In Touch -

Reading to blind & disabled
12[F3) WCCO-AM - Minneapolis
1F3] New York Italian

Multi-Ethnic Programming
03[Gt] MOR

Music Service
03[G1]) WMFT-FM

Classical
071G1] CNN

Radlo News Service
09(G1] ESPN

Prog Changes 6.30 & 930 am
11[{G1] Nice & Easy

Music Over America
11(G1] Cable Jazz
1[G1] CBN Religious
15[G1] WQXR-FM (NYC) Classical Music
15[G1] Greek Network

Music news, specials, sports
15[G1] Italian Network

Music news, specials, sports
171G} Rellgious programs

News
07[F1] KKGO-FM Jazz & Movie Music
07(F1] KNX-FM - Los Angeles MOR
24(Fs] KSKA-FM

Public Radlo
DS - Discrete MP - Multiples
M - Monaural MX - Matrix

*New services
*=Chart courtesy of Sarellite TV Week

FMT
DS-N

M-N

DS-N
DS-N
M-N
DS-N
DS-N
M-N
DS-N
M-N
M-N
M-N

M-N
M-N

M-N
D-N
M-w
M-w
DS-N
DS-N
DS-N
DS-N
M-N
M-N
M-w
M-N

M-N
DS-N

LEFT RIGHT

738

6.12
558

7335
54
558
6435
738
7695

778S
7875

594
63
63

738

594
630

7335
7428

558
576
738

N - Narrow
W-Wide

756

63
576

594
576

6.48

756

6.12
648
648
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Mr KasTENMEIER Now, I would like to call on Mr Bliss

Mr Buiss Mr Chairman, members of the subcommttee, thank
you for this opportunity to appear before you today and present the
views of the satellite carriers of the superstations concerning this
bill Luckily, I had a large breakfast, so I will be able to talk a long
time

As stated by the Chairman, I am the chief operating officer of
United Video, which 18 a satellite carrier for WGN, WPIX, and
KTVT I have been 1n this business virtually all of my life, having
started working for my dad in the cable business when I was a
teenager

I am appearing today on behalf of United Video, Southern Satel-
Iite and Eastern Microwave We are the Federal Communications
Commussion’s authorized satellite resale carriers which deliver the
superstations WGN from Chicago, WPIX from New York, KTVT
from Dallas, WTBS from Atlanta and WWOR from New Jersey to
viewers throughout the United States

To add a little perspective, prior to 1976 all distant independent
stations were delivered to cable systems by terrestrial microwave
and there were what were then called superstations They were not
as super as they are now, but they were around

Starting 1n 1976 with TBS, superstations went on the satellite,
followed closely by WGN, then WOR and, a couple of years later,
by WPIX and KTVT Over 40 million cable homes now enjoy super-
station programming which 1s vartually all the cable homes, most
of them getting one or more of the superstations

During the first ten years of satellite service, the three original
carriers served the cable television industry almost exclusively
using unscrambled signals Scrambling became necessary because
of the satellite signal piracy problem Programming intended and
paid for by legitimate paying customers was being improperly
intercepted and used by businesses who were not paying for the
services

In our specific case, we found that shortly after we scrambled, we
acquired about 1,000 new customers who just happened to start
taking the service

The demand, by the private dish industry, representing approxi-
mately 2 million TVRO backyard dish owners for the availability
of the superstations, was intensive when we announced that we
would scramble At the present time, there are over 195,000 TVRO
dish owners who subscribe to and pay for one or more of the serv-
1ces dehivered by the superstation carriers

These services are available either ala carte or as part of a pack-
age, such as United Video superstation connection package, which
18 a package of five different services

I would lhike to emphasize and make 1t abundantly clear that 1t 1s
our position that our service to TVRO subscrbers 1s covered by the
Copyright Act and 18 thus not an infringement of copynght I
would like to add, at this point, that without the compulsory h-
cense, as defined 1n the copyright act, the three carriers would
cease to exist There 18 absolutely no question 1n my mind that we
would unequivocally go out of business and deprive 40 million cable
owners, plus the 2 million TVRO users of these services
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Clearly, however, without clarification, we the carriers will face
the potential financial exposure which could result from copyright
litigation I might also note that the substantial litigation that has
gone on 1n the past, spoken of by Mr Boggs, has primarily been
between the copyright owners trying to figure out how to split up
the pie

Last year, a virtually identical bill, HR 5126, was introduced
and Ed Taylor spoke before this subcommittee on behalf of the car-
riers At that point in time, we suggested several changes to the
bill We are now coming before this committee, suggesting that the
bill be accepted as 1s, because the last bill did not get anywhere be-
cause I think people kept trying to change 1t

One of the changes that has been suggested or 1s being floated
around 1s the white area proposal I think the white area proposal
1s sort of communism It sounds kind of good 1n theory but 1t just
will not work

For all of the foregoing reasons, the carriers unanimously and
wholeheartedly support HR 2848 without clarification and with-
out reservation

Thank you for your attention and I would be pleased to answer
any questions

[The statement of Mr Bliss follows ]
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TESTIMONY OF ROY L. BLISS, EXECUTIVE VICE PRESIDENT AND CHIEF
OPERATING OFFICER OF UNITED VIDEO, INC., ON BEHALF OF UNITED
VIDEO, INC., SOUTHERN SATELLITE SYSTEMS, INC , AND EASTERN
MICROWAVE, INC., CONCERNING THE SATELLITE HOME VIEWER COPYRIGHT
ACT OF 1987, H.R 2848, BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL
LIBERTIES AND THE ADMINISTRATION OF JUSTICE OF THE HOUSE COMMIT-

TEE ON THE JUDICIARY, ON NOVEMBER 19, 1987
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Testimony of Roy L. Bliss
November 19, 1987
Page 1

TESTIMONY OF ROY L BLISS

Mr Chairman and distinguished Members of the Subcommittee,
I thank you for the opportunity to appear before you today to
present the views of the satellite carriers of the
"Superstations” concerning the Satellite Home Viewer Copyright

Act of 1987, H.R 2848.

I am the Executive Vice President and Chief Operating Offa-
cer of United Video, wvhich 1s the satellite carrier for WGN-TV,
WPIX, and KTVT 1 began my career 1in cable television at a young
age by working 1n my dad's cable systems i1n Wyoming I worked
for a manufacturer of cable equipment while 1n college and 1in
1969 joined a company which 1s now United Cable. I spent several
years in cable management and was later appointed General Manager
of the Microwave Divasion, and subsequently became Vice President
of United Video which was then a division of United Cable. I am
appearing today on behalf of United Video, ("United Video"),

Southern Satellite, and Eastern Microwave, ("Eastern Microwvave").

United Video, Southern Satellite, and Eastern Microwave are
the Federal Communications Commission authorized satellite resale
carriers which deliver Superstations WGN Chicago, WPIX New York,

KTVT Dallas, WTBS Atlanta, and WWOR New Jersey, to cable
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television systems throughout the Untied States Prior to 1976,
all distant i1ndependent television stations were delivered to
cable systems by terrestrial microwave carraier However, thas
mode of delivery was limited by technological and economic
factors to regional distribution usually covering only three or
four states for each signal Satellite distribution began 1in
1976 with WTBS, followed by WGN, WWOR, WPIX and KTVT These sig-
nals then became the "Superstations” of the cable i1ndustry The
Superstations proved to be an extremely popular cable service and
are now distributed to millions of homes on a nationwide basis,
24 hours every day Over forty million cable homes now enjoy
Superstation programming, which represents over 95% of all cable

homes served by over 14 thousand cable and SMATV systems

During the first ten years of satellite service, the three
original carriers served the cable television industry delivering
unscrambled signals throughout the country However, during the
last two years, each of the carriers has encoded or "scrambled”
1ts signal as a means of controlling 1ts distribution network
Scrambling became necessary because of the satellite signal
piracy problem Programming intended and paid for by legitimate
paying customers was being improperly intercepted and used by
businesses who were not paying for the service Carriers wvere

losing hundreds of thousands of dollars to commercial
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establishments. For this reason, the carriers wvere forced to

scramble the signal transmission

The three carriers had all received requests to deliver the
Superstations to private TVRO dish owners This 1s a market
wvhich all three had desired to serve but did not initially serve
because of technical and legal uncertainties. Because the
Superstations are FCC licensed television stations, specific
copyright considerations apply to them that are not applicable to
other cable satellite services However, the demand by the pri-
vate dish 1ndustry, representing approximately two million TVRO
or "backyard® dish owners, for the availability of the
Superstations was 1nhtensive Availability of an economic scram-
bling system resolved the technical questions and ultimately the
carriers 1nterpretation of the legal i1ssues prompted them to
respond to this demand and one-by-one during this past year the
carriers began to deliver their services to the TVRO subscribers
At the present time, there are over one hundred ninety-five thou-
sand (195,000) TVRO dish owners who subscribe to one or more of
the services delivered by the Superstations These services are
avallable either as a single channel service ("a la carte®™) or as
part of a package with other channels (such as United Video's

®"Superstar Connection®)
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The decision to respond to the nationwide TVRO dish owner
demand for television programs available to cable subscribers and
urban residents, did not of itself i1n any way resolve the legal
1ssue pertaining to copyright infringement However, 1t must be
emphasized and made abundantly clear, that 1t 1s the carriers'
position that their service to TVRO subscribers 1s covered by
Section 111(a)(3) of the Copyright Act of 1976, Title 17 of the
United States Code, and i1s thus not an infringement of copyright
Section 111(a)(3) was wraitten and enacted in 1976 before the
first satellite transmission of any television programming, and
certainly before delivery of such services to TVRO subscraibers.
Thus, for obvious reasons, there 1s no specific reference to TVRO
viewer service anywhere in the Copyright Act of 1976 There are
those who are opposed to the concept of direct service to TVRO
owners and take the position that because TVRO service 1s not
mentioned 1n the Copyright Act, 1t 1s not permissible Clearly,
without clarifying legislation, the carriers will face the poten-
tial financial exposure which could result from copyright litiga-
tion and will have an obvious adverse effect not only on the car-
riers but also on the general viewing public who wish or need to

receive their television programming through private TVRO dishes
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The private dish industry and those who serve 1t, such as
these carriers, deserve the right to equal service without the
threat of unnecessary and unfounded litigation. The carraers
agree that the extension of a statutory license to home viewvers
1s the reasonable and responsible solution For that reason, the
carriers wholeheartedly and unequivocably support the satellite

Home Viewer Copyright Act of 1987.

In 1986, a vartually identical bill, H R 5126, was intro-
duced. At a hearing before this same subcommittee held on
August 7, 1986, the carriers testified i1n support of that bill.
In supporting that bill, the carriers made a number of sugges-
tions which they believed would result i1n a better bill, however,
the bill did not reach the House floor It 1s the carraiers’
belief that the greatest chance for the ultimate success for
H.R. 2848 1s for those who support the concept of the legislation
to support the bill in its present form, notwithstanding improve-
ments which they believe could be made It has been reported
that certain dissenters to the bill will seek to add thaird party
distribution requirements, pricing regulation, "white area”
restrictions and other controversial provisions. While each of
the "improvements™ might benefit a small segment of the industry
or serve the private interests of a competing industry, the

inclusion of any one of them would have the effect of
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neutralizing the goal of the bill which 1s “"unrestricted service
to the TVRO viewer " A bill which unnecessarily restricts the
carriers' ability to deliver the Superstation service to TVRO
subscribers will have the effect of denying that service to the

very public which 1t 1s designed to serve.

A striking example of this result 1s 1llustrated by the
so-called "white area”™ proposal Under this proposal, the
Superstations could be delivered only to TVRO subscribers living
1n areas that do not receive non-network television stations
Such a proposal would limit the number of TVRO viewers who could
receive the Superstations Many would lose the right to receive
any of the Superstations Since, unlike network affiliates, the
Superstations do not simultaneously duplicate any specific block
of programs of any particular local independent stations, a white
area restriction would confer an unwarranted and unfair burden on
the carrier, affording the local station monopolistic protection
against distant signals In many i1nstances, 1t would result in
limiting rural viewers to a single independent station
foreclosing to these viewers an opportunity to choose among a
number of stations' offerings This would be but another example
of relegating TVRO viewers to "second class television viewer
status.” Finally, the carriers believe that any attempted imple-
mentation of such a restriction could be a technological

nightmare, 1f not an 1mpossiblaty.
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Por all of the foregoing reasons, the carriers support
H R 2848 without qualaification and without reservation I hope
that I have effectively conveyed to this Subcommittee the enthu-
si1astic support of the satellite superstation carriers for the

purposes designed to be achieved by this Bill

Thank you for your attention

Roy L Blass
for

United Video, Inc
Southern Satellite Systems, Inc
Eastern Microwave, Inc
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Mr KasTeNMEIER Thank you

Before I really get into questioning, I would just hike to ask a
couple of things for clarification WGN 1s not scrambled?

Mr Buiss It 1s scrambled

Mr KASTENMEIER It 18?

Mr Buiss All five of these are scrambled

Mr KastenMmEIER I thought one of them was not listed by Mr
Ellison as being scrambled

Mr ELrisoN I believe I got them all 1n that hst, yes

Mr KAasTENMEIER There have been superstations which have
become non-superstations, have there not? When you gave the his-
tory of the years, WTBS 1n 1976 followed by WGN, WOR and
WPIX and so forth, were there not other superstations, one or two
on the west coast, but then they dropped out?

Mr Buiss There was one west coast, San Francisco, station, that
lasted about a year

Mr KasteNMEIER Thank you

I would like to call on our last witness, Ms Kazie Metzger Ms
Metzger

Ms MerzceR Thank you, Mr. Chairman, and members of the
subcommittee My name 15 Kazie Metzger and I am the President
gfl's %atelhte Broadcast Networks We are known 1n the industry as

I would also like to submit for the record some written questions
and answers and a glossary of terms

[The information of Ms Metzger follows ]
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H R 2848
Q&A

Why is H R 2848 necessary?

Millions of rural Americans are in danger of losing access
to network and independent broadcast television given the
current controversy surrounding the rights of satellite
common carriers to sell broadcast programming to home dish
owners Despite the fact that this programming is
indisputably available through satellite common carriers to
cable subscribers under the Copyright Act of 1976,
considerable debate still exists with respect to the sale
of the same programming by the same carrier companies to
home dish owners

H R 2848 will clarify and confirm Congress' desire to
foster distribution of broadcast television throughout the
country, while providing compensation of all affected
copyright holders The legal certainty H R 2848 will
bring will end the current discrimination against both
rural America and the dish industry and ensure that more
viewers will receive programming, more compensation will be
paid to copyright holders and more satellite equipment will
be sold

Who supports H R 2848?

The Motion Picture Association of America, the Satellite
Broadcasting and Communications Association of America and
the National Cable Television Association have repeatedly
and expressly endorsed the Bill Those organizations alone
represent copyright owners, manufacturers and providers of
communications satellites, satellite television
programmers, home satellite dish equipment manufacturers,
distributors and retailers, and cable operators. In
addition, individual businesses who addressed The Senate
Subcommittee on Communications such as, Turner
Broadcasting, TCI, Amway and the National Rural
Telecommunications Cooperative, all supported H R 2848 and
urged the Senate to introduce companion legislation

How many companies are offering broadcast television
stations to dish owners by satellite?

Satellite Broadcast Networks Inc currently provides three
network affiliate stations from three cities (New York,
Chicago and Atlanta) to home dish owners for a subscription
of $49 95 per year
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TEMPO Development Corp offers WIBS, USA Network, and WWOR
on an annual subscription basis for $19 95 each, 2 for
28 95, and 3 for $37 95

United Video/Superstar Connection offers four independent
broadcast stations, WGH (Chicago), WPIX (New York), KIVT
(Dallas) and WWOR (new York), to home dish owners for an
annual subscription fee of $36

Ketlink USA will provide three network affiliate stations
from Denver together with an independent and public
broadcast station to home dish owners soon

All of the broadcast stations mentioned above are provided
to cable systems without legal dispute As a result, much
of America can receive these stations today while
distribution to the rural population of dish owners is
still subject to attack by some

What impact does the NBC and TCI/Netlink agreement have on
H R 284872

on June 25, NBC and TCI/Netlink announced an agreement in
principle to provide NBC to dish owners who do not have
access to network signals from either an affiliate or a
cable operator. Under the terms of this agreement, if the
dish owner is in a cable franchise area, he or she must buy
ten to thirty~five channela of basic cable to receive NBC

While this agreement in principle represents a step forward
as evidence of NBC's willingness to serve rural areas, it
does not solve the problem for either the dish industry or
the copyright owners in general Under the NBC deal, dish
customers are still forced to purchase complete cable
service just to get NBC even though they own their own
facilities, and other copyright owners have not agreed to
the plan TCI has since endorsed H.R 2848 as the complete
answer to the entire problem.

why shouldn't companies who retransmit broadcast
programming negotiate for the right to retransmit it?

If the home dish industry was forced to negotlate all of
the rights necessary to distribute broadcast television,
there would be no broadcast television for rural
Americans There are simply too many copyright owners and
no single representative with whom to negotiate Even if
individual negotiations were practical, successful
agreements would have to be reached with all copyright
holders in order to duplicate each broadcast day That
burden is too much to bear for the individual companies
involved at the present When the statutory license
sunsets, each may be in a better position to do so



148

3=

Does the FCC have any public policy on these matters?

The FCC has recognized that these copyright matters are
better left to resolution by the Courts and Congress
However, to the extent distribution of network and
independent broadcast television is available nationwide to
home dish owners, the FCC has made it clear that it will be
ready to consider affirmative relief for any incidental
harm done to any programming interests on public policy
grounds

Why does H R 2848 have a qrandfathering clause?

Representatives of copyright owners wanted to limit the
application of H R. 2848 principally to those signals that
are already on the satellite.

Specifically, the Bill will apply to all broadcast stations
(not the carrier companies) which elther were distributed
by satellite on or before June 1, 1987 or which are later
available in cable systems representing at least ten
percent of all cable subscribers Any company that desires
to uplink the stations covered by the Bill may do so in
direct competition with those who now distribute stations
covered by the Bill

Why should networks be included in H R 28487

Since the networks are given the exclusive right to use
the regulated airwaves, a limited national resource, they
should serve all of America. Unfortunately the networks
cannot serve every household through over the air
broadcasts Each network has announced plans to scramble
their feeds When this occurs, home dish owners will be
unable to receive network programming except through
companies such as SBN or Netlink USA To the extent the
networks are unable or unwilling to serve everyone, others
should be allowed to do so on their behalf That position
was the driving force of the cable compulsory license ten
years ago The same need and balance is now required for a
smaller market and industry

How many home satellite dish owners cannot receive network
programming off-air?

CBS estimates that over four and one-half million homes
cannot receive a CBS broadcast signal directly off-air
Not all of these homes, however, are equipped with home
satellite dishes
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There are 2 million home satellite dishes in the United
States Based on industry research, approximately one-half
of dish owners have trouble receiving an over-the-air
broadcast from one or more of the major television
networks.

While this audience of one million homes is small by
netwvork standards, it is made up of rural viewers who have
made a substantial investment in a home satellite dish in
order to remain within the telecommunications mainstream
As the universe of dishes grows, so will the number of dish
owners who cannot receive adequate network service
over-the-air

Doesn't cable extend the reach of off-air network
broadcasts sufficlently to cover most of America?

Some of the four to five million homes that are currently
not able to get the signal of a local network affiliate
off-ajir are able to subscribe to cable systems in highly
populated areas The networks assume that urban cable
systems extend their cummulative reach to most of those
four to five million households However, most home dish
owners live beyond the reach of most cable systems. It is
estimated that up to 20 million homes will never have cable
avajlable

To the limited extent cable is avajlabe to home satellite
dish owners, they generally do not want to have to purchase
broadcast television from most cable operators for a number
of reasons If the dish owner wants to purchase only
netwvork service, he or she will be forced to also buy 10 to
30 other channels at the same time for between $10 and $20
a month even though most of those extra channels are
avajlable by satellite, sometimes without charge

Frequently, home dish owners have elected to purchase a
dish due to the poor service of a cable operator That
poor service should not be forced upon them through an
"axclusive" distribution outlet The satellite dish
industry was built to serve them, and it should not now be
made a step child to its mature and powerful competitor -
the cable industry

What have the networks done to reach all American
households?

The networks currently reach the vast majority of
television households As of yet, they have not found an
economically and technically feasible way to reach the
final small percentage of American homes that cannot be
served off-ajir by network affiliates.
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Translator or "repeater” stations have been built in the
past with some success, but the networks now consider the
expense and time associated with them to be prohibitive
CBS announced a task force to study the unserved problenm,
but it has issued no plan or report since the announcement
of the task force formation on January 15, 1986

For some time, rural home dish owners have been able to
watch the unscrambled network feeds, but the networks all
intend to scramble all those transmissions shortly without
offering them for sale to individual viewers

Don't network affiliates have the exclusive right to
distribute network proqramming In their areas?

Not in fact Many times more than one affiliate of the
same network is available off-air In Baltimore, for
example, ordinary television antennae can pick up an ABC
affiliate originating from Washington, Philadelphia, and
Baltimore Moreover, the networks themselves have been
delivering their programming over the satellite throughout
the country, unscrambled and available to all home
satellite dish owners, for several years without any "harm"
to the affiliates

When will the network satellite feeds be scrambled?

CBS has begun to test its scrambling equipment on some of
its feeds and will reportedly completely scramble all feeds
this year NBC and ABC have both indicated an intent to
scramble, presumably in 1988 CBS and NBC have made it
clear that they do not intend to make their scrambled feeds
available to home dish owners ABC has not made its
position on that subject public. Once each network
scrambles, those approximately one million homes equipped
with satellite antennas which do not get off-air reception
will be totally blacked out from network programming unless
they can obtain it from a third party such as SBN or
Netlink USA

What will the impact of H R 2848 be on the networks?

Satellite delivery of network affiliate signals causes no
economic harm to the networks In fact, it will increase
the viewing audience of the networks and thereby increase
advertising revenues The networks will also be free to
scramble their feeds without impact on any viewers
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What will the impact of H R 2848 be on network affiliates”

The networks and their affiliates have claimed that
satellite delivery of network affiliate stations
theoretically interferes with the relationship between the
network and its affiliates. However, it is very unlikely
that many will pay $50 or more per year for a service they
receive locally for free. In the words of Jack Lease, Vice
President of programming and operation at WXIA, the Atlanta
NBC affiliate uplinked by SBN,

"Saleswise, it hasn't affected us," he
says "In most cases, there are local
{network) affiliates that viewers can
receive, and when they can get the
network from the local affiliate, why
would they want to pay additional money
for the scrambled, out-of-town
stations?” Satellite Direct, March,
1987

According to Roger Ogden, President and General
Manager of KCNC, NBC's Denver affiliate uplinked
by TCI/Netlink,

"I can't imagine they'll find enough
people out there willing to pay for the
service to make it worthwhile " Satellite
Direct March, 1987

To the extent a small minority of dish owners subscribe to
satellite-delivered network service in areas of adequate
off-air reception, that minority will not be of sufficient
size to cause harm to any affiliate By the time this Bill
calls for arms-length negotiation of rates (after four
years), it is estimated that only approximately three
million dishes will be in place nationwide Only a portion
of them will be equipped with necesary decoders (300,000 in
place today) only a portion of those aish-decoder homes
will actually subscribe and only a very small portion of
those subscribers will be within an affiliate's area of
service Based on current estimates of future dish sales,
an average affiliate may have at most a few hundred
subscribers to satellite network service within its area of
service Even when a dish owner elects to subscribe to a
network satellite service, he or she will also be able to
continue to watch the local affiliate at the flick of a
switch
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What will the impact of H R 2848 be on copyright holders
other than the networks and their afflllates”

The Bill will provide an undisputed method for the
disbursement of compensation to all copyright holders for
the distribution of their works by satellite to home dish
owners (Currently, no one pays copyright holders for the
distribution of their works on the network feeds.)

Although H R 2848 will allow distribution without
permission in the short-term, copyright owners will retain
control over their programming in the long-term through
mandated negotiations and an eight-year sunset provision
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GLOSSARY OF SATELLITE TV TERMS

A/B SWITCH a switch which allows a television viewer to
alternate between a satellite signal and reception of
broadcast television using an off-air antenna

ACTUATOR device used to position the satellite dish

ADDRESSABILITY that feature of the customer authorization
process that enables a program distributor to address a
specific decoder to unscramble the signal supplied to a given
customer

AFFILIATE a broadcast television station which has
contractually agreed to carry network programming in exchange
for a network payment A network affiliate station may be
owned by the network or may be owned by an independent company
such as Gannett, Tribune, or Westinghouse

ANTENNA satellite dish

AUTHORIZATION the process through which the transmitter of
satelllite-delivered programming unscrambles its signal for a
customer who has paid a subscription fee

C~BAND the 3 7-4 2 GHz (gigahertz) band of transmission
frequency It is the standard frequency range used for most
North American satellite broadcasts and most satellite dishes

COAXIAL CABLE transmission cable used to carry high frequency
signal with low loss Comprised of a center conductor
surrounded by a dielectic (insulator) which is covered by a
metal shield.

DECODER descrambles encrypted signals; can be purchased for
home use with most satellite dish equipment

DISH DEALERS business people who sell home satellite dishes
and equipment to individual customers.

DISH DISTRIBUTORS business people who sell home satellite
dishes and equipment on a wholesale basis to dish dealers

DRIVE same as actuator

ENCRYPTION the scrambling of satellite signals done in order
to secure the distribution of satellite signals and limit
their reception to those viewers who have paid a subscription
fee for the signals

89-491 0 -~ 89 - 6
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FOOTPRINT the area of the earth's surface that a satellite's
signal 1s expected to cover It does not represent actual
signal power at ground level, but 1t does give a géod
indication of the type and size system needed 1n a given area
to receive a particular satellite

FREQUENCY the number of oscillations per second of an
electromagnetic signal Expressed in cycles per second or
Hertz

GIGAHERTZ (GHz2) a frequency designation Giga means billion
and Hertz means cycles per second 3 7 GHz would be
3,700,000,000 cycles per second Term used to describe
frequency at which domestic orbiting satellites transmit

GRADE B CONTOURS the predicted area of off-air reception of
the signal of a broadcast television station This may or may
not be indicative of actual delivery of broadcast signals,
since these are often impeded by terrain or terrestraial
interference

KU-BAND geostationary satellites transmitting in the 11 7 to
12 2 GHz frequency band

MEGAHERTZ (MHz) a frequency designation Mega means million
and Hertz means cycles per second 70 MHz would be 70,000,000
cycles per second

MICROWAVE the frequency range from 400 MHz to 30 GHz

NETWORK FEEDS satellite~delivered network programming sent
from each network to each of its affiliates to which the
affiliate inserts commercials, syndicated programming, and
local programming producing the finished broadcast product

OFF-AIR BROADCAST SIGNALS those television signals which a
homeowner can receive using a conventional set-top or roof-top
antenna

POLARIZATION orientation within a fregquency band of an
electromagnetic signal Signals can be vertically,
horizontally or circularly polarized

RADIO FREQUENCY (RF) the electromagnetic band, between 10 KHz
to 100 GHz, used for transmitting data, audio or video

SYNDICATED PROGRAMMING non-network television programming
which is distributed through local broadcast television
stations and paid for by those stations
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TI terrestrial interference caused by land-linked telephone

“microwave transmissions which are often on the same frequency
as satellite transmissions and which can cause problems 1f not
filtered

TRANSPONDER a combination receiver, amplifier, and transmitter
on the satellite which handles a particular channel to be
transmitted

TVRO Television Receive Only antennas Describes the function
of home satellite dish systems

UPLINK STATION any ground station transmitting signals up to
an orbiting satellite

VIDEOCIPHER I TECHNOLOGY the technology introduced by M/A-Com,
now General Instrument, which will be used by NBC and CBS to
scramble their network feeds No home satellite dish owners
will be allowed to purchase VideoCipher I decoders.

VIDEOCIPHER II TECHNOLOGY® the technology introduced by
M/A~Com, now General Instrument, which 1s used in decoders and
scrambling equipment associated with virtually all scrambled
satellite-delivered programming other than the network feeds

WHITE AREAS those areas of the country which are not served
directly by the networks, i e outside the reach of the
off-air broadcast signals of the network affiliates
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Ms MEeTzGER I am here 1n strong support of HR 2848 I support
1t because 1t confirms the rights of satellite dish owners to receive
the same broadcasts that are distributed without restriction
throughout the rest of the United States today

As we have heard from several of the speakers, there are some 2
million television households today that are served by backyard
dishes These dishes are generally 1n areas that are not passed by
cable television and do have poor reception Our research shows
that about half of these homes, about 1 million television house-
holds, are 1n areas where they get little or no network reception
over the public airwaves

These 1 million homes cannot receive these networks, and I refer
to ABC, NBC, and CBS Most cannot even pay to receive the net-
works because cable television does not pass by their home Their
only source of the major national news, basic entertainment, and
major league sporting events that everyone takes for granted 1s
over the satellite dish

In fact, they have been watching the satellite transmissions that
deliver network programming to the broadcast affihates around
the country These are the so-called network feeds

The networks, however, have individually and separately an-
nounced they will scramble all of their private feeds to their local
affihates And they are, by and large, using VideoCipher I, as Dr
Medress referred to, which 1s incompatible with the VideoCipher I1
or the consumer standard

When these feeds are fully scrambled, network service to these 1
million homes will be blacked out unless someone does something
about 1t My company, SBN, 1s trying to do something about this
consumer problem We are trying to do 1t wath a fair and effective
marketplace solution

My company was founded 1n 1986 on a simple premise, to deliver
network television to satellite dishes, just as network signals have
been delivered to cable homes for the last 40 years SBN began
serving these homes because the networks would not The networks
have said, 1n effect, that the market 18 too small, too remote, too
expensive for them to be bothered with

We are also serving these homes today because cable will not
Again, these homes are often too remotely located, too few 1n
number, and just too expensive for individual cable companies to
serve

So because of the unwillingness of cable and of networks to serve
these areas we began, almost a year ago, committing the millions
of dollars necessary to distribute the sale of our service, called Pri-
meTime 24 That 1s ABC from New York, WXIA the ABC affihate
in Atlanta, and WBBM the CBS affiliate out of Chicago

We do not touch the network feeds and our three broadcast net-
work affiliates are retransmitted 1n their entirety with all the ad-
vertising and certainly without modification We scramble them so
that those who need the signals can get them and pay for them
The local broadcaster 1s not harmed

In fact, 1t 18 worth noting that right now the only harm anyone
can say that can be coming to a local broadcaster 1s from the net-
work feeds themselves, which are not yet fully scrambled The net-
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work feeds today are right up on the satellite, unscrambled and
free and clear for all to see

But despite this current situation my company has met several
challenges 1n 1ts rights to exist We based our business on the au-
thonity of the Copyright Act of 1976 In 1t Congress recognized the
public benefits of maximizing the distribution of network signals to
cable homes while balancing the rights of copyright holders with
fair compensation

Under that law, we now pay the required copyright fees, just as
all cable systems do when they retransmit their signals to subscrib-
ers We believe that the language of the act speaks for itself, but
obviously others disagree

We have been sued by all three of the major networks and two
network affihate associations We feel that HR 2848 1s now essen-
tial to clarify these 1ssues and to make Congress’ intent crystal
clear to all

If SBN were to lose 1n court and H R 2848 1s not made law, the 1
million homes that we seek to serve, or more, could immediately
lose all access to networks and all satellite dish homes could lose
the independent superstations that Mr Bliss just referred to

Now, that might not be a big problem to the network executives
in New York, but this 1s certainly a big problem in the hiving
rooms of the rural communities that we serve Our communities
tend to be Lone Wolf, Oklahoma, Clay City, Illinois, Black Creek,
North Carolina, Lovelady, Texas, Cedarwville, Ohio, Rocky Gap, Vir-
gima or Boulder Junction, Wisconsin

These are real places, where real people live and these are our
real customers You would not believe how many rural route ad-
dresses there are 1n this country and we have personally taken the
calls where people are really, truly delighted to know that they are
going to be franchised and remain franchised with the three major
networks

I am not sure that any of us would particularly like to explain to
these rural towns, to these rural homes, that they will not be
watching the Super Bowl next year when the network feeds are
scrambled and when the closest cable system will not even return
their phone calls, 1f we are not available

So as you debate the mernts of this bill, please remember that in
times of national celebration or in times of national disaster, 1t 18
still ABC, CBS, and NBC that bring us together That 1s whether
we watch these channels over rabbit ears or cable or microwave or
backyard satellite dish

Cable and broadcasters have already demonstrated their unwill-
ingness or their imability to distribute news and entertainment to
all parts of the Umited States They must not now be allowed to
stand 1n the way of new technology that can extend this informa-
tion to all Americans

Thank you

[The statement of Ms Metzger follows ]
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STATEMENT OF KAZIE METZGER, PRESIDENT

SATELLITE BROADCAST NETWORKS

Good afternoon My name 1s Kazie Metzger, and I'm the President
of Satellite Broadcast Networks, known in the industry as SBN

I'm here 1n strong support of H R 2848 I support 1t because
1t furthers the four principal goals of American communications
policy

1 Disseminating information to all Americans, particularly
rural families 1n remote locations

2 Protecting copyright holders and providing fair
compensation for use of their works

3 Advancing new communications technologies, and

4 Promoting competititive communications services for the
benefit of all consumers

Unfortunately, that public policy has not been fully realized
with respect to the primary and most popular communications
resource 1n America network TV I'm here to talk to you today
about that gap i1n communications policy, about the copyright
holders who create the network broadcasts, about the competitive
technologies of cable, broadcast, and the satellite dish, and
most 1mportantly, about the rural viewer who has already
invested over $2,000 in a communications link to keep him 1in
touch with the rest of the world It 1s this rural viewer who
once again faces the threat of having that link cut

Satellite dish technology 1s now a fixture 1in almost two million
homes Nearly half or about one million of today's satellite
dishes are in remote or mountainous locations with poor
television reception -- or none at all

Those one million homes cannot receive network television over
the public airwaves They can't even pay to receive network
television over cable because cable doesn't pass their homes
Their only source for ABC, CBS, and NBC 1s by satellite

Thus far, they have been watching the satellite transmissions
used by the networks to deliver their programming to thear
affiliates--the so-called "network feeds " The networks,
however, have individually announced that they will scramble
these feeds and will not allow access to any home satellite
dishes The networks have stated that the feeds are praivate
transmissions between them and their affiliates, never intended
for public viewing
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While recognizing the validity of the networks' argument, the
fact remains that when the feeds are fully scrambled, network
service to those million households will be blacked out unless
someone does something about it.

SBN is trying to do something about it, with a fair and
effective marketplace solution to this problem My company was
founded in 1986 on a simple premise deliver network television
to satellite dishes--just as cable companies have delivered
networks to cable homes for almost 40 years.

No one else i1s willing to serve these homes The networks
themselves haven't reached the million dish homes that have poor
broadcast reception Cable systems haven't., So SBN wall,
restoring access to them with the most advanced form of
television delaivery in the United States today the satellaite
dish

SBN 1s doing it because the networks will not Now, the
networks say they reach over 90% of all American homes As for
the rest, the networks say that the homes they don't reach are
too few 1n number, too scattered in location, to worry about
They don't want to spend the millions necessary to get to those
last few homes in hard to reach areas So this market is
simply too small for the networks to be bothered with--and they
have said as much in writing to the FCC And the FCC has in
effect nodded in agreement, yes, this market 1s insignificant

And, we're doing 1t because cable will not The million dish
homes with poor reception are scattered across or adjacent to
the franchise areas of thousands of cable systenms and the vast
majority of them are in sparsely populated areas that are too
expensive for the cable system to reach So cable has not
rushed to offer service to these homes In fact, it is
generally agreed that there are at least 20 million homes that
will never be wired for cable About 4 to 5 million of those
are not adequately served by off-air broadcasts Many of these
homes are potential dish owners, in addition to today's one
million dish homes unserved by broadcast or cable

Based on the unwillingness of cable and the networks to reach
these areas, SBN announced more than a year ago that it would
begin to sell PrimeTime 24, a package of three ABC, CBS, and NBC
channels by satellite to rural America For us, today's one
million homes define a market that is very well worth serving,
the only way anybody can--by satellite
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We supply network satellite service to those who will depend on
it after the feeds are gone We retransmit the over-the-air
broadcast signal of WXIA-Atlanta, WABC-New York, and
WBBM-Chicago We do not touch the network feeds Our three
channels are all network affiliates that are retransmitted in
their entirety and without modification, and we scramble the
channels so that only those who need them can get them

The rest is not quite history, since the final chapters are now
being written, in part in this hearing today We have gotten
past the rigors of starting a business from scratch In so
doing, we have committed our company at considerable financial
risk to serving the satellite dish consumer

There is one last obstacle to our continued service of the
million homes that have been ignored by the established cable
and broadcast interests That obstacle 1s the uncertainty, in
the minds of some, regarding the legal basis under which our
company and others can distribute scrambled channels to the
satellite dish consumer

When we started our business, we relied on the Copyright Act of
1976, in which congress recognized the rights of cable systems
to retransmit broadcast signals to its customers Under that
law, we pay the required fee for the right to distribute network
programming just as cable systems across the country do We
strongly believe that the language of this Act speaks for
itself, licensing our retransmissions to home dish owners

Others disagree

By relying on the compulsory license granted us under the 1976
Copyright Act, SBN has been sued by all three major networks and
two network affiliate associations We have been sued for doing
no more or less than all cable systems do every day when they
rebroadcast network transmissions and charge customers for the
privilege. H.R 2848 is essential, therefore, to clarify these
issues and make Congress' intent crystal clear to all

It's not easy--or inexpensive--for a new company to defend the
rights of rural home satellite dishes in a landmark copyraght
case. But the resolution of this issue now has consequences
beyond the corporate life of Satellite Broadcast Networks The
satellite dish industry and the two million homes it currently
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serves are awalting i1ts outcome And those companies that offer
1ndependent superstations such as Tempo, United Video, Netlink,
and Eastern Microwave are also relying on our victory in court

If SBN were to lose a first round in court and H R. 2848 1s not
around, these one million homes or more could immediately lose
all access to the networks, and all satellite dish homes could
1mmediately lose almost a dozen more channels of sports, movies,
and entertainment.

Now, this may not be a big problem in the network executive
sultes of Sixth Avenue in New York, but 1t sure i1s a big problem
1n the living rooms of rural communities like Lone Wolf,
Oklahoma, Clay City, Illinois, Black Creek or Spraing Hope, North
Carolina, Ben Wheeler or Lovelady, Texas, Cedarville or Kitts
Hill, Ohio, James Store or Rocky Gap, Virginia, and Boulder
Junction, Wisconsin These are the real places where our
customers live

No one, I'm sure, would like to explain to the consumers of
these towns 1in rural America that they won't be watching the
Super Bowl next year when the network feeds are scrambled, when
the closest cable system won't return phone calls, and if
PrimeTime 24 1s not available.

To those who say, let companies like SBN negotiate for a
license, I must point out that securing meaningful, contractual
agreements with all of the copyright interests involved in
network television 1s virtually i1mpossible for us Just as the
cable i1ndustry needed guaranteed access to programming 1in 1its
early stages--and still enjoys the protection of the compulsory
license~--so now does the dish industry

It 1s not enough to have an agreement with just one, two, or all
three networks Sports interests, movie owners, syndicated
programming distributors--all have to be 1n agreement in order
for a marketplace solution to really mean something The recent
NBC/TCI-Netlink deal falls short in this and in other respects

As you know, these companies have signed an agreement in
principle to offer network programming to some home satellite
dishes It's a step in the right direction However, by
offering no compensation to non-NBC copyright holders, the
NBC/TCI-Netlink arrangement remains critically incomplete and
vulnerable to dispute with other copyright interests

The NBC/TCI agreement also deals away the raghts of the rural
dish owners so that 1t can protect the current cable market from
competition It allows those one million homes without adequate
broadcast reception to buy a network satellite signal only 1if
cable 1s not available
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If cable is available, the family that has already spent two
thousand dollars or more on a dish is supposed to shell out more
than two hundred dollars a year for basic cable service That's
true because no cable operator is going to sell NBC separately,
the dish owner will have to buy basic service and receive all
three networks--plus perhaps another dozen channels that are
readily available

Instead of solving problems, the NBC/TCI-Netlink deal would
simply translate to a multimillion dollar boondoggle for cable
if 1t actually worked. It 1s not likely to work, however Dish
owners who have already decided not to buy from cable are not
likely to change their mind and now pay more than $200 for the
annual network ransom The net result of the NBC/TCI-Netlink
plan will be that local broadcasters still won't be delivered to
those homes and those homes will remain without network
programming

In contrast, H R 2848 would allow sales to all dish homes 1in
areas of bad reception, whether or not they are passed by
cable It recognizes that as far as the local broadcaster and
cable operater are concerned, the dish owner may as well be 100
miles away H.R 2848 does not artificially protect cable It
doesn't hurt the local broadcaster or the network It does
offer real solutions to the rural viewer

Finally, let me examine how the legislation will affect each
remalning interest groups briefly Wi1ll this legislation in
fact harm the networks themselves? No, 1t will facilitate the
extension of the network programming to homes that would be
otherwise lost We deliver more homes to advertisers, the basic
equation of network economics

Do we harm the local broadcaster® No, because our customers
aren't reached by an over-the-air broadcast Nor 1s 1t likely
that translators be able to reach them in the future
Translators are expensive, cumbersome, and totally ineffective
1n mountalnous regions So most, 1f not all, of these million
homes are lost and will remain lost to the local broadcaster

Moreover, since we are scrambled, we are watched only by those
homes that need us We are not interfering with the broadcast
reach of a local network affiliate. If anyone 1is hurting the
affiliates, 1t 1s the networks themselves The network feeds
are not fully scrambled They are right now up there in the
clear for all to see for free, 1n competition with the networks'
own affiliates



164

-G

Are we harming the copyright holders® No, because the
legislation provides a mechanism for paying statutory license
fees The copyraight holders will be compensated, just as they
are under the cable compulsory license, perhaps at an even
higher rate In addataion, after four years, the flat rate of
compensation is replaced by an arbitrated rate

Does everyone in the dish industry back H R 28487 While we
don't agree on everything, the various constituencies within the
dish i1ndustry recognize that continued access to network
channels 1s essential So long as superstations remain an
endangered species, the marketplace will not be settled and the
dish community will continue to suffer the consequences

At 1ts core, H R 2848 does nothing more than guarantee access
to satellite-delivered broadcast television for all Ameraicans
It does 1t by using a statutory license of short duration, a
scaled-down version of the cable compulsory license

As you debate the merits of the Bill, please remember that in
time of national celebration and national disaster, it is stall
ABC, CBS, and NBC that bring us together--whether we watch
events unfold over rabbit ear antennas, cable, microwave, or
satellite dishes

H R 2848 1s the only way to guarantee network television to one
million rural households, while accommodating all interests
fairly It simply continues the Congressional mandate to
disseminate information to the public through advances in
technology It provides balanced protection of the rights of
all copyright owners--and a competitive marketplace It
promises that the rights of the consumer will be equally
protected under the law--whether the viewer 1s served by cable
or by an alternative technology And 1t ensures that the most
popular programming in America will continue to be available to
those satellite dishes that happen to belong to homeowners in
rural locations

Cable and broadcasters have already demonstrated their
unwillingness and/or their inability to reach these homes they
must not be allowed to stand in the way of alternative delivery
systems that can finish the job SBN will continue to work here
1n Congress as well as 1in the courts to ensure that all dish
owners receive his and her fair share of information and
entertainment Thank you
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Mr KasteNMEIER Thank you, Ms Metzger

Just so I understand, you indicate that currently rural America
with dishes 1s, 1n fact, able to see network programming via these
network feeds and that these are going to be scrambled and wall
not be available to them, and that as a result SBN fills 1n a poten-
tial, 1n that respect, void

However, 1t has also come to our attention, as you well know,
that NBC has entered 1into an agreement or potential agreement, |
guess, with NetLink I think the other networks are exploring the
same sort of option, to offer programming of a network signal in
such a package

If that were to be the case then, 1n fact, they would compete with
you 1n terms of offering a network signal in another package to
rural America, 1s that not correct?

Ms Merzger NetLink USA, which 1s a member of the SBCA,
the trade association that we belong to, 18 a company that retrans-
mits three network affiliate stations and they do have a contract or
a letter of agreement with NBC I think that that 1s a step 1n the
right direction of working out these things privately But there are
a couple of problems with that private negotiation that we think
that a bill would offer great benefit

First of all, that private agreement blocks out selling in any
home that 1s passed by cable We feel that it unfairly gives prefer-
ence to a cable system, whether or not they offer good or competi-
tive service, 1n a location What theiwr agreement says 1s that if a
homeowner with a dish 1s passed by cable, they cannot buy NBC
off the satellite So 1t does not matter how much the local cable
company charges or how bad the signal quality 1s, they are forced
into an anti-competitive situation

The other reason why I think this bill 1s necessary, even though
there may be room for private negotiations, 18 that NBC does not
own all the rights, they do not represent all the copyright owners
when they made that deal with NetLink They, in fact, gave them
a quit claam that extends to NetLink the rights they (NBC) have,
and there 1s the potential to be sued by Major League Baseball or
other interests because NBC cannot, obviously, give what they do
not now possess

So we think that this bill, which does allow for private negotia-
tions, gives the framework and also the incentive for the networks
to come to reasonable agreement But 1t also protects us and the
networks from additional suits, from other copyright owners

Mr KASTENMEIER As far as the future i1s concerned, in your
terms, you foresee network signals available 1n your programming
and also the programming which the network has, on its own, en-
tered into?

Ms Merzcer Yes What I see happening 1s our three signals are,
In essence, the eastern and the central time zones, and that they
are kind of time zone approprniate, if you will, for the two-thirds of
the dish owners that are 1n the eastern part of the United States

The NetLink USA signals are all from Denver, Colorado and are
more consumer friendly, if you will, to people in the west So I
think that there 1s a natural division, if you will, consumer div1-
sion, of the market and I expect that they and we will do nicely
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Obwviously, we will sell some 1n Califormia and they will sell some
in New York, but I think that by and large our markets will divide
over the fact that most people do want to watch the news at six or
seven and not at some other, inconvenient time So that I would
expect that they would be selling their three network affiliates and
we will be, too, 1n competition with each other

Mr KASTENMEIER You made reference to a number of rural
communities vividly 1n your testimony Actually, in analyzing
these consumers, as you obviously have done, do you have a feel for
the percentage that come from white or unserved areas?

Ms MEerzGer There are a couple of ways that we have tried to
do that, obviously It 1s not a topic that has been lost on us One of
the problems 18 that zip codes tend to be very large areas, particu-
larly 1n more rural areas One part of a zip code can be behind a
mountain and the other part can be on the other side of the moun-
tain One home gets good reception and the other home gets bad
reception So that 1s one of the difficulties when you just look at zip
codes

But having personally talked to an awful lot of these customers,
what we find happening 1s that the people, when they understand
that what we are selling are the three networks, what they say 1s
oh, well, I get that off the air And they say, I do not need you And
we say no, you probably do not They very quickly decide that
spending $50 to get our service 1s not really particularly attractive,
because these boxes, by and large, these descrambler boxes have A/
B switches and they typically will go back to their rabbit ears for
free for their local channel

I cannot tell you that none of my customers live outside of white
areas I am sure that some of them do But we do know that from
the addresses, and the zip codes, and the consumer reaction on the
telephone, that the vast majority of our customers either get limit-
ed service or no service at all

Mr KAsTENMEIER I am sorry, I missed the other point you were
making Are you, 1n fact, served through Dr Medress'—

Ms MEeTzGeEr Yes We are scrambled VideoCipher II You really
cannot be 1n this business unless you go with this technology We
have been scrambled since the spring of this year

Mr KastenMmEIER Thank you

Ms MetzGer If I may, only the people who pay for us get us,
and 1t 1s not up 1n the air in the clear It 1s not like 1t 1s infringing
on anyone

Mr KasteNMEeIER Mr Ellison, you certainly have, as your ap-
pendix 1ndicates, an impressive list of members, including ComSat
and Hughes, and earth members such as Zenith and Sony, 1n addi-
tion to all those directly involved with the dish industry

Are these members uniformly, as far as you know, 1n support of
this legislation?

Mr ELuisoN The information that I have, in talking with our
members and with our board, would indicate that they are very
much 1n support of this legislation I think the majority would like
to see some amendments to this bill, particularly with respect to
the socalled grandfather clause limitation on stations, but by and
large our association stands squarely behind the bill
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Mr KasTENMEIER Earler, I had asked Mr Bliss whether WGN
was scrambled and he said yes, because I was reading from page
three of your statement, which reads “similarly signals of inde-
pendent superstations, that 158 WTBS-Atlanta, WPIX-New York,
mQR_NeW York, and KTVT-Forth Worth, have been scram-

e

Mr ELuson I believe that the latin abbreviation there I used
was e g, | was just trying to give examples of scrambled stations 1
have attached, as an appendix, a list of all of the scrambled sta-
tions, which would include WGN, at the back of my testimony I
did not include the names of all the scrambled stations I was just
trying to give examples

Mr KasteNMEIER Of course, one of the problems that some of
your trade association membership, particularly those selling the
hardware, the dishes themselves, had was the scrambling and the
expectations and just the uncertainty of where this all was going

The committee, for the first time this morning, saw this demon-
stration of the system that Dr Medress was showing us, plus the
fact that there 1s something called the DBS Authorization Center

Mr Ellison, I wonder whether you might comment on whether
this 1s an improvement with respect to the expectations of your
membership or whether this type of technology 1s more expensive?
You are not necessarily representing the consumers, but you are
representing an industry which must sell to consumers, and pre-
sumably must contemplate some sort of system such as that shown
us here, and obtaining scrambled signals and descrambling them

I wondered what your comment would be about what was shown
us this morning by Dr Medress?

Mr ErrisoN I think that it has taken our industry some time to
adjust There was an 1mtial shock 1n 1986 when HBO scrambled,
and there had been so much misinformation about the availability
of programming and the question of whether there would ever be
packages

I think that we are moving out of that area now Consumers are
beginning to realize that they can purchase packages of services, so
we are moving away from some of the initial problems that we had
when the VideoCipher system was first implemented in 1986

I think we have a ways to go We would still like to see the pro-
gram package pricing come down We would like to see more avail-
ability I think our industry as a whole would like to see the
system costs come down, but as I said, we have gone from a $36,000
system 1n 1979 to a top of the line system for $3,000 that includes
the decoder, that would probably include a year of programming
services

So I think that the industry 1s adjusting and our members, across
the board, recognize that the VideoCipher encryption system 1s a
box office, and 1n the long run it 1s going to create a very strong
marketplace for us

Mr KaAsTENMEIER Mr Bliss, does NetLink qualify as a carrier,
under the proposed bill, 1n your view?

Mr Buiss Yes

Mr KasTeENMEIER It does You may not know the answer to this
question, but I will ask 1t anyway What effect will the purchase of
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Southern Satellite Systems, or Tempo, by TCI have on the distribu-
tion of signals to earth station owners?

Mr Briss At the present time, I do not see any change 1n the
mix Both Tempo and NetLink have back rooms where they do te-
lemarketing to TVRO and I would assume that at some point in
time, those would be merged From our point of view, that elim-
nates one competitor

Mr KasteNMEeieR That would eliminate a competitor, 1n your
view?

Mr Buriss It would eliminate a back office It would combine two
competitors into one -

Mr KasteNnMEIER Thank you

I would like to yield to the gentleman from Oklahoma, Mr
Synar

Mr SynNar Thank you very much, Bob and welcome, all three of
you

Let me ask you, Kazie, you are talking about those agreements
between the networks and the distribution of signals, wath respect
to whether or not the cable passes by the satellite dish owner Basi-
cally, what we are looking at here, are those type of agreements
not forcing consumers to take a package which would include a
network signal which they may not even want, 1n order to get that
signal?

Ms Merzcer Exactly Typically, when you buy cable, and 1n fact
I know of no examples, when you buy cable television, you must
buy at least the basic package which typically would include 14 to
22 channels and could cost anywhere from $10 to $18 a month

So, 1f you have a cable running by your home and you already
have a dish and prefer to get your programming that way then just
to get, for example NBC, under that kind of a deal you would have
to subsidize your local cable company to the tune of maybe a
couple of hundred dollars a year

We do think that the backyard dish industry gives good competi-
tion, healthy competition to some cable operators, particularly in
rural areas, because 1t reminds them to distribute good and clear
signals, otherwise people wall buy dishes

Mr Synar Mark, let me ask you, some of the dish owners that I
have visited with over time have suggested that the bill should be
based on an absolute parity with the cable copyright scheme What
18 your response to that?

Mr ELuisoN Certainly, if we could have the same rate that cable
1s paying today, that would be very attractive We found, as we
began the process of working with Mr Kastenmeler and your
office, that we were swimming upstream somewhat, 1n trying to get
this bill introduced The compulsory license 1s not a popular device
in Washington

So we found that political realities and pragmatism forced us to
recognize that perhaps a set rate, which was somewhat higher than
cable, was necessary to bring some of the supporters of this bill on
board behind us

I would be very concerned about a bill which was tied strictly to
cable I am concerned that if syndicated exclusivity comes 1n, the
superstations may be less of a viable alternative for cable, and they
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may allow the rates to rise over the next few years, to the detn-
ment of TVRO

So I think, although 1n a short run we are facing a lhittle bit of
disparity 1n the rates, that in the long run we are better off to have
the certainty And I would also say that I agree with the position
that I believe your office may put forward, if they have not done so
formally, 1s the 1dea of a set rate throughout the period of this Ii-
cense, through the sunset period I think that would simplify mat-
ters and assure our ability to grow during that period of time

Mr Synar Thank you, Mark

Roy, this 1s just really for my clanfication Is the signal that you
transmit at United Video, the WGN signal, 1s 1t 1dentical to the
signal that WGN sends out on 1ts broadcast signal?

Mr Buiss Yes, it 18

Mr SynaAr Identical?

Mr Buiss Identical

Mr SynarR Roy, you also heard the MPAA come in here this
morning and suggest that the copyright holders should be able to
verify the accuracy of the satellite carriers subscriber accounts and
stuff Is that a proposal which you would agree to?

Mr Buiss Yes, I do not have any problem with that part

Let me clanfy that the signal we send out 1s exactly what we get
from WGN They do send us a different signal than they transmit
gl Ehlcago during programming which they own, for instance the

ubs

Mr SyNAR So 1t 1s not 1dentical, 1n all respects

Mr Buiss Well, we are getting 1t from them, but 1t 1s not the
same one that they send over their transmatter all the time It 1s 99
percent of the time 1t 1s the same

Mr SynarR Thank you Thank you, Mr Chairman

Mr KaSTENMEIER The gentleman from Virgima, Mr Boucher

Mr BoucHEr Thank you, Mr Chairman I only have one ques-
tion Mr Bliss, I will direct this to you

The legislation before us will provide a compulsory license for a
four year period During the second four year period, the negotia-
tion would apply and binding arbitration in the event of a negotia-
tion failure, would determine the amount of payments that would
be made Then, after that eight year period, this legislation would
sunset all together

What do you think will happen after that point in time? Is this
eight year period sufficient for you? Do you feel like you need a
longer period?

Just generally comment, if you would, on whether you think this
eight year protection 1s sufficient

Mr Buiss I would like 1t to be forever, there 1s no question about
that The entire bill 1s a compromise We do not want to have to
spend the rest of our lives 1n litigation over this, although we feel
that the copyright law, as 1t now exists, covers what we are doing,
but we would like this clarification of this bill

Mr BoucHER So you will accept the eight year period”?

Mr Buiss I will accept 1it, but I do not like 1t I think, on the
other side of that, what do I think 1s going to happen in eight
years, I think that some compromise will be reached, either be-
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tween MPAA and the carriers and the stations, or it will be ex-
tended We just will not turn off a couple of million people

Mr BoucHeEr 1 would assume, 1n the absence of that compro-
mise, you will be back to see us, before that period?

Mr Buiss Yes

Mr BoucHER Did you want to comment?

Mr EruisoN Yes, I would like to comment on the sunset period
Our thinking, 1n going 1nto this, was that after a period of, well, we
had hoped for 10 or 12 years We ended up with a bill that 1s eight
We felt like, at the end of that period, we would have a sufficient
number of home dish owners out there and that we would have
strength 1n the marketplace and be able to go out and negotiate as
the copyright holders would like us to do

One thing that has come up recently and predominantly today 1s
the limitation of this bill to C-band, and I think that that would
have a serious impact on our thinking, with respect to the sunset,
because we anticipated the market strength based on a growth
both 1n C-band and K-band and by the end of eight years having
sufficient subscribers to negotiate

If the bill were limited to C-band, I think that we need to serious-
ly re-evaluate our thinking 1n that regard

l\lr{g BoucHeER Thank you very much You wanted to comment, as
we

Ms MetzGer If I could comment on that, too, none of our crys-
tal balls tell us when KU-band 18 going to become the widespread
technology But by and large, we that serve the backyard dish in-
dustry do not control that Rather, the cable television does

So while the MPAA giveth on one hand, this could be the classic
taketh away on the other, with the C-band, KU-band situation It
could be a real situation where cable controls the movement to
KU, which would be enormously detrimental to us

Mr BoucHer Thank you very much

Mr KastEnMEIER Thank you I just have one last question

I am not quite certain of its relevancy, although 1t 18 a morning
item 1n the newspaper here ‘“Campaigning live by satellite feed ”
This one features Governor Dukakis, who broadcast by satellite to
56 college campuses Apparently, others are using the device to
reach out to satellite dish owners 1n Iowa and elsewhere

How do you see this? This 1s not actually, I guess, affected by
copyright, but do you see this living comfortably with the technolo-
gy from your perspective, as you operate 1t?

Mr Buss Certainly I assume that it 18 not scrambled They
want everybody that 1s out there to watch 1t

Mr KaSTENMEIER It 18 not scrambled, right But the accessibil-
ity, apparently, of NineStar II and WestStar IV orbiters 1s, 1n a
sense, surprising, that there 1s that sort of availability so readily
for campaign purposes or otherwise

Mr Buiss I think 1t also, if you are campaigning to primarily
rural constituents, 1t would be especially beneficial

Mr KasTteNMEIER That 1s really all the questions I have The
three of you have been very helpful Ms Metzger, Mr Bliss, Mr
Elhson, we appreciate your appearance this morning This 1s the
opening day on this question We hope to pursue the matter to a
conclusion and I trust to a successful conclusion
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We will have another day of hearings, and we will try to sched-
ule 1t 1n the very near future We would hope to markup this legis-
lation, I would not predict 1t certainly by year’s end, but certainly
by early next year

Until the second hearing, the committee stands adjourned

[Whereupon, at 12 50 p m, the committee was adjourned ]
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SuBCcOMMITTEE ON COURTS, CIVIL LIBERTIES, AND THE
ADMINISTRATION OF JUSTICE,
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The subcommittee met, pursuant to call, at 935 am, 1n room
2226, Rayburn House Office Building, Hon Robert W Kastenmeier
[chairman of the subcommittee] presiding

Present Representatives Kastenmeler, Synar, Schroeder,
Berman, Boucher, Moorhead, DeWine, Coble, and Slaughter

Staff present Michael J Remington, chief counsel, Virgima E
Sloan, counsel, Thomas E Mooney, associate counsel, and Audrey
K Marcus, clerk

Mr KasteNMEIER The committee will come to order

Mr MoorHEaD Mr Chairman?

Mr KAsSTENMEIER The gentleman from California

Mr MooruEAD I ask unanimous consent that the subcommittee
permit the meeting to be covered in whole or 1n part by television
broadcast, radio broadcast and/or still photography, pursuant to
Rule V of the Commuttee Rules

Mr KasteNMEIER Without objection, the gentleman’s request 1s
agreed to

Today, the subcommittee 1s holding a second day of hearings on
11{957 2848, entitled the Satellite Home Viewer Copyright Act of

I want to thank several members of the subcommittee, notably
Mr Moorhead, Mr Synar and Mr Boucher, for their continued as-
sistance and support I note that we have received cosponsorship
for this bill from another subcommittee member, Mr Hyde, and
also Mr Hughes and Mr Staggers of the full committee

You will recall that the subcommittee held its first day of hear-
mgs on November 19, during which the subcommittee learned
about the technology of earth stations and satellite communica-
tions In addition, testimony about the merits of the legislation was
presented by the Motion Picture Association, three common carri-
ers, the Satellite Broadcasting and Communications Association,
and the Satellite Broadcasting Network

Hopefully today we will continue the process that we started last
November I have no illusions that the bill, as originally presented,
may be amended 1n the process of dealing with this legislation It 1s
an extremely complex area and for many members of both the
public and the committee, 1t 1s a learning process

173)
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So we are delighted to have as our first witness this morning, a
friend and famihar face to the subcommittee, Ralph Oman, the
Register of Copyrights, who has headed that office since September
of 1985 Due to time constraints—we have a long witness list this
morning—I would encourage the Register to summarize his state-
ment Usually the Register presents long, thoughtful, scholarly
statements, very helpful to the committee, and certainly essential
for the full record of the committee, but in view of the time con-
straints, I would hope that Mr Oman could summarize his state-
ment

It 1s an excellent analysis of the proposed legislation and I would
?nﬁourage members of the subcommittee and others to read it care-
ully

Mr Oman, you have with you Ms Dorothy Schrader of your
office, I believe You can identify those who accompany you

Mr OMaN With your permission, Mr Chairman, 1n addition to
Ms Schrader, I am accompanied by Andrea Zizzi, an advisor to the
General Counsel

Mr KasTENMEIER Actually, of course, Mr Oman, you have a
statement which 1s some 24 pages long, and then a one-page state-
ment I suspect we would like to hear more than the one page 1if
that 1s possible, but something less than the 24 pages, but you use
your own judgment 1n that connection

TESTIMONY OF HON RALPH OMAN, REGISTER OF COPYRIGHTS,
ACCOMPANIED BY DOROTHY SCHRADER, GENERAL COUNSEL,
COPYRIGHT OFFICE; AND ANDREA ZIZZ]1, SENIOR ATTORNEY,
COPYRIGHT OFFICE

Mr Oman Thank you very much, Mr Chairman We estimate
apprlgmmately five minutes of your time and we will try to make 1t
quic

I do welcome this opportunity to appear before you and to
present the Copyright Office’s views on HR 2848, the Satellite
Home Viewer Copyright Act of 1987

As you know, this bill would create a temporary statutory license
to make 1t possible for homeowners with satellite dishes 1n their
backyards to have access to satellite programming

Under most circumstances, the Copyright Office 1s a true believ-
er 1n the marketplace, but we recognize that, under the current
market conditions, the satellite carriers can’t clear the rights to
programming on broadcast signals, and they cannot retransmit
those signals 1n scrambled form and market them to the home dish
owners now since the copyright law stands 1n the way

We also recognize that home dish owners want you to make sure
that they do have ready access to these scrambled signals In many
cases, these dish owners have an especially compelling case because
they live outside the service areas of cable systems or broadcast
stations 1n the so-called ‘“white areas,” and their satellite dish rep-
resents their only link with the outside world

Your bill, Mr Chairman, solves the dilemma 1n the short term
and 1n the long term gets us back to a marketplace solution to this
licensing problem The bill balances the interests of all parties For
an eight-year interim period, copyright owners will receive compen-
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sation for the additional public performances of their programming
by satellite carriers For eight years, dish owners have guaranteed
access to satellite-delivered signals For eight years, the retail carri-
ers can earn a living

Equally important, the bill encourages voluntary private negotia-
tions between the parties If that fails, 1t mandates that they arbi-
trate These features provide a major stepping stone to a free-
market environment which would replace the interim statutory hi-
cense when the legislation’s sunset provisions kick in after eight
years

So the Copyright Office supports the bill, but has a few recom-
mendations for change to adapt the bill to recent changes 1n the
satellite carrier business

In the past year, at least one satellite carrier has begun to inter-
cept, scramble and market to the earth station owners the signals
of certain network-affihated television stations Because HR 2848
originally was not drafted with the retransmission of network sig-
nals 1n mind, the subcommittee might consider amendment of the
operative term “superstation” to either exclude network signals or
to 1include them, but limit access to dish owners who can’t other-
wise get over-the-air signals

If you exclude network signals, you would let stand a part of the
problem you are trying to solve with this bill, you would not assure
the earth station owners access to this network programming

The Copyright Office might favor the second alternative, includ-
ing network signals within the scope of the statutory license, but
fashion the provision to limit coverage to the certifiable hardship
cases The Copyright Office has heard about several proposals that
wou::li tailor specific provisions for the retransmission of network
signals

One proposal would provide statutory license coverage for a car-
rier’s retransmission of the signal of a network-affiliated television
station only where the signal 1s delivered to a subscriber whose
earth station 1s operating in the “white area ”

This approach would allow the satellite carrier freely to market
its service 1n 1its targeted market while protecting other network-
affihated stations from competition from a distant affiliate

The problem with this proposal 1s that 1t 1s difficult to define
“white areas ” The networks contend that 1t 1s currently not possi-
ble to 1dentify or quantify households 1n unserved areas with any
degree of accuracy They suggest that this proposal could work if
their affihiates had the statutory power to set the boundaries of the
“white areas” or at least to veto the boundaries set by the resale
carrier

Another amendment would narrow the scope of the “white area”
amendment to provide that for the retransmission of the signals of
network-affiliated stations, the Section 119 license only covers the
portion of the programming originated by the affiliate and does not
cover network programming

In theory, this amendment would provide the network affihates
compensation for the retransmission of the non-network portion of -
their broadcast signal while leaving networks free to negotiate
with the carriers for a licensing arrangement such as the NBC/
NETLINK agreement
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In realhity, this proposal would only work if the networks negoti-
ated such agreements, and the only strength of the proposal 1s that
1t might facilitate freemarket negotiations

Another amendment would give networks the maximum control
It would require network consent for the Section 119 statutory Ii-
cense to kick 1n with respect to a satellite carrier’s retransmission
of a network affihate This would not guarantee the carrier’s right
to statutory licensing of network signals or automatically solve the
“white areas” problem, but would facilitate negotiations between
the affected parties

Mr Chairman, the Copyright Office supports HR 2848 as a
short-term statutory solution that will facilitate the licensing of
copyrighted works publicly performed by satellite carriers A spirit
of innovation, tempered with caution, has characterized the devel-
opment of 2848 It 1s a measured response to a real problem The
timely passage of the bill would serve the public interests

Thank you very much, Mr Chairman I would be pleased to
answer any questions

[The statement of Mr Oman follows ]
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Statement of Ralph Oman
Register of Copyrights
on H.R, 2848

January 27, 1988

The technological development of the home earth station
engendered a new means of distributing copyrighted works to the public --
the retransmission of works embodied in broadcast signals by satellite
carrier to home dish owners. If a satellite carrier scrambles broadcast
signals, retransmits them to home dish owners and 1ssues descrambling
devices, the carrier is probably not exempt from copyright liabi1lity, under
the section 111(a)(3) passive carrier exemption, for the public performance
of the protected works embodied on the signals retransmitted

If a carrier 1s not exempt from copyright liability under section
111(a)(3), it must obtain the consent of the copyright owners of the
programming embodied in the signal it retransmits To facilitate satellite
carriers' compliance with the copyright law, and to balance the interests
of copyright owners, satellite carriers, home earth station owners, and
cable systems, several members of the Subcommittee on Courts, Civil
Liberties and the Administration of Justice introduced H.R. 2848

The bi1l1 would amend the Copyright Act to provide for an eight
year statutory license for satellite carriers that retransmt superstations
for private viewing by earth station owners The bill's proposed section
119 statutory 1license would apply where a secondary transmission of a
qualifying station is made by a satellite carrier to the public for private
viewing, and the carrier makes a direct charge for such retransmission
service to each subscriber receiving the secondary transmission. The
section 119 license would operate i1n much the same way as the section 111
cable compulsory license, except for a unique method for determining a
royalty fee The bill would allow the parties voluntarily to negotiate a
fee If they do not set a fee by negotiation, the bi1l provides a
statutory fee of 12 cents per subscriber per signal retransmitted that
would apply for the first four years that the statutory license 1s in
effect, and requires the parties to engage in compulsory arbitration to
determine a fee for the second period

The Copyright Office supports H R 2848 as a short term solution
to the copyright licensing problem confronting satellite carriers. Because
the statutory license that would be established by the bi111 1s of short
duration, and is merely intended to provide compensation to copyright
owners during the interim period in which a marketplace mechanism for
negotiating programming licenses is evolving, the Office concludes that the
b111 is an appropriate solution to a difficult problem, Furthermore,
because the bill encourages private negotiation and/or arbitration, the
b111 provides a first step toward the establishment of the marketplace
solution that should ultimately develop
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STATEMENT OF RALPH OMAN
REGISTER OF COPYRIGHTS

BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES
AND THE ADMINISTRATION OF JUSTICE

HOUSE COMMITTEE ON THE JUDICIARY
100th CONGRESS, FIRST SESSION
January 27, 1988

Mr  Chairman and members of the Subcommittee, I am Ralph Oman,
the Register of Copyrights I welcome this opportunity to appear before
you and present comments on H R 2848, the Satellite Home Yiewer Copyright
Act of 1987, which was introduced by you, Mr Chairman, and by Representa-
tives Synar, Boucher, Moorhead, Hughes, and Garcia This bill would create
a temporary statutory license that would allow satellite resale carriers to
retransmit, for a fee, programming from superstations to homeowners with

satellite dishes i1n their back yards

I. Background
Since the enactment of the Copyright Act of 1976, developments in

satellite technology and changes in FCC communications policy have had a
marked 1{mpact on the way the American public receives television
programming Satellite resale carriers distribute "superstations®” 1like
WTBS (Atlanta) and WOR (New Jersey) nationwide via satellite to cable
Similarly, other entrepreneurs have created a galaxy of new cable
programming services for distribution via satellite to cable systems and
the home subscriber The technological development of the home earth

statfon fostered the emergence of yet another programming audience home
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dish owners whose backyard dishes {ntercept these satellite-delfvered
signals The FCC estimates that as of mid-1986, approximately 1 6 million
American households have home satellite dishes 1/

Cable systems have traditionally paid satellite carriers a per-
subscriber fee for delivering the broadcast or pay cable sfgnal that they
then send out over the wire to their subscribers, so the home cable viewer
pays for the programming, either directly or as part of a package
Contrariwise, the dish owner who recefves these signals has paid no fee
Congress has imposed no explicit 1iabflity and the dish owners reststed the
idea of voluntary payments Recently, however, the copyright holders and
the resale satellite carriers have decided to encode, or scramble, thefr
signals

The {ssue of scrambling satellite signals 1initially prompted
reaction from two different sources home earth station owners and
satellite resale carriers. Some home earth station owners object to
scrambling because they think they have a right to receive satellite
programming at a price comparable to that paid by cable subscribers who
receive the same programming Satellite resale carriers are concerned
about the different issue of thelr own susceptibility to claims of
copyright infringement. Once the satellite resale carriers begin to
scramble the signals they deliver, and begin to market decoding devices to
home dish owners, they may lose their exemption under section 111{(a)(3) of
the Copyright Act, and may be 1liable for copyright {nfringement for
publicly performing copyrighted programming. This bill has received

1. In the Matter of Inquiry into the Scrambling of Satellite Signals and
Access to those Signals by Owners of Home Satellite Dish Antennas,
Report, FCC Docket No 86-336, 2 FCC Rcd 1669 (1987) (hereinafter “FCC
Scrambling Report”).
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additional reaction from other parties, including the representatives of
network affiliated and i1ndependent television stations and the television
networks.

Under section 111(a){(3) of the Copyright Act of 1976, the
retransmission of a broadcast signal embodying a performance or display of
a copyrighted work by a carrier is not an infringement §f the carrier “"has
no direct or indirect control over the content or selection of the primary
transmission or over the particular recipients of the secondary transmis-
sion,” and if the carrier's activities with respect to the primary trans-
mission "consist solely of providing wires, cables, or other communications
channels for the use of others."2/ In interpreting this provision, the

U.S Court of Appeals for the Second Circurt, in Eastern Microwave Inc. v

Doubleday Sports, Inc., 691 F.2d 125 (2d Cir 1982), held that a carrier's

retransmission of statfon WOR to cable systems fell within the section
111(a){3) exemption, since it found that the carrier merely retransmitted
the signal without change and exercised no control over the selection of
the primary transmission or recipients of the signal However, the courts
have never addressed the question of whether a satellite resale carrier can
scramble secondary transmissions and license decoding devices to home earth
station owners and still retain the section 111(a)(3) exemption

Congress neither approved, implicitly or explicitly, nor did it
even contemplate this type of activity in granting the exemption to passive
carriers The Copyright Office has taken the position that, in selling,
renting, or licensing descrambling devices to earth station owners, the
carrfer would appear to exercise control over the recipients of the

programming. Moreover, licensing of descrambling devices would appear to

2. 17UScC $§111(a)(3) (1976)



181

be a far more sophisticated and active function than the passive function
of merely providing "wires, cables, or other communications channels °®
Therefore, in response to public and Congressional inquiry, the Copyright
Office has concluded that the sale or licensing of descrambling devices to
satellite earth station owners falls outside the purview of section
111(a)(3), particularly where the carrier itself encrypts the signal

If a carrier is not exempted from copyright 1iability under
section 111(a}(3), it must obtain the consent of the copyright owners of
the programming embodied in the sfignal it retransmits To facilitate
satellite carriers’' complfance with the copyright law, and to balance the
interests of copyright owners, cable systems, satellite carriers, and the
viewing public, several members of the Subcommittee on Courts, Civil

Liberties and the Administration of Justice introduced H R 2848.

II. Origins and Characteristics of the Scrambling Technology

For a fuller understanding of the copyright law implications of
the scrambling issue, a review of the origins and characteristics of the
scrambling technology may be helpful

The technology for scrambling developed and improved along with
cable technology in general. Cable operators realized that they had to
develop a way to prevent their subscribers from intercepting premfum
services without paying for those services. That need led to the develop-
ment of various methods of "access control " The earliest forms of access
control were simple devices (“"traps”) installed by cable companies to block
customers' receipt of unsubscribed channels. These devices were soon
abandoned because it was uneconomical for the cable company to change a

subscriber 's trap for every service change.
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The simpler technology was replaced by signal scrambling
technology, which would impose 1interferring signals on the video signal,
and/or alter the synchronization of the incoming video signal with the
ongoing scanning of the receiver's television screen, to prevent a
subscriber from receiving a clear picture for the unsubscribed signal 3/

In 1982, Home Box Office (HBO) became the first satellite video
programmer to finvestigate the scrambling of satellite-delivered signals
HBO took bids from outside manufacturers to further develop scrambling
technology The M/A-COM YideoCipher system won the bid with a design that
included digital encryption of the audio portion of the signal, secure
digital processing of the video portion, and a 1ist of administrative
features, including the ability to directly address and authorize individ-
ual descramblers 4/

In the preproduction stage, HBO determined that the original
VideoCipher design was too expensive for home dish owners in the 1985 time
frame because of the system's digital processing of the video signal
M/A-COM redesigned the system to substitute a somewhat less secure analog
scrambling technique for the video portion of a signal.5/ The resulting
decoding device, the VideoCipher II, has become the de facto standard for
satellite signal scrambling in the United States 6/ The retail price of a
stand alone VideoCipher II decoding unit is $395 The FCC estimates that

3 See Excerpts from CSP International, Home Satellite Television, From
Trisis to Success (July 1986), Exhibit 4, Attachment & at 14 to
Comments filed by National Cable Television Association in FCC Docket
No 86-336 (1986) (hereinafter "NCTA Exhibit 4"},

4, Comments of General Instrument Corporation (GIC) in FCC Docket No 86-
336, at 8 (ffled Oct. 20, 1986).

5. Id
6 FCC Scrambling Report at %28,
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approximately 97.5% of the home satellite dishes currently in use in the
United States are or can be made compatible with the VideoCipher 1II
decoder 7/ The FCC also concludes that there is presently an ample supply
of decoders available to home dish owners, and that the available
distribution and production facilities for the device appear adequate 8/
The YideoCipher II system has four components the decoder unit
in the home, the DBS Authorization Center, programmers' uplink facilities
(which 1include scramblers) and program service/distributor business
computer centers 9/ The authorization procedure for the viewing of
scrambled signals begins as the subscriber, after purchasing and installing
the decoder, turns on the decoder and the television set, and tunes the
dish receiver to a scrambled chananel The subscriber must telephone the
program computer center and order the program service desired The program
center relays the order information to the DBS Authorization Center, which
merges the informatfon into a "data stream” sent to all the scramblers at
each of the programmers' uplink facilities Th1s process takes less than
ten minutes Ultimately, the authorization program codes and the
individual decoder unit 1identification codes are recejved by the
subscriber's satellite dish as well as the decoder The “addressability”
component of the decoder reads these codes and enables the service tiers

ordered by the subscriber 10/

7 I1d. at 130

8 Id. at 31

9 See NCTA Exhibit 4 at 14.
10 Id at 16-17
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111. Major Provisions of A.R. 2848

H.R. 2848 would amend the Copyright Act to provide for an eight
year statutory license for satellite carriers that retransmit superstations
for private viewing by earth station owners. The terms of the new
statutory license would be set out in a new section 119

The section 119 compulsory license would apply where a secondary
transmissfon of the signal of a qualifying station is made by a satellite
carrier to the public for private viewing, and the carrier makes a direct
charge for such retransmission service to each subscriber receiving the
secondary transmission, or to a distributor, such as a cable system, that
has contracted with the carrier to deliver the retransmission directly or
indirectly to the public for private viewing. The statutory license would
not apply, and a satellite carrier would be 1iable for copyright infringe-
ment, in instances in which (1) the satellite carrier does not deposit the
statement of account and royalty fee required by section 119, (2) the
content of the programming or commercial advertising or station announce-
ments embodied 1in the signal retransmitted is in any way willfully altered
or deleted by the satellite carrier, or (3) the satellite carrier discrimi-
nates agafnst any distributor in a manner that violates the Federal
Communications Act of 1934 or the FCC rules

The section 119 statutory license would operate in much the same
way as the section 111 cable compulsory license However, under section
119 the method for determining a royalty fee 1s unique The bill would
allow the copyright owners, satellite carriers, and distributors voluntar-
ily to negotfate a fee for the compulsory license If the parties do not
previously set a fee by voluntary negotiation, the b1l provides a

statutory fee of 12 cents per subscriber per secondary signal delivered
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that would apply for the first four years that the compulsory license 1s in
effect Prior to expiration of the first four year period (January 1, 1988
unt11 December 31, 1991), the bill requires the parties to attempt to
negotiate a fee for the second four year period of the license (January 1,
1991 until December 31, 1995) The bill requires those parties who do not
voluntarily negotiate a fee to engage 1in compulsory arbitration to
determine a fee for the second period. A rate decided by compulsory
arbitration would be subject to judicial appeal to the United States Court
of Appeals for the District of Columbia Circuit

The bi11 provides that the Copyright Royalty Tribunal would
initiate and administer any compulsory arbitration proceedings, and publish
the results of such proceedings In addition, the Tribunal would
administer the distribution of the royalty fees among the copyright owners
pursuant to the same method that it distributes fees under the section 111
cable compulsory license

The bill would allow satellite carriers to contract with
distributors, such as cable systems, to market their services and collect
royalties However, the satellite carrier remains responsible under the
bi11 for filing statements of account and paying royalties for services
provided under the section 119 compulsory license

Section 119 contains definitions of the following terms
antitrust laws, distributor, independent station (same as the 17 U S C
§111 definition),11l/ primary transmission (same as the 17 USC §1l1

definition), private viewing, satellite carrier, secondary transmission

11  While the definition of an independent station may be relevant if H R
2848 {s amended to expand the scope of the statutory license as
discussed infra, section IV A, the definition appears to be unneces-
sary in the present version of the bill

89-491 0 - 89 - 7
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(same as the §111 definition), subscriber, and superstation

IV. Propesed Amendments to H.R. 2848

A Definition of “Superstation”

H R 2848 provides a statutory license for satellite carriers to
retransmit superstations for private viewing by earth station owners The
bi11 would define a “superstation” in proposed sectfon 119(d)(9) as efther
a sfgnal that was already being carried by a satellite carrfer as a super-
statfon on June 1, 1987, or a signal that is so carried after that date if
the signal 1is further retransmitted by cable systems serving in the
aggregate at 1least 10 percent of all cable television subscribers.
Presumably, this definftion is intended to 1imit the number of signals
carried pursuant to the section 119 statutory license to those that are
fndeed carried nationwide and to promote a parity of subscriber services
between cable subscribers and home earth station owner/subscribers

Traditionally, “superstations” have been independent television
stations that inftially served only a local area However, recent develop-
ments in the satellite/video programming industry have rendered certain
network affilfated statfons, in effect, superstations 12/ This has raised
questions about the scope of the statutory license created in H.R 2848

In the past year at least one satellite carrier has gone into the
business of intercepting and scrambling the signals of certain network
affiliated television stations, and retransmitting the signals for a fee to

satellite dish owners, and/or to cable systems.l3/ The activities of these

12 See FCC Scrambling Report at 1183,

13. See Television Digest, Inc., Communications Daily, Dec. 4, 1986, at 3,
The Washington Post, Feb. 7, 1987, at Bl, Television Digest, Inc ,
Communications Daily, Feb 26, 1987, at 8
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carriers have given rise to 1litigation for copyright 1infringement of
network as well as syndicated programming embodied {n the network
affilfate's primary transmission retransmitted by the satellite
carriers 14/

These developments call 1nto question whether H R 2848 should be
amended to 1imit the scope of the section 119 statutory license by
excluding statutory 1license coverage for a satellite carrfer's
retransmission of network signals, or, on the other hand, to expand the
scope of the 1license by making special provisions applicable to the
retransmission of network signals Either result could be accomplished by
an amendment to the definition of “superstation” {in proposed section
119(d) (9).

In its present form, HR 2848 would 1{iterally extend the
statutory 1license 1n proposed sectfon 119 to satellite carriers
retransmitting fndependent and network signals, however, the criteria for
"superstation” status in Clause (B) of the definition were not concefved
with network signals 1in mind, and would preclude any significant
development of network superstations Thus, 1f passed 1into law the
legislation would arguably clarify the 1legal status of carriers
retransmitting network signals, possibly rendering the 1itigation currently
pending against one such carrier moot, 15/ but would, in effect, raise more

questions than it would answer It is therefore questionable whether the

14  See, e g., Plaintiffs' Complaint, Capital Cities/ABC, Inc v
Satel17te Broadcast Networks, Inc , 87 C*v. No. 0495 (MJLT (S D N.Y

Jan 26, 1987}

15 See supran 13 and n 14,
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legislation as presently drafted would meet the concerns to benefit home
earth station owners, especially those domiciled in the so-called “white
areas" -- unwired areas outside the service area of network affiliates 16/

Because H R 2848 does not address clearly this crucial new
development, the definition of "superstation® wn the bil1l should be amended
to either exclude statutory license coverage for a carrfer's retransmssion
of network signals or to designate specific provisions applicable to their
retransmission of network signals  Clause (B) of the present definition
limits the number of superstations eligible for the section 119 statutory
license by providing that a station that otherwise qualifies as a
superstation after June 1, 1987, is not eligible for the l1icense unless the
station’s signal is retransmitted by cable systems serving not less than 10
percent of all cable television subscribers. If the Subcommittee does not
intend for the statutory license to cover the retransmission of network
signals, the definition must be amended to clarify that a superstation must
be an 1independent station. If the Subcommittee does intend for the
statutory license to cover the retransmission of network signals, the
definition should be amended to clarify that the criteria for superstation
status in Clause (B) do not apply to network stations (and, perhaps, to
11ist different criteria for network stations).

The Clause (B) criteria would be difficult, if not impossible,
for a satellite carrier first retransmitting a network affiliated station
at some time after June 1, 1987, to meet The carrier would have to
convince cable systems all across the country to carry the signal of a
distant network affilfate, A system might not be interested for a number

of reasons carrfage of the signal could be duplicative of the signal of

16 See FCC Scrambling Report at 1163.
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another network affiliated station the system chooses to carry, it would
cost the system additional cable compulsory 1license royalties, and
duplicative carriage might cause difficulty for the cable system under the
FCC's network nonduplication rules Furthermore, 1f the b11] 1s amended to
Timit statutory 1license coverage to the retransmission of network-
affiliated stations to white areas, distribution of a network affiliate to
systems serving ten percent of all cable subscribers would be impossible,
since white areas encompass a reportedly small percentage of television
households

The most persuasive public interest argument supporting coverage
under the section 119 statutory license of carriers' retransmission of the
signals of network affiliated stations is the white areas argument -- that
carriers should be able to easily obtain a license to retransmit network
signals to those areas unserved by network affiliates However, as a
general rule, networks object to the retransmission of their affiliates’
signals by independent satellite carriers, especially to areas served, or
targeted for service, by their local affiliates Networks nitially
objected to satellite carriers’' retransmission of those signals even to
white areas only, because they felt such retransmission could undermine
their crucial relationship with their affiliates

CBS argued to the FCC 1in {its 1987 scrambling inquiry that
"although [a satellite carrier] states that its service would be largely to
white areas, it nevertheless would be available to every [home satellite
dish] owner in the country " and that the satellite carriers’ retrans-
missions °“will not ‘'immediately’' solve the white area problem "17/ ABC

similarly objected to the satellite carrier’s business activities, arguing

17 1d. at 1184,
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to the FCC that they “directly conflict with the [FCC's] policies
concerning network affilfate exclusivity and sports blackouts,” and that
even dish owners outside white areas would have an incentive to purchase
the network retransmission service offered by a carrier because of the
popular syndicated and sports programming carried during the nonnetwork
portion of the network affilfate's broadcast day and because of time zone
differences that would make it attractive for the dish owner to watch the
distant network affiliate rather than the local affiliate For these
reasons, ABC argued to the FCC that a satellite carrfer that retransmits a
network affiliate to dish owners “substantially interfere[s] with the
exclusivity of the network with its affiliates “18/ ABC, CBS, and NBC all
stated to the FCC that the white area problem can be solved through network
affiliates’ use of translators and other terrestrial means of delivery.19/

Recent developments suggest that at least one of the networks has
reconsidered its position regarding the retransmission of network signals
to home dish owners in white areas NBC has 1licensed TCI's Netlink
satellite service to retransmit NBC's Denver affilfate to white areas, as
long as NBC retains veto power over the determination of whether a
particular subscriber truly 1lives outside the service area of an NBC
affiliate

Since the announced goal of at least one satellite carrier fis
merely “to extend the reach of network programming to homes [not served

by the networks]"20/ (i e to white areas), and since the networks' main

18 Id at %185
19 I1d at 19165-67

20 CBS Files Lawsuit Against Satellite Company, United Press Interna-
tionatl, Feb 6, 1387, at Financial Section
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objection (other than copyright infringement) to the activities of the
satellite carriers is the dilution of the value of copyrighted programs in
the markets of network affiliates that would be forced to compete with a
distant network affilfate (i e markets beyond white areas), then 1t would
seem logical that the white area problem could be settled by private
negotiation between carriers and networks in agreements such as the NBC-
Netlink agreement, especially if H R 2848 is amended to facilitate such
private negotiatfion.

Various amendments to H R 2848's definftion of "superstation”
might encourage negotfation A broader amendment could provide that a
network affflfated televisfon station shall be considered a superstation
only if the station is secondarily transmitted by a satellite carrier for
natfonwide distribution to a subscriber whose earth station 1s operating in

a "white area This would allow a satellite carrier to freely market its
services in 1{ts targeted market while protecting network affiliated
stations from competitfon from a distant affiliate

There are two obvious problems with such a provision The first
is the definftion and identification of “white areas.” The second 1s the
determination of who would initially implement that identification by
authorizing service On the first problem, NBC stated in its Comments to
the FCC that "[w]lhile we know from anecdotal evidence that there are
households that cannot receive one or all of the network signals, it is not
currently possible to identify and quantify households in unserved areas
with any degree of accuracy "21/ The FCC has suggested that, in principle,

it would be possible to develop a 1ist of zip code areas in which network

21 Comments Filed B8y NBC in FCC Docket No. 86-336 (Oct 20, 1986)
(hereinafter "N8C Comments®).
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service is not available, because the VideoCipher Il is capable of
restricting access to scrambled programming based upon subscribers' zip
code area, a carrier could restrict its retransmission activities to
subscribers whose zip codes reflect a white area address 22/ The FCC noted
the possibility that such a system might be easily defeated 1f subscribers
falsely indicate an address with a white area zip code 23/

On the second problem, the question has arisen whether each
network (or 1its affilfate) should have the power under the statutory
license to make the inftial determination that a particular home satellite
dish is operating outside the service area of their affiliate statfon, or
whether the network {(or its affiliate) should merely retain veto power to
challenge the determination made by the satellite carrier A related 1ssue
would be whether the network should be able to choose which of its
affiliates' signal should be brought to white areas and which satellite
carrfer should provide the service While these restrictions appear to be
elements of control not traditionally found in a statutory license, 1in
seeking to achieve a balance among the parties the Subcommittee might
consider such suggestions

A narrower amendment might be more likely to encourage private
negotiation. For 1instance, the definition of “superstation" might be
amended to provide that the section 119 license only covers the portion of
programming on the signals of network affiliated stations that is

originated by the affilfate, and not network programming, the same

22 Inquiry into the Scrambling of Satellite Television Signals and Access
to those Signals by Owners of Home Satellite Dish Antennas, Notice of
Inquiry, FCC Docket No 86-336, 51 Fed Reg 30,267 at 189 (Aug 25,
1986).

23 Id.
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amendment might be narrowed even more by also 1imiting coverage to signals
retransmitted 1n white areas Such amendments would provide the network
affiliates compensatfon for the retransmission of the non-network portion
of their broadcast signal while leaving networks free to negotiate with
carriers for a licensing arrangement such as the NBC-Netlink agreement

An even narrower amendment would be one that requires network
consent for the section 119 statutory license to "kick 1n" with respect to
a satellite carrier's retransmission of a network affiliate This would
not guarantee the carriers the right to statutory licensing of network
signals or automatically solve the white area problem, but would facilitate
negotiations between the affected parties

Although the white area problem is an 1important one to the
parties affected, the networks estimate that at most only between one and
two percent of American television homes do not receive their signals 24/
The FCC concluded in 1ts March 1987 Report on the scrambling of satellite
signals that “"the 'white area' problem is not that substantfal upon a
nationwide basis a relatively small fraction of households are without
full network service, and those genuinely affected have alternative
programming sources avaflable for entertainment and national news "25/
Thus, while it is important for the Subcommittee to resolve the white areas
problem in the amended version of H.R 2848, the solution need not be
overly-complex because it will affect a relatively small number of viewers

and 1is only an f1interim solution Successful negotiations that are

24 FCC Scrambling Report at 11164, 167, 171.
25. 1d at 1192
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currently taking place between networks and satellite carriers (i e the
NBC-Netlink agreement) demonstrate that a freely negotiated copyright
solution should not be considered 1mpossible

B. Provision of Syndicated Exclusivity Protection for Independent
lelevision Stations

At the August 7, 1986 hearing before this Subcommittee on H R
5126, the predecessor bill to H R 2848, Preston Padden, the President of
the Association of Independent Television Stations, Inc (INTV), in oral
and written testimony objected to extending the compulsory license solution
to solve the copyright hurtles faced by the satellite carrier/home earth
station industry, at the further expense of the broadcast industry. INTY
stated in written comments

In our view, the superstation carriers are not, and never
have been, passive carriers They are program distributors
who select the programming they distribute and should pay
fully for copyright, just like local stationms.. It may
sound a 1ittle old-fashioned, but we think people who want
to beam programs up to a satellite for sale to others
should first acquire the rights to those programs Then
they would be free to scramble and market their service as
they wish 26/

As a preface to making this argument, Mr. Padden argued that the
balance of finterests that existed when the cable compulsory license was
enacted in 1976 has drastically changed because the FCC has repealed its
former syndicated exclusivity rules, which gave broadcasters a mechanism by

which they could prevent cable operators from competing unfairly with local

26. Hearings on H.R. 2848 Before the Subcomm. on Courts, Civil Liberties
and the Administration of Justice of the House Comm on the Judiciary,
99th Cong , 2d Sess. (Aug 7, 1986) (written statement of Preston R
Padden, President, INTVY, at 7).
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broadcasters by importing distant programming that duplicated programming
bought and paid for by local television stations at expensive free market
rates 27/

Since last summer, INTV has reportedly taken a new position on
the satellite home viewer legislation The trade press indicates that INTY
has agreed to support H R 2848 1if satellite carriers and/or their
distributors are prevented from retransmitting to dish owners syndicated
programming that duplicates programming broadcast in independent stations'
local service areas 28/ Like network affilfates, the 1independent
television statfons want assurance that the new statutory license would not
undermine exclusive copyright licensing arrangements within local service
areas  Should the bil11 require satellite carriers to provide some revised
form of syndicated exclusivity protection similar to the protection
afforded under the FCC's former cable television syndicated exclusivity
rules? A consideration of INTV's position is aided by a review of the
FCC's former cable rules as well as any recent industry developments
regarding the effort to revive those rules

In the earlier years of the cable industry's development, when
copyright and communicatfions policy considerations were being ironed out by
Congress and government agencies, the cable 1industry, the broadcast
industry, and the program suppliers advocated solutions in their separate
interests Cable operators urged that Congress need not compensate
copyright owners for the secondary transmission of their works because

program owners received additional revenues through broader based adver-

27 1d at 4-5.

28 Communications Dafly, 7, 1987, Television Digest, Inc , Oct 26, 1987,
at 9
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tising due to audience sizes increased from cable carriage of their
programs Program suppliers argued that free market negotiations should be
required for every retransmission of any protected program by a cable
operator Broadcasters urged that unrestricted cable retransmissions
pursuant to a compulsory license created unfair competition against broad-
casters that must pay for the same programming retransmitted by cable
systems 29/

Eventually, the industries reached an historic compromise agree-
ment, the terms of which were later incorporated into FCC rules and section
111 of the Copyright Act of 1976 30/ Under this agreement, the cable
industry would pay a statutory fee for 1ts use of programming, reflecting
primarily retransmission of distant nonnetwork signals Broadcasters were
given the ability to protect their contracts for the purchase of the
exclusive right to exhibit programming in a certain locality pursuant to
syndicated exclusivity and network exclusivity rules to be adopted by the
FCC  The FCC adopted such rules in 1972.31/

The FCC summarized their syndicated exclusivity rules as follows

The syndicated program exclusivity rules 1imit the
carriage of individual programs on signals that are
otherwise available for carriage under the distant signal
carrifage quotas These rules apply only to cable televi~
sfon systems in the fifty largest and second fifty
largest television markets. In their application to the
fifty largest markets, they require cable television

systems, at the request of local television stations, to
delete all programs from distant signals that are under

29. In the Matter of Amendment of Parts 73 and 76 of the Commission's
Rules relating to program exclusivity in the cable and broadcast
industries, Notice of Inquiry, F C.C. Docket No 87-24, 2 F CC Rcd
2393, 115 (April 23, 1987)

30 The Agreement {s published at Cable Television Report and Order,
Docket No. 18397, F C C. No. 72-108, 36 F.C.C 2d 143, Appendix D
(1976).

31. 1d at 1997-106, see also 47 C.F.R §§76 91-76.159 (1972).
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contract for television exhibition to local stations
The rules also permit the owners of television programs
to require deletion of programs from distant signals for
a period of one year after an individual program is first
sold for television broadcast anywhere {in the United
States

In the second fifty television markets, television
stations that have programs under contract are also
permitted by the rules to have these program deleted from
distant signals carried by cable television systems The
rights provided by the rules, however, expire at the end
of specified time periods or on the occurrence of a
specified event (1) for off-network serfes, exclusivity
commences with the first showing and lasts until the
completion of the first run of the series, but no longer
than one year, (2) for first-run syndicated programs, it
commences with the availability date of the program and
extends for two years thereafter, and (3) for other types
of programs, it commences with the purchase and continues
until completion of the first run but, in no event,
beyond one year.

These rules generally require that the distant sfignal
programs involved be deleted regardless of when that
particular program is scheduled for showing by the local
market station. However, in the second fifty markets, if
the distant syndicated program is broadcast in prime time
it need not be deleted unless that market station seeking
protection is also going to broadcast that program in
prime time The rules also permit cable television
systems to substitute other distant signal programs, if
they are available, 1in place of those that must be
deleted under these rules 32/

Because the syndicated exclusivity rules were an f{increasing

for the rules 33/

32

33

In re Cable Television Syndicated Program Exclusivity Rules and In re
Inquiry into the Economic Relationship Between Television Broadcasting
and Cable Television, Memorandum Opinion and Order, 79 F C.C 2d 663 at
1114-16 (1980)

1d at 118
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The FCC concluded that these rules disadvantaged cable
subscribers by denying them access to additional sources of programming 34/
It also determined that the elimination of the rules would have little
effect on local television statfon audiences and on the stations' revenues,
or on program suppliers, whose revenues were seen as directly dependent
upon changes in station revenues 35/ Given these factors, the FCC decided
to eliminate the syndicated exclusivity rules because the rules were seldom
invoked, the cable industry would fare better without them,36/ and their
elimination would not harm broadcast stations or programmers 37/

This year, the FCC has found cause to reexamine the facts and
premises underlying its 1980 decisfon 1n light of current realities in the
cable/satellite industry 38/ The FCC's inquiry focuses upon the fact that
its 1980 deregulation proceeding failed to address the issue of the balance
of power among competing program delivery systems as reflected in equality
of contractual opportunity 33/ By way of example, the FCC suggests that
imbalances may already exist between cable systems and broadcasters because
cable programming services can buy exclusive rights to exhibit programming,

but broadcasters cannot, due to the existence of the cable compulsory

34, 1d. at ¥28.

35, Id at 1242,

36 The FCC assumed that the rules reduced the general appeal of cable to
subscribers and thus retarded the growth of the cable industry Id.
at 1330.

37. Id at 19241-243, 1330-331.

38. In the Matter of amendment of parts 73 and 76 of the Commission's
rules relating to program exclusivity in the cable and broadcast
industries, Notice of Inquiry and Notice of Proposed Rulemaking,
Docket No. 87-24, (April 23, 1987).

39 1d. at 28
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11cense Another imbalance exists within the broadcasting 1industry
Network broadcasters fare better than independent broadcasters because of
the existence of the FCC's network nonduplication rules 40/ The FCC
expressed its view that "for a market to function efficiently, i1n addition
to having a competitive environment, property rights of all participants
must be well specified and enforceable at reasonable costs

The FCC also addressed the important issue of why, 1f the FCC's
former syndicated exclusivity rules were seldom 1invoked, should we
reinstitute them now The FCC cites the enormous increase in the prices of
syndicated programming, and greatly increased cable penetration in major
television markets as factors that would make broadcasters more likely to
invoke syndicated exclusivity rules today than they were ten years ago 41/

The resurgence of interest in syndicated exclusivity protection
for 1ndependent television stations as against competition from cable
systems comes, logically, at a time when the cable industry has grown and
prospered, and can no longer be considered an infant industry that needs a
protected place in the market in order to better serve the public The
rules are perceived as necessary by independent broadcasters, 1in large
part, because the cable industry continues to enjoy a favored position in
the programming acquisition market because of the cable compulsory license

The Subcommittee faces the issue of whether, if 1t were to grant
another competitor in program distribution a favored position for acquiring
rights to copyrighted programming, 1t should simultaneously offset the
resulting {imbalance by requiring the statutory licensee (the satellfte

carrier or its distributor) to provide syndicated exclusivity for

40 Id at 131
a1 1d at 132
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independent television stations with which it competes In so doing, the
Subcommi ttee would theoretically deliver a preemptive strike in balancing
the relative bargaining positions of the satellite carrfers and the
independent broadcasters

On the other hand, the practical implications of 1imposing
syndicated exclusivity rules on satellite carriers may be prohibitive
These rules were formulated to regulate thousands of cable systems
operating in hundreds of television markets, while the satellite carrier
can easily service one large national market. Thus, the theory of
protection underlying the rules would not transfer well to the satellite
carrier industry An enormous regulatory and industry effort would be
required to implement and administer complicated, technical rules requiring
satellite carriers to "black out" a myriad of different syndicated programs
retransmitted to thousands of home dish owners at various different times
and at the behest of hundreds of different local television stations Such
an effort would appear to be inconsistent with the other provisions of H R
2848, which attempt to create a short term mechanism to provide compensa-
tion to copyright owners during the interim period in which a marketplace

mechanism for negotiating programming licenses is evolving

Y. Copyright Office Conclusions

H.R 2848 balances the interests of copyright owners--that they
recefve adequate compensation for the additional public performance of
their programming by satellite carriers--with the interests of homeowners.
The Copyright Office supports the public policy objectives that underlie

the bil1--to encourage satellite carriers to pay royalties for their use of
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copyrighted programming, to allow reasonable access by a small number of
home dish owners to satellite programming, and to encourage the development
of voluntary licensing structures

Under ordinary circumstances, the Copyright Office advocates a
marketplace solution to a copyright licensing problem wherever feasible
However, the Office recognizes that it is not immedfately feasible for
carriers to create a marketplace structure for the purchase of programming
licenses for the works that are currently being retransmitted via satellite
and that are or will soon be marketed on a scrambled signal Accordingly,
the Office supports the short term solution afforded by H.R 2848 Because
the statutory license that would be established by H R 2848 is of short
duration, and would only require access to the signal during the interim
period in which a marketplace mechanism for negotiating programming
licenses is evolving, the Office concludes that the bill is an appropriate,
finely-tuned solution to a difficult problem Furthermore, the bill's
mechanism for setting the second term rate by encouraging voluntary
negotiation and, in the alternative, mandating arbitration provides a first
step toward the establishment of the marketplace solution that will almost
certainly develop.

A spirit of innovation tempered with caution has characterized
the development of H.R. 2848, and the Copyright Office concludes that the
timely passage of the bi1l, with appropriate modifications, would serve the
public interest
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Mr KasteNMEIER Thank you, Mr Oman That indeed was brief

You have 1dentified several potential copyright problems that
could emanate from the scrambling and sale of superstation signals
to dish owners Are there other problems that you see that you
ha\"?e not had time, 1n your brief presentation, to allude to that you
see

Mr OMaN There 1s one problem that occurred to us just recent-
ly 1n revisiting the bill 1n preparation of the testimony, and that 1s,
that under the current draft of HR 2848, i1t would appear that the
newer satellite carriers are not covered 1n the actual language of
the bill In other words, the satellite carrier that is, in fact, now
carrying the network signals 1s not covered by the bill That would
have to be a change

Let me also ask Ms Schrader and Ms Zizz1 to comment on that
point

Ms Schrader

Ms ScHraDER dJust to amplify that point, as we understand 1it,
the definition of resale satellite carrier 1s restricted to common car-
riers licensed by the FCC and based——

Mr KasteNMEIER Incidentally, this 1s a very important point
and I wonder if you could simplify things for us by indicating what
you believe to be the difference, if any, between a common carrier,
a resale carrier, a distributor, a packager All these terms and
others are used to describe certain entities that may exist between
the dish owner and the program originator that may send a signal
up to the satellite

Is there a distinction between these groups, distributors, packag-
ers, resale carriers, common carriers? What distinction can you
make so we can see who plays what role 1n terms of these various
parties?

Ms ScHrADER The term “common carrier,” of course, 18 one
freighted with history and communications law The FCC lLicenses
common carriers As originally drafted, the phrase in the bill 1s a
common carrier licensed by the FCC In fact, we understand that
the original carriers of independent “superstations,”’—for example,
the carriers by name, United Video, Southern Satellites, now
Tempo, Inc, and Eastern Microwave—that these have common car-
rier licenses from the FCC

Recently we have become aware that apparently the SBN organi-
zation does not have a common carrier license Now that, of course,
18 subject to checking with them and further checking with the
FCC, but that 1s our understanding

So the term ‘“common carrier” would have a fairly precise mean-
ing under communications law A term such as “distributor,” “sat-
ellite carrier” would have whatever meaning you give 1t 1n terms
of defining 1t 1n the statute

I think one thing that 1s clear 1s that not all distributors are
common carriers Basically, a common carrier would be one h-
censed by the FCC to provide a particular service at particular
rates and the service would have to be offered to everyone and
there would be conditions of that kind

Mr KasTenMEIER That 1s to say, we can identify who 1s a
common carrier under the law, but resale carrier, distributor or
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packager may be a common carrier or may not be a common carri-
er

Ms ScHRrRADER I think so, yes

Mr KasteNnMEIER SBN, you mentioned, I think, specifically,
would be a resale carrier Would they be a resale carrier?

Ms ScHRADER Apparently, that terminology doesn’t specifically
apply to them, SBN 1s neither a resale common carrier nor a
common carrier They are simply a distributor at this point, appar-
ently leasing time on the satellite

Mr KasTenMEIER Thank you Have you concluded in amplifying
what Mr Oman started to talk about?

hDo you see any other problems, Mr Oman, or, let me ask you
this

Mr OmAN One other comment, Mr Chairman, that I mght
mention In talking to some of the parties involved 1n preparation
of our testimony, we have learned that there 1s movement toward
voluntary compliance at this point You might make the judgment,
after listening to the witnesses today, that, in fact, we have moved
much further down the road than we were when the bill was first
drafted and you might want to consider telescoping inward the pe-
riods 1nvolved for the various phases of the bill

Instead of four years under the set fee or the mandatory licens-
g, you might want to telescope that down to two years, or if 1t
looks like we have made a lot of progress in that direction already,
you might want to eliminate that provision entirely and go imme-
diately into the arbitration phase But we don’t have the perspec-
tive to judge whether or not this would be viable at this point You
might hear from the witnesses that perhaps the marketplace 1s al-
ready moving in this direction

Mr KasTENMEIER One of the witnesses will express his concern
that satellite carriers are discriminating against independent dish
owners 1n favor of distribution by cable companies and recom-
mends that any legislation insure that satellite carriers distribute
signals on a nondiscriminatory basis and that there not be price
discrimination for the signal, including the copyright royalty

In your view, 1s the Copyright Act amenable to an amendment
barring price discrimination?

Mr OmaN Ms Schrader 1s prepared to answer that question

Ms ScHRADER It seems to us that the bill, as now pending, al-
ready makes an effort in this direction because 1t does provide, 1n
Section 119(a) Clause 4, that the carrier would become fully subject
to copyright hability 1if the carrier discriminates against the distrib-
utor 1n a manner which violates the Communications Act

Now, the matter of pricing would be a separate matter and prob-
ably would require additional language in the bill At least provi-
sionally, I would see no difficulty in terms of copyright philosophy
'}‘he problem 1s coming up with appropriate language that would be

air

Mr KasTteNMEIER Thank you

I have a couple of other questions, but I would like to yield to my
colleagues I am delighted that Mr Moorhead, Mr Synar, Mr
Coble and Mr Berman have arrived
b I :ivould like to yield to the gentleman from Califormia, Mr Moor-

ea
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Mr MoorHEAD Thank you, Mr Chairman I wish to welcome
ﬂou, also, Mr Oman and Ms Schrader Always glad to have you

ere

Mr OMmaN Thank you, Mr Moorhead

Mr MoorHEAD With the exception of WTBS, the common carri-
ers transmit certain independent local television broadcast stations
across the country without permission of the local stations, as I un-
derstand 1t

Why should the Congress permit them to scramble or unscram-
ble something that 1s not thewrs and which they take without per-
mission of the local broadcasters?

Mr OmanN I think the ultimate objective of the bill 1s to make
sure that the marketplace in the end controls this transfer of
rights and that you are looking for the 1deal situation down the
road eight years from now where, 1n fact, there would be arms-
length negotiations to enable the copyright owners to protect their
rights and allow the marketplace to provide the services that the
homeowners want

Let me ask Ms Schrader to elucidate on that point

Ms ScHRADER I really don’t have too much to add Obwviously the
bill attempts a balance between the interests of the home dish
owners 1n having access to signals and whatever proprietary rights
may be involved in the distribution of the program As Mr Oman
has said, the clear emphasis on the bill 1s towards voluntary negoti-
ations

In fact, 1n the second four-year phase in which the law would be
in effect—there 1s a very strong impetus towards voluntary negoti-
ations, and hopefully, marketplace solutions would be developed
during that time period and would be 1n place at the end of the
bill’s life

Indeed, of course, we also see to some extent the attempt at vol-
untary negotiations, even under the present law with the reports of
the agreement between NBC and NETLINK So there apparently 1s
a possibility of working out such an arrangement, but perhaps
there must be some legislative solution along the lines of this bill
as a temporary matter to give impetus to those voluntary solutions

Mr MoorHEAD In the case of the “superstations,” do you think
that the permission of the local broadcasters should be required?

Ms ScHRrRADER I don’t believe that we have taken a position on
that We have suggested a number of possible amendments that
you might want to consider 1n dealing with the question of network
signals You might want to take similar considerations into account
in dealing even with the signals of independent stations

Of course, if you are referring to the possibility of reinstating
syndicated exclusivity as a matter of protecting the local broadcast-
ers, then that does become very complicated You have a signal
that 1s being distributed nationwide and different local broadcast-
ers would have different marketing arrangements with the pro-
gram suppliers It strikes us that it would be very difficult for a
satellite carrier to impose blackouts and to respect syndicated ex-
clusivity if that were mandated as part of the bill

Mr MoorHEAD Under the bill before the subcommittee, there
would be a limitation on the number of “superstations’” Should
there be such a hmitation?
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Mr OmaN I think the pohtical realities have gone into the defi-
nition to allow the homeowner access to those widely circulated sig-
nals to give him or her parity with the cable subscriber 1 think
that 1n the long run, with the marketplace forces at work, there
won't be any artificial imitation on the signals that the homeown-
er can receive over the backyard dish, but that, in fact, the negotia-
tions would allow the market to bring to the home any signal that
was economically feasible

Mr MoorHEAD Thank you very much

Mr OmAN Thank you, Mr Moorhead

Mr KasteNMEIER Thank you

I would like to yield now to the gentleman from Oklahoma

Mr SyNAR No questions, Mr Chairman

Mr KasTeENMEIER [ would hke to then yield to the gentleman
from North Carolina

Mr CoBLE No questions, Mr Chairman

Mr KasTteNMEIER The gentlewoman from Colorado

Mrs ScHROEDER No questions, Mr Chairman

Mr KasTeNMEIER You apparently aren’t even inspiring any cu-
riosity among us

How about the gentleman from Califorma, Mr Berman®

Mr BerMAN How are you feeling today?

Mr OMmAN So far, so good

Mr BerMmAN I have no questions, Mr Chairman

Mr MoorHEAD It 1s going to be an easy mormng; I guess

Mr KasTteNMEIER The gentleman from Virgima?

Mr BoucHER No questions, Mr Chairman

Mr OMAN The main performance 1s about to begin and we are
going to be as eagerly interested 1n what they say as the rest of the
audience We look forward to the opportunity

Mr KasTteNMEIER T would like to do this I am not going to ask
further questions either at this point, but I would like to suggest
that your office be 1n further touch with us because one thing I
have noted—and I guess members of the committee are aware of
this—there are a number of amendments that have surfaced 1n the
past several months, perhaps some very recently, that would
mmpact on this bill There may even be suggestions that the bill
ought to be expanded to include essentially communications poli-
cies 1ssues such as things we would want to think very carefully
about

In any event, we solicit your continued advice on this matter and
will be 1n touch with you later We thank you for your brief pres-
entation this morning

Mr OmaAN Thank you very much, Mr Chairman, we are at your
service

Mr KasteNMEIER I would now call forward a panel, a very large
one at that, of witnesses representing broadcasting interests The
three national networks are here Representing NBC 1s Mr
Thomas Rogers, Vice President of Policy Planning and Business
Development, and he 1s accompanied by Mr Al Seethaler, a
member of the NBC Affiliate Board and Vice President and Gener-
al Manager of KUTV, Salt Lake City, Utah
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ABC 1s represented by Dr Charles Sherman, Chairman of the
ABC Affihate Association and present General Manager of WHOI
TV, Peona, Illinois

The testimony of CBS will be presented by Mr Anthony C
Malara, Vice President of Affiliate Relations and Distribution

The networks have been working hard to devise a distribution
scheme for the unserved areas of the country As background, I can
say that NBC has signed an agreement with NETLINK USA ABC
and CBS are considering doing the same On the panel, therefore,
1s the President of NETLINK, Mr Brian McCauley

Last, but not least, 1s Mr Preston Padden, the President of the
Association of Independent Television Stations

With your permission, in order to conserve time and maintain
continuity, I will recognize you 1n the order of your introductions
Hopefully your statements will be summarized and we will try to
reserve the questions until the very end

Mr Rogers, you may commence, sir

TESTIMONY OF THOMAS S ROGERS, VICE PRESIDENT, POLICY
PLANNING AND BUSINESS DEVELOPMENT, NBC, INC, ACCOM-
PANIED BY AL SEETHALER, CHAIRMAN, SATELLITE COMMIT-
TEE, NBC TELEVISION AFFILIATE BOARD, AND VICE PRESI-
DENT AND GENERAL MANAGER, KUTV, SALT LAKE CITY, UTAH,
CHARLES E SHERMAN, CHAIRMAN, GOVERNMENT RELATIONS
COMMITTEE, ABC TELEVISION AFFILIATES ASSOCIATION,
PRESIDENT AND GENERAL MANAGER, WHOI-TV, PEORIA, ILLI-
NOIS, ANTHONY C MALARA, VICE PRESIDENT, AFFILIATE RE-
LATIONS AND DISTRIBUTION, CBS TELEVISION NETWORK, AC-
COMPANIED BY PHILLIP JONES, CBS TELEVISION NETWORK
AFFILIATES ADVISORY BOARD AND VICE PRESIDENT AND
GENERAL MANAGER, KCTV, KANSAS CITY, MISSOURI, BRIAN
McCAULEY, PRESIDENT, NETLINK USA, AND PRESTON R
PADDEN, PRESIDENT, ASSOCIATION OF INDEPENDENT TELEVI-
SION STATIONS, INC

Mr Rocers Thank you very much, Mr Chairman

My name 1s Tom Rogers and I am Vice President, Policy Plan-
ning and Business Development, for the National Broadcasting
Company My presentation before this subcommittee will discuss
NBC’s goals for the expansion of our program service to rural
America and our plans for achieving those goals with a market-
place solution

Two major public policy goals are furthered by our imitiative to
expand the reach of the NBC Television Network The first goal 1s
to achieve universal television service by encouraging access to our
programs through the use of a new technology, the satellite earth
station

Our second goal 1s to adhere to the principle of localism which
we believe 1s best served by the network affiliates system

As NBC has often stated, 1t has always been our objective to
achieve universal service In 1985, for instance, NBC Group Execu-
tive Vice President, Ray Timothy, responded to a congressional in-
quiry about scrambling, saying that “NBC 1s in the business of in-
creasing viewer levels, not denying service to viewers” and that
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“ultimately, we would want all American viewers to have access to
our news, information and entertainment programs ”’

Our objective 1s consistent with the primary purpose of the Com-
munications Act

NBC would like to assure that all rural Americans have the
same access to the network’s information and entertainment pro-
gramming, from Today to the Cosby Show, that the vast majority
of Americans enjoy

With the emergence of satellite earth stations, we have a clear
opportunity to provide our network service to such rural areas, but
as we try to serve these rural areas, we are also committed to con-
tinue observing the policy of localism Television stations are li-
censed to serve local communities, and therefore, are able to broad-
cast news, information and public affairs programs that respond to
local needs and interests Simply put, local programming is a fun-
damental part of the service of all television licensees

NBC’s commitment to localism 1s embodied 1n the network-affili-
ate partnership This commitment becomes all the more important
with the emergence of other video delivery systems, such as DBS,
MDS, SMATV, VCR’s and cable television, none of which offer sig-
nificant local programming

Therefore, the public interest benefit of our service would decline
greatly 1f only the network element of this service was received by
viewers The health of our network affiliate system 1s threatened
by compulsory licensing, especially to the extent carriers take our
signals and distribute the programming without regard to what
that does to a station’s ability to provide local programming

By definition, a compulsory license strips from a producer or
packager of programming the right to control its distribution and
substitutes a government-mandated scheme of distribution 1n 1its
place Congress should impose a compulsory license only where the
marketplace cannot suffice

Until recently, viewers living in unserved areas did not have,
when 1t came to the reception of broadcast network programming,
a marketplace which worked Technology—the satellite dish—has
created part of a marketplace solution NBC’s and 1its affiliates an-
nounced plans with NETLINK—which we are pleased to learn that
the other two broadcast networks and their affiliates now support
1n concept—can help supply the rest of that marketplace approach
and do so 1n a way that does not threaten the policy goal of local-
15m

In essence, NBC has reached the nonexclusive agreement with
NETLINK, a satellite carrier, wherein we are granting permission
to retransmit to unserved dish owners the signal of KCNC-TV, the
GE NBC station 1n Denver, which carries all of our network pro-
gramming

The agreement provides that NETLINK will offer the scrambled
signal of KCNC-TV to satellite dish owners who cannot receive an
NBC affihate off the air and who are not served by a cable system
carrying an NBC affiliate station

NBC 1s entering into this arrangement as a public service and
will receive no compensation from NETLINK under this arrange-
ment
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Our decision to not authorize NETLINK to market its services to
dish owners who are passed by a cable system 1s consistent with
the goal of localism This aspect of our arrangement with NET-
LINK 1s by no means intended to favor cable as a technology or as
a distribution system The fact 1s, however, if a local affihate 1s
available via cable, even if not available over the air, at least the
cable system 1s providing access to the NBC network programming
1n a way that preserves the strength of the affiliate station as a
source of local programming

In summary, we expect our agreement with NETLINK to provide
a marketplace approach to help realize the goal of providing serv-
1ce to dish owners who do not otherwise have access to network
programming, while preserving the best possible local program-
ming service to the public

Thank you, Mr Chairman

[The statement of Mr Rogers follows ]
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Statement of Thomas S Rogers

My name 1s Tom Rogers and I am Vice President, Policy
Planning and Business Development, for the National
Broadcasting Company My presentation before this
Subcommittee will discuss NBC's goals for the expansion of
our program service to rural America, and our plans for

achieving those goals with a marketplace solution

Two major public policy goals are furthered by our
1initiative to expand the reach of the NBC Television
Network The first goal 1s to achieve universal
television service by encouraging access to our programs
through the use of a new technology -- the satellite earth
station Qur second goal 1s to adhere to the principle of
localism which we believe 1s best served by the

network-affiliate system

As NBC has often stated, 1t has always been our objective
to achieve universal service In 1985 for 1instance, NBC
Group Executive Vice President Ray Timothy responded to a
Congressional inquiry about scrambling -- saying that "NBC
1s 1n the business of i1ncreasing viewer levels, not
denying service to viewers® and that "ultimately, we would
want all American viewers to have access to our news,

information, and entertainment programs
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NBC would like to assure that all rural Americans have the
same access to the network's information and entertainment
programming -- from TODAY to THE COSBY SHOW -- that the

vast majority of Americans enjoy

Our objective 1s consistent with the primary purpose of the
Communications Act which provides 1in Section One "to make
availlable, so far as possible, to all the people of the
United States a rapid, efficient, Nationwide radio
communications service " For more than fifty years, the
Federal Communications Commission has acted to carry out
this statutory purpose At the present time, the NBC
Television Network through 1ts local affiliate stations
reaches almost 99% of television households In general,
only the most remote rural areas are unable to receive

affiliate signals either off-the-air or by cable television

With the emergence of satellite earth stations, we have a
clear opportunity to provide our network service to such

rural areas.

But as we try to serve these rural areas, we are also
committed to continue observing the policy of localism
Television stations are licensed to serve local communities
-- and are therefore able to broadcast news, i1nformation,

and public affairs programs that respond to local needs and

interests Simply put, local programming 1s a fundamental

part of the service of all television licensees



212

- 3 -
NBC's commitment to localism 1s embodied in the
network-affiliate partnership Affiliate stations
retransmit our network programs together with local
programming to their communities It has become clear
that the network affiliate relationship creates a means of
distribution which 1s i1nstrumental to the goal of
localism This becomes all the more i1mportant with the
emergence of other video delivery systems -- such as DBS,
MDS, SMATV, VCR's and cable television -- none of which

offer significant local programming

Therefore, the public i1nterest benefit of our service
would decline greatly 1f only the network element of this

service was received by viewers

The health of our network-affiliate system, the integrity
of our program distribution system, and our program
exclusivity rights are each threatened by compulsory
licensing -- especially to the extent carriers take our
signals and distribute the programming without regard to
what that does to a station's abilaty to provide local
programming. By definition, a compulsory license strips
from a producer or packager of programming the right to
control 1ts distribution, and substitutes a
government-mandated scheme of distr:ibution 1n 1ts place
Therefore, Congress should impose a compulsory license

only where the marketplace cannot suffice
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Unt1l recently, viewers living 1in unserved areas did not
have--when 1t came to the reception of broadcast network
programming--a marketplace which worked Technology --
the satellite dish -- has created part of a marketplace
solution NBC's and 1ts affiliates' announced plans with
Netlink--which we are pleased to learn that the other two
broadcast networks now support--can help supply the rest
of that marketplace approach, and do so in a way that does

not threaten the policy goal of localism

In essence, NBC has reached a non-exclusive agreement with
Netlink, a satellite carrier, wherein we are granting
permission to retransmit to unserved dish owners the
si1gnal of KCNC-TV -- the General Electric/NBC television
station 1n Denver--which carries all of our network
programming The agreement provides that Netlink will
offer the scrambled signal of KCNC-TV to satellite dish
owners who cannot receive an NBC affiliate off-the-arr,
and who are not served by a cable system carrying an NBC
affiliate station NBC 1s entering 1nto this arrangement
as a public service and will receive no compensation from

Netlink under this arrangement
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Our decision to not authorize Netlink to market 1its
service to dish owners who are passed by a cable system 1is
consistent with the goal of localism This aspect of our
arrangement with Netlink is by no means intended to favor
cable as a technology or as a distribution system The
fact 1s, however, i1f a local affiliate 1s available via
cable, even if not available over-the-air, at least the
cable system 1s providing access to the NBC network
programming in a way that preserves the strength of the

affiliate station as a source of local programming

In summary, we expect our agreement with Netlink to
provide a marketplace approach to help realize the goal of
providing service to dish owners who do not otherwise have
access to network programming, while preserving the best

possible local programming service to the public

Thank you
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Mr KastenMEIER Thank you, Mr Rogers

Now, next 18 Mr Seethaler, who 1s a member of your NBC Affili-
ate Board Mr Seethaler

Mr Seer"HArLER Thank you, Mr Chairman My name 1s Al Seeth-
aler and I am Vice President and General Manager of KUTV, an
NBC-affihated television station in Salt Lake City I am also a
member of the NBC Affiliate Board, and 1n that capacity, serve as
Chairman of the Satellite Committee

The main purpose of my presentation before this subcommittee
15 to reaffirm affiliate support for the NETLINK service, wherein
NBC has agreed to furnish 1ts program schedule to a satellite carn-
er for distribution to unserved rural areas The affihate body sup-
ports NETLINK’s service because we share NBC’s goal of achieving
unmversal television service

At the present time, the 206 NBC-affiliated stations reach about
99 percent of America’s television households with our combined
network and local programming service It has become apparent
that a different approach would be needed to extend the service to
the other 1 percent, households located in remote rural areas
where the economics of broadcasting and cable television do not
Justify reaching them

The development of satellite technology, including backyard
earth stations, gives us the opportunity to achieve nationwide tele-
vision service That 1s why we applaud the agreement between
NBC and the NETLINK partners, which will offer the program-
ming of NBC’s Denver station to unserved earth station owners

I should also point out that the affihate body support 1s based on
large part on the fact that NETLINK will offer 1its product only to
truly unserved areas In general, the service will not be offered to
any backyard dish owners located 1nside our grade B signal contour
or located 1n any cable service area where the cable system carries
an NBC station

These points underscore the importance of protecting the net-
work affihate program service, which has responded so well to
America’s information and entertainment needs In fact, the com-
bined service offered by the network affiliate stations 1s unique 1n
America Broadcast stations alone are charged with local program-
ming obligations, obligations which have given birth to so many
quality news, information and public affairs programs responding
to local community needs

The network affiliate service 1s the choice of many viewers be-
cause of our unique combination of local and national news and en-
tertainment programs In order to ensure the financial well-being
of affiliate stations, i1t 1s important that NETLINK deny access to
backyard dish owners who can receive our signal off the air or
whose home 1s passed by a cable system carrying an NBC station

Preservation of our viewer base 1s an essential requirement if we
are to have the resources to satisfy our programming obligation
and to serve our communities with quality programs

The NETLINK agreement 1s responsive to the goal of umversal
television service, the legislative goal of HR 2848 At the same
time, our unique service, delivered to the public through communi-
ty-based stations, will be protected from viewer erosion
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Finally, I urge this subcommittee not to take any action that
either 1mpedes the startup of the NETLINK service or that weak-
ens the network affiliate system

Thank you

[The statement of Mr Seethaler follows ]
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Statement of Al Seethaler

My name 1s Al Seethaler, and I am Vice President and
General Manager of KUTV, an NBC affiliated television
gtatlon in Salt Lake City I am also a member of the NBC
Affiliate Board and, in that capacity, serve as Chairman

of the Satellite Committee,

The main purpose of my presentation before this
Subcommittee 1s to reaffirm affiliate support for the
Netlink service -- wherein NBC has agreed to furnish 1its
program schedule to a satellite carrier for distribution

to unserved rural areas

The affiliate body supports the Netlink service because we
share NBC's goal of achieving universal television

service At the present time, the 206 NBC affiliated
stations reach about 99% of America's television
households with our combined network and local programming
service. But 1t has become apparent that a different
approach would be needed to extend service to the other 1%
-- households located mostly in remote rural areas where
the economics of broadcasting and cable television do not

justify trying to reach them
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The development of satellite technology, including
backyard earth stations, gives us the opportunity to
achieve nationwide television service. That 1s why we
applaud the agreement between NBC and the Netlink Partners
which will offer the programming of NBC's Denver station

to unserved earth station owners

I should also point out that the affiliate body's support
1s based 1n large part on the fact that Netlink will offer
1ts product only to truly unserved areas In general, the
service will not be offered to any backyard dish owner
located i1nside our Grade B signal contours or located in
any cable-served area where the cable system carries an
NBC station These points underscore tne importance of
protecting the network-affiliate program service, which
has responded so well to America's information and

entertainment needs

In fact, the combined service offered by network affiliate
stations 1s unique 1n America Broadcast stations alone
are charged with local programming obligations --
obligations which have given birth to so many quality
news, information, and public affairs programs responding

to local community needs
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The network-affiliate service 1s the choice of many
viewers because of our unique combination of local and
national news and entertainment programs In order to
ensure the financial well-being of affiliate stations, 1t
1s 1mportant that Netlink deny access to backyard dish
owners who can receive our signal off-the-air or whose
home 1s passed by a cable system carrying an NBC station
Preservation of our viewer base 1s an essential
requirement 1f we are to have the resources to satisfy our
program obligations and serve our communities with quality

programs

The Netlink agreement 1s responsive to the goal of
universal television service -- the legislative goal of
H.R 2848 At the same time, our unique service --
delivered to the public through community-based stations

-- wi1ll be protected from viewer erosion
Finally, I urge this Subcommittee not to take any action
that either impedes startup of the Netlink service or that

weakens the network-affiliate system

Thank you
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Mr KasTeNMEIER Thank you, Mr Seethaler

I would now like to call on Dr Charles Sherman, representing
the ABC Affiliate Association

Dr SHERMAN Thank you, Mr Chairman, and members of the
subcommittee I am Charles Sherman, President and General Man-
ager of WHOI 1n Peoria, Illinois I serve as Chairman of the Gov-
ernment Relations Committee of the ABC Television Affiliates As-
sociation, which consists of over 200 television stations across the
nation that are affihated with the ABC network

We appreciate the opportunity to appear here today to express
the Affihates’ views on HR 2848 and if, Mr Chairman, I provide
somewhat of a philosophical historical context for my testimony
today, 1t comes from the eight years in which I served on the facul-
ty at the University of Wisconsin and taught communications
policy and history of communications

In looking over the materials 1n preparing for our presentation
today, 1t was very obvious, Mr Chairman, that the principal pur-
pose of this bill 1s to expand the dehivery of broadcast programming
to homes 1n so-called “white areas” We wholeheartedly endorse
that effort

In fact, for years now, the affihates on their own have been
trying to serve the “white areas” through their translator and
booster systems We have one affihate, for example, KOAT, 1in Al-
buquerque, New Mexico, which has 82 translators in operation
That 1s just part of the over 5,000 that are in operation today
throughout the country

This 1s not a service that has simply stood still, this service con-
tinues to grow It 1s our estimate that right now translators are
growing at a rate of about 4 percent each year for both affihate
and independent stations at a cost of 30- to $40,000 for each instal-
lation and about $3,000 for operation So we are committed to ex-
pansion of service, but we also realize that the satellite system pro-
vides an alternative to reach that other 1 percent of the country
that we can’t reach through translators

That 1s why we are wholly supportive of the efforts to try to
make sure that some method 1s found 1in which homes located 1n
these “white areas” can indeed be served But we are concerned
about what we mght call unanticipated consequences, that by
taking this action two or three years down the line, there might be
consequences that were not foreseen when this bill was put into
place That 1s our principal concern today

We want to make sure that people who today receive their sig-
nals through translators and boosters still getting that free will not
find their service eroded because, simply through an unintended
consequence, a satellite carrier becomes the primary means by
which signals are distributed to those rural areas What could well
happen over a period of time, if that unforeseen consequence takes
place, we could begin to see the audience for translator stations
erode, and over a period of time, there becomes less incentive for
the broadcaster to continue to maintain those systems

So what we are concerned about 1s making sure that those people
who do not have the means to pay for satellite reception will still
be able to receive their signals through the translator system that
we have set up today
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There 1s also another aspect of the bill that we find troubling
and that we are even more concerned about, and that deals with
exclusivity To the extent that the bill would delimit local stations
from obtaiming the exclusive right to distribute network and syndi-
cated programming within their local service areas, the bill could
agamn lead to an unanticipated erosion of the existing system of
local broadcast stations, and that 1s another area that we are con-
cerned about, because you have a delicate balance here 1n terms of
exclusivity and how that exclusivity affects the system

If you take a look, for example, at the network-affilate relation-
ship, this 1s 1n the world a unique combination of national and
local elements that have evolved after decades of hard work The
network provides the advantages of program acquisition or produc-
tion on a national scale and makes possible the sale of advertising
on the same national scale The network also offers a broad range
of programs that can be scheduled throughout the broadcast day

But we have to remember that a local affiliate 1s just not an
outlet for its network’s programs As we frequently like to remind
people like Mr Malara and others at the network that a program
can't be preempted until 1t 1s cleared, that 1t 1s still basically the
local broadcaster who makes the determination as to what will be
scheduled throughout the day, and we are the ones who are respon-
sible for our local news, weather, sports, and programming of spe-
c1al interest to the local audience, and 1t 1s the local station who
fulfills the promise and the challenge of the Communications Act
to serve the needs and interests of the community

Satellite carriers have no such public service obligations, and we
ask you to consider whether 1t would be wise for Congress to take
steps that could undermine the ability of broadcast stations to
serve that public interest The bill as currently written would not
limit satellite network service to “white areas” but would grant a
compulsory license allowing service to satellite dishes 1n all areas

The potential for such a distribution system to evolve to the
point where 1t bypasses the local affiliate altogether 1s obvious It
sets the stage for the replacement of the current broadcast distri-
bution system of local stations with a network DBS system

Another thing to consider as well 1s that when you look at this
business of exclusivity, we are not talking also about the network,
but we are also concerned about our syndicated exclusivity In
some respects, we share with Mr Padden a similar characteristic
For about 25 to 33 percent of our broadcast day, we are independ-
ent stations, we program outside of the network But as far as the
network-affiliated station 1s concerned, 1t 1s this combination of our
network service, our local service, which enables us to be success-
ful It 1s the quality of those national programs which really gives
us a special niche 1n the communications picture

While we are all justifiably proud as local broadcasters of our
news and locally produced programming, that programming would
not be possible without the audience delivery that 1s provided
through network and syndicated national programming

We are confident that in considering this bill Congress does not
intend to undermine the ability of local stations to continue to
serve their markets, and on behalf of the ABC affiliates I would
like to emphasize that we are willing and ready to work with this
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committee to try to craft a bill that would serve and balance all
interests We are already working very closely with the people
from Nethink through the ABC television network to come to an
agreement We have been 1n discussions with Netlink since last
April, the process has been slow, but we are very, very hopeful that
we are going to reach a conclusion 1n the very near future and that
conclusion will be positive

One final comment, Mr Chairman and members of the commuit-
tee When Congress back 1n 1934 was considering the Communica-
tions Act, 1t had an opportunity at that time to provide a national
system In fact, there was already a move underfoot, 1n stations
like WLW out of Cincinnati, to operate at 500,000 watts of power,
and 1t would have been possible for 10 stations to blanket the
entire Nation But 1n considering that, Congress said no Congress
at that time said, “We want a local system that will be responsive
to local needs,” and we would hope that that 1s still the attitude
that 1s still the desire of Congress today, that while we join with
you to see the expansion of service to all Americans throughout the
country we do not at the same time provide the seeds of erosion of
our present local system

Thank you

[The statement of Dr Sherman follows ]
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STATEMENT OF CHARLES E. SHERMAN
BEFORE THE HOUSE COPYRIGHT SUBCOMMITTEE
(H R. 2848)

January 27, 1988

Thank you, Mr. Chairman and Members of the Subcommit-
tee 1 am Charles Sherman, President and General Manager
of WHOI-TV, Peoria, Illinois, and I serve as Chairman of
the Government Relations Committee of the ABC Television
Affiliates Association. The Association consists of over
200 television stations across the nation that are affili-
ated with the ABC Network We appreciate the opportunity
to appear here today to express the Affiliates' views on
H R. 2848.

H R 2848 would amend the Copyright Act to allow
satellite carriers to retransmit the signals of certain
broadcast stations to home satellite dishes for profit A
satellite carrier, on payment of a statutory copyright
fee, would be allowed to pick up the signals of certain
network affiliated and independent superstations {without
their consent), scramble the signals and charge dish
owners a fee for unscrambling them.

It 1s our understanding that a principal purpose of
the bill 1s to expand the delivery of broadcast program-
ming to homes in so-called "white areas" that do not now

receive service from local stations. We endorse that
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objective. In fact, our members have spent considerable
sums over the years to construct translator and booster
stations to extend local service to rural and sparsely
populated areas.

ABC Affiliate KOAT-TV, 1in Albuquerque, New Mexico,
for example, 1s now carried on 82 translators over a four
state rural area. Homeowners served by the translators
built by ROAT-TV did not have to purchase any special
receiving equipment and they are not required to pay any
monthly fee to receive the service. That, of course,
would not be the case 1f the service were provided to
these homes by a satellite carrier.

A Congressional policy that designated satellite
carriers as the preferred delivery system for broadcast
programming 1n rural areas would -- Thowever
unintentionally -- tend to discriminate against those
households that cannot afford to buy a receiving dish and
pay a monthly service fee in perpetuity. Not only would
this satellite service be available only to those who
could afford it, the existence of such satellite service
could lead to a reduction in the amount of free broadcast
service that 1s currently available in those areas As the
number of households relying on satellite service in rural
areas 1ncreases, local stations will have less incentive
and less financial ability to build and maintain translator

stations That, 1n turn, could ultimately deprive 1low
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income households 1in rural areas of the free broadcast
service they now receive from translators. We encourage
the Subcommittee to make every effort to assure that in
its attempt to facilitate broadcast service in rural areas
for some, 1t does not, unwittingly, deprive others of
access to that same service. As those of us who have
struggled with the white area issue over the years know,
this problem is a challenge that requires a delicate
balancing of i1nterests and 1s not one which lends 1itself
to easy solutions.

There are other aspects of the bill as drafted,
however, that are even more troubling. To the extent the
bill would prevent local stations from contracting for the
exclusive right to distribute network and syndicated
programming within theair local service areas, the bill
could lead to the demise of the exlisting system of local
broadcast service that has served the nation so well. We
implore the members of this Subcommittee not to take
lightly the importance of preserving the system created by
Congress that has successfully brought broadcast television
programming to approximately 99% of the country.

The very fact that there 1s an interest in extending
the reach of network programming to those few areas that
cannot receive 1t 1s proof of how well the existing

network-affiliate distribution system serves the nation
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The network-affiliate relationship 1s a unique combination
of national and local elements that has evolved after
decades of hard work.

The network provides the advantages of program
acquisition or production on a national scale, and makes
possible the sale of advertising on that same national
scale. The network also offers a broad range of programs
that can be scheduled throughout the broadcast day But a
local affiliate 1is not just an outlet for i1ts network's
programs. In fact, 1t 1s the affiliate who makes the
decisions about which network programs to broadcast
locally, and 1t 1is the affiliate who produces local news,
weather, sports and other programs of special interest to
1ts local audience In other words, 1t 1s the local
affiliate who fulfills the promise, and the challenge, of
the Communications Act to serve the needs and interests of
the community.

Satellite carriers have no such public service
obligations We ask you to consider whether it would be
wise for Congress to take steps that would undermine the
ability of broadcast stations to serve the public interest
The bill currently under consideration by the Subcommittee
ignores the importance of the exclusive agreement between
the network and 1its local affiliates It would allow a
satellite carrier to bypass the local affiliate and

deliver network programming by satellite directly to the
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home dish user. The danger i1s not merely that the affili-
ate 1s losing part of his local audience to a network
affiliate from a distant market, but that a system is
being set up that permits direct distribution from the
network to the viewer--completely bypassing the local
broadcast station. The bill, as currently written, would
not limit satellite network service to white areas, but
would grant a compulsory license allowing service to
satellite dishes in all areas The potential for such a
distribution system to evolve to the point where it
by-passes the local affiliate altogether is obvious. It
sets the stage for the replacement of the current broadcast
distribution system of local stations with a network DBS
system. And that could be the end of the local television
station as we know 1it.

The ability of local broadcast stations to contract
for exclusive program rights for their market 1s cratical
to their existence. The importance of program exclusivaity
to our system of broadcasting cannot be overstated And,
although I am here speaking on behalf of the ABC Network
Affiliates Association, this fundamental principle holds
true for independent broadcasters as well It is the
appeal of unique programming that attracts viewers to a
particular station. The strong appeal of exclusaive
national programming 1S what enables the station to

develop 1ts local news and public interest programming.
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In the case of network affiliates, 1t 1s the unique
quality of our network and syndicated programming that
makes our success posslble We are all justifiably proud
of our own local news operation and our locally produced
programming, but we could not keep our audience, and we
could not survive, without good national programming to
offer to our viewers -- programming that 1s exclusively
ours -- not available from any other service That 1s the
key to our success

Broadcasters are not the only ones who recognize the
importance, and the value, of exclusive program rights.
Satellite program services serving the cable industry and
the home satellite market recognize the value of exclusiv-
1ty. For example, Showtime has a five-year, $500 million
exclusive contract for cable rights to 100 movies produced
by Paramount Pictures. HBO entered into a five-year
exclusive program supply contract with Paramount, to begin
this year Other program services are also aggressively
pursuing exclusive program arrangements We are 1in the
same position We must have exclusive programs 1in order
to attract and serve our local audience.

We are confident that i1n considering this bill
Congress does not intend to undermine the ability of local
stations to continue to serve their markets We understand
that Congress 1s seeking to expand, not reduce, service to

the publac But you should not underestimate the potential
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for damage this legislation could do. As I said at the
beginning of my statement, we share the desire to see that
as many people as possible receive our programming and we
are working, and will continue to work, with our network
and others in order to reach those last few homes. But
that laudable goal does not justify destroying the exclu-
sivity that 1s the mainspring of the network-affiliate
relationship This bill would deprive the network of
control over distribution of 1ts programming and make 1t
impossible for the network to guarantee reasonable exclu-
sivity to 1ts affiliates. The ABC Affiliates and the ABC
Network are currently negotiating with private carriers to
see 1f we can develop a private contractual arrangement
that would permit network signal distribution to viewers
who are beyond the reach of our network signal. Let us
all work together to find some other way--a better way--to
serve those white areas than the legislative proposal
currently before the Subcommittee

We pledge to continue our efforts and will be happy
to cooperate with the Subcommittee and 1ts staff as it

struggles with this problem

Thank you
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Mr KasteNMEIER Thank you, Dr Sherman We are delighted to
have that addendum, your description that you were once a teach-
er at the University of Wisconsin Communications Department

Incidentally, at this time I think 1t 1s appropriate to note that
ABC, as a network, could not be present today for purposes of
making 1ts presentation, but, without objection, I would like to in-
clude 1its statement following that of Dr Sherman to maintain
some continuity for the record

[The statement of ABC follows ]
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Capital Cities/ABC, Inc supports the important goal of
providing television service to homes which cannot now receive
gservice because they are beyond the reach of an over-the-air
broadcast station signal or a local cable company (so-called
“"white area” houmes) We believe that a means should be found to
ingure the availability of television service to white area
homes both as a matter of sound public policy and because it is
in our company's business interest thst our network programming

be as widely available to the public as possible

We are opposed to H R 2848 in its present form because 1t
fails to take into account the special nature of the network
brosdcasting system We believe thst if H R 2848 were to
become law without modification it would undermine the
foundation of the network distribution systenm Each of the
three major commercial networks is affiliated with over 200
local stations Each local station has contracted for the
exclusive right to broadcast network programming in its local
area, those stations and the network reach 98% to 99% of all
homes in the country H R 2848 would disrupt this system by
authorizing satellite carriers to retransmit any network
affiliate on a nationwide basis not only to the 1% or 2% who

cannot now receive the signsls but to all homes It would



234

-2 -

permit the importation of distant network stationms with
duplicated network programming in the home territory of every
existing affiliate The testimony of Mr Charles E Sherman,
Chairman of the Government Relations Committee of the ABC
Television Affiliates Association, fully describes the
importance of exclusivity to network affiliates and the

potential harm such an intrusion on exclusivity could cause

We believe it would be highly undesirable to risk
destroying the integrity of the basic network system in order to
solve the problem raised by the very small portion of homes not
presently reached by network affiliates Such a radical
solution is unnecessary, since less harmful alternatives are

available and capable of implementation

During the past year, with the cooperatiomn and support of
the ABC Television Affiliates Association, Capital Cities/ABC,
Inc has been actively examining a number of these alternatives
We have now formulated a plan pursuant to which we will
authorize satellite distribution of our network programming to
dish owners in white area homes The development of scrambling
technology and the use of addressable codes now makes it
possible to provide dish owner service limited to white areas
without duplicating the network programming already available to

the vast majority of homes We note that each of the other



235

major networks has also publicly announced its intention to
pursue a similar course of action In one case, a contract with
a carrier willing to serve only white areas has already been
negotiated We expect to announce a similar agreement and
venture in the near future Thege actions are fully responsive
to the legitimate public policy concern that a solution be found

to the white area problem

In summary, we support the principle of insuring the
availability of television service to white areas However, wve
believe that the legislative solution embodied in B R 2848 as
presently drafted would create more serious problems than it
would solve and we also believe that with respect to network
signals H R 2848 is premature and will ultimately be found to
be unnecessary Each of the networks is proceeding with
business arrangements which hold great promise for solving the
white area problem We urge the Committee to permit the
networks and their affiliates to follow that course to eliminate
white areas -- recognizing that if we are unsuccessful
legislative intervention remains an alternative for future

consideration
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CBl\gr KasTeNMEIER Now I would hike to call on Mr Malara of

Mr MArLArRA Thank you, Mr Chairman and members of the sub-
committee My name 1s Tony Malara, and I am vice president of
affihate relations and distribution for the CBS Television Network
I have done that for about nine years Prior to that, I spent 21
years at a very small station, not in Wisconsin but in upstate New
York, in Watertown

I am pleased to be here today to offer CBS’s views on HR 2848,
and I am accompanied, on my right, by Phil Jones, who 1s vice
president and general manager of KCTV 1n Kansas City, Missouri,
who 1s representing the CBS Television Network Affihates Adviso-
ry Board
b A? you requested, in the interests of time, my statement will be

rie

We believe the fundamental interests of CBS, our 200-plus local
affihates, and the subcommittee, as evidenced by HR 2848, are
largely in harmony All of us are interested in having the unique
combination of local and network television service that we offer
available to every home 1n the United States, regardless of where
that home 18 located This common interest that we share 1s the
reason why our affiliates and stations owned by CBS invest time
and considerable capital in such things as increased transmitter
power, taller towers, and hundreds and hundreds of translator sta-
tions that bring local television service to thousands of homes
which would not otherwise enjoy such service That 1s also why ouy
affihates, with the cooperation and assistance of CBS, formed a
task force in 1986 to explore various ways to bring television serv-
1ce to more homes

For the most part, I think everyone will agree that we have been
remarkably successful i1n commercial television in bringing free
over-the-air service to the public No other video service 1s as
widely available as the local-network service, and none 1s likely to
be 1n the foreseeable future Indeed, as you have already heard, ac-
cording to FCC statistics, network television service reaches more
homes 1n the United States—98 or 99 percent—than does local tele-
phone service

But CBS and its affihates also recognize that these statistics
mean very lhittle to the homeowner 1n the valley or on top of the
mountain who 1s beyond the reach of the local CBS affihate To ad-
dress this situation and after considerable discussion and effort,
CBS and our affilates 1ssued a statement at our affiliate board
meeting last week 1n which we indicated that we are prepared to
enter 1nto a business arrangement which will permit network pro-
gramming to be delivered by satellite to homes that cannot pres-
ently receive this service While these arrangements are not in
place as yet, we do believe they can be implemented within a rea-
sonable period of time and with only modest changes 1n the legisla-
tion before you

Our commitment to bring CBS service to “white areas” via satel-
lite builds on one of the themes of HR 2848—that 1s, reliance on
private party negotiations In this regard, I trust you understand
that we must maintain a degree of flexibility 1n order to implement
a private agreement that fulfills the goals of this legislation
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First and foremost, 1t 1s absolutely essential that we protect the
integrity of the affiliate-network partnership on which our business
1s built Qur affiliates, we believe, are entitled to reasonable expec-
tations of exclusivity 1n the areas they are licensed by the FCC to
serve, and we intend to protect this exclusivity through an appro-
priate and reasonable certification process to make sure that
homes that desire network service by satellite are truly unserved

Second, only after network service delivered by satellite 1s avail-
able to unserved homes w1ll we complete the scrambling of our pn-
vate network feeds to affihated stations

Finally, since we do not seek additional revenue from authoriz-
ing such satellite delivery, we also do not expect to incur any add:-
tional fees ourselves We trust that everyone involved 1n bringing
service to these relatively few homes will approach this matter in
the same spirit of cooperation

Let me conclude, please, by mentioning one final point CBS does
not view this legislation 1n terms of competition of one kind or an-
other If there are concerns in this regard, they can only be ad-
dressed 1n the context of overall communications policy Our mis-
sion here 1s less cosmic, though clearly not any less important to
people 1n remote parts of this country What we believe all of us
are trying to accomplish through this legislation 1s to facilitate
access to television service in remote areas that do not now enjoy
such service—nothing more but nothing less With the assistance of
our affihates and with your help, CBS believes this objective can be
accomplished 1n the very near future

Mr Chairman and members of the committee, thanks for your
patience and leadership 1n this matter We look forward to working
with you and the subcommittee Mr Jones and I will be happy to
attempt to answer any questions that you or other members of the
committee may have

[The statement of Mr Malara follows ]
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My name 1s Tony Malara I am Vice President, Affiliate Relations
and Distribution, CBS Television Network I am pleased to be here
today to offer CBS's views on H.R 2848. 1 am accompanied by Philip
A, Jones, Vice President and General Manager of KCIV, Kansas City,
Missouri who 1s representing the CBS Television Network Affiliates

Advisory Board. In the interest of time, my statement will be brief

We believe the fundamental interest of CBS, 1ts 200 plus local
affiliates and the Subcommittee as evidenced by H R. 2848 are
largely 1n harmony. All of us are interested in having the unique
combination of local and network television service that we offer
available to every home 1n the United States, regardless of where

that home 1s located.

This common interest that we share 1s the reason why our affiliates
and the stations owned by CBS i1nvest time and considerable capital
1n such things as increased transmitter power, taller towers, and
hundreds of television translators that bring local television
service to thousands of homes that otherwise would not enjoy such
service. That 1s also why our affiliates -- with the cooperation
and assistance of (BS -- formed a task force i1n 1986 to explore

various ways to bring television service to more homes.
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For the most part, we have been remarkably successful i1n bringing
free, over-the-air service to the public. No other video service 1s
as widely available as the local-network service, and none 1s likely
to be 1n the foreseeable future. Indeed, according to FCC
statistics, network television service reaches more homes 1n the

U.S. -- 98 or 99% -- than does local telephone service.

But CBS and 1ts affiliates also recognize that these statistics mean
very little to the homeowner in the valley or on the top of the
mountain who 1s beyond the reach of the local CBS affiliate. To
address this situation, and after considerable discussion and
effort, CBS and 1ts affiliates 1ssued a statement at our Affiliate
Board meeting last week in which we indicated that we are prepared
to enter 1nto a business arrangement which will permit network
programming to be delivered by satellite to homes that cannot
presently receive this service. While these arrangements are not 1n
place as yet, we believe they can be 1mplemented within a reasonable
period of time and with only modest changes 1n the legislation

before you.

Our commitment to bring CBS service to "whlie areas' via satellite
builds on one of the themes of H.R. 2848 -- reliance on private-
party negotiations. In this regard, I trust you understand that we
must retain a degree of flexibility in order to 1mplement a private

agreement that fulfills the goals of this legislation.

-2-
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First and foremost, 1t 1s absolutely essential that we protect the
integrity of the affiliate-network partnership on which our business
1s burlt. Our affiliates are entitled to reasonable expectations of
exclusivity 1n the areas they are licensed by the FCC to serve, and
we 1ntend to protect this exclusivity through an appropriate and
reasonable certification process to make sure homes that desire
network service by satellite are truly unserved. Second, only after
network service delivered by satellite 1s available to unserved
homes will we complete the scrambling of our private network feeds
to affiliated stations. Finally, since we do not seek additional
revenue from authorizing such satellite delivery, we also do not
expect to incur any additional fees ourselves We trust that
everyone 1nvolved 1n bringing service to these relatively few homes

will approach this matter in the same spirit of cooperation.

Let me conclude by mentioning one final point. CBS does not view
this legislation 1n terms of competition of one kind or another. If
there are concerns in this regard, they can be addressed only 1in the
context of overall communications policy. Our mission here 1s less
cosmic, though clearly not any less important to people 1n remote
parts of this country. What I believe all of us are trying to
accomplish through this legislation 1s to facilitate access to

television service 1n remote areas that do not enjoy service now,
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nothing more, but also nothing less. With the assistance of our
affiliates and your help, (BS believes this objective can be

accomplished 1n the very near future.

Mr Chaimman, thank you for your patience and leadership on this
matter We look forward to working with you and the Subcommittee.
Mr. Jones and I will be happy to attempt to answer any questions

that you or the other Members may have on this subject.
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Mr KasteNMEIER Thank you, Mr Malara, for that presentation,
and we are pleased to also greet Mr Jones

I take 1t, Mr Jones, that anything you would have said would be
1n agreement both with the statement of Mr Malara and the state-
rnenllsS of those representing network affiliates in the other two net-
wor

Mr JonNes Absolutely

Mr KasteNMEIER Thank you

Now I would like to call on Mr Brian McCauley Mr McCauley
1s president of Netlink We have heard references to Netlink He 1s
the person who runs that particular operation We are delighted to
have him here

Mr McCauLey Thank you, Mr Chairman My name 1s Brian
McCauley, and I am the president of Netlink USA which 1s head-
quartered near Seattle, Washington

At the beginning, I would like to thank you, Mr Chairman, and
the members of the committee for the opportunity to testify on
HR 2848 The bill which you and an increasing number of your
colleagues have cosponsored clearly 1s the most important piece of
legislation for home satellite dish owners under consideration by
the 100th Congress Netlink strongly supports this legislation, and
1ts passage 1s essential to preserve some of the most popular pro-
gramming now available to dish owning families Without 1it, we
strongly believe, hundreds of thousands of primarily rural Ameri-
cans will be deprived of network and independent television pro-
gramming

Netlink USA 1s a company that serves home dish owners and 1n
some cases cable subscribers 1n several different ways First, 1n co-
operation with the major networks, we have devised and are now
testing a plan to provide network-affihate broadcast signals from
Denver, Colorado, to dish owners who cannot otherwise receive net-
work television from a local affiliate

Second, Netlink acts as a marketing and authorization agent for
many cable operators who want to achieve economies of scale 1n
serving home dish owners 1n their respective service areas

Third, Netlink provides a means by which cable communities 1n
the Rocky Mountain region can receive Denver television signals
more easlly and efficiently than by the microwave transmissions
which traditionally have been employed

I would like to discuss the first two functions for a moment since
without these cable programs Netlink could not effectlvely provide
its “white area” service to dish owners During Netlink’s crucial
start-up period, almost half its operating revenue will come from
the service we provide to cable companies as a satellite carrier for
the Denver broadcast stations to cable head ends that formerly re-
ceived these signals by microwave or did not receive them

But for this near-term revenue from cable companies 1t would be
impossible for us to lease transponders to secure uplink facilities
and to orgamze ourselves so that we can provide network affihate
service to home dish owners

We have found that the cable i.ndustry and the home dish indus-
try have synergies which can operate to their mutual benefit In
fact, their interests are often the same as 1n the case of this legisla-
tion The challenge for Netlink has been to negotiate, to organize
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ourselves, and to operate 1n such a manner that cable scale econo-
mies and industry structure could be used to serve the interests of
both dish owners and cable 1itself and, at the same time, serve what
we believe to be an important public policy goal, that of providing
network affiliate television to the hundreds of thousands of primar-
1ly rural Americans who cannot now receive 1t

We estimate that there are as many as a million households 1n
the United States that are beyond the reach of one or more of their
local network affiliates To people 1n these “white areas”, as they
are termed 1n the industry, the satellite dish 1s a godsend They
have no other alternative for obtaining the cable and off-air broad-
casts that most of us take for granted Even with a dish, reception
remains a problem, and these viewers have been forced to watch
the network feeds However, the feeds are not a finished product
meant for public viewing, and we all realize that networks will
soon be scrambling their feeds

Netlink’s plan to serve ‘“white areas” 1s fundamentally different
from those of others that have been challenged 1n court We start
from the premise that the network affiliate system has served the
country very well for decades The strength and vitality of the af-
filhates must be preserved We believed 1t was possible to design a
program for underserved areas that would not undermine the
rights of local affiliates

We have made formal approaches to all three of the major net-
works and other networks as well, seeking advice on how we could
market the service to “white area” dish owners and address their
concerns and that of their affiliates at the same time NBC was the
ﬁ}:‘st to respond with concrete suggestions, and we applaud them on
that

Subsequent negotiations led to the exchange of letters which was
announced 1n the presence of you, Chairman Kastenmeier, and
Congressman Moorhead last spring Negotiations with ABC have
moved slowly, but network officials have recently indicated a re-
newed 1nterest 1n concluding satisfactory commercial arrangements
soon The situation with CBS 1s less clear, but we are optimistic
based on their recent statements and look forward to completing a
deal with them as well

It 1s important to recognize that none of the networks, including
NBC, have as yet signed a binding agreement granting Netlink the
rights to distribute network programming The exchange of letters
with NBC contains a set of terms which we hope will form the
basis for such contracts

Now the NBC term sheet has two important features First, Net-
hink would agree to provide the Denver affihate signals only to dish
owners that could not otherwise receive a local NBC affiliate off-air
via cable “White area” screening 1s subject to review by local NBC
affiliates

The second important feature addresses a legitimate concern of
the network affiliate boards With certain minor exceptions, Net-
link has agreed not to provide the Denver network affihate signals
to any cable system within the grade B broadcast contour of a re-
spective local network affihate This represents a major concession
by Netlink since the cable compulsory license would allow service
to cable head ends with very few restrictions
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We are currently test marketing all three networks now to con-
sumers based on the terms of the NBC agreement, and because of
that test marketing arrangement and the lack of conclusion of all
our documents have not at this time licensed any other distribu-
tors, programmers, or anyone else to distribute our signal but will
deal with that 1n the future after the conclusion of our agreements
with all three networks

I would now like to offer some comments on the pending legisla-
tion First, Netlink strongly supports HR 2848 Without it, we be-
lieve ‘“‘superstation” programming could ultimately disappear

Second, we strongly suggest that in the definition of ‘“satellite
carrier’” which appears on page 17 of the bill all references to
common carriers be deleted Such language would impose limita-
tions beyond that which exists for the cable compulsory license
The cable compulsory license uses the term “any carrier,” and the
courts have construed that terminology to encompass more than
traditional common carriers as we believe the committee intended
Netlink does not believe a dish owner’s compulsory license should
be any more restrictive than that enjoyed by cable subscribers

Third, Netlink believes the grandfather provision in the defini-
tion of “superstation” on page 18 of the bill needs fine tuning As
the bill now reads, a station transmitted by a satellite carrier after
June 1, 1987, could only gain “superstation” status by achieving
carriage n cable systems serving 10 percent of all cable subscrib-
ers The provision would allow the largest two or three multiple
system operators 1n cable, acting alone or 1n concert, an inordinate
degree of influence, by operation of law, over the creation of new
“superstations,” a power we believe they neither need nor want

We suggest that no more than 10 percent of the number of cable
systems required to qualify may be owned by any one company
Under such a formulation, those seeking to qualify a new “super-
station” would have to deal with the smaller cable companies as
well as the larger ones, thereby guaranteeing that a new ‘“supersta-
tion” would have broad public support

Finally, Netlink pelieves the committee will eventually find 1t
necessary to deal with the extension of the bill’'s compulsory license
to network signals Several options are available to you that serve
both the needs of viewers and the networks However, we do not
believe the networks may be excluded from the bill altogether

Talks with the networks have proceeded slowly, with the excep-
tion of NBC We suspect that a decision by the committee to ex-
clude network affihate “superstations’” from this bill would reduce
the chances for network “white area” service agreements with Net-
link or any other satellite carrier

In conclusion, let me say that Netlink intends to work actively
with the networks to conclude these deals All of us realize “white
area’ service 1s important, and all are grappling with the impor-
tant ramifications that this deals with Netlink stands ready in the
coming weeks to work with the committee to formulate a bill
which protects legitimate rights of the local affiliates yet still clari-
fies and secures the rights of dish owners to receive network televi-
sion

Thank you for the opportunity to testify

[The statement of Mr McCauley follows ]
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SUMMARY

My name 1s Brian McCauley. I am President of Netlank USA
Our company 1s headquartered near Seattle, Washangton

Netlaink strongly supports H.R 2848 We think 1ts passage
1s essential to preserve superstation programming for home dish
owners

Netlink's major business 1s providing programming services
to home satellate dish owners, including a service of interest to
you today -- our "whate area" dish progranm

Before discussing that program in more detail, I would like
to stress that the start-up revenues Netlink has gained from
certain services we offer to cable companies have been

i1ndispensable We carry broadcast signals by satellite from
benver to cable headends, most of which formerly relied on
microwave for that service Netlink also acts as a common

marketing agent and backroom for cable companies who want to
serve their satellite dish customers more efficiently with a
broad range of