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S. 598

ACTION

Introduced by Mr. Bayh, et al.

By Mr. BAYH (for himself, Mr.
, M. ARMSTRONG, MT.
BARER, Mr. Baucus, Mr. Brii-
MON, Mr. BENTSEN, Mr. BOREN,
. Mr, BoscEWITZ, MT. BURDICK,
- Mr, CANNON, Mr. CHILes, Mr.
CRANSTON, Mr. DanForTH, Mr.
DeConcrvi, Mr. DoMENICI, Mr.
EAGLETON, Mr. Forp, Mr. GaRN,
Mr. GOLDWATER, Mr. GRAVEL,
Mr. HarRT, Mr. HarcH, Mr. Ha-
YAKAWA, Mr, HEFLIN, Mr. HELMs,
Mr. HoLLINGs, Mr. HubbLESTON,
Mr. HUMPHREY, Mr. INOUYE, Mr.
JACKSON, Mr. JEPSEN, Mrs, Kas-
SEBAUM, Mr. LEARY, Mr. LUGAR,
Mr. MagNuson, Mr, LAXALT, Mr.
MATHIAS, MT. MATSUNAGA, Mr.
McCLURE, Mr. McGOVERN, MT.
MELCHER, Mr. MoRGaN, Mr. Moy-
NIHAN, Mr. NUNN, Mr. PErcy,
Mr., PrESSLER, Mr. Pryor, Mr,
RANDOLPH, Mr, RIEGLE, Mr.
Rorr, Mr. Scamrry, Mr. Stmp-
SON, Mr. STENNIS, Mr. STEVENS,
Mr. STEWART, MTr. STONE, Mr,
TALMADGE,»M!‘. THURMOND, Mr.
TOWER, Mr, WARNER, Mr. WiL-
LIAMS, and Mr. YOUNG) :

S. 598. A bill to clarify the circum-
stances under which terirtorial provi-
sions in licenses to manufacture, dis-
tribute and sell trademarked soft drink
products are lawful under the antitrust
laws; to the Comimétee on the Judiciary.

SOPT DRINK INTEEBRAND COMPETITION ACT

® Mr. BAYH, Mr. President, today I,
along with 62 of my colleagues are intro-
ducing legislation designed to preserve a
unique Industry practice—the manufac-
ture, bottling, and distribution of trade-
marked soft drinks by local companies
operating under territorlal lcenses.
Sometime ago Senator Cocmran and I
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drafted and circulated the Softdrink In-
terbrand Competition- Act and it is sig-
nificant to note that almdst two-thirds
of our colleagues have seén fit to express
support for this measure prior to its
introduction.

For over 75 years the soft drink in-
dustry has used territorial franchise
agreements with smaller-bottlers to pro-
vide services to a wide variety of its cus-
tomers. These resmctions limit the geo-
graphical territory in which a bottler
may manufacture and distribute soft
drink products and have been the basis
of the industry’s structure.

In 1971, the Federal Trade Commission
(FTC) instituted a proceeding to bar as
unlawful these restrictions in trademark
licensing. The Soft Drink Interbrand
Competition Act will simply clarify the
circumstances under which territorial li-
cense provisions are lawful. The bill spe-
cifically sets out that there must be the
presence of “substantial and effective
competition with other products of the
same general class” as a prerequisite for
the continuation of térritorial franchises.

We believe that the antitrust laws
should not be used to restructure an in-
dustry, especially where there is an
acknowledged high level of interbrand
competition. Such a restructuring might
change the nature of an industry in
which the franchises are, by and large,
small family-otvned businesses. We are
concerned that, should territorial 1li-
censes be prohibited, we would find these
small businesses 3wmowed up by large
bottlers. In the long run, the FTC ruiling
would, therefore, be anticompetitive.
The industry will be transformed from
one with many components to an oligar-
chical industry. In 1979, over 2,000 bot-
tling plants were operating throughout
the United States. Over 1,500 of these
plants employ fewer than 50, employees.
Although the distribution of bottling
plants tends to parallel the distribution
of population, they are generally located
in small cities. The end result of the FTC
ruling, in our opinion, will be not only
detrimental to the industry but, there-
fore, costly to the consumer.

We must continue to be aware of ‘the
needs of the small businessman in Amer-
ica and to protect the invaluable con-
tribution he or she makes to our economy
and our way of life. I believe this legis-
lation is vital to the survival of the small
bottler and to the maintenance of a high
level of service we have come to expect
from the soft drink industry.

Mr. President, I ask unanimous consent
that the text of the bill, together with a
section-by- sectlon analys1s be printed in
the RECORD."

There being ‘no 6bjection, the bill and
summary -were ordered to be printed in
the RECORD, Bs” follows:

s v ,S.598
Be it e.nacted 'by the Senate and House

of Reprgseniattveé of the United States of .

America ‘in Congress assembled, That:
SEcTION. 1. This Act may be cited as the
“Soft DMK Inéérbrand Competition Act”.
Sec. 2:'Nothiag centained in any antitrust
law shadrrenderfdinlawful the incluslon and
enforcemept 4n oRY trademark licensing con-
tract or agreement..pursuant to which the
licenseé efigages in the manufacture (includ-
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fng manufacture-By -a su%lfcensee, agent, or
subcontractor), destFibutions: and sale of a
trademarked soft” drink -product, of provi-
sions granting the licensee the.sole and ex-
clusive right to manufacture, distribute, and
sell such product in & deﬂned geographic
area or limiting the Ucensee, directly or in-
directly, to the manufacture, distribution,
and sale of such product only for ultimate
resale to consumers within a defined geo-
graphic area: Provided, That such product 1s
in substantial and effective commpetition with
other products ‘of the, same general class.

Sec. 3. The existence or enforcement of
territorial provisions in a trademark licens-
ing agreement for the manufacture, distribu-
tion and sale of a trademarked soft drink
product prior to any final determination that
such provisions are unlawful shall not be
the basis for recovery under section 4 of the
Act entitled “An Act to supplement existing
laws agalnst unlawful restraints and monop-
olies and for other purposes * approved
October 15, 1914. .

SEC. 4. As used in this Act, the term ‘“‘anti-
trust law’” means the Act entitled “An Act to
protect trade and eofamerce against unlawful
restraints and monopolies” (the Sherman
Act), approved July 2, 1890, the Federal
Trade Commission Act, approved September
26, 1914, and the Act entitled “An Act to
supplement exlsting laws against unlawful
restraints and mgnopolies, and for other pur-
poses” (the Claytop Act), approved October
15, 1914, and all amendments to such Acts
and any other Acts in parl materia.

SECTION-BY-SECTION ANALYSIS

Section 2 of the bill provides that the
exclusive territorial arrangements used in
the soft drink industry shall not be held un-
lawful under the antitrust laws if the soft
drink products subjeet to such arrangements
are In substantial and effective competition
with other produé¢ts of the same general
class. The arrangements covered by Section
2 are those contalned in soft drink trade-
mark licensing agreements which limit the
territory within which the licensee may
manufacture, distribute and sell the trade-
marked soft drink product, and which pro-
hibit sales outside the territory, whether
such sales are made directly or indirectly.

The provisions of the bill are applicable
to such arrangements only where there is
“substantial and efféctlve competition” with
other products of the same general class.
‘The words “substantial and effective com-
petition” are intended to be fiexible, but it
is the intent of the legislation that if vigor-
ous Interbrand competition is found to exist,
the fact that intrabrand competition has
been foreclosed will not preclude the appli-
cation of the bill. Some of the factors to
be taken Into a&account in determining
whether or not substantial and effective in-
terbrand competition exists are: the num-
ber of brands, types and flavors of compet-
ing products available in a licensee’s ter-
ritory; the number and strength of sellers
of competing products; the degree of service
competition among vendors; ease of entry
into the market; the persistence of inef-
ficiency and waste; the failure of output
levels to respond to consumer demands; and
fallure to introduce more efficlent methods
and processes.

The “substantial and effective” test is in-
tended to express a more specific standard
for evaluating these practices. Since the ter-
ritorial provisions have been in effect for
more than 75 years, they should not be cast
aside without careful scrutiny of their mer-
1ts. This Is exactly what the Federal Trade
Commission @id th the Coca-Cola and Pep-
sico cases whei tt ignored the findings of the
Administrative Law "Judte that there was
vigorous interband competition among soft
drinks and .that these arrangements pro-
mote, rather than lessen, competition. Sec-
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tion 2 woulld compel the Commisslon to make
a careful examination of the effects on inter-
band competition rather than relying simply
upon the intraband effects of the territorial
provisions. ,

Sectlon 3 of the bill is intended to elim-
inate the possibility of treble damage expo-
sure as a result of the inclusion of territorial
provisions in a soft drink licensing agree-
ment prior to any final determination in a
particular case that such provisions are un-
lawful. Territorial provisions have been uti-
lized in the soft drink industry for more
than 75 years on the clear understanding
that they were legally permissible. Such ar-
rangements were held lawful by a Federal
court as early as 1920, and on several recent
occasions. Moreover, the legality of such ter-
ritorial arrangements was not challenged by
the Federal government until 1971, after the
industry practice had been openly engaged
in for decades. Of course, if particular terri-
torial arrangements are found to be unlaw-
ful because of the absence of substantial
and effective competition, treble damage
sults would not be barred in the event such
arrangements are continued after a final de-
termination of their illegality.

Sectlon 4 of the bill defines the term “anti-
trust law” as used in the bill. In includes
the Sherman Act, the Federal Trade Com-
mission Act, the Clayton Act, and all amend-
ments to such acts, together with any other
acts which have historically been considered
to be antitrust laws.@
® Mr. COCHRAN. Mr. President, I am
pleased to join with my colleague from
Indiana (Mr. BayH) in introducing leg-
islation designed to preserve a unique
industry practice—the manufacture,
bottling, and distribution of soft drinks
by local, independent companies. It is
most gratifying that over 60 Senators
have agreed to Jom in sponsoring this
legislation.”

The Soft Drink Interbrand Competl-
tion Act will permit local bottlers to oper-
ate under exclusive territorial licenses
for their trademarked soft drink products
as long as there is “substantial and effec-
tive competition” between different
trademarked brands. For the last 75
years these territorial licenses have
served to create an industry organiza-
tion of 2,000-plus small units which ef-
fectively compete with each other.

According to all the key indicators of
competition, there is today intense com-
petition in the soft drink‘industry. This
competition has-been-a major factor in
keeping consumer .cost down. The cost
per ounce of Coca-Cola in the 6!, -ounce
bottle in 1939 was seventy-seven one
hundredths of 1 cent per ounce. The cost
today in the 16-ounce returnable bot-
tle is seventy-mne one hundredths of
1 cent per ounce. Th;s is only a 2.6-per-
cent increase In over 28 years.

Vigorous competltion is also demon-
strated by advertising. Heavy advertis-
ing demonstrates heavy competition. In
the last few years, advertising in the in-
dustry has ingreased 132 percent, rising
much faster’thanp the 84-percent increase
in sales during the &me period. The only
explanation for thi§ growth in adver-
tising is competition 'with the industry
for a share of, exlsting pdarkets.

Notw1thstm1dm&hl;m strong evidence
of competitien, the FTC instituted a pro-
ceeding against the bottlers in which it
allezed the-territorial licenses violated
the antitrust laws. After 7 years, the
Commission ruled 2 to 1 to overturn an
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ve law judge’s decision and setting,ani 7 7 it is especially would add 1.5 miles of
conclude the licensing agreements were approprial in the bill we continuous! age to the ex-
unlawful. : now intro¢ ate the lake- isting 5.2 tional Park
If this legislation is not adopted, and shore to h bill further Service “p age and will
the FTC decision against the territorial designates th unit of the greatly en] ic quality of
licenses is allowed to stand, there will lakeshore H. Douglas theroad.
be a short spurt of intrabrand competi- “Ecological | n Area” and I would ¢ resident, that
tion, after which many of the small inde- provides fo on of a suit- while this | ely expensive,
pendent bottlers will be swallowed up by able struc -lakeshore to when com t unoccupied
large regional bottlers. In the long run, be known aj ouglas Center lands of thi of our coun-
the PTC ruling will be anticompetitive. for Envirgl tion.” These try, its timy the park is
Another serious consequence of the FT'C provisions | provide an fiscally pruj wide agree-
ruling is that returnable bottles which enduring Ii! is great and ment amon, ave. seriously
cannot, as a practical matter, be dis- brilliant ms and provide studied the e park will
tributed by large regional operations, will a reminder{ ds who visit never reach! %ial until the
. be discontinued. The alternative non- the Dunes ¢ accomplish-  remaining p Shores are
returnable containers are more expen- ments. I ho‘ ill agree that included. I (in my mind
sive for the consumer, use more energy they are a ture of this that Congre t will agree.
- in production, and simply create an ad- legislation.l\ If we delay, lcost of land
ditional waste problem. - The bulk: fr. President, acquisition lical. Most-of
If this legislation is adopted, we will relates to qd ere left un~ PBeverly Sho {unimproved,
protect the livelihood of the small inde~- answered i egislation of Mr. Presiden 3 for devel-
pendent companies which can best serve 1976. The 1 b authorized opment are ess fails to
their local customers, In addition, these expansion o b in October include this year, I am
local bottlers would be able to continue of that ye units to the certain thatd terpret our
‘to use returnable bottles, thereby keep- national 1 songress de- inaction as a build and
ing down costs and saving energy. ferred maki about three build and buil cannot af-
. Mr. President, this legislation will pre- specific area nal informa- ford to let this )
_serve the high level of competition which tion concern jcould be re-  The remain ssed in the
exists in the soft drink. industry, it will ‘ported in a onducted by National Par] ly presents
help fight inflation by keeping prices the Nationa some difficult’ Greenbelt
down and will help encourage the con- Unfortuna it also modi- (Area TI-A) ig cel of land
tinued use.of energy-saving and environ- fied the 1966 {blishing the owned by the! a Public
.mentally sound returnable bottles. I urge lakeshore by omeowners’ Service Co. Tl the inter-
all my colleagues who have not yet given provisions r gth of the face between developed
full consideration to this bill to join us leaseback ten to 20 years Northern Ind rvice Co.
in this effort.® and elimix}ai iptiOp from powerplant national
[ - condemnatioy Ited in land- lakeshore. Witl n of much
By Mr. | “inself and owners in di he lakeshore of the lakeshor vy indus-
- Mr. Ly | being. treated, ding to sub- trial use, the lai has taken
5. 599. A bil] le Indiana stantial misw d dissatis- on importance' ween the
‘Dunes National for other faction. | | steel mills and' one side
purposes; to 1 on Energy The study i } 1976 legis- and the more qi ne on the
and Natural E | lation was con 1977 and it other. |
INDIANA D jEsHORE is now crucial ess to con- _ Provisions in| b Senator
. Mr. BAYH. , it is my sider the furt] f the lake- Lucar and I in ‘ebruary,
pleasure to joi  Lucar in shore. Our bi t the study would have incly [ Area II-
introducing le{ ! this year areas into the e exception A within the lak pur belief
which would e hna Dunes Of area IT-A, Greenbelt.” that these provi 'otect the
‘Nattonal Lakei It contains It would also meowners’ natural resource abelt and
-substantially t ﬂons as an Provisions of so that all the park while 1 with ex-
amendment we was passed homeowners w boundaries isting or planr . of the
by the Senaté ;- Unfortu- Wwould receive ' it from the Northern Indial wice Co.
nately, due to ast minute Park Service. | i Unfortunately, . ms met
business that’“tJ, §'not acted Looking firs{ reas, there Wwith broad op am in-
upon by the B lentatives. are two portiol of Beverly formed thatasa, erience
Mr. Presiden Hecade ago Shores which ed in the last year, Senato jncluded
Congress enacl "to protect nationallakest 'ea III-A is  that no acceptabl nclusion
the Indiana di } the south the Beverly Sh 652-acre, ©of the Greenbelt, or this
tip of Lake M fascinating low-density re! Fvit.h min- Teason, we have 1 lovisions
complex of du iing dunes, imal commerci now com- to acquire the Gré ill.
beautiful beac woodlands, Dletely surrou [ral lands. Nonetheless, I at ac-
and bogs. It wi 'to sponsor Over 500 of the! nimproved quisition of the G', intial to
with the late- Douglas of and immediate] |park pur- the maintenance | amental
Hlinois the inf | establish- poses. Area I fe strip of integrity of the la her be-
ing the Indiax pnal Lake- land lying alon: D.S. High- lieve that ecquisi leenbelt
shore and subs lon author- way 12 which Bsity resi- should and would, ft upon
jzing its expan ‘ dential and corm ment. NIPSCO operation jo come
n this rega: ht, I would  National Par| iwship and I will be working, rmula
‘like to take a e the great control of botl pas would Wwhich will allay tl‘ ! inter-
contributions iglas to the elirpinate nonea ind insure ested parties, and ice an
lakeshore. The . of the In- pretervation of { nd unique amendment for ¢ ¥ the
diana Dunes ishore was ecosystem for ei ise by the Energy Committee \arings
originally his ir years he visiting public. 1 iion of the on the bill. . ‘
persevered in 's objective. Beverly Shores make the The second majol |legis-
There 1s abs sstion that Federal beachm sible than lation is the revisio fwners
without his Vi fing efforts it is now and w| end con- provisions. The bill | home-
we would not| 1al park to ficts between p esidents. owners with an exen adem- .
protect this be que nataral Acquisition of t) 12 strip nation when approp s are
— . g
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