Calendar No. 389
moE S, 1623

To amend title 17, United States Code, to implement a royalty payment
system and a serial copy management system for digital audio recording,
to prohibit certain copyright infringement actions, and for other purposes.

IN THE SENATE OF THE UNITED STATES

AUGUST 1 (legislative day, JuLy 8), 1991

Mr. DECoxciNI (for himself, Mr. INOUYE, Mr. HATCH, Mr. KENNEDY, Mr.
LEAHY, Mr. BURNS, Mr. GORTON, Mr. GORE, Mr. GRASSLEY, Mr.
D’AMaTO, Mr. CRANSTON, Mr. BREAUX, Mr. WIRTH, Mr. KASTEN, Mr.
McCaIN, Mr. SnioN, Mr. BENTSEN, Mr. SASSER, Mr. MOYNIHAN, Mr.
BurDpICK, Mr. FOWLER, Mr. DoDD, Mr. ADAMS, Mr. BiNGAMAN, Mr.
KERRY, Mr. SANFORD, Mr. DASCHLE, Mr. AKAKA, Mr. PACKwoOD, Mr.
PELL, Mr. SEYMOUR, Mr. JEFFORDS, Mr. RIEGLE, Mr. METZENBAUM,
and Mr. LAUTENBERG) introduced the following bill; which was read
twice and referred to the Committee on the Judiciary

NOVEMBER 27 (legislative day, NOVEMBER 23), 1991
Reported by Mr. BIDEN, with an amendment
[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend title 17, United States Code, to implement a
royalty payment system and a serial ecopy management
system for digital audio recording, to prohibit certain
copyright infringement actions, and for other purposes.
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Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
SEGTION 1. SHORT TITLE:
This Aet may be eited as the “Audio Home Reeording
Aet of 1991~
OF DIGITAL AUBDIO REGORDING DEVCES
AND MEDIA-:
Title 14 United States Gode; 13 amended by adding
at the end the followine:
| DEVICES AND MEDIA

SSUBCHARPTER A—DEFINITIONS; PROHIBITION OF CERTAIN
. INFRINGEMENT ACTIONS; AND RULES OF CONSTRUCTION

LSee: .

21002 Prehibition on ecrtain infringement actions:

11003 Effect on other rights end remedies with respeet to private home eopy-
ing or otherwise:

—}913- Depes#eefrey&kypamen%s&ndéedﬁeaenefeﬁaeﬂses-
L1014 Entitlement to royalty payments:

“SUBCHAPTER D—REMEDIES
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1 “SUBCHAPTER A—DPEFNITIONS, PROHIBITION
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OF CERTAIN BNFRINGEMENT ACGTIONS;, AND
RULES O6F CONSTRUCGTION

“ A ‘digital andio eopted reecording’ i3 & re-
produetion in & digital reeording format of a phone-
from aneother phonereeord or indireetly from & trans-

2y A ‘digital audie interfaee deviee’ i3 any
maechine or deviee; now known or later developeds
whether or not ineluded with er as part of seme
other maehine or deviee; that supples & digital audio
sienal threugh & nonprofessional interfaee; as the
term -nonprofessionsl nterfaee” is nsed in the Digt
tal Audio Interface Standard in part I of the teeh-
nieal reference doeument or a3 otherwise defined by
the Seeretary of Commeree under seetion 1032(b)-

43y A ‘digitel audio reeording deviee’ I8 enmy
machine or deviee; now known or later developeds
whether or not ineluded with er as part eof seme
other maechine or deviee; the reeording funetion of
whieh 13 designed or marketed for the primary pur-
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pese of; and that is eapable of; making & digitel
“(A) professional model produets; and
that is designed and marketed primarily for the
LAY A ‘digitel andio recording medivm’ is
any material ebjeet; now lknewn or later developed;
i & form commonly distributed for use by mdirvd-
marily marketed or most eommonly used by eonsum-
reecordings by use of a digital andio recording deviee:

LBy Sueh term does not inelude any meaterial
ebjeet—

“3) that embedies a sound reeording at
the time # i3 first distributed by the importer
or manufaeturer; unless the sound reeording
has been so embeodied in order to evade the obh-
gations of seetion 10171 of this title; or

“Gi) that 18 primaridly marketed and meost
eommonly used by eonsamers either for the
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purpese of making eopies of motion pietures or

e%heraﬁdteﬂs&&}wefksefﬁef%hepufpeseef

or data bases:

“(b) Distribute’ means to sell; resell; lease; or
assien & produet to eonsumers in the United States;
or to sell; resell; lease; or assten a preduet i the
United States for ultimate transfer to eonsumers in
the United States:

LA} the owner of the exelusive right under
seetton 106{1) of this title to reproduee & Sound
reeording of a musieal work that has beer em-
bodied in & phonoreeord lowfully made under
this title that has been distributed to the pubhe;

“B) the legal or beneficial owner off or
the persen that eontrels; the right to reproduce
in & phonoreeord a musieal work that has been
embeodied in & phonoreeord lavwfully made under
this title that has been distributed to the publie;
oF

Gy any  asseeintion  er  other
ergamzation—

S 1623 RS
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2 subparagraph (A) or (B); er

4 musieal works to musie users on behalf of
5 writers and publishers: .
6 47} An Snterosted manufaeturing party! is any
7. person that imperts er manufaetures any digital
8 audio reeording deviee or digital aundio reeording me-
9 dium in the United States; or any asseeintion of
10 sueh persens:

11 Y8y Manufaeture’ ineludes the produetion or
12 assembly of a preduet in the United States:

13 . Y9 A Smusie publisher’ is 8 person that is au-

14 therized to liecense the reproduetion of a partienlar
15 musteal work in 8 sound reeording:

16 “H0HA) A ‘professional medel produet’ 18 an

17 audio reeording deviee—

18- “4) thet i3 eapable of sending o digital

19 audio interfaee signal in which the ehannel sta- ¢
20 tus bleek flag is set as a ‘professional’ interfaee;

21 in aeeordanee with the standards and speeifiea- .
22 tions set forth in the technieal referenee doew-

23 ment or established under an order issued by

24 the Seeretary of Commeree wunder seetion

25 1022(b);
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“fiiy thet is elearly; prominently; and per-
manently marked with the letter ‘B or the word
‘professional’ on the outside of its paekaging;
and in all advertising; promeotionsal; and deserip-
13 avaideble or provided te persens eother than
the manufaeturer or importer; its employees; or
#s agents; and

“Gi) that 18 desigred; manufaetured; mar-
keted; and intended for use by reeording profes-
sionals i the ordinary eeurse of a lawful bust
fress:

AyGi); faetors to be eonsidered shall nelade—

“&) whether #t has features wsed by re-
eording professionals in the eourse of a lewfal
“I) & data eollection and reporting
system of error codes during recording and
playback;
YD e reeord and reproduee format
reat;
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“HI) a time eode reader and genera-
tor eonforming to the standards set by the
Engineers for such readers and generators;
and
“F) & prefessional mputfoutput
ing to standards set by audio epgineering
ontions for . sienaling for-
mats; levels; and impedanees;
rinls used to market the audio recording deviee;
tended aundieree;
outlets through whieh the deviee is dissemi-
nated;
L5 the manafaetarers or Hnporter’s priee
for the deviee as ecompared to the manufaetur-
er’s or importer’s price for digital audio record-

agement System:
manufaetared or imported a3 eompared to the
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size of the manufaeturer’s or importer’s market

for professional model produets;

the deviee; and

“Gat) the uses to whiek the deviee is put:

L1 The Register: 18 the Register of Copy-
rights:

“32) The Bertal Copy Management Systemy
means the system for regulating serinl eopying by
digital audio reeording deviees that is set forth in
the teehnieal referenee doeument or in an erder of
the Seeretary of Commeree under seetion 1022{b);
or that eonforms to the requirements of seetion
F02HaHIHE)-

“33) The “eehnieal referenee doeument’ 13 the
deeunment entitled “Teehnieal Referenee Doeument
for Aundio Home Reeording Aet of 1991 as sueh
doenment appears i the report of the Committee on
bil which upen enactment made the amendment

LAY The “transfer priee’ of a digital audio
recording deviee or a digital andio recording mediam

—

«S 1623 RS
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the setunl entered value at United States Gus-
appheable duty); and
“{i1} in the ease of o domestie produet; the
manufactarer’s transfer price FOB the mana-
faeturer; and exelusive of any direet sales taxes
or exeise taxes ineurred in eonneetion with the
seets
“By Where the transferor and transferece are
velated entities or within a sinele entity the teansfer
priee shall rot be less than & reasenable arms-length
priee under the prineiples of the regulations adepted
pursuant to seetton 482 of the Internal Revenue
Code of 1986, or any suceessor provision to sueh
“6) A ‘transmission’ i8S any audie or sudio-
wennl transmission; now known or later developed;
whether by a broadeast station; eable system;
direet broadeast satellite; or other form of analog or
£16) The ‘Tribunal is the Copyricht Royalty
Fribunak
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L7 A Sweiter’ 18 the eompeser or lyrieist of

a partiealar muasteal work:

statas’; ‘eategory eodes; ‘generation statuss eand

‘souree material; mean those terms as they are nsed

in the teehntenl referenee document:

oy Cnpary ACTIONS PROHIBIPED—

Y1 GENERALEY—No action may be breught

under this title; or under seetion 337 of the Fariff
11 Aet of 1030; alleging infringement of eopyright
12 based on the manufaeture; hmportation; er dis-
13 tribation of & digital audio recording deviee or & dig-
14 ital audio reeording medium,; or an analog audio re-
15 eording deviee or analog audio recording medinm; or
16 the use of sueh & device or medium for meleng
17 phonoreeords: However; this subseetion dees neot
18 apply with respeet to any elaim against a persen for
19 mfringement by virtue of the malang of ene or meore
20 eopies or phonoreeords for direet er indireet eom-
21 mereinl advantage:
22 2y ExaMpEB—Tor purposes of this seetion;
23 the eopying of & phonoreeord by & eonsumer for pri-
24 vate; noneommereinl use 18 rot for direet or indireet
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eommereinl advantage; and i3 therefore not action-

able:
seetion shall be eonstrued to ereate or expand & eause of
a eause of aetion otherwise emsts under other chapters
of this title or under seetion 33+ of the Tarif Aet of 1930;
or to hmit any defenses that may be avaHable to sueh
eauses of aetion:

speet to private home eepying or other-
wise

“Exeept a8 expressly provided in this ehapter with
respeet to audio recording deviees and medin; neither the
cehapter shall be eonstrued to expand; hmit; or otherwise
home eopying of eopyrighted works; or to expand; hmit;
erente; or otherwise affeet any other right or remedy that
may be held by or available to any person under ehapters
1 throueh 9 of this title:

“SUBCHARTER B—ROYALTY PAYMENTS
£§1011. Obligation to make royalty payments

“tay PROHIBIFION N IMPORFATION AND MANUFAC-

*S 1623 RS
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1 United States; or manufacture and distribute in the Hmt-
2 ed States; any digital audio recording deviee or digital
3 saudio recording medinm unless sueh person—

4

O 0 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

and subsequently deposits the statements of aceount
and appheable royalty payments for sueh deviee or
this title; or

ment of aceount; and payment obligations under a
ﬂegeﬁ&%eéaﬂaﬁgemeﬂ%&&%heﬂzedpuﬁ&aﬂétesee-
“tby Frve oF NoRrer—

Y GENBRALEY—The imperter or manufae-
audio reeording medinm; within & produet eategery
or wtiizing o technology with respeet to whiek sueh
manufactarer or importer has not previously filed 8
notice under this subseetion; shall file & notiee with
the Register; no later than 46 days after the eom-
States of sueh deviee or medium; in sueh form as

*S 1623 RS
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LAY set forth the manufsetarer’s er hm-

technology; and
Gy dentify any trade or business names;
%P&dem&rks-erhkemd}et&efeﬁg&néha’e%he
Hmporter oF manufaeturer uses oF intends to use
tires or distribution of steh deviee er mediam
%}%G%W'SMHMSGFA&

e

S CENBRAREY—Any imperter or mmrufae-
tarer that distributed during & given quarter any
ins medinm thet it manuafeetared or imperted shalt
file with the Resister; in sueh form as the Register
shall preseribe by regulation; & querterly statement
of aeeount speeifying; by produet eategory; teeh-
nology; and model the number and transfer priee of

*S 1623 RS
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“{A) be filed no later than 456 days after
the elose of the period eovered by the state-
ment;

B be eertified as aeeurate by an aunthor-
tzed officer or prineipal of the importer or man-
ufpeturer;

46} be accompanied by the total reyalty
payment due for sueh period pursuant to see-
“3) PERIOD covERBD—The quarterly stoate-

ments of aeeount may be filed on either a ealendeor
or fiseal year basis; at the eleetion of the manufae-
tarer or Hnporter:

Uy FHiNe oF ANNUAL STATEMBENTS OF Ac-

cotNtE—

“) GENBRALLY—Any importer or manufae-
tarer that distributed during & given ealendar or fis-
eat year {as appheable) any digital audio reeording
mantfaetured or imported shall alse file with the
Register & eumulative annual statement of seeount;
i saeh form as the Register shall preseribe by regu-
tetion:
ment shall be filed no later than 60 days after the

*S 1623 RS
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elose of sueh ealendar or fiseal year; and shall be

eertified a3 aeeurate by an autheorized officer or
prineipal of the importer or manufaeturer:

X3 INPEPENDENE REVHEW AND GER-
TFrcATIoON—TThe annual statement of aeeount shall
be reviewed and; pursuant to generally aceepted au-
ﬁﬁeépﬁ-bhe&eeeﬁn%&ﬂﬁselee%edby%hemaﬁﬂf&e-
tarer or importer a3 fairly presenting the imforma-
tion eontained therein; on & eonsistent basis and in

“4 REcONCHIATION OF RO¥ALFEY PAY
eount shall be aceompanied by any reyalty payment
ey VERFFICATION—

“H GPRERALEY—

A} The Repister shall; after consulting
statements of aeceount filed pursuant to this
seetton:

*S 1623 RS
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eertified publie aeeountants to econdaet audits v
order to verify the aeearaey of the information
eontained in the statements of aecount filed by
mantfaetarers and Hrperters:

&y Sueh regulations shall also—

pendent andits; and

“Gi) establish & preeedure by whieh
the engagement of sueh independent eer-

sure that no manufaeturer or Hmporter 18

audited more than enee per year:

“Dy Al suek independent audits shal be
eondueted at reasenable times, with reasennble
advance notice; and shall be no broader in seope
than 13 reasensbly neecessary to earry out the

sults of all sueh independent audits shall be eertified
a8 farrly presenting the information eontained there-
#; on & eonsistent basis and in aceordanee with the

S 1623 RS——2
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requirements of this ehapter and generally aeeeptod
anditing standards; by the eertified publie aeeount-

S0 ACCESS TO DOCHMENTS BN BVENE OF bis-
PUFE—In the event of & dispute eoneerning the
amount of the royalty payment due from a manufae-
tarer or nperter resulting from a verifieation audit
eondueted under this seetion—

“A} eny interested manufpeturing party
audited pursuant to this subseetion; and Hs au-
thorized representntives; shall be entitled te
have aeceess to all deeuments upon whieh the
and

“B) any representative of an mterested
copyright party that has been approved by the
shell be entitled to have aceess to all deeuments
& of this seetion were based; subjeet to the

Ly CosTs oF VERIFICATION—

*S 1623 RS
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shalt be borne by interested eopyright parties; exeept
that; in the ease of a verifieation audit of & manu-
faeturer or importer that leads ultimately to reeov-
ey of an anraal royalty underpayment of 5 pereent
or more of the annunl payrent made; the tmporter
or manufnctarer shall provide retmbursement for the
reasentble eosts of sueh audit:

2} Exeept a3 may otherwise be agreed by in-
terested eopyricht parties; the eests of a verifieation
aadit eondueted pursuant to subseetion (e} of this
seetton shall be borne by the party engaging the eer-
derpayments as a result of the audit shall be used
first to provide reimbursement for the reasensable
eosts of such audit to the extent sueh eosts have not
etherwise been reimbursed by the menufaetarer or
Hperter pursuant to this subseetion: Any remaining
reeovery shall be depesited with the Register pursu-
ant to seetion 1013 of this title; or as may otherwise
be provided by a negetiated arrangement anthorized
iterested eopyright parties as though sueh funds
were royalty payments made pursuant to this see-
Hors

*S 1623 RS
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tifted publie aecountant used by interested eopyright par-
ties or interested manufaeturing parties pursuant to this
seetton shall be in good standing and shell net be finan-
etally dependent upon interested eopyright parties or inter-
mey; upon petition by any mterested eopyright party or
nterested manufaeturing party; prevent the use of a par-
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neeountant dees not meet the requirements of ths sub-
seetion:

“hy CONTIPDENTIATY-—

Y GENBRaLEY—The quarterly and annust
statements of aeeount filed pursusnt teo subseetions
or generated during verifteation audits eondueted
puarsaant to subseetion {e} of this seetion; shall be
presumed to eontain eonfidential trade seeret nfor-
18 of the United States Code: Exeept s provided in
ther the Register nor any member; offieer; or em-
ployee of the Copyright Offiee or the Tribunal
Friy—

*S 1623 RS
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fuarnished under this seetion or information eon-
tained v gquarterly or annual statements of ae-
eount; exeept that ageregate information that
dees not diselose; direetly or indireetly; eom-
pany-speeifie information may be made avei-

able to the publie;
“B) use sueh information for any purpese

this elkapter; or
officers; and employees of the Copyright Office
9} PROCEDURES FOR AGCCESS TO BE PRE-
SERIBED BY RBOISPBR—A) The Restster; after
dures for diselosing; in eonfidence; to representatives
: ; : ine parties in on eom
tained i quarterly and annual statements of ae-
eount and information generated as a result of ver

*S 1623 RS
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“(B) Sueh procedures shall provide that enly
approved by the Register shall have aeeess to sueh
information; and that all saeh representatives shall
be required to sign o eertifieption hmiting the use of
the nformation to—

tion; and

“(3} ACEESS BY AUDIFED MANUFACPURER—
Any interested manufaeturing party that i3 audited
authorized representatives; shall be entitled to have
aeeess to all deeuments filed with the Register a8 &

tron from the Congress:

“§1012: Royalty payments

“{a) Drerrat AUDIo REcorRbING DEICES—
1011 of this title for each disital audio recording de-

*S 1623 RS
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States; o manutpetured ahd distributed 1 the Yt
ed States; shell be 2 pereent of the transfer priee:
Heowever; only the first person to manufseture and
distribate or import and distribute sueh deviee shall
be required to pay the royalty with respeet to sueh
deviee:

(2> Wath respeet to o digital audio reeording
deviee first distributed in eombination with ene or
more deviees; either 63 & physieally ntegrated unit
er &S separate eompenents; the royalty payment
shell be ealeunlated as follows:

and sueh other dewiees are part of a physieally

mtegrated untt; the royalty payment shall be

based en the transfer priee of the unit; but
shall be redueed by any royalty payment made

13 not part of a physically integrated unit and

uted separately at any time during the preeed-

mg 4 querters; the royalty payment shell be

«S 1623 RS
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based en the averase transfer priee of sueh de-

wiees during these 4 quarters:

LGy H the digital aundio reeording deviee i8
not part of a physieally integrated unit and
eeding 4 gquarters; the royalty payment shall be
based on & eonstricted price reflectinye the pro-
portionat valwe of sueh deviee to the eom-
bination as a whele:

“(3) Notwithstanding paragraph (1) or {2) of
this subseetion; the amount of the royalty payment
for each digital audio recording deviee or physteally
integrated unit eontaining & digital audio reeording
deviee shall not be less than $1 nor more then the
per dewiee; exeept that for a physieally integrated
be $12- During the 6th year after the effeetive date
of this ehapter; and no mere than onee each year
and; ¥ more than 20 pereent of the royalty pay-
ments are at the relevant reyalty maxamum,; the T

*S 1623 RS
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mum with the goal of having ne more than 10 per
eent of sueh payments at the new royalty maxmum:
wted in the United States; er manufaetured and distrib-
wted in the United States; shall be 3 pereent of the trans-
{fer prices Howevers only the Hrst persen o manulfpeture
and distribute or import and distribute sueh meditan shall
be required to pay the royalty with respeet to sueh me-
ehame
“Le} RETURNED OR KXPOoRTED MERCHANDISE—
“H In ealewlating the amount of reyalty pay-
nents due under subseetions (a) and (b} of this see-
tton; manufaetarers and tmporters may deduet the
amount of any reyalty payments already meade on
digital audio recording deviees or medin that are—
YA} retarned to the manufaeturer or im-
porter a3 vnseld or defeetive merechandise: or
By exported by the manufaeturer or -
porter or & related persen:
2} Any sueh eredit shall be taken during the
period when such devices or media are returned or
exported; and the basis for any sueh eredit shall be

*S 1623 RS
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“(3} Any sueh eredit that 13 net fully used dur-
ing sueh period may be earried forward to sub-
sequent periods: H any returned or exported mer-
ehandise for which a eredit has been taken i3 sub-
sequently distributed; & royalty payment shell be
made a3 speetfied under subseetion fa} or b of ths
seetion; based eon the transfer priee applieable te
“§ 1013- Depeosit of royalty payments and deduetion of
expenses

“The Register shall reeetve all royalty payments de-
sonable eosts ineurred by the Copyright Offiee under this
chapter; shall depesit the balanee 1 the Treasary of the
United States; 1 sueh manner as the Seeretary of the
Freasury direets: Al funds held by the Sceretary of the
Treasury shell be invested i interest-bearing United
seetion 1014; 1015; or 1016 of this title: The Register
shall submit to the Copyright Royalty Fribunal; on a quar-
terly basis; saeh information as the Tribunal shall reguire

to perform s funetions under this ehapter
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1 “§1014- Entitlement to reyalty payments
2 “boy INPERESTED CoPyRIGHF Partts—The roy-
3 ity payments depesited pursuant o section 1013 of this
4 title shall; in aceordanee with the proeedures speeified
5 seetion 1015 or 1016 of this title; be distributed to any
6 interested eopyright party—

7 “ whese musieal work or sound recording
8 kas been—

9 “A) embedied in phonerceerds lawfully
10 made under this title that have been distributed
11 to the publie; and

12 Y4By distributed to the publie in the form
13 of phoneorecords or disseminated to the publie in
14 transmissions; during the pertod to whieh sueh
15 payments pertain; and

16 2} whe has filed & elaim under seetion 1016

17 or 1016 of this title:

18 “thy ALLOCATION OF RoOYALF¥ PAYMENTS PO
19 Grovrs—The reyalty payments shall be divided tnte twe
20 fands as folews:

21 “ THE SOUND RECORDINGS FUND—6634
22 pereent of the royalty payments shall be alloeated to
23 the Seund Reeordings Fund: The Ameriean Ied-
24 eration of Mustetans {or any steeesser entity) shall
25 reecive 25 pereent of the royalty payments alloented
26 to the Sound Reeordings Fund for the benefit of
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nonfeatured musteians whe have performed on sound
for any sueeessor entity) shall reeetve 134 pereent of
the royalty payments alloeated to the Sound Reeord-
ings Fund for the benefit of nonfeatured veealists
ments in the Seund Reeordings Fund shall be dis-
tributed to elaimants under subseetion {a) of this
shall aloente sueh rovalty parments; on a per sound
to the recording artist or artists featured on sueh
and 60 pereent to the interested eopyright parties:
LL9Y PR MUSTEAE WORKS POUND—

“A) 33Y5 pereent of the royalty payments
shall be aloeated to the Musieal Works Fund
for distribution to interested eopyright parties
whese entitlement is based on legal or benefieial
ownership or eontrol of a eopyright in a musteal
work:
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1 B} Netwithstanding any eontractunl obl-
gation to the eontrary—
“{3) musie publishers shall be entitled
to 50 pereent of the royalty payments allo-
- eated to the Musieal Werks Fand; and
“(i1) writers shall be entitled to the
other 50 pereent of the royalty payments
alloeated to the Musieal Werks Fand:
9 ey AHEOCATION 6F ROYALPY PAYMENTS WIPHRN
10 Groups—If all interested eopyricht parties wathin &
11 group speeified in subseetion (b} of this seetion do net
12 saree on & voluntary proposat for the disteibution of the
13 reyalty payments within sueh group; the Tribunal shell;
14 pursuant to the proeedures speeified in seetion 1016{e} of
15 this title; alloeate sueh royalty payments based on the ex
16 tent to whieh; during the relevant period— |
17 £y for the Seund Reeordings Fund; each
18 seund reeording was distributed to the publie in the
19 form of phonerecords; and
20 “(2} for the Musieal Works Ifund; each musieal
21 work was distributed to the publie in the form of
22 phonoreeords or disseminated to the publie in trans-
23 FHSSORS:
24 “§31015: Preeedures for distributing royalty payments
25 “fay FEING OF CEARMS AND NBGOTATIONS—

0 N N A WN
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“ During the first 2 months of each ealendar
takes effeet; every interested eopyright party that is
entitled to royalty payments under seetion 1034 of
this title shall file with the Tribunal & elaim for pay-
form and manner a3 the Tribunal shell preseribe by
regriation:
fort to asree to & voluntary prepesal for the dis-
amone themselves to the proportionate division of

and file them jointly or 8s & single elaim; or may

designate & eommon agent t0 reeeive payment on
their behalf; exeept that no agreement under this
“fb) DISTRIBUTION OF PAYMENTS BN THE ABSENCE

24 oF x DispyrE—Within 30 days after the period estab-
25 hshed for the filing of elaims under subseetion {a) of this
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takes effeet; the Tribunal shell determine whether there
exists o eontroverSy eoneerning the distribution of royalty
nel determines that no sueh eontroversy exsts; it shall au-
therize the distribution of the royalty payments as set
alty payments entered into pursusnt to subseetion () of
“tey ResorurioNn oF Disrures—IH the Tribunal
finds the existenee of a eontroversy; it shall; pursuant to
ehapter 8 of this title; eonduet a proeeeding to determine
of sueh & proceeding; the Tribunal shall withhold fron: dis-
respeet to which 8 eontroversy exasts; but shall to the ex

that are not th eontroversy-

rangements

YUay ScoPE OF PERMISSIBEE NEGOTRATED AR-

*S 1623 RS



O o0 N O AW

NN NN N e e e e e ek e e
W= O YW 0NN N R WN - o

32
negotinte among or between themselves an alter-
native system for the eolleetion; distribution; or ver-
chapter:

2 Sueh a negotinted arrangement may vary
dures and requirements that would etherwise apply;
seetion 1014{b) of this title; or the notiee reguire-

3y Sueh a nepotinted arrangement may alse
be reselved among the parties shall be reselved by
binding arbitration or ether agreed upon means of
parties may agree among themselves as to the eollee-
sion, alocation distribution- and verifieation of roy-
alty payments; and may designate eommon agents to
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headf-

by MPEEMBNFATION OF 4 NBGOTHATED ARRANGE-
MENE—HA) Neo negotinted arrangement shall go inte
mined; after full epportunity for eomment; that the par-
teipants m the negotinted arrangement melade—

ested eopyright parties that are entitled to reeerve

royalty payments from the Sound Reeordings Ifand;

ested eopyright parties that are entitled to reeeive

reyatty payments from the Musieal Works Fund as

musie pubhishers; and

ested eopyright parties that are entitled to reeeive

royalty payments from the Musieal Works Fund as

O o0 N O AW

— = e = e e
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wrHers:

19 By Fer purpeses of subparagraph (&) of this para-
20 graph; the determination as to two-thirds partieipation
21 sheall be based en annual retai sales of phonoreeords in
22 whieh musteal works er sound reeordings of musteal works
23 are embedied: One or more organizations representing any
24 of the types of individual interested eopyright parties spee-
25 ified in the first sentenee of this subseetion shall be pre-

o
oo
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sanred to represent two-thirds of that type of interested
eopyright party if the membership of; or other partieipa-
or sound reeordings of musieal works are embeodied:
49} Netwithstanding the existence of & negotinted
arrangement that hes gone inte effeet under this
subseetion— _

LAY any interested manufaetaring party that is
not & party to sueh negetiated arrangement may
felly satisfy ite obligations under this subeheapter by
1011 of this title; and

(B} the Tribunal shell ensure that alternative
ested eopyright party that i3 not & party to sueh ne-
gotinted arrangement:
ey MARNTENANCGE OF JURISPICTION BY TRIBU-

NAE—Where & negotiated arrangement has gone into ef-
dieﬁeﬁ%he&rand&défess&nyebjeeﬁeﬁs%ethew&nge-
ment thet mey arise while it i3 in effeet; and to ensure
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1 manufaeturing party or interested eopyright party thaet is
2 net a partieipant in the nepotinted arrangement:

3
4

“SHBCHAPTER C—THE SERIAL GOPY

MANAGEMENT S¥TEM

5 “§1021. Ineorporation of the serial eopy management

6
7

system

“ay  Promusirton ox IeorParrery; MeovprFacs

8 B AND PHSPRIBERION-—

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

3y Ne person shall tmpert; muanufaeture; or

to the stendards and speeifieations to implement the
Serial Copy Management System that are—

“A) set forth in the teechnieal referenee
SoetRTet:

By set forth in an order by the Seeretary
of Commeree under seetion 1022y (1) (2); er
3 of this title; er

G} in the ease of o digital audio reeord-
g deviee other then & deviee defined in part
H of the teehnieal referenee doeument or in an
order issued by the Seeretary pursuant to see-
menuafaetarer {or; i the ease of a propretary
teehnology; the proprietor of sueh teehnelogy)
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50 a3 to achieve the same funetional eharaeter-

ing 8S; and to be eompatible with the prevailing
Management System set forth in the teehnieal
referenee doenment or i any order of the See-

2y H the Seeretary of Commeree approves
manufaetare; or distribute any digital audie reeord-
does not eenform to sueh standards and speeifiea-
“{b) PROIHBITION ON CIRCUMVENTION OF THE SE-
port; manufaeture; or distribute any deviee; or offer or

O 0 4 N L AW

L e e o e TR = S
0 N O W kA~ W N = O

perform any serviee; the primary purpese or effeet of
whieh 18 to avoid; bypass; remeove; deaetivate; or otherwise
eirervent any program or eirewit whieh implements; i
22 g digital andio recording deviee or & digital audio interfaee
23 deviee:

24 - ey IncobiNg oF BNFORMATION ON PHONOREC-
25 embs—{1) Ne person shall encode a phonorecord of &

N N =
- O 0
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sound reeording with inaeeurate information relating to
the eategory eode; eopyright status; or generation status
of the souree material so as improperly to affeet the oper-
engnged tn the impertation; manafaeture; or assembly of
phonereeords to encode any saeh phonorceord with respeet
to its eopyright statas:
B Dieteat ForiaP—Any persen who teansmits or oth-
erwise eommunteates to the publie any seund reeording
in digital format 1S net required under this subehapter to
transmit or otherwise eommunieate the information relat-
ever; any stek person who does transmit or otherwise eom
or eorrmumntente sueh mformation aeearately:
system

“to PHBHCATION o8 Tramdest REFERENEE Doe-
of this ehapter; the Seeretary of Commeree shall eanse the
teehnieal reference deeument to be published in the IFed-
eral Register:
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“tby ORDERS OF SBCRETARY OF GCOMMBREOE—The
manufaetaring party or an mnterested eopyright party; and
determines that to do se is in aceordanee with the pur-
poses of this ehapter; isstue an order to implement the Se-
referenee doeument as follows:
1y FoNeMoNabhY  BQURABENE ALPRER
11 ptrpese of permitting in eommeree deviees that de
12 not eonform to alt of the standards and speeifiea-
13 tions set forth in the teehnieal referenee deeument;
14 i the Seeretary determines that sueh deviees possess
15 the same funetional eharaeteristies with respeet to
16 regulation of serinl eopying as; and are eompatible
17 with the prevadine method for implementation of;
18 the Serinl Copy Management System set forth in the
19 teehnieal reference doeument:
20 “2) RBEVISED GENBRAL SPANDARDS—The
21 Seeretary may issue an order for the purpose of per-
22 mitting v eommeree deviees that do net econform to
23 all of the standards and speeifieations set forth in
24 the teehnieal referenee deenment; i the Seeretary
25 determines that—

O o0 NN O U AW =
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“A) the standerds and speeifieations re-
lating generally to digitel audio reeording de-
been or are being revised or otherwise amended
or modified sueh that the standards and speet-
doeument are not or wotld no longer be apph-
eable or appropriate; and
(B} suaeh deviees eonform to sueh new
standards and speeifieations and pessess the
regulation of serinl eepying as the Serial Gopy
referenee doenment:
““3) SEANDARDS FOR NBEW DEHOBS—The See-

retary may issue an order for the purpese of—

“A) establishing whether the standards
and oot blished by o :
turer or proprieter for digial audio reeording
the teehnieal reference doewment or a prior
order of the Seeretary under paragraph (1) or
ments of subparagraph (6 eof seetion
302 a3y of this title; or
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“B) estabhshing alternative standerds er
speeifteations i order t0 ensure eomphanee
“4 MATERIAL BNPOE $6 DPIcIPAL PEWHER

FHROUVGH ANALOG CONVERTER—

LAY CENBRALLY—Exeept 68 provided in
sabperegraphs (B) through (B); the Seeretery;
ment; may isste an order for the purpese of ap-
proving standards and speeifieations for a teeh-
nieal method implementing in & digital audie
isties as the Serial GCopy Management System
so as to regulate the serial eopying of souree
o HHer eqadvident to souree material mpat B

“B) CosT ERHFATION—The order may
not Hnpese & total eost burden on manufactar-
menting the Serial GCopy Manasement System
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tem before the issuanee of sueh order

Gy CONSIDERATION 6F OFHER OBFbe-
soNS—The Seeretary shall eonsider other rea-
suring party or interestod eopyright party:

“D) LRHFATION $6 PIHEAL AUDIO PE-
viees—The order shall net affeet the reeord-
eqaipment and the erder shall net impese any
restrietions or requirements that must be imple-
mented in any deviee other than & disitat andie
regording device or digital audie interface de-
mee:
“SHBCHAPTER b—REMEDHSS

or interested manufaeturing party thet is or would be in-

19 jured by a wolation of seetion 10131 or 10331 of this title;

20
21
22
23
24

or the Attorney General of the United States; may bring
& eivil aetion in an appropriate United States distriet eourt
“tby Powrrs oF THE Cobrf—In an aetion brought
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“{1} exeept 83 provided in subseetion th) of this
tions en sueh terms as it deems reasonable to pre-
vent or restrath sueh wolation:

{2} 1 the ease of & violation of seetion 1011
(&) threugh {d) er 1023 of this title; shall award
fall eosts by er apgamnst any party other than the
Dnited States or an officer thereofs

L4 i s diseretion may award o reasenable
attorney’s fee to the prevaiing party as part of the
eosts awarded ander paragraph (3} f the eourt finds
that the nonprevailing party heas net proeeeded in
good faith; and

(5} may grant sach other equitable relief as 1
deems reasenable:

“ey RBECOVERY 6F OVERDUYE Rowarry Pav

19 MENFS—In any ease i whieh the eourt finds that a we-
20 latien of seetion 1013 of this tile invelving nonpayment
21 eor underpayment of royalty payments has oceurred; the
22 wiolater shell be direeted to pay; in addition to dameges
23 awarded under subseetion {d) of this seetion; any sueh
24 rovalties due; plus interest ealewlated as previded under
25 seetion 1961 of title 28; United States Code:

*S 1623 RS
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“Udy AWARD 6F DAMAGES—

LA} PDEvHes—In the ease of a violation
volving & digital audio recording dewiee; the
eourt shall award statutery damages i ar
amonnt between & nominal level and $3100 per
desree; 63 the ecurt eonsiders just:

“By Meprom—In the ease of a wiolation
of seetion 1011(a) threush (&) of this title in-

11 voling & digitel andio recording medinmy the

O 0 9 O i A W N =

[u—
o

12 eourt shall award statutery damapes m an
13 aeunt between & nominat level and $4 per me-
14 dinm; a3 the eourt eonsiders just:

15 {2} SEeTIoN 162+—In any ease i whieh the

16 eourt finds that a weolation of seetion 1021 of this
17 title has eoceurred; the eourt shall award damepges
18 ealenlated; at the eleetion of the eomplaining party
19 at any time before final judgment is rendered; pur-
20 saant to subparagraph (A or (B) ef this paragraph;
21 but in no event shell the jadgment (excluding any
22 award of aetual dameses to an interested manufae-
23 turing party) exeeed a total of $1;006,000-

24 A} AcTuab PAMAGES—A  eontplaining
25 party mey reeover Hs setual damages suffered

*S 1623 RS
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as & result of the wviolation and eny profits of
the wiolator that are attributable to the o-
wiolator’s profits; the complaining party is re-
quired to prove enly the wiolaterls gress reve-
nue; and the wolator s reguired to prove Hs de-
duetible expenses and the elements of profit at-
tributable to faetors other than the welation:

*S 1623 RS

LB} STATUFORY PAMAGES —

may reeover an award of statatery dem-
or {b) of this title in the sum of not less
than $1;000 nor more than $10;000 per
deviee mvelved i sueh violation er per de-
viee on which & serviee prohibited by see-
formed; as the eonrt eonsiders just:

party may reeover an award of statutory
then $10 nor more than $100 per phone-
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record invelved in sueh sielation; as the

party may reeover an award of dameges

for caeh transmissien eor eommunieation

that vielates seetion 1021{d) of this title in

the sum of not less than $10,000 ner more

than $100;000; as the eourt eonsiders just:
L3 WHHFYE HOIATIONS—

“A) In any ease in which the eourt finds
that a vielation of seetion 1013(e) threugh (&)
poses of direet or indireet eommercial adven-
tage; the eourt shall inercase statutory
damages—

“43 for a wolation nvolvng a digttel
audte reeording deviee; to a sum of not less
than $100 nor more than $500 per deviees
and

“Giy for o violation invelving & digttal
audie reeording medinm; to a sum of net
less than $4 nor more than $16 per me-
dium; as the eourt eonsiders just:

“B) In any ease m which the eourt finds
thet e vielation of seetion 1021 of this title was

*S 1623 RS
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or indireet eommereinl advantage; the ecurt

$5;000;000; as the eourt eonstders just:

Y4y BevocEN? HOATIONS OF SBOTION
total award of damages against a persen vielating
seetion 1021 of this title to a sum of net less than

“LA} the wiolator was net aware and had
no reasen to believe that #S aets constituted a
violation of seetion 1021 of this title; or
“(B} in the ease of & violation of seetion
102H#) of this title invelving a digital audie re-
paragraph shell net apply to any damages
awarded under subseetion (dH2HAY of this see-
ton:
Loy MoEEPEE AGHIONS—
“H GENERALEY—No more than one aetion

shall be brought against any party and ne more than

*S 1623 RS
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ene award of statutory damasges under subseetion
&) of this seetion shall be permitted—

cording deviee or digital audio reeording me-

it oF

wees or dipital audio recording mecin of the

same model; exeept that this subperegreph

shel not bar an action or an award of damages
with respeet to digital audio recording dewtees

or digital audio reeording media that are im-

ported; manufactured; or distributed subsequent

to & final jadement in & prior action:

L2 NoFIeE AND INIBRVENFION—ANY eom-
tion shall serve & eopy of the ecomplaint upen the
t72s serviee of & summens upon & defendant: The
Register shall eanse & notiee of sueh aetion to be
published i the Federal Register within 10 days
mit any other interested eopyright party eor inter-
ested manuafaeturing party entitled to bring the ae-
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to intervene within 30 days after the publieation of
L3 AWARD—

LAY GENBRALEY—TISxeept a8 provided in

sabparagraph (B); the eourt may award reeov-
ery of actanl damages for a wolation of seetion
1021 of this title pursuant to subseetion
party in an aetion who eleets to reeover aetusal
dameges:

*S 1623 RS

“BYy ERHEATIONS—

party eleets to recover actunl damases parp-
suant to subseetion {dHZHA) of this see-
tion; only & single award of the xelater’s
profits shall be made; whiek shall be alto-
eated as the eourt eonsiders just:
eopyright party or parties eleet to reeover
stetutory demeges pursuant to subseetion
ene or meore other ecomplaiming interested
copyright parties have eleeted to reeover
aetunl damages; the single award of statu-
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tory damages permitted pursuant to pare-

graph (1) of this subseetion shall be re-

dueed by the total amount of aetual dam-

apes awarded to mtercsted eopyright par-

ties pursusnt to subseetion (dHZHA) of

“Hy PAYMBENT OF OVERDUE RORALTIES A DaM-
x6BS5—The eourt may aloeate any award of damages
ander subseetion (&) of this seetion between or ameng
damages that is allecated to an interested eopyright party
and any award of overdue royalties and interest under
subseetion {e} of this seetion shall be deposited with the
Register pursuant to seetion 10313 of this title; or as may
otherwise be provided pursuant to & negotinted arrange-
tribution to interested eopyright parties es theugh sueh
fands were royalty payments made pursuant to seetion
an aetion under this seetion is pending; the eeurt may
order the mmpounding; on sueh terms as it deems reasen-
able; of any digital audio recording deviee; digital audio
interfaee deviee; phonoreeord; or deviee speeified in seetion
3023{b} of this title that is i the eustedy or eontrel of

S 1623 RS——4
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the alleged wvielator and that the eeurt has reasenable
eatrse to beheve does not eomply with; er was ivelved
a violation of; seetion 1021 of this title:

Sy Baararions REcARbENG PROPESSIONAGE Mob-
BES AND OTHER ExByrs Diaess—Unless & eourt finds
that the determinntion by a manufaeturer or tmporter that
a deviee fits within the exemption of subparegraph (A
or B} of scetion 100H3) of this title was witheut a rea-
sonable basis or net i good faith; the eourt shall net grant
& temporary or preliminary injunetion against the dis-
tribution of sueh deviee by the manufaeturer or mmpeorter:

X6t Beasbiabk MODIUcATION AP DESPRECPION
6F ARTICHES—AS part of a final judement or deeree
finding & violation of seetion 1021 of this title; the eourt
shalt order the remedinl modifieation; i pessible; or the
acho nterfree deviee; phonorecord; or deviee speetfied m

“ dees not eomply with; or was invelved

& violation of; seetion 1023 of this title; and

{2} i3 i the eustedy or eontrel of the welator
or has been impounded under subseetion (g) of this
seetion:
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party; or the Attorney General of the United States
when one of these parties has nitinted or mtervered
as & plaintHf in an aetion breught under this see-
tton; and
L2} the term ‘deviee’ does not inelade a phone-
reeord:

oy Drspoess To BE ARBIFRAYRD—Any dispute

bitertion: 1 necordanee with the provisions of this seetton;
14 i

L the parties mutualy agree; or
United States of the produet which is the sabjeet of
the dispute; an nterested manufaetaring party or an
eerning whether sueh preduet 13 or 13 net a ehgital
aucho reeerding deviee; a digttal andio reeording nie-
thuny, or a digital aadie mterface deviee; or eencern-
made with respeet to sueh preduet:
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2 REGOEAPIONS FOR COORDINATION OF AR

with i i » fes: . ]

tions establishing & proeedure by which interested

Neo interested eopyright party shell have the auntheor-
ity to request; agree to; or (exeept as an mtervenor
parsuant to subseetion (€} of this seetion) enter into;
authorized to do se pursusnt to the regulations pre-
sertbed by the Register:

“2y PavmEr—Exeept a3 otherwise agreed by
the parties to a dispute that i3 to be submitted to
tien; the dispute shall be heard by a panel of three
arbitrators; with onre arbitrater seleeted by eaek of
the two sides to the dispute and the third arbitrater
seleeted by mutusl agreement of the frst two arbi-
trators ehosen:

(3> DpemsioN—The earbitral panel shall
render s final deeision eoneerning the dispute; in &
tors has been eoneluded: The Register shall eause to
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be published in the Federal Register the written
eeipt thereof

44} THPLE 9 PROVASIONS FO GOVERN—Txeept
to the extent ineonsistent with this seetion; any arbi-
tration preeeceding under this seetion shall be een-
the power to summen witnesses); and enforeed i
the eourts of the United States as an arbitratien
proeeeding under titte 9; United States Cede-

““5) PrRECEPENTS—In rendering & final deer
and fatlare of the arbitral panel to toke aceount of
sueh prior deeisions may be econsidered Hnperfeet
of title 9; United States Ceode-
“te} Noxiep aNDb RicHP? To INrERVANE—ARY -

21 terested ecopyright party er interested manufacturing
22 party thet requests an arbitral proeeeding under this see-
23 tien shall provide the Register with netiece eoneerning the
24 parties to the dispute and the nature of the dispute within
25 10 days after formally requesting arbiteation under sub-
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seetton {a) of this seetion- The Register shall eause a sum-
mary of saeh netiee to be published in the Federal Rep-
party or mterested menufacturing party who meves to -
tervene within 20 days after such publieation to ntervene
YU AUVTHORIEY OF ARBIFRAL PANEE Fo ORDER
RBLIER—

Y To PROTECT PROPRIETARY INFORMA~
rroN—The arbitral panel shall issue sueh orders as
ape appropriate to proteet the proprietary teehnology
and information of parties to the proeeceding; melad-
ing provisien for injunetive relief in the event of 8

42} To TERMINATE PROCEEDENG—The arbi-
soot ennse to beleve has been eommenced in bad
fatth by a eompetitor in order to gain aeeess to pro-
before the teehnelogy or produet at issue has been
suffieiently developed or defined to permit an in-
chapter to sueh technology or produet:
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23y To orbER REEF—In any ease m whiek
the arbitral panel finds; with respeet to deviees er
alty payments have been or will be due under seetton
phas interest ealenlated as provided under seetion
panel shell not award monetary or injunetive rehefs
&s provided in seetion 1041 of this title or etherwise;

exeept &3 13 expressiy provided in this subseetion:
be brought er relief granted under seetion 1031 of this
title aganst any party to an ongeing or eompleted arbitra-
tion proceeding nnder this seetion; with respeet to deviees
or medig that are the subjeet of sueh an arbitration pre-
based oen & wolation of seetion 1021 of this title; or
“2} an aetion or any rehef with respeet to
those deviees or media distributed by their imperter
or mantfaeturer following the eonelusion of sueh ar-
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bitration proeceding; or; if so stipulated by the par-
ties; prior to the eommeneement of sueh proeceding:
6 ARBITRAL Costs—Ioxeept as otherwise agreed
by the parties to a dispute; the eosts of an arbitral pro-
eceding under this seetion shall be divided among the par-
ties i sueh fashion as is considered just by the arbitral
panel at the eonclusion of the proeceeding: Iaeh party to
bitend ponel deterprines that & nonprevating party has not
proceeded r good faith and that; as & matter of diseretion;
i 15 appropriate to award reasensble attorrey’s fees to
SEG: 3: TECHNICAL AMENDMENTS;
(—&-}FH—N@HGNSGFREG«ESTE-R.—Gh&p%erS&f&ﬂe
17 United States Ceode is amended—
graph (2);
G} by adding the following new peragraph
at the end:
“{4) to distribute royalty payments depesited
to determne; in eases where eontroversy exsts; the
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distribution of sueh payments; and to earry out Hs

{2} in seetion SOHd)—
) by mserting “er (H  efter
B} by strilking “or 119” and inserting

States Code; 13 amended—
{1 in subseetion {a) by inserting “or 102 after
<82 and
{2} in subseetion (b} by inserting “or 102 after
ugy
SEC: 4- EFFECTIVE DATE:

This Aet; and the amendments made by this Aet;
shall take effeet on the date of the enaetment of this Aet
or Jamary 1; 1992 whichever date 18 later
SECTION 1. SHORT TITLE.

This Act may be cited as the “Audio Home Recording
Act of 19917,
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SEC. 2. IMPORTATION, MANUFACTURE, AND DISTRIBUTION

OF DIGITAL AUDIO RECORDING DEVICES AND
MEDIA.
Title 17, United States Code, is amended by adding
at the end the following:
“CHAPTER 10—DIGITAL AUDIO RECORDING
DEVICES AND MEDIA

“SUBCHAPTER A—DEFINITIONS, PROHIBITION OF CERTAIN
"INFRINGEMENT ACTIONS, AND RULES OF CONSTRUCTION

“Sec.
“1001. Definitions.

““1002. Prohibition on certain infringement actions.

“1003. Effect on other righls and remedies with respect to private home copying
or otherwise.

“SUBCHAPTER B—ROYALTY PAYMENTS

“1011. Obligation to make royalty payments.

“1012. Royalty payments. .

“1013. Deposit of royalty payments and deduction of expenses.
“1014. Entitlement to royalty payments.

“1015. Procedures for distributing royalty payments.

“1016. Negotiated collection and distribution arrangements.

“SUBCHAPTER C—THE SERIAL COPY MANAGEMENT SYSTEM

“1021. Incorporation of the serial copy management system.
“1022. Implementing the serial copy management system.

“SUBCHAPTER D—REMEDIES

“1031. Civil remedyes.
“1032. Binding arbitration.

“SUBCHAPTER. A—DEFINITIONS, - PROHIBITION
OF CERTAIN INFRINGEMENT ACTIONS, AND
RULES OF CONSTRUCTION

“§ 1001. Definitions

“As used in this chapter, the following terms and their

variant forms mean the following:
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“U1) An ‘audiogram’ is a material object (i) in
which are fized, by any method now known or later
developed, only sounds (and not, for example, a mo-
tion picture or other audiovisual work even though vt
may be accompanied by sounds), and material, state-
ments or instructions incidental to those fixed sounds,
if any, and (i) from which the sounds and material
can be percewved, reproduced, or otherwise commu-
nicated, either directly or with the aid of a machine
or device.

“(2) A ‘digital audio copred recording’ is a re-
production in a digital recording format of an audio-
gram, whether that reproduction is made directly
from another audiogram or wndirectly from a trans-
mission.

“(3) A ‘digital audio interface device’ is any ma-
chine or device, now known or later developed, wheth-
er or not included writh or as part of some other ma-
chine or device, that supplies a digital audio signal
through a nonprofessional interface, as the term ‘non-
professional interface’ is used in the Digital Audio
Interface Standard in part 1 of the technical reference
document or as otherwise defined by the vSecretary of

Commerce under section 1022(b).
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“(4) A ‘digital audio recording device’ is any
machine or device, now known or later developed, of
a type commonly distributed to individuals for use by
individuals, whether or not included with or as part
of some other machine or device, the recording func-
tion of which is designed or marketed for the primary
purpose of, and that is capable of, making a digital
audio copied recording for private use, except for—

“(A) professtonal model products and

“(B) dictation machines, answering ma-
chines, and other audio recording equipment that
1s designed and marketed primarily for the cre-
ation of sound recordings resulting from the fixa-
tion of nonmusical sounds.

“5)(4) A ‘digital audio recording medium’ 1is
any material object in which sounds may be Jized,
now known- or later developed, in a form commonly
distributed for ultimate sale to individuals for use by
mdividuals (such as magnetic digital audio tape cas-

settes, optical discs, and magneto-optical discs), that

18 primarily marketed or most commonly used by

consumers for the purpose of making digital audio
copied recordings by use of a digital audro recording

device.
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“(B) Such term does mot include any material
object—

“(2) that embodies a sound recording at the
time it 1s first distributed by the importer or
manufacturer, unless the sound recording has
been so embodied in order to evade the obliga-
tions of section 1011 of this title; or

“(i1) that is primarily marketed and most
commonly used by consumers etther for the pur-
pose of making copies of motion pictures or other
audiovisual works or for the purpose of making
copies of mommusical library works, including,
without limitation, computer programs or data
bases.

“(6) ‘Distribute’ means to sell, resell, lease, or as-
sign a product to consumers in the United States, or
to sell, resell, lease, or assign a product in the United
States for ultimate transfer to consumers in the Unait-
ed States.

“(7) An “interested copyright party’ 15—

“(4) the owner of the exclusive right under
section 106(1) of this title to reproduce a sound
recording of a musical work that has been em-
bodied in an audiogram lawfully made under

this title that has been distributed to the public;
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“(B) the legal or beneficial owner of, or the
person that controls, the right to reproduce in an
audiogram a musical work that has been em-
bodied in an audfiogrdm lawfully made under
this title that has been distributed to the public;
or
“c) any association or other
organization—
“(i) representing persons specified in
subparagraph (A) or (B), or
“(i1) engaged 1in licensing mights in
musical works to music users on behalf of
writers and publishers.

“(8) An ‘interested manufacturing party’ is any
person that wmports or manufacturers any digital
audio recording device or digital audio recording me-
dium i the United States, or any association of such

. persons.

“09) ‘Manufacture’ includes the production or as-
sembly of a product in the United States.

“(10) A ‘music publisher’ is a person that is au-
thorized to license the reproduction of a particular
musical work in a sound recording.

“(11)(A) A ‘professional model product’ 1s an

audio recording device—
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“(r) that is capable of sending a digital
audio interface signal in which the channel sta-
tus block flag is set as a ‘professional’ interface,
i accordance with the standards and specifica-
tions set forth in the techmical reference docu-
ment or established under an order issued by the
Secretary of Commerce under section 1022(b);

“(12) that s clearly, prominently, and per-
manently marked with the letter ‘P’ or the word
‘professional’ on the outside of its packaging,
and in all advertising, promotional, and descrip-
tive literature, with respect to the device, that s
available or provided to persons other than the
manufacturer or vmporter, its employees, or its
agents; and

“(11r) that 1is designed, manufuctured, mar-
keted, and intended for use by recording profes-
stonals in the ordinary course of a lawful busi-
ness.

“(B) In determining whether an audio re-
cording device meets the requirements of sub-
paragraph (4)(vi1), factors to be considered shall

mclude—
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“(v) whether it has features used by record-

ing professionals tn the course of a lawful busi-

“ness, including features such as—

“1) a data collection and reporting
system of error codes during recording and
playback;

“(II) a record and reproduce format
providing ‘read after write’ and ‘read after
read’;

“(I1I) a time code reader and gemera-
tor conforming to the standards set by the
Society of Motion Picture and Television
Engineers for such readers and generators;
and

“(IV) a professional input/output
interface, both digital and analog, conform-
g to standards set by audio engineering
organitzations for commectors, signaling for-
mats, levels, and 1mpedances;

“(i1) the nature of the promotional mate-

rials used to market the audio recording device;

“(111) the media used for the dissemination

of the promotional materials, including the in-

tended audience;
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“tiv) the distribution channels and retail

outlets through which the device is disseminated;

“(v) the manufacturer’s or importer’s price
for the device as compared to the manufacturer’s
or tmporter’s price for digital audio recording
devices 1mplementing the Serial Copy Manage-
ment System;

“(vi) the relative quantity of the device
manufactured or tmported as compared to the
size of the manufacturer’s or importer’s market
for professional model products;

“(vir) the occupations of the purchasers of
the device; and

“(viir) the uses to which the device is put.
“(12) The ‘Register’ 1is the Register of Copy-

rights.

“(13) The ‘Sertal Copy Management System’
means the system for regulating serial copying by
digital audio recording devices that is set forth in the
technical reference document or in an order of the
Secretary of Commerce under section 1022(b), or that
conforms to the requirements of section 1021(a)(1)(C).

“(14) The ‘technical reference document’ s the

document entitled ‘Techmical Reference Document for
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Audio Home Recording Act of 1991’ in section 5 of

this Act.

“(15)(A) The ‘transfer price’ of a digital audio
recording device or a digital audio recording medium
15—

“(1) in the case of an imported product, the
actual entered value at United States Customs
(exclusive of any freight, insurance, and applica-
ble duty), and

“(11) in the case of a domestic product, the
manufacturer’s transfer price (FOB the manu-
Sfacturer, and exclusive of any direct sales taxes
or excise taxes wncurred in conmection with the
sale).

“(B) Where the transferor and transferee are re-
lated entities or within a single entity, the transfer
price shall not be less than a reasonable arms-length
price under the principles of the requlations adopted
pursuant to section 482 of the Internal Revenue Code
of 1986, or any successor provision to such section
482.

“(16) A ‘transmission’ is any audio or audio-
visual transmission, now known or later developed,
whether by a broadcast station, cable system,

multipoint distribution service, subscription service,
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direct broadcast satellite, or other form of analog or
digital communication.

“(17) The ‘Tribunal’ is the Copyright Royalty
Tribunal.

“(18) A ‘writer’ is the composer or lyricist of a
particular musical work.

“U19) The terms ‘analog format’, ‘copyright sta-
tus’, ‘category code’, ‘generation status’, and ‘source
material’, mean those terms as they are used in the

technical reference document.

“§ 1002. Prohibition on certain infringement actions

“(a) CERTAIN ACTIONS PROHIBITED.—

“(1) GENERALLY.—No action may be brought
under this title, or under section 337 of the Tariff Act
of 1930, alleging infringement of copyright based on
the manufacture, importation, or distribution of a
digital audio recording device or a digital audio re-
cording medium, or an analog audio recording device
or analog audio recording medium, or the use of such
a device or medium for making audiograms. How-
ever, this subsection does mot apply with respect to
any clavm against a person for infringement by vir-
tue of the making of one or more audiograms, or other
material objects in which works are fized, for direct

or indirect commercial advantage.
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“(2) EXAMPLE.—For purposes of this section, the

copying of an audiogram by a consumer for private,

noncommercial use is not for direct or indirect com-

mercial advantage, and s therefore not actionable.

“(b) EFFECT OF THIS SECTION.—Nothing in this sec-
tron shall be construed to create or expand a cause of action
Jfor copyright infringement except to the extent such a cause
of action otherwise exists under other chapters of this title
or under section 337 of the Tariff Act of 1930. or to limait
any defenses that may be avazlable to such causes of action.
“§ 1003. Effect on other rights and remedies with re-

spect to private home copying or otherwise

“Except as expressly provided tn this chapter with re-
spect to audio recording devices and media, neither the en-
actment of this chapter nor anything contained in this
chapter shall be construed to expand, limit, or otherwise
affect the rights of any person with respect to private home
copying of copyrighted works, or to expand, limit, create,
or otherunse affect any other right or remedy that may be
held by or avarlable to any person under chapters 1 through
9 of this title.

“SUBCHAPTER B—ROYALTY PAYMENTS

“§1011. Obligation to make royalty payments

“(a) PROHIBITION ON IMPORTATION AND MANUFAC-

TURE.—No person shall import into and distribute in the
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1 United States, or manufacture and distribute in the United

2 States, any digital audio recording device or digital audio

3 recording medium unless such person—

4
5
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“(1) records the notice specified by this section
and subsequently deposits the statements of account
and applicable royalty payments for such device or
medium specified by this section and section 1012 of
thas title, or

“(2) complies with the applicable motice, state-
ment of account, and payment obligations under a
negotiated arrangement authorized pursuant to sec-
tion 1016 of thus title.

“(b) FILING OF NOTICE.—

“(1) GENERALLY.—The importer or manufac-
turer of any digital audio recording device or digital
audio recording medium, within a product category
or utilizing a technology with respect to which such
manufacturer or importer has not previously filed a
notice under this subsection, shall file a notice with
the Register, mo later than 45 days after the com-
mencement of the first distribution in the United
States of such device or medium, in such form as the
Register shall prescribe by regulation; provided, how-

ever, that no notice shall be required with respect to
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any distribution occurring prior to the effective date
of this chapter.
“(2) CONTENTS.—Such notice shall—
“(A) set forth the manufacturer’s or import-
er’s identity and address,
“(B) identify such product category and
technology, and
“(C) identify any trade or business names,
trademarks, or like indicia of origin that the im-
porter or manufacturer uses or intends to use in
conmection with the importation, manufacture,
or distribution of such device or medium wn the
United States.

“(c) FILING OF QUARTERLY STATEMENTS OF AC-

COUNT.—

“(1) GENERALLY.—Any importer or manufac-
turer that distributed during a given quarter any dig-
ttal audio recording device or digital audio recording
medium that it manufactured or imported shall file
with the Register, in such form as the Register shall
prescribe by regulation, a quarterly statement of ac-
count specifying, by product category, technology, and
model, the number and transfer price of all digital
audio recording devices and digital audio recording

media that 1t distributed during such quarter.
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“(2) PERIOD COVERED.—The quarterly state-
ments of account may be filed on either a calendar
or fiscal year basis, at the election of the manufac-
turer or vmporter.

“(3) STATEMENTS OF ACCOUNT FOR THE FIRST
THREE QUARTERS.—For the first three quarters of
any calendar or fiscal year, such statement shall—

“(A) be filed no later than 45 days after the
close of the period covered by the statement; pro-
-m'ded, however, that any quarterly statement
that would be due within three months and 45
days of the effective date of this chapter shall not
be filed until the next quarterly statement is due,
at which time a statement shall be filed covering
the entire period since the effective date of this
chapter;

“(B) be certified as accurate by an author-
1zed officer or principal of the importer or man-
ufacturer;

“(C) be accompanied by the total royalty
payment due for such period pursuant to section
1012 of thas title.

“(4) STATEMENT OF ACCOUNT FOR THE FOURTH
QUARTER.—The quarterly statement for the final

quarter of any calendar or fiscal year shall be incor-
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porated into the amnual statement required under
subsection (d) of this section, which shall be accom-
panied by the royalty payment due for such quarter.
“(d) FILING OF ANNUAL STATEMENTS OF ACCOUNT.—

“(1) GENERALLY.—Amy importer or manufac-
turer that distributed during a given calendar or fis-
cal year (as applicable) any digital audio recording
device or digital audio recording medium that it
manufactured or ivmported shall also file with the
Register a cumulative annual statement of account,
wm such form as the Register shall prescribe by regula-
tion.

“(2) TIMING AND CERTIFICATION.—Such state-
ment shall be filed no later than 60 days after the
close of such calendar or fiscal year, and shall be cer-
tified as accurate by an authorized officer or prin-
cipal of the importer or manufacturer.

“(3) INDEPENDENT REVIEW  AND  CER-
TIFICATION.—The annual statement of account shall
be reviewed and, pursuant to gemerally accepted au-
diting standards, certified by an independent certified
public accountant selected by the manufacturer or vm-
porter as fairly presenting the information contained
therean, on a consistent basis and in accordance with

the requirements of this chapter.
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“(4) RECONCILIATION OF ROYALTY PAYMENT.—
The cumulative annual statement of account shall be
accompanied by any royalty payment due under sec-
tion 1012 of thas title that was not previously paid
under subsection (c) of this section.
“(e) VERIFICATION.—

“(1) GENERALLY.—

“C(A) The Register shall, after consulting
with inlerested copyright parties and interested
manufacturing parties, prescribe regulations
specifying procedures for the verification of state-
ments of account filed pursuant to this section.

“(B) Such regulations shall permit inter-
ested copyright parties to select independent cer-
tified public accountants to conduct audits in
order to verify the accuracy of the information
contained in the statements of account filed by
manufacturers and vmporters.

“(C) Such regulations shall also—

“(1) specify the scope of such independ-
ent audits; and

“(i1) establish a procedure by which
wnterested copyright parties will coordinate
the engagement of such independent cer-

tified public accountants, in order to ensure
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that mo manufacturer or tmporter s au-

dited more than once per year.

“(D) All such independent audits shall be
conducted at reasonable times, with reasonable
advance notice, and shall be no broader in scope
than s reasonably mecessary to carry out the
purposes of this subsection tn accordance with
generally accepted auditing standards.

“(2) INDEPENDENT CERTIFICATION.—The results
of all such independent audits shall be certified as
fairly presenting the information contained therein,
on a consistent basis and in accordance with the re-
quirements of this chapter and generally accepted au-
diting standards, by the certified public accountant
responsible for the audit. The certification and results
shall be filed with the Register.

“(3) ACCESS TO DOCUMENTS IN EVENT OF DIS-
PUTE.—In the event of a dispute concerning the
amount of the royalty payment due from a manufac-
turer or vmporter resulting from a verification audit
conducted under this section—

“(A) any interested manufacturing party
audited pursuant to this subsection, and its au-

thorized representatives, shall be entitled to have
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access to all documents upon which the audit re-
sults under this subsection were based; and

“(B) any representative of an interested
copyright party that has been approved by the

Register under subsection (h)(2) of this section

shall be entitled to have access to all documents

upon which the audit results under subsection

(d) of this section were based, subject to the lim-

itations of subsection (h)(2) of this section.
“(f) CoSTS OF VERIFICATION.—

“(1) The costs of all verification audits that are
conducted pursuant to subsection (e) of this section
shall be borne by interested copyright parties, except
that, wn the case of a verification audit of a manufac-
turer or importer that leads ultimately to recovery of
an annual royalty underpayment of 5 percent or
more of the annual payment made, the importer or
manufacturer shall provide reimbursement for the
reasonable costs of such audit.

“(2) Except as may otherwise be agreed by inter-
ested copyright parties, the costs of a verification
audit conducted pursuant to subsection (e) of this sec-
tion shall be borne by the party engaging the certified
public accountant. Any recovery of royalty underpay-

ments as a result of the audit shall be used first to
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provide reimbursement for the reasonable costs of such

audit to the extent such costs have not otherwise been

revmbursed by the manufacturer or vmporter pursu-
ant to this subsection. Any remaining recovery shall
be deposited with the Register pursuant to section

1013 of this title, or as may otherwise be provided by

| a megotiated arrangement authorized under section

1016 of thas title, for distribution to interested copy-

right parties as though such funds were royalty pay-

ments made pursuant to this section.

“(g) INDEPENDENCE OF ACCOUNTANTS.—Each cer-
tified public accountant used by interested copyright parties
or interested manufacturing parties pursuant to this section
shall be in good standing and shall not be financially de-
pendent upon interested copyright parties or interested
manufacturing parties, respectively. The Register may,
upon petition by any interested copyright party or inter-
ested manufacturing party, prevent the use of a particular
certified public accountant on the ground that such account-
ant does not meet the requirements of this subsection.

“(h) CONFIDENTIALITY.—

“(1) GENERALLY.—The quarterly and annual

statements of account filed pursuant to subsections (c)

and (d) of this section, and information disclosed or

generated during verification audits conducted pursu-
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ant to subsection (e) of this section, shall be presumed

to contain confidential trade secret information with-

in the meaning of section 1905 of title 18 of the Unit-

ed States Code. Except as provided in paragraphs (2),

(3) 4

and (4) of this subsection, neither the Register

nor any member, officer, or employee of the Copyright

Office or the Tribunal, may—

>

“(4) publicly disclose audit information
Sfurnished under this section or information con-
tatned in quarterly or annual statements of ac-
count, except that aggregate information that
does mot disclose, directly or wndirectly, com-
pany-specific information may be made avail-
able to the public;

“(B) use such information for any purpose
other than to carry out responsibilities under
this chapter; or

“(C) permat amyone (other than members,
officers, and employees of the Copyright Office
and the Tribunal who require such information
i the performance of duties under this chapter)
to examine such information.

“(2) PROCEDURES FOR ACCESS TO BE PRE-

SCRIBED BY REGISTER.—(A) The Register, after con-

sulting with interested manufacturing parties and in-
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terested copyright parties, shall prescribe procedures
for disclosing, in confidence, to representatives of in-
terested copyright parties and representatives of inter-
ested manufacturing parties information contained
quarterly and annual statements of account and in-
Sformation generated as a result of verification audits.

“(B) Such procedures shall provide that only
those representatives of interested copyright parties
and interested manufacturing parties who have been
approved by the Register shall have access to such in-
formation, and that all such representatives shall be
required to sign a certification limiting the use of the
mformation to—

“(1) verification functions under this sec-
tion, and |

“(11) any enforcement actions that may re-
sult from such verification procedures.

“(3) ACCESS BY AUDITED MANUFAC;;JRER.—Any
wnterested manufacturing party that is audited pur-
suant to subsections (e) of this section, and its author-
1zed representatives, shall be entitled to have access to
all documents filed with the Register as a result of

such audat.
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1 “(4) ACCESS BY CONGRESS.—Nothing in this
2 section shall authorize the withholding of information
3 from the Congress.

4 “§1012. Royalty payments

5 “(a) DIGITAL AUDIO RECORDING DEVICES.—

6 “(1) The royalty payment due wunder section
7 1011 of this title for each digital audio recording de-

8 vice 1mported into and distributed wn the United
9 States, or manufactured and distributed in the Unit-
10 ed States, shall be 2 percent of the transfer price.
11 However, only the first person to manufacture and
12 distribute or import and distribute such device shall
13 be required to pay the royalty with respect to such de-
14 vice.

15 “(2) With respect to a digital audio recording
16 device first distributed in combination with one or
17 more devices, either as a physically integrated unit or
18 as separate components, the royalty payment shall be
19 calculated as follows:
20 “(A) If the digital audio recording device
21 and such other devices are part of a physically
22 wntegrated umit, the royalty payment shall be
23 based on the transfer price of the unit, but shall
24 be reduced by any royalty payment made on any
25 digital audio recording device included within
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the unit that was mot first distributed in com-

bination with the unat.

“(B) If the digital audio recording device is
not part of a physically integrated unit and sub-
stantially similar devices have been distributed
separately at any time during the preceding 4
quarters, the royalty payment shall be based on
the average transfer price of such devices ddm'fng
those 4 quarters.

“(C) If the digital audio recording device 1s
not part of a physically integrated unit and sub-
stantially similar devices have not been distrib-
uted separately at any time during the preceding
4 quarters, the royalty payment shall be based
on a constructed price reflecting the proportional
value of such device to the combination as a
whole.

“(3) Notwithstanding paragraph (1) or (2) of
this subsection, the amount of the royalty payment for
each digital audio recording device or physically inte-
grated unit containing a digital audio recording de-
vice shall not be less than $1 nor more than the roy-
alty maximum. The royalty mazximum shall be 38 per
device, except that for a physically integrated unit

contaiming more than one digital audio recording de-
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vice, the royalty maximum for such unit shall be $12.
During the 6th year afler the effective date of this
chapter, and mo more than once each year.thereafier,
any interested copyright party may petition the Tri-
bunal to increase the royalty maximum and, if more
than 20 percent of the royalty payments are at the
relevant royalty mazximum, the Tribunal shall pro-
spectively increase such royalty maximum with the
goal of having no more than 10 percent of such pay-
ments at the mew royally maximum; provided, how-
ever, that the amount of any such increase as a per-
centage of the royalty maximum shall in no event ex-
ceed the percentage increase in the Consumer Price
Index during the pertod under review.

“b) DIGITAL AUDIO RECORDING MEDIA.—The roy-

alty payment due under section 1011 of this title for each
digital audio recording medium tmported into and distrib-
uted in the United States, or manufactured and distributed
in the United States, shall be 3 percent of the transfer price.
However, only the first person to manufacture and distrib-
ute or vmport and distribute such medium shall be required

to pay the royalty with respect to such medium.

“(c) RETURNED OR EXPORTED MERCHANDISE.—
“(1) In calculating the amount of royallty pay-

ments due under subsections (a) and (b) of this sec-
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tion, manufacturers and wvmporters may deduct the
amount of any royalty payments already made on
digital audio recording devices or media thal are—
“(A) returned to the manufacturer or im-
porter as unsold or defective merchandise; or
“(B) exported by the manufacturer or im-
porter or a related person—
within two years following the date royalties are paid
on such devices or mediq.

“(2) Any such credit shall be taken during the
period when such devices or media are returned or ex-
ported, and the basis for any such credit shall be set
Jorth in the statement of account for such period filed
under section 1011(c) of this title.

“(3) Any such credit that is not fully used dur-
ing such period may be carried forward to subsequent
periods. If any returned or exported merchandise for
whach a credit has been taken 1is subsequently distrib-
uted, a royalty payment shall be made as specified
under subsection (a) or (b) of this section, based on

the transfer price applicable to such distribution.

22 “§1013. Deposit of royalty payments and deduction of

23
24

expenses

“The Register shall recevve all royalty payments depos-

25 dted under this chapter and, after deducting the reasonable
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costs incurred by the Copyright Office under this chapter,
shall deposit the balance in the Treasury of the United
States, in such manner as the Secretary of the Treasury
directs. All funds held by the Secretary of the Treasury shall
be tnvested in interest-bearing United States securities for
later distribution with interest under section 1014, 1015,
or 1016 of this title. The Register may, in the Register’s
discretion, four years after the close of any calendar year,
close out the royalty payments account for that calendar
year, and may treat any funds remaining in such account
and any subsequent deposits that would otherwise be attrib-
utable to that calendar year as attributable to the next suc-
ceeding calendar year. The Register shall submit to the
Copyright Royalty Tribunal, on a monthly basis, a finan-
cial statement reporting the amount of royalties available
Sor distribution.
“§ 1014. Entitlement to royalty payments

“(a) INTERESTED COPYRIGHT PARTIES.—The royalty
payments deposited pursuant to section 1013 of this title
shall, in accordance with the procedures specified in section
1015 or 1016 of this title, be distributed to any inierested
copyright party—

“(1) whose musical work or sound recording has

been—
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- “(4) embodied in audiograms lawfully

- made under this title that have been distributed
to the public, and -

“(B) distributed to the public in the form of
audiograms or disseminated to the public in
transmissions, during the period to which such
payments pertain; and -

“(2) who has filed a claim under section 1015 or
1016 of this title.

“(b) ALLOCATION OF ROYALTY PAYMENTS TO

GROUPS.—The royalty payments-shall be divided into two
Junds as follows:

“(1) THE SOUND RECORDINGS FUND.—66%3 per-
cent of the royalty payments shall be allocated tolthe
Sound Recordings Fund. The American Federation of
Musicians (or any successor entity) shall receive 2%s
percent of the royalty payments allocated to the
Sound Recordings Fund for the benefit of nonfeatured
musicians who have performed on sound recordings
distributed in the United States. The American Fed-
eration of Television and Radio Artists (or any suc-

cessor entity) shall receive 1%s percent of the royalty

- payments allocated to the Sound Recordings Fund for

the bemefit of monfeatured wvocalists who - have per-

formed on sound recordings distributed in the United
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States. The remaining royalty payments in the
Sound Recordings Fund shall be distributed to claim-
ants under subsection (a) of this section who are in-
terested copyright parties under sectron 1001(7)(4) of
this title. Such claimants shall allocate such royalty
payments, on a per sound recording basis, in the fol-
lowing manner: 40 percent to the recording artist or
artists featured on such sound recordings (or the per-
sons conveying rights in the artists’ performances in
the sound recordings), and 60 percent to the interested
copyright parties.
“(2) THE MUSICAL WORKS FUND.—

“(A4) 33Ys percent of the royalty payments
shall be allocated to the Musical Works Fund for
dristribution to interested copyright parties whose
entitlement is based on legal or beneficial owner-
shap or control of .a copyright in a musical work.

“(B) Notwithstanding any contractual obli-
gation to the contrary—

“() music publishers shall be entitled
to 50 percent of the royalty payments allo-
cated to the Musical Works Fund, and

“(11) writers shall be entitled to the
other 50 percent of the royalty payments al-
located to the Musical Works Fund.
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“(c) DISTRIBUTION OF ROYALTY PAYMENTS WITHIN
GrOUPS—If all interested copyright parties within a
group specified in subsection (b) of this section do not agree
on a voluntary proposal for the distribution of the royalty
payments within such group, the Tribunal shall, pursuant
to the procedures specified in section 1015(c) of this title,
allocate such royalty payments based on the extent to which,
during the relevant period—

“(1) for the Sound Recording Fund, each sound
recording was distributed to the public in the form of
audiograms; and

“(2) for the Musical Works Fund, each musical
work was distributed to the public in the form of
audiograms or disseminated to the public in trans-
missions.

“§ 1015. Procedures for distributing royalty payments

“la) FILING OF CLAIMS AND NEGOTIATIONS.—

“(1) During the first 2 months of each calendar
year after the calendar year in which this chapter
takes effect, every interested copyright party that 1is
entitled to royalty payments under section 1014 of
thas title shall file with the Tribunal a claim for pay-
ments collected during the preceding year in such
form and manner as the Tribunal shall prescribe by

requlation.
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“(2) All interested copyright parties within each

group specified in section 1014(b) of this title shall
negotiate in good faith among themselves in an effort
to agree to a voluntary proposal for the distribution
of royalty payments. Notwithstanding any provision
of the antitrust laws, for purposes of this section such
interested copyright parties may agree among them-
selves to the proportionate division of royalty pay-
ments, may lump their clavms together and file them
jointly or as a single claim, or may designate a com-
mon agent to receive payment on their behalf; except
that mo agreement under this subsection may vary the
allocation of royalties specified in section 1014(b) of
this title.

“(b) DISTRIBUTION OF PAYMENTS IN THE ABSENCE OF

A DISPUTE.—Within 30 days afler the period established

17 for the filing of clavms under subsection (a) of this section,

18
19
20
21
22
23
24
25

in each year afler the year in which this section takes effect,
the Tribunal shall determine whether there exists a con-
troversy concerning the distribution of royalty payments
under section 1014(c) of this title. If the Tribunal deter-
mines that no such controversy exists, 1t shall, within 30
days after such determination, authorize the distribution of
the royalty payments as set forth in the agreements regard-
ing the distribution of royalty payments entered into pursu-
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ant to subsection (a) of this -section, after deducting its rea-
sonable administrative costs under this section.

“(c) RESOLUTION -OF DISPUTES.—If the Tribunal
Jfinds the existence of a controversy, it shall, pursuant to
chapter 8 of this title, conduct a proceeding to determine
the distribution of royalty payments. During the pendency
of such a proceeding, the Tribunal shall withhold from dis-

tribution an amount sufficient to satisfy all clavms with

- respect to which a controversy exists, but shall, to the extent

Sfeasible, authorize the distribution of any amounts that are

not 1 controversy.

§101 6 Negotiated collection and distribution ar-
rangements

“(a) SCOPE OF PERMISSIBLE NEGOTIATED ARRANGE-
MENTS.—

(1) Interested. copyright parties and interested
manufacturing parties- may at .any time negotiate
among or between themselves a single alternative sys-
tem for the collection, distribution, or verification of
royalty payments provided for in this chapter.

“(2) Such a negotiated arrangement may vary
the collection, distribution, and verification proce-
dures and requirements that would otherwise apply
under sections 1011 through 1015 of this title, includ-

ing the tvme periods for payment and distribution of
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royalties, but shall not alter the requirements of sec-
tion 1011(a), (b), or (h)(4), section 1012 (a) or (b),
or section 1014 (a) or (b) of this title.

“(3) Such a megotiated arrangement may also
provide that specified types of disputes that cannot be
resolved among the parties to the arrangement shall
be resolved by binding arbitration or other agreed
upon means of dispute resolution.

“(4) Notwithstanding any provision of the anti-
trust laws, for purposes of this section interested man-
ufacturing parties and interested copyright parties
may megotiate in good faith and voluntarily agree
among themselves as to the collection, distribution,
and verification of royalty payments, and may des-
1gnate common agents to negotiate and carry oul such
activities on thewr behalf.

“(b) IMPLEMENTATION OF A NEGOTIATED ARRANGE-

MENT.—

“(1) No negotiated arrangement shall go into ef-
fect -under this section wuntil the Tribunal has ap-
proved the arrangement, after full opportunity for
comment, as meeting the following requirements.

“(A) The participants in the negotiated ar-

rangement shall include—

*§ 1623 RS



O 00 9 N B WY

[\®] [\ [\®] [\®] [\®) [\ ®] p— p— p— p— [a— [a— [a— p— p— [a—
W e () [\ — o O (o] ~ (@)} W H W [\ b o

90

“(i) at least two-thirds of all individ-
ual interested copyright parties that are en-
titled to receive royalty payments from the
Sound Recording Fund,

“(iz) at least two-thirds of all individ-
ual interested copyright parties that are en-
titled to receive royalty payments from the
Musical Works Fund as music publishers,
and

“(11) at least two-thirds of all individ-
ual interested copyright parties that are en-
titled to recewve royalty payments from the
Musical Works Fund as writers.

“(B) For purposes of subparagraph (A) of
this paragraph, the determination as to two-
thirds participation shall be based on annual re-
tail sales of audiograms vn which musical works
or sound recordings of musical works are em-

bodied. One or more organizations representing

any of the types of individual interested copy-

right parties specified in the first sentence of this
subsection shall be presumed to represent two-
thirds of that type of interested copyright party
if the membership of, or other participation in,

such organization or organizations includes two-
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thirds of that type of interested copyright party

based on annual retail sales of audiograms in

whach musical works or sound recordings of mu-
sical works are embodied.

“(C) The implementation of the arrange-
ment shall include all mecessary safeguards, as
determined by the Tribunal, which ensure that
all interested copyright parties who are not par-
tictpants in the arrangement receive the royalty
payments to which they would be entitled in the
absence of such an arrangement under sections
1013 and either 1014(c) or 1015(b), whichever is
applicable. Such safequards may include ac-
counting procedures, reports and any other in-
Jormation determined to be mecessary to ensure
the proper collection and distribution of royalty
payments.

“(2) Notwithstanding the existence of a mego-
tiated arrangement that has gome into effect under
thas section, any interested manufacturing party that
ts not a party to such megotiated arrangement shall
remain subject to the requirements of sections 1011
and 1012 and may fully satisfy its obligations under
thas subchapter by complying with the procedures set

forth therein.
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“(c) MAINTENANCE OF JURISDICTION BY TRIBUNAL.—
Where a megotiated arrangement has gone into effect under
this section, the Tribunal shall maintarn jurisdiction and
shall (1) hear and address any objections to the arrange-

ment that may arise while it is in effect, (2) ensure the

avaslability of alternative procedures for any interested

manufacturing party or interested copyright party that is

not a participant in the negotiated arrangement, (3) ensure

- that all interested copyright parties who are not partici-

pants in the arrangement recetve the royalty payments to
which they would be entitled in the absence of such an ar-
rangement under sections 1013 and either 1014(c) or
1015(b), whachever is applicable, (4) ensure that it has ade-
quate funds at tits disposal, received either through the
Copyright Office or through the entily administering the
negotiated arrangement, to distribute to interested copy-
right parties not participating n the arrangement the roy-
alty payments to which they are entitled under section
1014(c) or 1015(b), including applicable interest, and (5)
ensure that the requirements of section 1016(b)(1)(C) are
met.

“(d)- JupIiciIAL ENFORCEMENT.—The Tribunal may
seel injunctive relief in an appropriate United States dis-
trict court to secure compliance with the requirements of

subsection (c).
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“SUBCHAPTER C—THE SERIAL COPY

- MANAGEMENT SYSTEM
“§1021. Incorporation of the serial copy management
system
“la) PROHIBITION ON IMPORTATION, MANUFACTURE,
AND DISTRIBUTION.—

“(1) No person shall import, manufacture, or
distribute any digital audio recording device or any
drgital audio wnterface device that does not conform to
the standards and specifications to implement the Se-

rial Copy Management System that are—

“(A) set forth in the technical reference doc-
uwment,

“(B) set forth in an order by the Secretary
of Commerce under section 1022(b) (1), (2), or
(3) of this tatle; or

“(C) in the case of a digital audio recording
device other than a device defined wn part II of
the technical reference document or in an order
issued by the Secretary pursuant to section
1022(b) of this tatle, established by the manufac-
turer (or, in the case of a proprietary technology,
the proprietor of such technology) so as to
achieve the same functional characteristics with

respect to regulation of serial copying as, and to
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be compatible with the prevailing method for im-

plementation of, the Serial Copy Management

System set forth wn the technical reference docu-

ment or in any order of the Secretary tissued

under section 1022 of this title. -

“(2) If the Secretary of Commerce approves
standards and specifications under section 1022(b)(4)
of thas title, then mo person shall import, manufac-
ture, or distribute any digital audio recording device
or any digital audio interface device that does mot
conform to such standards and specifications.

“(b) PROHIBITION ON CIRCUMVENTION OF THE SERIAL
COPY MANAGEMENT SYSTEM.—No person shall import,
manufacture, or distribute any device, or offer or perform
any service, the primary purpose or effect of which s to
avoid, bypass, remove, deactivate, or otherwise circumuvent
any program or circuit which implements, in whole or in
part, the Serial Copy Management System in a digital
audio recording device or a digital audio interface device.

“(c) ENCODING OF INFORMATION ON AUDIOGRAMS.—

“(1) No person shall encode an audiogram of a
sound recording with inaccurate information relating
to the category code, copyright status, or generation

status of the source material so as improperly to af-
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Ject the operation of the Serial Copy Management

System.

“(2) Nothing wn this subchapter requires any
person engaged wn the ivmportation, manufacture, or
assembly of audiograms to encode any such audio-
gram with respect to its copyright status.

“(d) INFORMATION ACCOMPANYING TRANSMISSIONS IN
Di1GciTAL FORMAT.—Amny person who transmits or otherwise
communicates to the public any sound recording in digital
format is mot required under this subchapter to transmait
or otherwise communicate the information relating to the
copyright status of the sound recording. However, any such
person who does transmit or otherwise communicate such
copyright status wmformation shall transmit or commu-
nicate such information accurately.

“§1022. Implementing the serial copy management
system

“la) PUBLICATION OF TECHNICAL REFERENCE DOCU-
MENT AND CERTIFICATION.—Within 10 days after the date
of enactment of this chapter, the Secretary of Commerce
shall cause to be published in the Federal Register the tech-
nical reference document along with the certification from
the National Institute of Standards and Technology, as
such certification appears in the report of the Commattee

on the Judiciary to the Senate on the Audio Home Record-
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ing Act of 1991, that the technical reference document sets
Jorth standards qnd specifications that adequately incor-
porate the intended functional characteristics to regulate se-
rial copying and are not incompatible with existing inter-
national digital audio interface standards and existing dig-
ttal audro technology.

.. “(b) ORDERS OF SECRETARY OF COMMERCE.—The
Secretary of Commerce, upon petition by an interested
manufacturing party or an interested copyright party, and
after consultation with the Register, may, if the Secretary
determines that to do so 1s 1n accordance with the purposes
of this chapter, issue an order to implement the Serial Copy
Management System set forth in the technical reference doc-
ument as follows:

“(1)  FUNCTIONALLY EQUIVALENT  ALTER-
NATIVES.—The Secretary may issue an order for the
purpose of permatting in commerce devices that do
not conform to all of the standards and specifications
set forth in the techmical reference document, if the
Secretary determines that such devices possess the
same functional characteristics with respect to regula-
tion of serial copying as, and are compatible with the
prevailing method for implementation of, the Serial
Copy Mamageﬁent System set forth in the technical

reference document.
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“(2) REVISED GENERAL STANDARDS.—The Sec-
retary may issue an order for the purpose of permat-
ting in commerce devices that do not conform to all
of the standards and specifications set forth in the
technical reference document, if the Secretary deter-
manes that—

“(A) the standards and specifications relat-

g generally to digital audio recording devices

and digital audio interface devices have been or

are being revised or otherwise amended or modi-
fied such that the standards and specifications
set forth in the technical reference document are
not or would no longer be applicable or appro-
priate; and

“(B) such devices conform to such mnew
standards and specifications and possess the
same functional characteristics with respect to
requlation of serial copying as the Serial Copy

Management System set forth in the technical

reference document.

“(3) STANDARDS FOR NEW DEVICES.—The Sec-
retary may 1ssue an order for the purpose of—

“(A) establishing whether the standards and
specifications established by a manufacturer or

proprietor for digital audio recording devices
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1 other than devices defined in part II of the tech-
2 nical reference document or a prior order of the
3  Secretary under paragraph (1) or (2) of this sub-
4 section comply with the requirements of subpara-
5 graph (C) of section 1021(a)(1) of this title; or
6 “(B) establishing alternative standards or
7 specifications in order to ensure compliance with
8 such requirements.
9 “(4) MATERIAL INPUT TO DIGITAL DEVICE
10 THROUGH ANALOG CONVERTER.—
11 “(A) GENERALLY.—Except as provided in
12 subparagraphs (B) through (D), the Secretary,
13 after publication of motice in the Federal Reg-
14 wster and reasonable opportunity for public com-
15 ment, may issue an order for the purpose of ap-
16 proving standards and specifications for a tech-
17 nical method tmplementing in a digital audio
18 recording device the same functional characteris-
19 tics as the Serial Copy Management System so
20 as to regulate the serial copying of source mate-
21 rial input through an analog converter in a
22 manner equivalent to source material input in
23 the digital format.
24 | “(B) COST LIMITATION.—The order may
25 not vmpose a total cost burden on manufacturers
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of digital audio recording devices, for implement-
ing the Sertal Copy Management System and the
technical method prescribed wn such order, in ex-
cess of 125 percent of the cost of implementing
the Serial Copy Management System before the
issuance of such order.
“(C) CONSIDERATION OF OTHER OBJEC-
TIONS.—The Secretary shall consider other rea-
soned objections from any interested manufactur-
g party or interested copyright party.
“(D) LIMITATIONS TO DIGITAL AUDIO DE-
VICES.—The order shall not affect the recording
of any source material on analog recording
equipment and the order shall not impose any
restrictions or requirements that must be tmple-
mented in any device other than a digital audio
recording device or digital audio interface device.
“SUBCHAPTER D—REMEDIES
“§1031. Civil remedies
“(a) CIVIL ACTIONS.—Amny interested copyright party
or interested manufacturing party that is or would be in-
Jured by a violation of section 1011 or 1021 of this title,
or the Attorney General of the United States, may bring
a cvil action i an appropriate United States district

court against any person for such violation.
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“(b) POWERS OF THE COURT.—In an action brought
under subsection (a) of this section, the court—

“(1) except as provided in subsection (h) of this
section, may grant temporary and permanent injunc-
tions on such terms as it deems reasonable to prevent
or restrain such violation;

“(2) in the case of a violation of section 1011 (a)
through (d) or 1021 of this title, shall award damages
under subsection (d) of this section;

“(3) wm its discretion may allow the recovery of
Sfull costs by or against any party other than the
Unated States or an officer thereof;

“(4) in its discretion may award a reasonable
attorney’s fee to the prevailing party as part of the
costs awarded under paragraph (3) if the court finds
that the monmprevailing party has mot proceeded in
good faith; and

“(5) may grant such other equitable relief as 1t
deems reasonable.

“(c) RECOVERY OF OVERDUE ROYALTY PAYMENTS.—
In any case i which the court finds that a violation of
section 1011 of this title wmvolving nonpayment or
underpayment of royalty payments has occurred, the mlold-
tor shall be directed to pay, in addition to damages award-

ed under subsection (d) of this section, any such royalties
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1 due, plus interest calculated as provided under section 1961

2 of title 28, United States Code.
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“(d) AWARD OF DAMAGES.—

“(1) SECTION 1011.—

;‘(A) DEVICE—In the case of a violation of
section 10i1 (a) through (d) of this title involv-
mg a digital audio recording device, the court
shall award statutory damages in an amount be-
tween a nominal level and $100 per device, as
the court considers just.

“(B) MEDIUM.—In the case of a violation of
section 1011 (a) through (d) of this title imvolv-
g a digital audio recording medium, the court
shall award statutory damages in an amount be-
tween a nominal level and $4 per medium, as
the court considers just.

“(2) SECTION 1021.—In any case in which the
court finds that a violation of section 1021 of this
title has occurred, the court shall award damages cal-
culated, at the election of the complaining party at
any time before final judgment s rendered, pursuant
to subparagraph (A) or (B) of this paragraph, but in
no event shall the judgment (excluding any award of
actual damages to an interested wmanufacturing

party) exceed a total of $1,000,000:
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“(A) ACTUAL DAMAGES.—A complaining

party may recover its actual damages suffered as

a result of the violation and any profits of the

violator that are attributable to the violation

that are not taken into account in computing the

actual damages. In determining the violator’s

profits, the complaining party s required to

prove only the violator’s gross revemue, and the

violator 1s required to prove its deductible ex-

penses and the elements of profit attributable to

factors other than the violation.

S 1623 RS

“(B) STATUTORY DAMAGES.—

“(i) DEVICE.—A complaining party
may recover an award of statutory damages
for each violation of section 1021 (a) or (b)
of this title in the sum of mot less than
$1,000 nor more than $10,000 per device
involved in such violation or per device on
which a service prohibited by section
1021(b) of this title has been performed, as
the court considers just.

“(it) AUDIOGRAM.—A  complaining
party may recover an award of statutory
damages for each wviolation of section

1021(c) of this title in the sum of mot less
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than $10 mor more than $100 per audio-

gram involved in such wviolation, as the
court considers just.

“(itt) TRANSMISSION.—A complaining
party may recover an award of damages for
each tramsmission or communication that
violates section 1021(d) of this title in the
sum of not less than $10,000 nor more than
$100,000, as the court considers just.

“(3) WILLFUL VIOLATIONS.—

“(A) In any case 1n which the court finds

that a violation of section 1011 (a) through (d)

of this title was committed willfully and for pur-

poses of direct or indirect commercial advantage,

the court shall increase statutory damages—

“(1) for a violation involving a digital
audio recording device, to a sum of not less
than $1 OO nor more than $500 per device;
and

“(11) for a violation involving a digital
audio recording medium, to a,' sum of mot
less than $4 mor more than $15 per me-
dium, as the court considers just. '

“(B) In any case in which the court finds

that a violation of section 1021 of thas title was
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commatted willfully and for purposes of direct or

wndirect commercial advantage, the court in its

discretion may increase the award of damages by

an additional amount of mot more than

$5,000,000, as the court considers just.

“(4) INNOCENT VIOLATIONS OF SECTION 1021.—
The court in tts discretion may reduce the total
award of damages against a person violating section
1021 of this title to a sum of mot less than $250 in
any case tn which the court finds that—

“(A) the violator was not aware and had no
reason to believe that its acts constituted a vio-
lation of section 1021 of thas title, or

“(B) in the case of a wviolation of section
1021(a) of this title z;nvolv'mg a digital audio re-
cording device, the violator believed in good faith
that the device complied with  section
1021(a)(1)(C) of this title, except that this sub-
varagraph shall not apply fto any damages
awarded under subsection (d)(2)(A) of this sec-
tion.

“(e) MULTIPLE ACTIONS.—
“(1) GENERALLY.—No more than one action

shall be brought against any party and no more than
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1 one award of statutory damages under subsection (d)
2 of this section shall be permitted—
3 “(4) for any violations of section 1011 of
4 this title involving the same digital audio record-
5 ing device or digital audio recording medium; or
6 “(B) for any violations of section 1021 of
7 this title imvolving digital audio recording de-
8 vices or digital audio interface devices of the
9 same model, except that this subparagraph shall
10 not bar an action or an award of damages with
11 respect to digital audio recording devices or digi-
12 tal audio interface devices that are imported,
13 manufactured, or distributed subsequent to a
14 final judgment in a prior action.
15 “(2) NOTICE AND INTERVENTION.—Amny com-
16 plaining party who brings an action under this sec-
17 tion shall serve a copy of the complaint upon the Reg-
18 ister within 10 days after the complaining party’s
19 service of a summons upon o defendant. The Register
20 shall cause a motice of such action to be published in
21 the Federal Register within 10 days afler receipt of
22 such complaint. The court shall permil any other in-
23 terested copyright party or interested manufacturing
24 party entitled to bring the action wunder section
25 1031(a) of this title who moves to intervenme within 30 .
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days after the publication of such mnotice to intervene

in the action.

“(3) AWARD.—

“(A) GENERALLY.—Ezxcept as provided in

subparagraph (B), the court may award recovery

of actual damages for a violation of section 1021

of this title pursuant to subsection (d)(2)(4) of

this section to each complaining party in an ac-

tion who elects to recover actual damages.

*S 1623 RS

“(B) LIMITATIONS.—

“u) If more than ome complaining
party elects to recover actual damages pur-
suant to subsection (d)(2)(4) of this section,
only a single award of the violator’s profits
shall be made, which shall be allocated as
the court considers just.

“Gir) If any complaining interested
copyright party or parties elect to recover
statutory damages pursuant to subsection
(d)(2) of this section in an action in which
one or more other complaining interested
copyright parties have elected to recover ac-
tual damages, the single award of statutory
damages permitted pursuant to paragraph

(1) of this subsection shall be reduced by the
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total amount of actual damages awarded to
interested copyright parties pursuant to
subsection (d)(2)(A4) of thas section.

“(f/) PAYMENT OF OVERDUE ROYALTIES AND DAM-
AGES.—The court may allocate any award of damages
under subsection (d) of this section between or among com-
plaining parties as it considers just. Any award of damages
that is allocated to an interested copyright party and any
award of overdue royalties and interest under subsection
(c) of this section shall be deposited with the Register pursu-
ant to section 1013 of this title, or as may otherwise be
provided pursuant to a negotiated arrangement authorized
under section 1016 of this title, for distribution to interested
copyright parties as though such funds were royalty pay-
ments made pursuant to section 1011 of this title.

“l9g) IMPOUNDING OF ARTICLES.—At any time while
an action under this section is pending, the court may order
the impounding, on such terms as it deems reasonable, of
any digital audio recording device, digital audio interface
device, audiogram, or device specified in section 1021(b) of
this title that is in the custody or control of the alleged vio-
lator and that the court has reasonable cause to believe does
not comply with, or was involved in a violation of, section

1021 of this title.
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“(h) LIMITATIONS REGARDING PROFESSIONAL MOD-

ELS AND OTHER EXEMPT DEVICES.—Unless a court finds
that the determination by a manufacturer or importer that
a device fits within the exemption of subparagraph (4) or
(B) of section 1001(4) of this title was without a reasonable
basis or not in good faith, the court shall not grant a tem-
porary or preliminary injunction against the distribution
of such device by the manufacturer or importer.

“(1) REMEDIAL MODIFICATION AND DESTRUCTION OF
ARTICLES.—As part of a final judgment or decree finding
a violation of section 1021 of this title, the court shall order
the remedial modification, if possible, or the destruction of
any digital audio recording device, digital audio interface
device, audiogram, or device specified tn section 1021(b) of
this title that—

“(1) does not comply with, or was involved in a
violation of, section 1021 of this title, and

“(2) 1s in the custody or control of the violator
or has been impounded under subsection (g) of this
section.

“(j) DEFINITIONS.—For purposes of this section—

“(1) the term ‘complarning party’ means an in-
terested copyright party, wnterested manufacturing
varty, or the Attorney Gemeral of the United States

when one of these parties has initiated or tntervened
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as a plawmtff in an action brought under this section;
and
“(2) the term ‘device’ does mot include an audio-
gram.
“§ 1032. Binding arbitration

“(a) DISPUTES TO BE ARBITRATED.—Amny dispute be-
tween an interested manufacturing party and an interested
copyright party shall be resolved through binding arbitra-
tion, in accordance with the provisions of this section, if— -

“(1) the parties mutually agree; or

“(2) before the date of first distribution in the
United States of the product which is the subject of
the dispute, an interested manufacturing party or an
interested copyright party requests arbitration con-
cerning whether such product is or is not a digital
audio recording device, a digital audio recording me-
dium, or a digital audio interface device, or concern-
wng the basis on which royalty payments are to be
made with respect to such product.

“(b) ARBITRAL PROCEDURES.—

“(1) REGULATIONS FOR COORDINATION OF ARBI-
TRATION.—The Register shall, after consulting with
interested copyright parties, prescribe regulations es-
tablishing a procedure by which interested copyright

parties will coordinate decisions and representation
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concerning the arbitration of disputes. No interested
copyright party shall have the authority to request,
agree to, or (except as an intervenor pursuant to sub-
section (c) of this section) enter into, binding arbitra-
tion unless that party shall have been authorized to
do so pursuant to the regulations prescribed by the
Reguister.

“(2) PANEL.—Euxcept as otherwise agreed by the
parties to a dispute that is to be submitted to binding
arbitration under subsection (a) of this sectiom, the
dispute shall be heard by a panel of three arbitrators,
with one arbitrator selected by each of the two sides
to the dispute and the third arbitrator selected by mu-
tual agreenient of the first two arbitrators chosen.

“(3) DECISION.—The arbitral panel shall render
its final decision concerning the dispute, in a written
opinton explaining its reasoning, within 120 days
after the date on which the selection of arbitrators has
been concluded. The Register shall cause to be pub-
lished in the Federal Register the written opinion of
the arbitral panel within 10 days after receipt thereof.

“(4) TITLE 9 PROVISIONS TO GOVERN.—Except
to the extent inconsistent with this section, any arbi-
tration proceedings under this section shall be con-

ducted in the same manner, subject to the same lim-
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itations, carried out with the same powers (including

the power to summon witnesses), and enforced in the

courts of the United States as an arbitration proceed-
ing under title 9, United States Code.

“(5) PRECEDENTS.—In rendering a final deci-
ston, the arbitral panel shall take into account any
final decistions rendered wm prior proceedings under
this section that address tdentical or similar issues;
and failure of the arbitral panel to take account of
such prior decisions may be considered vmperfect exe-
cution of arbitral powers under section 10(a)(4) of
title 9, United States Code.

“(c) NOTICE AND RIGHT TO INTERVENE.—Amy inter-
ested copyright party or interested manufacturing party
that requests an arbitral pfroéeeding under this section shall
provide the Register with notice concerning the paities to
the dispute and the nature of the dispute within 10 days
after formally requesting arbitration under subsection (a)
of this section. The Register shall cause a summary of such
notice to be published in the Federal Register within 30
days after receipt of such notice. The arbitral panel shall
permit any other interested copyright party or interested
manufacturing party who moves to intervene within 20

days afier such publication to intervene in the action.
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“(d) AUTHORITY OF ARBITRAL PANEL T0 ORDER RE-

LIEF . —

“(1) TO PROTECT PROPRIETARY INFORMATION.—
The arbitral panel shall issue such orders as are ap-
propriate to protect the proprietary technology and
mformation of parties to the proceeding, including
provision for imjunctive relief in the event of a vio-
lation of such order.

“(2) TO TERMINATE PROCEEDING.—The arbitral
panel shall terminate any proceeding that it has good
cause to believe has been commenced in bad faith by
a competitor in order to gain access to proprietary
wnformation. The panel shall also terminate any pro-
ceeding that it believes has been commenced before the
technology or product at issue has been sufficiently
developed or defined to permit an informed decision
concerning the applicability of this chapter to such
technology or product.

“(3) TO ORDER RELIEF.—In any case in which
the arbitral panel finds with respect to devices or
media that were the subject of the dispute, that roy-
alty payments have been or will be due under section
1011 of thas title through the date of the arbitral dect-
ston, the panel shall order the deposit of such royalty
payments pursuant to section 1013 of this title, plus
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interest calculated as provided under section 1961 of

title 28, United States Code. The arbitral panel shall

not award monetary or injunctive relief, as provided
in section 1031 of this title or otherwise, except as 1s
expressly provided wn this subsection.

“(e) EFFECT OF ARBITRATION PROCEEDING ON CIVIL
ACTIONS AND REMEDIES.—Notwithstanding any provision
of section 1031 of this title, no civil action may be brought
or relief granted under section 1031 of this title against
any party to an ongoing or completed arbitration proceed-
tng under this section, with respect to devices or media that
are the subject of such an arbitration proceeding. However,
this subsection does not bar—

“(1) an action for injunctive relief at any time
based on a violation of section 1021 of this title; or

“(2) an action or any relief with respect to those
devices or media distributed by their importer or
manufacturer following the conclusion of such arbi-
tration proceeding, or, if so stipulated by the parties,
prior to the commencement of such proceedings.

“f) ARBfTRAL Co8T1S.—Except as otherwise agreed by
the parties to a dispute, the costs of an arbitral proceeding
under this section shall be divided among the parties in
such fashion as 1s considered just by the arbitral panel at

the conclusion of the proceeding. Each party to the dispute
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- shall bear it own attorney fees unless the arbitral panel de-

termines that a nonprevailing party has mot proceeded in
good faith and that, as a matter of discretion, it is appro-
priate to award reasonable attorney’s fees to the prevailing
party.”.
SEC. 3. TECHNICAL AMENDMENTS.

(a) FUNCTIONS OF REGISTER.—Chapter 8 of title 17,
United States Code is amended—

(1) in section 801(b)—

(A) by striking “and” at the end of para-

graph (2);

(B) by striking the period at the end of
paragraph (3) and inserting “; and”; and

(C) by adding the following new paragraph
at the end:

“(4) to distribute royally payments deposited
with the Register of Copyrights under section 1014, to
determine, tn cases where controvefsy exists, the dis-
tribution of such payments, and to carry out its other
responsibilities under chapter 10”’; and

(2) 1n section 804(d)—

(A) by inserting “or (4)” after “801(b)(3)”;
and

(B) by striking “or 119” and inserting
“119, 1015, or 1016”.
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(b) DEFINITIONS.—Section 101 of title 17, United
States Code, is amended by striking “As used” and insert-
g “Except as otherwise provided in this title, as used”.

(c) MASk WORKS.—Section 912 of title 17, United
States Code, is amended—

(1) in subsection (a) by inserting “or 10” afler

“8”; and

(2) in subsection (b) by imserting “or 10” afler

“8”.

SEC. 4. EFFECTIVE DATE.

This Act, and the amendments made by this Act, shall
take effect on the date of the enactment of this Act or Janu-
ary 1, 1992, whichever date 1s later.

SEC. 5. TECHNICAL REFERENCE DOCUMENT FOR AUDIO
HOME RECORDING ACT OF 1991.
SEC. 6. REPEAL OF SECTION 5.

Effective upon publication of the Technical Reference
Document in the Federal Register pursuant to section
1022(a) of this title—

(a) section 5 of this Act shall be repealed, and
(b) section 1001(14) of this title shall be amend-
ed by striking “in section 5 of this Act” and inserting

“as such document was published in the Federal Reg-

ister pursuant to section 1022(a) of this title”.
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TECHNICAL REFERENCE DOCUMENT FOR THE
AUDIO HOME RECORDING ACT OF 1991
INTRODUCTION

This Technical Reference Document is provided to fa-
cilitate the implementation of legislation relating to digital
audio recording (“DAR”) devices, known as the “Audio
Home Recording Act of 19917 (“the Act”).

This Technical Reference Document establishes the
standards and specifications that are mecessary to imple-
ment the Serial Copy Management System (“SCMS”)
under the Act. It draws in part from specifications proposed
to the International Electrotechnical Commission (“IEC”)
in “IEC 958: Digital Audio Interface” (First edition 1989-
03) and “Amendment Number 1 to IEC 958 (1989): Digital
Audio Interface, Serial Copy Management System” (Ref-
erence 84(C0)126 submitted on June 21, 1991) (collectively,
“IEC 958”), and “IEC 60A(C0)136 Part 6: Serial copy
management system for consumer audio use DAT record-
ers”’. The standards and specifications set forth herein relate
only to the vmplementation of SCMS wvia digital audio
interface signals, DAR devices and digital audio interface
devices. The standards and specifications set forth herein,
as they may be amended pursuant to an order of the Sec-
retary of Commerce under section 1022(b) of subchapter C
of the Act, shall be considered determinative under the Act,
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regardless of any future action by the IEC or by a manufac-

turer or by an owner of a proprietary technology.

SCMS 1s intended to prohibit DAR devices from re-
cording “‘second-generation” digital copies from ‘‘first-gen-
eration” digital copies containing audio material over
which copyright has been asserted via SCMS. It does mot
generally restrict the ability of such devices to make “first-
gemeration” digital copies from “original” digital sources
such as prerecorded commercially available compact discs,
digital transmissions or digital tapes.

Currently, the predominant type of DAR device offered
for sale in the United States is the DAT recorder, which
records and sends digital signals in accordance with the
IEC 958 mnonprofessional digital audio interface format.
Additional types of DAR devices and interface formats are
being or may be developed. The standards and specifications
in this Technical Reference Document are not z"nte'ndedA to
hinder the development of such new technologies but require,
i accordance with section 1021(a)(1)(A)-(C) of subchapter
C of the Act, that they incorporate the functional character-
istics of SCMS protection. In order for a DAR device to
be “compatible with the prevailing method of implementing
SCMS,” to the extent DAR devices are capable of recording
signals sent in a particular digital audio interface signal

Jormat, the SCMS information must be accurately recetved
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and acted upon by the DAR devices so as to correctly imple-

ment the same level of SCMS protection provided by that
format. “Compatibility” does not require direct bit-for-bit
correspondence across every interface signal format; indeed,
particular interface signal formats may be recordable by
some, but not all, DAR devices. To the extent that any digi-
tal audio interface device translates and sends signals in
a form that can be recorded by a particular DAR device,
however, “compatibility” requires that the SCMS informa-
tion also be accurately translated and sent by the interface
device, and accurately read and acted upon by the DAR
device.

This document is in three parts. Part I section A sets
Jorth standards and specifications constituting the func-
tional characteristics for implementing SCMS in digital
audio} interface signals. Sections B and C then apply these
standards and specifications in a specific reference for im-
plementing SCMS in the IEC 958 nonprofessional digital
audio interface format. Part II section A similarly first sets
Jorth standards and specifications constituting the func-
tional characteristics for implementing SCMS in DAR de-
vices. Sections B and C then apply these standards and
specifications in a specific reference for implementing
SCMS8 with respect to the recording and play-back func-
tions of nonprofessional model DAT recorders. Part III con-
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tains a series of charts that apply and correlate those codes

that are mandated for implementation in DAT recorders
by parts I-C and II-C of this document.

The terms “digital audio interface device,” “digital
audio recording device,” “digital audio recording medium,”
“distribute,” “professional model,” and ‘transmission” as
used in this document have the same meanings as in the
Act. “Generation status” means whether the signal ema-
nates from a source that has been produced or published
by or with the authority of the owner of the material, such
as commercially released pre-recorded compact discs or dig-
ital tapes or a digital transmission (referred to herein as
“original”); or whether the signal emanates from a record-
ing made from such “original”’ material.

PART I. IMPLEMENTATION OF SCMS IN DIGITAL AUDIO
INTERFACE FORMATS

Various consumer devices are capable of producing
digital audio signals. Currently, for example, compact disc
players, DAT recorders and analog-to-digital converters can
send digital audio signals; future devices may include digi-
tal microphones or recordable compact disk devices. To en-
able communication between these different types of devices
and a DAR device, it is necessary and desirable to establish
common protocols or “interfaces” that mandate specific in-

Jormation in the digital audio output signal of each device.
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Digrtal signal interfaces may enable communication of dif-
Sferent types of data. A “digital audio interface signal” com-
municates audio and related interface data as distinguished
from, for example, computer or video data. Digital audio
wnterface signal formats may be established for particular
types of devices or uses. For example, interface protocols
may exist for broadcast use, or for users of professional
mvodel products (“professional interface”) or for mon-
professional model products (“nomprofessional interface”)
or for momprofessional model products (“nonprofessional
interface”). One such set of protocols already has been estab-
lished in the document IEC 958. Sections B and C of part
I summarize and mandate the implementation of SCMS
in the IEC 958 nonprofessional interface.

Section A sets forth the standards and specifications
Jor implementing SCMS in digital audio interface signals
and devices.

(A) DIGITAL AUDIO INTERFACE STANDARD.—To vm-
plement the functional characteristics of SCMS in mon-
professional digital audio interface signal formats, whether
presently known or developed in the future, the following
conditions must be observed:

(1) The digital audio interface format shall pro-

vide a means to indicate—
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(a) whether or not copyright protection 1s
being asserted via SCMS over the material being
sent via the interface; and
(b) whether or not the generation status of
the material being sent via the interface is origi-
nal.

(2) If the digital audio interface format has dis-
crele professional and monprofessional modes, the
interface format and digital audio interface devices
shall indicate accurately the professional or non-
professional status of the interface signal. Such indi-
catton 1s referred to generically as a “channel status
block flag”.

_ (3) If the nterface format has a discrete mode
for sending data other than audio material, the inter-
Jace format shall indicate accurately whether or not
the interface signal contains audio material.

(4) If a digital audio inlerface device 1s éapable
of combining more than one digital audio input sig-
nal into a single digital audio output signal, and if
copy right 1s asserted via SCMS over t}w material
being sent in at least one of the imputl signals, then
the device shall indicate in the output signal that
copyright is asserted over the entire output signal. If
copyright protection s asserted via SCMS over any
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of the wmput signals, and the generation status of that

copyright-asserted signal ts not original, then the en-
tire output signal shall indicate that copyright is as-
serted and that the generation status ts not original.

(5) Devices that are capable of reading original
recordings and/or DAR media, and that are capable
of sending digital audio signals that can be recorded
by a DAR device, shall accurately read the copyright
and generation status information from the media
and accurately send that information.

(6) Devices having a mnonprofessional digital
audio tnterface shall receive and accurately send the
copyright and generation status information.

(7) Professional devices that are capable of send-
tng audio information in a monprofessional digital
audio interface format shall send SCMS information
as wmplemented for that format. However, mothing
shall prevent professional devices andfor recording
professionals engaged in a lawful business from set-
ting SCMS information according to the meeds of re-
cording professionals.

(8) If the audio signal is capable of being re-
corded by a DAR device and the interface format re-
quires an indication of the type of device sending the
signal via the interface, then the device shall send the

*S 1623 RS




O o0 N O W A W N =

NN N N N N = o e e e e e ek e
N S W N = O VW o0 ~N OO \n &b W N = ©

123
most accurate and specific designation applicable to
that device; for example, “Category Codes” as set
Jorth in part I with reference to the IEC 958 non-
professional interface.

(9) Devices that recetve digital audio trans-
maissions sent without copyright and generation status
information shall indicate that copyright s asserted
over the transmitted audio material and that the gen-
eration status is original. If the transmaitting entity
wishes to tramsmit copyright status information it
shall do so accurately, and the information shall ac-
curately be received and sent unaltered by the receiv-
ing device. In the case of Electronic Audio Software
Delivery signal transmissions, the receiver shall accu-
rately recetve gemeration status information as sent
by the transmitiing entity so as to permait or restrict
recording of the transmaitted signals. “Electronic

»”

Audio Software Delivery” refers to a type of trams-
massion whereby the consumer interactively deter-
mines what specific work(s) and/or events(s) are re-
cetved. This includes, for example, “audio on de-
mand” (electronic selection and delivery of sound re-
cordings for copying) or “pay-per-listen” reception,
as distinguished from regular broadcasf or com-

parable cable radio programming services.
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1 (10)(a) If the digital audio portion of an inter-
2 face signal format is recordable by a “preexisting”’
3 type of DAR device, that is, one that was distributed »
4 prior to the distribution of the interface signal for-
5 mat, then the signal format shall implement the rules .
6 of SCMS8 so that the preexisting DAR device will act
7 upon- the rules of SCMS applicable to that DAR de-
8 vice.
9 (b) If a type of DAR device is capable of record-
10 ing the digital audio portion of signals sent by a pre-
11 existing digital audio interface device, then the DAR
12 device shall implement the rules of SCMS so that the
13 DAR device will act upon the rules of SCMS applica-
14 ble to that preexisting digital audio interface device’s
15 Sformat.
16 (c) If a digital audio interface device is capable
17 of translating a signal from ome interface format to
18 another, then the device also shall accurately translate
19 and send the SCMS information. V.
20 (B) SumMMARY OF SCMS IMPLEMENTATION IN THE

21 IEC 958 DIGITAL AUDIO INTERFACE.—Under IEC 958,
22 SCMS is implemented via inaudible information, known
23 as “channel status data”, that aMpanies a digital audio
24 signal being sent to or by a DAR device via a non-

25 professional digital audio interface. Like all digital data,
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channel status data consist of numerical information en-
coded as a series of zeros and ones. Each zero or one con-
stitutes a “bit” of data in which both zero and ome may
wmpart information concerning the composition of the audio
signal being sent to or by a DAR device. Bits represented
wn this Technical Reference Document as “X”’, rather than
as zero or one, indicate that those bits may be either zero
or one without affecting the specifications set forth herein.

Channel status data bits are organized into units of
information, known as “blocks,” relating to both the left and
right stereo audtio channels. Each block contains 192 bits
of information, numbered consecutively from 0 to 191.
Those channel status bits that are significant to the imple-
mentation of SCMS via the IEC 958 interface are included
within channel status bits 0 through 15. Certain of these
16 bits identify professional or monprofessional interfaces;
some specify copyright assertion; and some identify the gen-
eration nmumber of a recording. The remaining bits are
“Category Codes” that describe the type of device sending
the digital audio signal. More complete descriptions of these
channel status bits are set forth in the remaining sections
of this part L.

IEC 958 defines professional and nonprofessional
interface formats for digital audio signals. An IEC 958 pro-

fesstonal interface contains particular types of channel sta-
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tus data for such digital audio recording devices as would
be used in professional model products. An IEC 958 non-
professional interface contains different types of channel
status data. The channel status data sent in a mon-
professional interface are incompatible with the channel
status data in a professional interface; a DAR device can-
not correctly read the channel status data sent in a profes-
stonal interface. |

The specifications summanrized herein and mandated
in sectton C apply only to devices that send or read an
IEC 958 nonprofessional interface signal. To the extent that
a professional device also may have a IEC 958 mnon-
professional interface, such a professional device must be
capable to sending channel status data -via s non-

professional interface in accordance with the standards set

16 forth herein. However, nothing in this Technical Reference

17
18
19
20
21
22
23
24
25

Document shall be interpreted to prevent a professional de-
vice having an IEC 958 nonprofessional interface and/or
recording professionals engaged in a lawful business from
permitting such channel status data bits to be set in accord-
ance with the needs of recording professionals.

All devices having a digital audio output capable of
supplying a digital audio signal to a DAR device through
an IEC 958 nonprofessional interface must implement five

types of codes located between Channel Status Bits 0 and
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1 15. For the IEC 958 interface format, Channel Status Bits
2 0 through 15 are supplied in a digital audio output signal
3 to a DAR device as follows:
4 (1) BIT 0.—Bit 0 (the “Channel Status Block

. 5 Flag”), one of the “Control” bits, shall identify wheth-
6 er the channel status bits are for a professional or
7 nonprofessional interface. Where Bit 0 is set as “17,
8 the signal contains the channel status data required
9 Jor a professional interface. Where Bit 0 1is set as “0”,
10 the channel status data s suitable for a mon-
11 professional interface. The remaining bit assignments
12 are mandated only with respect to a nonprofessional

\ 13 interface, that vs, where Bit 0 is set as “0”.

14 (2) BIT 1.—Bit 1, another of the “Control” bits,
15 shall, ideniify whether the signal being sent to or by
16 the DAR device is a digital audio or a digital data
17 stgnal. Where Bit 1 1s set as “0”, the signal is a digi-
18 tal audio stgnal. Where Bit 1 1s set as “1”, the signal
19 . s a digital data signal.

20 (3) BIT 2.—Bit 2 (the “C” Bit), another of the

. 21 “Control” bits, shall identify whether copyright pro-

22 tection 1s asserted for the audio material being sent

23 via the digital audio signal. Where the C Bit s set
24 as “0”, copyright protection has been asserted over the
25 material being sent to the digital audio input of the
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DAR device. Where the C Bit is set as “1”’, either that

material is not protected by copyright or no copyright
protection has been asserted by the owner of that ma-
terial. There are specific applications of the C Bit for
three types of devices, as follows:

Compact disc players compatible with the
standards set forth in IEC 908 (compact disc
standard, Category Code 10000000) in effect as
of the date of enactment of the Act indicate in
the, C Bit both the copyright and generation sta-
tus of the signal. (See description of “Bit 157,
infra.) Where the signal ts original and copy-
right protection has. been asserted, the C Bit
=“0". Where no copyright protection has been
asserted, the C Bit =“1"”. Where the signal is
first-generation and copyright protection has
been asserted, the C Bit will fluctuate between
“0” and “1” at a rate of between 4—10 Hz.

Digital  Receivers (Category  Codes
001XXXXL and 0111XXXL) shall set the C Bit
as “0”, except that these devices shall send the C
Bit as “1” only where the cable operator, broad-
caster or other entity specifically transmits in-
Jormation indicating that no copyright protec-

tion has been asserted over the material.

*S 1623 RS




O 00 N O W & W N =

NN N N NN = e e ek e e e e e e
“n A W N = O VWV 00 N O N & W N = ©

129
Devices that combine digital audio input

stgnals into one digital audio output signal for
example, digital signal mizing devices) shall re-
flect whether copyright protection has been as-
serted in the C Bit for at least one of the input
signals by setting the C bit as “0” in the result-
ing digital audio output signal.

Devices in the Category Codes for General
(“00000000”) and Present A/D Converters
(“01100XXX’) are mot capable of sending copy-
right status information in the C Bit. The C Bit
in the channel status data sent by these devices
has no meaning.

There s no existing legal requirement that
a copyright owner must assert protection over its
material (and, therefore, set the C Bit as ‘“0”).
However, except as provided herein w_'ith respect
to implementation in Digital Receivers (category
codes 001XXXXL and 0111XXXL), a copyright
owner may not set the C Bit as “0” for material
that vs not copyrighted or is in the public do-
main.

(4) BITS 3-7—These bits are sent to and read

- by a DAR device, but specific bit settings for Bits 3—
7 are not necessary for the implementation of SCMS.
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(Bits 6-7 are Music Production Program Block

(“MPPB”) flag bits.)

(5) BITS 8-14.—DBits 8—14 shall specify a “Cat-
egory Code” that identifies the type of device ihat
produces the digital audio signal sent to or by a DAR
device. Using vartous combinations of zeros and ones,
Bits 8-14 can define Category Codes for as many as
128 different devices that can provide digital audio

~signals to a DAR device. According to IEC 958, the

first three to five Category Code bits (numbered Bits
810 through 8-12) describe gemeral product groups,
and the remaining Category Code bits specify par-
ticular devices within each product group. IEC 958
has assigned particular Category Codes to existing
and anticipated product groups and devices, and has
reserved additional Category Codes for future devices.

The Category Code issued by each particular de-
vice must reflect the most specific code applicable to
that device, with the following exceptions:

Digital signal processing and mizing prod-
ucts recetve digital audio signals from one or
more sources and either process or combine them
with other incoming digital audio signals. If all
mput signals come from analog-to-digital con-

verters having a Category Code “01100XXX”
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these devices should issue the Category Code of

an analog-to-digital converter rather than of the

digital signal processing or mixing device.
Sampling rate converters and digital sound

samplers come under the Category Codes for dig-

z'tal-to-dz’gital converters. If an input signal to a

sampling rate converter or digital sound sampler

comes from an analog-to-digital converter having

a Category Code “01100XXX”’, the sampling rate

converter or digital sound sampler should issue

the Category Code of the analog-to-digital con-
verter.

These exception cases will permit two genmerations of
digital copies from analog recordings, which currently s
permitted under SCMS.

The relevance of these Category Codes to SCMS as im-
plemented for devices having the IEC 958 nonprofessional
interface is described in Section C and, specifically as to
DAT recorders, in Part IT Sections B and C.

(6) BIT 15.—Bit 15 (the “L” Bit) shall indicate
the “generation status” of the digital audio signals
being sent to or by a DAR device. “Generation sta-
tus” means whether the signal emanates from a
source that has been produced or published by or with
the authority of the owner of the material, such as
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commercially released pre-recorded compact discs or

- digital tapes or a digital transmassion (referred to

herein "as “original”); or where the signal emanates
from a recording made from such “original” mate-
rial. In the latter case, a recording made directly
from an “original” source is known as a ‘first-gen-
eration” copy; a recording made from a first-genera-
tion copy ts.a “second-generation” copy; and so forth.
Because theré is mo restriction on the number of cop-

ies that can be made from material over which mo

- copyright protection has been asserted; generation sta-

tus is relevant only where copyright protection has
been asserted over the signal. For most products, if
the L Bit is set as “0”, the source 1s a recording that
1s first-generation or higher. If the L Bit is set as
“1”, the source 1s “original.” There are four specific
categories of products which indicate generation sta-
tus differently, as follows:

Compact disc players compatible with the
specifications in IEC 908 (Category Code
10000000) are incapable of controlling the L Bit.
These products signal generation status solely by
means of the C Bit (Bit 2).

" Digital audio output signals from all other
laser-optical products (Category Code
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100XXXXL) shall send the L Bit as “0” for
“original” material and the L Bit as “1” for
first-generation or higher recordings.

Digital  Receivers  (Category  Codes
001XXXXL and 0111XXXL) shall set the L Bit
as “0”; except in the case of receivers for Elec-
tronic Audio Software Delivery, which receivers
shall send the L Bit as “1” only where the entity
specifically transmits information indicating
that the material should be treated as if it were
first generation or higher.

Devices that combine more than one digital
audio input signal into one digital audio output
signal, such as digital signal processors or miz-
ers, shall reflect in the L Bit of the output signal
the highest géneratz'on status of any input con-
taining mateﬁal over which copyright protection
has been asserted. Thus, where one or more of the
constituent z'hput signals contains material that
s not original (that is, a first-generation copy)
and bver which copyright protectioﬁ is asserted,
then the device must reflect in the L Bil of the
digital audio output signal a nonoriginal gen-

eration status. In all other cases, the device shall
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134 ‘
reflect wn the L Bit that the output signal is
original.

(C) MANDATORY SPECIFICATIONS. FOR IMPLEMENTING
SCMS 1IN THE IEC 958 DIGITAL AUDIO INTERFACE.—The
Jollowing bit assignments for channel status data, as ref-
erenced in the provisions of IEC 958 paragraph 4.2.2
“Channel status data format for digital equipment for
consumer use”’, shall be mandatory for devices implement-
ing the IEC 958 interface:

(1) BITS 0—2 OF THE ‘“CONTROL” BITS.—

(a) BIT 0 (THE ‘“CHANNEL STATUS BLOCK

FLAG”):
Bit 0=0" Nonprofessional interface.
Bit 0="1" Professional interface.
(b) BIT 1:
Bit 1=0" Digital audio signals.
Bit 1=“1”" Nonaudio (data) signals.

(c) BIT 2 (THE “C”’ BIT)—

(1) CASE 1:
Bit 2="0" Copyright protection asseﬂed.
Bit 2=“1" . No copyright protection asserted or not
under copyright.
(i1) CASE 9—COMPACT DISC PLAY-
ERS.—For 'compact disc players compatible
with IEC 908 (Category Code 10000000),

the C Bit shall indicate:

Bit 2="0" Copyright protection asserted and gen-
eration status is “original”.
Bit 2="1" No copyright protection asserted.
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Where the Bit 2 fluctuates between ‘0’

and “1” at a rate between 410 Hz, copy-
right protection has been asserted and the
signal s first generation or higher.

(111) CAS'E 3—DIGITAL RECEIVERS.—
For Digital Receivers (Category Codes
001XXXXL and 0111XXXL), the C Bit
shall indicate, where copyright information

1s transmitted to the digital receiver:

Bit 2=0" Copyright protection asserted.
Bit 2=“1" No copyright protection asserted

Where mo copyright information 1is
transmatted to the recetver, the digital re-
ceiver shall set the C Bit. as “0”.

(iv) CASE 4—DIGITAL SIGNAL MIX-
ERS.—Where a single digital audio output
signal results from the combination of more

than one digital audio input signal:

Bit 2=0" Copyright protection asserted over at
least one of the constituent digital
audio input signals.

Bit 2=“1” For all of the constituent digital audio

input signals, no copyright protec-
tion asserted or not under copy-
right.
(v) EXCEPTION CASE.—The C Bit has
no meaning for A/D converters for analog
signals that do not include status informa-

tion concerming the C Bit and the L Bitl
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(that s, A/D converters in Category Code
01100XXX).

(2) BITS 3—-7.—Specific bit settings for Bits 3-

7 are not mecessary for the implementation of SCMS.

(3) CATEGORY CODE BITS 8-15:

(a) BITS s8-15—The Category Codes that

Jollow are established for particular product

groups. Where Bit 15 1is represented by “L” rath-

er than a zero or one, Bit 15 (the “L” Bit) can

be either a zero or one without affecting the Cat-

egory Code. Where Bit 15 is represented by ‘“X”’

rather than a zero or one, the device is not capa-

ble of issuing status information concerning the

L Bat:

00000000

0000001L
100XXXXL

010XXXXL
110XXXXL
001XXXXL and

0111XXXL
101XXXXL
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General. This category applies to products that
are capable of sending channel status data
but are not programmed to send such data
in accordance with the specifications set
Jorth in this Technical Reference Document
because the products were manufactured be-
Jore the effective date of the Act. This Gen-
eral Category Code shall not be used for
products manufactured after the effective
date of the Act.

Ezxperimental products not for commercial sale.

Laser-optical products, such as compact disc
players (including recordable and erasable
compact disk players) and videodisc players
with digital audio outputs.

Digital-to-digital (“D/D”) converters and sig-
nal processing products.

Magnetic tape or disk based products, such as
DAT players and recorders.

Receivers of digitally encoded audio trans-
missions with or without video signals.

Musical instruments, maicrophones and other
sources that create original digital audio sig-
nals.

~
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01100XXX Analog-to-digital (“A/D”) converters for analog
signals without status information concern-
ing the C Bil and the L Bit (“Present A/D
converters”).

01101XXL A/D converters for analog signals which in-
clude status information concerning the C
Bit and the L Bit (“Future A/D converi-
ers”).

0001XXXL Solid state memory based media products.

Particular devices within eack product group de-
fined above shall be assigned specific Category
Codes in accordance with IEC 958. Manufactur-
ers of any device that is capable of supplying a
digital audio input to a DAR device must use
the most specific Category Code applicable to
that particular device. However, digital signal
processing or digital signal maixing products in
Category Code product group “010XXXXL" shall
issue the Category Code for Present A/D convert-
ers where all the input signals have the Category
Code for a Present A/D converter. Similarly,
sampling rate converters 1in Category Code
“0101100L” and digital sound samplers in Cat-
egory Code “0100010L” shall issue the Category
Code for Present A/D converters where the input
signal comes from a Present A/D converter.

(b) BIT 15 (THE “L” BIT).—The L Bit shall
be used to identify the generation status of the

digital audio input signal as emanating from an

*S 1623 RS



wn AW N

O 0 3 O

10
11
12
13

14
15
16
17
18
19

138

“original” source or from a nonoriginal (that is,

first-generation or higher) recording.

*S 1623 RS

(1) CASE 1—GENERAL CASE.—For all

_Category Codes (except as explicitly set

forth below), the L Bit shall indicate:

Bit 15=0" First-generation or higher recording.

Bit 15="1" “Original” source, such as a commer-
cially released prerecorded digital
audiogram.

'(2) CASE 2.—LASER OPTICAL PROD-
UCTS.—The reverse é’ituatz'on is valid for
laser optical products (Category Code
100XXXXL), other tha'n compact disc play-
ers compatible with IEC 908 (Category
Code 10000000). For iase} optical products
in Category Code 100XXXXL, the L Bit
shall indicate:

Bit 15 = “1” First-generation or higher recording.

Bit 15 = “0” “Original” recording, such as a com-
mercially released prerecorded com-
pact disc.

(3) CASE 3.—DIGITAL RECEIVERS.—
For Digital Recewvers (Category Codes
001XXXXL and 0111XXXL), Bit 15 always
shall be set as “0”; except for receivers for
Electronic Audio Software Delivery, for
which the L Bit shall indicate:

Bit 15 = “0” Generation status information trans-
mitted as “original” material.
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Bit 15 = “1” Generation status information trans-
mitted as for nonoriginal material,
or no generation status information
transmitted.

(4) CASE 4.—DIGITAL SIGNAL MIX-
ERS.—Where a si'ngle digital audio output
signal results from the combination of more

than one digital audio input signal:

Bit 15 = “0” One or more of those constituent digi-
tal audio tnput signals over which
copyright protection has been as-
serted 1is first-generation or higher.

Bit 15 = “1” All other cases.

(5) EXCEPTION CASE.—The L Bit has
no meaning for A/D converters for analog
signals that do mot include status informa-
tion concerning the C Bit and the L Bit
(that 1s, A/D converters in Category Code
01100XXX) and compact disc players in
Category Code 10000000.

PART II. SERIAL COPY MANAGEMENT SYSTEM FOR DAR
DEVICES AND NONPROFESSIONAL MODEL DAT RE-
CORDERS

The intention of SCMS is generally to prevent DAR
devices from making second-gemeration or higher “serial”
digital recordings of “original”’ digital audio material over
which copyright protection has been asserted through

SCMS. SCMS does not prevent the making of a first-gen-

eration recording of such “original” digital audio material.

As future technologies permit, SCMS may limit the digital
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recording by a DAR device of analog audio material over

which copyright protection has been asserted to the making
of only first-generation digital copres. However, because
present technology does not identify whether analog audio
material is protected by copyright, SCMS will not prevent
the making of first- and second-generation digital copies of
such material. SCMS will not restrict digital recording of
material cahyz'hg an indication through SCMS that copy-
right protection has not been asserted. SCMS does not apply
to professional model products as defined under the Act.

(A) GENERAL PRINCIPLES FOR SCMS IMPLEMENTA-
TION IN DAR DEVICES.—To implement the functional
characteristics of SCMS in DAR devices, whether presently
known or developed in the future, the following conditions
must be observed:

(1) A digital audio recording medium shall be
capable of storing an indication of—

(a) whether or mot copyright protection is
being asserted over the audio material being sent
via the interface and stored on the DAR me-
dium; and

(b) whether or not the gemeration status of
the audio material being sent via the interface

and stored on the DAR medium 1is original.
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(2) If the digital audio interface format being
sent to and read by a DAR device has discrete modes
Jor professional as well as nonprofessional purposes,
the DAR device shall distinguish accurately the pro-
fessional or nonprofessional status of the interface sig-
nal.

(3) If the interface format has a discrete mode
for sending data other than audio material, the DAR
device shall distinguish accurately whether or not the
wnterface signal contains audio material.

(4) A DAR device capable of receiving and re-
cording digital audio signals shall observe the fol-
lowing rules:

(a) Audio material over which copyright is
asserted via SCMS and whose generation status
18 original is permitted to be recorded. An indi-
cation that copyright is asserted over the audio
material contained in the signal and that the
generation status of the recording is first genera-
tion shall be recorded on the media.

(b) Audio material over which copyright is
not asserted via SCMS may be recorded, without
regord to gemeration status. An indication that
copyright is not asserted shall be recorded on the

media.
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(c) Audio material over which copyright is
asserted via SCMS and whose generation status
is not original shall not be recorded.

(5) DAR wmedia shall store the copyright and
generation status information as described herein
during recording in a manner that the information
can be accurately read.

(6) Devices that are capable of reading original
recordings and/or DAR wmedia, and that are capable
of sending digital audio signals that can be recorded
by a DAR device, shall accurately read the copyright
and " generation status information from the media
and accurately send the information.

(7) DAR devices shall not be capable of recording

digital audio signals transmitted in a professionai

digital audio interface format.

(8) DAR devices having a nonprofessional digi-
tal audio interface shall receive and accurately send
the copyright and generation status information.

(9) Professional devices that are capable of send-
g audio wmformation in a nonprofessional digital
audio interface format shall send SCMS information
as implemented for that format. However, nothing
shall prevent professional devices and/or recording

professionals engaged in a lawful business from set-
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ting SCMS information according to the needs of re-

cording professionals.

(10) Digital audio signals that are capable of
being recorded by a DAR device bul that have no in-
formation concerning copyright and/or generation
status shall be recorded by the DAR device so that the
digital copy 1s copyright asserted and original gen-
eration status.

(11) If the signal is capable of being recorded by
a DAR device and the interface format requires an
indication of the type of device sending the signal via
the interface, then the device shall send the most accu-
rate and specific designation applicable to that de-
vice; for example, “Category Codes” as set forth in
part I with reference to the IEC 958 nonprofessional
wnlerface.

(12) Except as may be provided pursuant to sec-
tion 1022(b)(4) of subchapter C of the Act, a DAR de-
vice that 1s capable of converting analog input signals
to be recorded in digital format shall indicate that the
digital copy s copyright asserted and original gen-
eration status.

(13)(a) If the digital audio portion of an inter-
Jace signal format is recordable by a “p}eea:isting”

type of DAR device, that 1s, one that was distributed
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. prior to the distribution of the interface signal for-
mat, then the signal format shall ymplement the rules
of SCMS so that the preexisting DAR device will act
upon the rules of SCMS applicable to that DAR de-
vice.

(b) If a type of DAR device is capable of record-
g the digital audio portion of signals sent by a pre-
existing digital audio interface device, then the DAR
device shall implement the rules of SCMS so that the
DAR device will act upon the rules of SCMS applica-
ble to the format of that preexisting digital audio
wnterface device.

(c) If a digital audio interface device is capable
of tmnsiatz’ng a signal from one interface format to
another, then the device also shall accurately translate -
and send the SCMS information.

(B) SUMMARY OF MANDATORY SCMS8 SPECIFICATIONS
FOR DAT RECORDERS.—SCMS, to be implemented for
DAT machines, requires that a DAT machine must play-
back and/or record specific inaudible data in a particular
location on a DAT tape. According to IEC documents “IEC
60A(C0O)130 part 1: Drgital Audio Tape Cassette System
(DAT) . Dimensions and Characteristics” and “IEC
60A(C0O)136 part 6: Serial copy management system for

consumer audio use DAT recorders”, that particular loca-
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1 tien on the digital audio tape consists of two bits known

2 as “subcode ID6 in the main ID in the main data area’

3 (“IDé6”).
4 (1) SCMS OPERATION WHEN PLAYING A DAT
5 TAPE.—With respect to the play-back function, a
6 DAT machine that is connected to a DAT recorder
7 can provide digital audio output signals via a non-
8 professional interface. In that circumstance, the DAT
9 play-back machine functions as a digital audio inter-
10 face device that must provide channel status data con-
11 Jorming to the general principles and specifications
12 set forth in part I. SCMS as implemented for the IEC
13 958 mnonprofessional interface format requires that
14 when a DAT tape s played back, the DAT play-back
15 machine reads the information from ID6 on the tape
16 and then sends the corresponding channel status data
17 (concerning Bit 2 “the C Bit” and Bit 15 “the L
18 Bit”), along with the Category Code for a DAT ma-
19 chine, in its digital audio output signal. The channel
20 status data to be sent in response to the various set-
21 tings of ID6 are as follows: |
22 (a) Where ID6 1is set as “00”, copyright
23 protection has not been asserted over the mate-
24 rial under SCMS. In response to ID6, the digital
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audio signal output of the DAT will provide the

C Bit set as “1” and the L Bit set as “0”.

(b) Where ID6 1is set as “10”, copyright pro-
tection has been asserted over the material under
SCMS and the recording is mot “original”. In
response to ID6, the digital audio output signal
of the DAT will provide the C Bit set as “0” and
the L Bit set as “0”.

(c) Where ID6 1s set as “11”, copyright pro-
tection has been asserted over the material under
SCMS and the recording is “original”. In re-
sponse to 1D6, the digital audio output signal of
the DAT will provide the C Bit set as “0” and
the L Bit set as “1”.

(2) SCMS OPERATION WHEN RECORDING ON DAT

- TAPE.—With respect to the recording function, SCMS
governs the circumstances and manner in which a

- DAT recorder may record a digital audio input sig-
nal. A DAT recorder implementing SCMS informa-
tion being sent in the IEC 958 monprofessional inter-
face format must be capable of acknowledging the
presence or absence of specific channel status informa-

- tion being sent to the DAT recorder via its digital
audio tnput. The DAT recorder then responds to that

channel status information by either preventing or
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permitting the recording of that digital audio imput
signal. If recording is permitted, the DAT machine
records specific codes in ID6 on the tape, so that
when the tape is played back, the DAT machine will
issue the correct chamnel status data in its digital
audio output signal. The settings of ID6 to be re-
corded in response to particular IEC 958 channel sta-
tus bit information are as follows:

(a) Where the C bit of the digital audio
mput stgnal is set as “0” (copyright protection
asserted), the DAT recorder shall mot record the
mput, except in three circumstances: (a) where
the wmput s original material and the digital
audro input signal comes from one of the prod-
ucts on the “Category Code White List” (section
D below); (b) where the digital audio input sig-
nal contains an undefined Category Code (in
which case only ome generation of recording is
permitted); or, (c) where the digital audio input
signal comes from a product with a defined Cat-
egory Code but the product currently is not ca-
pable of transmitting information regarding
copyright protection (im which case, two genera-
tions of copying are possible). In circumstances

(a) and (b) above, the DAT recorder will record
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“10” i ID6 to prevent further copying. In cir-
cumstance (c) above, the DAT recorder will
record “11” wn ID6 for the first-generation copy.

(b) Where the C Bit of the digital audio
input stgnal vs set as “1” (no copyright protec-
tion asserted or mot copyrighted), the DAT re-
corder will record “00” in ID6, and unlimited
generations of copying will be permitied.

(c) Where the C Bit of the digital audio
mput signal fluctuates between “0” and “1” at
a rate of between 4—10 Hz, the signal is coming
from a compact disc player compatible with IEC
908 (Category Code 10000000) which plays back
a compact disc that is mot an “original” and
that contains material over which copyright pro-
tection has been asserted. The DAT recorder shall
not record in this circumstance.

(d) The condition “01” in ID6 has been as-
stgned mo meaning within SCMS. Therefore, to
prevent circumvention of SCMS, the DAT re-
corder shall not record “01” wn ID6 on the tape.

(C) MANDATORY SPECIFICATIONS FOR IMPLEMENTING

SCMS IN DAT RECORDERS IN THE IEC 958 FORMAT—

(1) MANDATORY STANDARDS FOR DIGITAL AUDIO

OUTPUT SIGNALS.—
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(a) CATEGORY CODE BIT 15 (THE “L”

BIT).—All nonprofessional model DAT recorders
having a IEC 958 interface shall provide the
Category Code “1100000L’’ in the channel status

bits of the IEC 958 digital audio output signal.
The status of the L Bit of the Category Code

shall be provided in the digital audio output sig-
nal of the DAT recorder as follows, in accordance
with the status of IDG6:

*S 1623 RS

When ID6 is “00”, the digital audio
output signal shall indicate in the L Bit of
the Category Code that the output source is
either a first-generation or higher DAT tape
recorded from an “original” source, or an
“original” commercially released
prerecorded DAT tape of wmaterial over
which copyright protection is not being as-
serted under SCMS. In either of these cases,
the L Bit shall be set as “0”, and the com-
plete Category Code would be “11000000”.

When ID6 is “10”, the digital audio
output signal shall indicate in the L Bit of
the Category Code that the output sowrce is
a first-generation or higher DAT tape re-

corded from an “original” source (that is, L
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Bit=“0").  The complete Category Code in

this case would be “11000000”.

When ID6 1is “11”, the digital audio
output signal shall indicate in the L Bit of
the Category Code that the output source is
an “original” source, such as a commer-
cially released prerecorded DAT tape (that
ts, L Bit=“1"). The complete Category
Code in this case would be “11000001”.

(b) Bir 2 (THE “c” BIT).—All mnon-
professtonal model DAT recorders having an
IEC 958 nmonprofessional interface shall provide
an output code in the C Bit in the channel sta-
tus bits of the IEC 958 digital audio output sig-
nal. The C Bit shall be applied in the digital
audio output signal as follows, in accordance
with the status of ID6:

When ID6 is “00”, the C Bit shall be
set as “1”.

When ID6 is “10” or “11”, the C Bit
shall be set as “0”.

(2) MANDATORY SPECIFICATIONS FOR RECORD-
ING FUNCTIONS.—SCMS with respect to recording
Sfunctions performed by a monprofessional model DAT

recorder recewving digital audio input signals in the
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IEC 958 nonprofessional interface format shall be im-

plemented as follows:

(a) Digital audio input signals in which
the C Bit is set as “0” shall not be recorded, ex-
cept for the cases specified below in paragraphs
b, d, and e.

(b) A DAT recorder may record a digital
audio input signal in which the C Bit 1s set as
“0”, where the Category Code of the signal 1is
listed in the “Category Code White List.” The
DAT recorder shall record “10” in ID6 on the
tape in thas case.

(c) For digital audio input signals in which
the C Buit s set as “1”, the DAT recorder shall
record “00” in ID6 on the tape except for those
cases specified below in paragraphs d and e.

(d) For digital audio input signals that
contain Category Code information that is mot
defined in this document, the DAT recorder shall
record “10” im IDG6, regardless of the status of
the C Bit or the L Bit. |

(e) For digital audio input signals originat-
g from a source identified as an A/D converter
with the Category Code “01100XXL”, or from

other sources such as from A/D converters with
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the Category Code for “General” (“00000000”),

the DAT recorder shall record “11” wn ID6, re-
gardless of the status of the C Bit or the L Bit.
This requirement shall be applied to digital
input signals that do mot contain source infor-
mation of the original signal before digitization,
Sfor example, and A/D converter that does not de-
liver source information.

(f) For digital imput signals origimating
from an A/D converter with the Category Code
“01101XXL”, which can deliver original source
information concerning the C Bit and L Buit
even if the source is in analog format, the re-
quirement stated above in paragraph e shall not
be applied. The “Category Code Whate List” in-
cludes this Category Code.

(9) A DAT tape of “original” generation
status over which copyright protection has been
asserted shall contain “11” wn ID6. A DAT tape
of “original” generation status over which mno

copyright protection has been asserted shall con-

~tarn “00” in IDE6.

(h) A DAT recorder shall not record digital
audio nput stgnals where the C Bit alternates

between “0” and “1” at a frequency of between
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4 and 10 Hz and the Category Code is for a

Compact disc digital audio signal (“10000000”),
as in the case of digital audio input signals from
recordable or erasable compact discs that are not
“original” and that contain material over which
copyright protection has been asserted.

(1) A nonprofessional model DAT recorder
shall not record digital audio input signals sent
Jrom a professional interface, that 1s, where
channel status Bit 0 is set as “1”.

(j) The condition “01” in ID6 1is mot to be
used.

(k) Category codes and the C Bit included
in the channel status information of digital
audio input signals being sent to or by a DAT
recorder shall mot be deleted or modified and
shall be monitored continuously and acted wpon

accordingly.

(D) “CATEGORY CODE WHITE LIST” —

100XXXX0 Laser optical product.

010XXXX1 Digital-to-digital converter and signal process-
ing devices.

110XXXX1 Magnetic tape and disk based product.

001XXXX0 and 0111XXX0 Receivers of digitally encoded audio trans-
missions with or without video signals.

101XXXX1 Musical instruments.

01101XX1 Future A/D converter (with status information
concerning the C Bit and L Bit).

0001XXX1 Solid state memory based media products.

00000011 Ezxperimental products not for commercial sale.
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PART III. APPLICATION OF SCMS IN DAT RECORDERS

IMPLEMENTING THE IEC 958 INTERFACE

The following charts apply and correlate those codes
that are mandated under the Act to implement SCMS in
nonprofessional model DAT recorders having an IEC 958
nonprofessional interface, in those sttuations contemplated
by these standards. The columns in each of these charts
tdentify the following information:

The “Signal Source” column describes the type of
product sending the digital audio signal to a DAT recorder.

The three columns under the heading “Digital Audio
Input Signal,” that s, the signal sent to the DAT recorder,
tdentify the correct channel status information in the C Bit,
Category Code Bits 8-14 and the L Bit, respectively, which
correspond to each product. (In each case, Bit 0 will be “0”
to indicate that the signal is being sent in the IEC 958
nonprofessional interface format, and Bit 1 will be “0” to
indicate that the signal consists of audio data.)

The next three columns under the heading “DAT Re-
corder Response” identify the response of the DAT recorder
to the corresponding digital audio input signal. The column
“ID6” specifies the code that the DAT recorder will record
on the tape in ID6 in response to the digital audio input
signal. The last two columns set forth the correct channel
status information in the C Bit and L Bit that are sent
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wn the digital audio output signal of a DAT recorder in
response to the setting of 1D6.
Each of the appropriate codes is set forth in the cases
described belpw:

Case 1: Where copyright protection has been asserted over the digilal audio input, and the
source of the input is “original” material (Only first-generation recording permitied):

A W N =

Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Categorycode | Lbit | ;o | cBit | Lbit
(Bit 2) (Bits 8-14) (Bit 15) (Bit 2) | (Bit 15)

Laser Opticsh eeerreve.. 0 100XXXX 0 10 0 0
D/D converter ...... 0 010XXXX 1 10 0 0
Magnetic prod. ... 0 110XXXX 1 10 0 0
Musical Instrum. . 0 101XXXX 1 10 0 0
Future A/D conv. . 0 01101XX 1 10 0 0
Digital Receiver ... 0 001LXXXX 0 10 0 0
Digital Receiver ... 0 0111XXX 0 10 0 0
Ezxpery tal 0 0000001 1 10 0 0
Solid state dev. ..................... 0 0001.XXX 1 10 0 0

Case 2: Where copyright protection has not been asserted over the digital audio input, and
the source of the input is “original”’ malerial (Firsi-generation and above recording permitted):

Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Categorycode | Lbit | oo | CBit | Lbi
(Bit 2) (Bils 8-14) (Bit 15) (Bit 2) | (Bit 15)

Laser Optical ... 1 100XXXX 0 00 1 0
D/D ter 1 010XXXX 1 00 1 0
Magmetic prod. ............. 1 110XXXX 1 00 1 0
Musical Instrum 1 101XXXX 1 00 1 0
Future A/D conv. . 1 01101XX 1 00 1 0
Digital Receiver ... . 1 001.XXXX 0 00 1 0
Digital Receiver ................... 1 0111XXX 0 00 1 0
Ezperimenlal 1 0000001 1 00 1 0
Solid state dev. ..................... 1 0001XXX 1 00 1 0

Case 3: Where copyright protection has been asserted over the digilal audio inpul, and the
source of the inpul lo the DAT recorder is not “original” material (No recording permitied):

Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Cotegorycods | Lbit | ;oo | cBit | Lbit
(Bit 2) (Bits 8-14) (Bit 15) (Bit 2) | (Bit 15)
Laser Opicad .......oovvoovee.. 0 100XXXX |1
D/D ter 0 010XXXX 0
Magnetic prod. ...................... 0 110XXXX 0
Musical Instrum 0 101XXXX 0
Future A/D conv. . 0 01101.XX 0
Ezperimental ...... 0 0000001 0
Solid state dev. . 0 0001.XXX 0

Case 4: Where copyright protection has nol been asserted over the digital audio inpul, and
the source of the inpul to the DAT recorder is not ‘“original” material (Second-generation
and above recording permitted):

Dagital Audio Input Signal DAT Recorder Response

Signal Source CBit | Categorycode | Lot | ;po | cBit | Lo
Bit2) | (Bitse-19) | (Bit15 (Bit 2) | (Bit 15)

Laser Optical ..o 1 100XXXX 1 00 1 0



Case 4: Where copyright protection has mnot been asserfed over the digital audio
the source of the input to the DAT recorder is not
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and above recording permitted)-—Continued

inpul, and

“original” material (Second-generation

Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Ctegorycode | Lbit | o | cBit | Lo
(Bit 2) (Biis 8-14) (Bit 15) (Bit 2) | (Bit 15)

b/D rier 1 010XXXX 0 00 1 0
Magnetic prod. 1 110XXXX 0 00 1 0
Musical Instrum. .................. 1 101XXXX 0 00 1 0
Puture A/D comv. .................. 1 01101.XX 0 00 1 0
Ezperi tal 1 0000001 0 00 1 0
Solid state dev. ..................... 1 0001XXX 0 00 1 0

_Case 5: Where the digital audio snpul signal includes Category Code information,

but cannot

provide information concerning copyright prolection of the source (First- and second-generation

recording permitied):
Drgital Audio Input Signal DAT Recorder Response
Signal Source CBit | Categorycode | L bit s | CBit | Lbit
(Bit 2) (Bits 8-14) (Bit 15) (Bit 2) | (Bit 15)
General .........eveceerrenennne X 0000000 0 11 0 1
Present A/D Con .................. X 01100XX X 11 0 1

Case 6: Where the digilal input signal does not include a defined Category Code (First-generation

recording permitted):
Y
Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Categorycode | L bit CBit | Lbit
IDé
(Bit 2) (Bils 8-14) (Bit 15) (Bit 2) | (Bit 15)
Undefined ...........ccoveunueneence. X | o X 10 0 0

Case
compact disc that i3 not an
10 Hz (No recording permitled):

7: Where copyright protection has been asserted over the digital
" by fluctuating the C Bil at a rale belween 4—

“origi

audio input from a

Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Categorycode | Lbit | oo | CBit | Lbit
(Bit2) | (Bitss-14) | (Bit 15) (Bit 2 | (Bit 15)
CD Player . o1 1000000 X | |

Case 8: Where the digilal signal transmitted to a Digilal Receiver does not include information
concerning copyright protection (Only first-generalion recording permitted):

Digital Audio Input Signal DAT Recorder Response
Signal Source CBit | Categorycode | Lbit | ;o | CBt | Lbi
(Bit 2) (Bils 8-14) (Bit 15) (Bst 2) | (Bit 15)
Digital Receiver ................. 0 001XXXX 0 10 0 0
Digital Receiver .................... 0 0111XXX 0 10 0 0

Case 9: Where the digital signal transmilted lo a recetver for Eleclronic Audio Software Delivery
provides generation slatus information as if the stalus were first-generalion or higher (No

recording permilted):
Drgital Audio Input Signal DAT Recorder Response
Signal Source CBit | Cotegorycode | Lbit | .o | CBit | Lbit
(Bit 2) (Bits 8-14) (Bit 15) (Bit 2) | (Bit 15)
Digital Receiver .................. 0 001XXXX ” S IO [,
Digital Receiver .................. 0 0111XXX 1T | e | e
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NovEMBER 27 (legislative day, NOVEMBER 23), 1991
Reported with an amendment





