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DIGITAL AUDIO RECORDING

TUESDAY, MARCH 31, 1992

House OF REPRESENTATIVES,
CoMMITTEE ON ENERGY AND COMMERCE,
SuBcoMMITTEE ON COMMERCE, CONSUMER PROTECTION,
AND COMPETITIVENESS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2322, Rayburn House Office Building; Hon. Cardiss Collins (chair-
woman) presiding.

Mrs. CorLins. This hearing of the Energy and Commerce Sub-
committee on Commerce, Consumer Protection, and Competitive-
ness will come to order. Today’s hearing will address the com-
merce, consumer protection and co petltlveness issues regarding
the “Audio Home Record Act of 1992’

Digital audio recording technology marks a revolution in the re-
cording and electronics fields. Unlike the common analog record-
ers, digital audio recorders make virtually perfect copies of source
music. With analog records, the sound quality eventually deterio-
rates, but with digital audio recorders, multi-generational copies,
from the first generation to the 100th generation, sound as good as
the original.

To date, American consumers have not had wide access to this
revolutionary technology due to litigation and disagreements be-
tween the electronics industry, the recording industry, music pub-
lishers and songwriters. This dispute stems from the music indus-
try’s fear that the technology will lead to reduced sales and royal-
ties.

To their credit, the concerned parties have spent years attempt-
ing to resolve this issue. Fortunately, on July 11, 1991, a compro-
mise was reached. This compromise is embodied in the legislation
before us. The legislation is designed to end the stalemate and fa-
cilitate the wide scale introduction of digital audio recording tech-
nology to the American consumer.

There are three basic provisions of the legislation: First, it pro-
hibits the bringing of any copyright infringement suit based on the
manufacture, importation or distribution of a digital or analog
audio recorder or medium, or the use of the recorder or medium to
make copies.

Second, it requires all manufacturers and importers to pay a
small royalty fee for every digital audio recorder and digital audio
recording medium made available to American consumers. This
money is eventually distributed to copyright holders via the U.S.
Copyright Tribunal.
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Third, it requires all digital audio recorders and interface devices
imported, manufactured or distributed in the United States to in-
corporate the Serial Copy Management System, which permits un-
limited recording of original material but can prevent recording of
copied material.

I commend the various industries for reaching this compromise.
When previous bills proved to be too contentious, Congress urged
the parties to go back to the drawing board and reach a true com-
promise. That is what the parties did.

While in many respects this legislation is a model compromise,
there are still some issues that need to be and will be addressed at
this hearing. They are as follows: First, in the area of consumer
protection, do the benefits to consumers of the legislation—release
from liability regarding home copying and eventual access to digi-
tal recording technology—outweigh the burdens having to indirect-
i_y pq)y royalties and having limits on taping through technological
ixes? -

Second, to what extent do the technical and other requirements
of the legislation represent a burden or a benefit to American and
smaller consumer electronics manufacturers?

Third, 16 nations impose fees on recording media. Slx of those
nations also impose fees on recording equipment. Australia, Fin-
land and Iceland have already enacted home recording legislation
which contains reciprocity provisions. It appears that since the
United States does not have a similar royalty provision Americans
are not allowed to benefit from these royalty funds. The question
is, will the legislation achieve a desired reciprocal effect?

Those are the kinds of things we are going to be asking about in
our hearing today and expect to get answers to those concerns.

Mr. McMillan for an opening statement.

Mr. McMiran. Thank you, Madam Chairwoman. I commend
you for convening today’s hearing on the Audio Home Recording
Act and welcome our witnesses to the subcommittee.

It is both pleasing an unusual that after years of negotiation be-
tween artists, electronic equipment manufacturers, music publish-
ers and consumers an agreement has been reached. This agreement
is now before us in the legislation that we address today.

This legislation contains a modest royalty provision for the pro-
tection of artists and publishers. It allows consumers to make
copies of audio works for their own enjoyment and mandates the
inclusion of the Serial Copy Management System in digital audio
recorders to reduce piracy.

The bill reflects a commitment to the protection of intellectual
property. Studies have indicated that American consumers copy
about a billion musical pieces each year. Under the proposed legis-
lation artists will receive compensation without compromising the
rights of consumers.

Finally, the legislation will allow an important technology to
enter the marketplace. With digital audio technology music lovers
will enjoy precise studio quality recordings.

Madam Chairwoman, I have heard today’s proposed legislation
characterized as a win-win-win proposition. I look forward to the
testimony of today’s witnesses to see if they concur. It’s rare up
here to produce something that so many agree on. I commend the
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Chair for her work on this important issue and yield back the bal-
ance of my time.

Mrs. Corrins. Thank you.

[Testimony resumes on p. 65.]

[The text of H.R. 4567 follows:]



102D CONGRESS
22 H.R. 4567

To amend title 17, United States Code, to implement a royalty payment
system and a serial copy management system for digital audio recording,
to prohibit certain copyright infringement actions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

MaARcH 25, 1992

Ms. CoLLINS of Tllinois introduced the following bill; which was referred joint-
ly to the Committees on the Judiciary, Energy and Commerce and Ways
and Means

A BILL

To amend title 17, United States Code, to implement a
royalty payment system and a serial copy management
system for digital audio recording, to prohibit certain
copyright infringement actions, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Audio Home Recording
Act of 19927,

h Hh W N =
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SEC. 2. IMPORTATION, MANUFACTURE, AND DISTRIBUTION

OF DIGITAL AUDIO ‘R.ECORDING DEVICES
' AND MEDIA.
Title 17, United States Code, is amended by adding
at the end the following:
“CHAPTER 10—DIGITAL AUDIO RECORDING
DEVICES AND MEDIA

“SUBCHAPTER A—DEFINITIONS, PROHIBITION OF CERTAIN
INFRINGEMENT ACTIONS, AND RULES OF CONSTRUCTION

“Sec.

“1001. Definitions.

“1002. Prohibition on certain infringement actions.

“1003. Effect on other rights and remedies with respect to private home copy-
ing or otherwise.

“SUBCHAPTER B—ROYALTY PAYMENTS

“1011. Obligation to make royalty payments.

“1012. Royalty payments.

“1013. Deposit of royalty payments and deduction of expenses.
“1014. Entitlement to royalty payments.

“1015. Procedures for distributing royalty payments.

“1016. Negotiated collection and distribution arrangements.

“SUBCHAPTER C—THE SERIAL COPY MANAGEMENT SYSTEM

“1021. Incorporation of the serial copy management system.
“1022. Implementing the serial copy management system.

“SUBCHAPTER D—REMEDIES

“1031. Civil remedies.
“1032. Binding arbitration.

“SUBCHAPTER A—DEFINITIONS, PROHIBITION
OF CERTAIN INFRINGEMENT ACTIONS, AND
RULES OF CONSTRUCTION

“§1001. Definitions
“As used in this chapter, the following terms and

their variant forms mean the following:

*HR 4387 IH
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“(1) An ‘audiogram’ is a material object—

“(A) in which is fixed, by any method now
known or later developed, only sounds (and not,
for example, a motion picture or other audio-
visual work even though it may be accompanied
by sounds), and material, statements, or in-
structions incidental to those fixed sounds, if
any, and

“(B) from which the sounds and material
can be perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a
machine or device.

“(2) A ‘digital audio copied recording’ is a re-
production in a digital recording format of an audio-
gram, whether that reproduction is made directly
from another audibgram or indirectly from a trans-
mission.

“(3) A ‘digital audio interface device’ is any
machine or deviece, now known or later developed,
whether or not included with or as part of some
other machine or device, that supplies a digital audio
signal through a nonprofessional interface, as the
term -‘nbnprofessional interface’ is used in the Digi-

tal Audio Interface Standard in part I of the tech-

*HR 4567 IH
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nical reference document or as otherwise defined by
the Secretary of Commerce under section 1022(b).

“(4) A ‘digital audio recording device’ is any
machine or device, now known or later developed, of
a type commonly distributed to individuals for use
by individuals, whether or not such machine or de-
vice is included with or as part of some other ma-
chine or device, the recording function of which is
designed or marketed for the primary purpose of,
and that is capable of, making a digital audio copied
recording for private use, except for—

“(A) professional model products, and

‘“(B) dictation machines, answering ma-
chines, and other audio recording equipment
that is designed and marketed primarily for the
creation of sound recordings resulting from the
fixation of nonmusical sounds.

“(5)(A) A ‘digital audio recording medium’ is
any material object, now known or later developed,
in which sounds may be fixed, in a form commonly
distributed for ultimate sale to individuals for use by
individuals (such as magnetic digital audio tape cas-
settes, optical discs, and magneto-optical discs), that
is primarily marketed or most commonly used by

consumers for the purpose of making digital audio

*HR 4567 TH
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copied recordings by use of a digital audio recording
device.

“(B) Such term does not include any material
object—

“(i) that embodies a sound recording at
the time it is first distributed by the importer
or manufacturer, unless the sound recording
has been so embodied in order to evade the re-
quirements of section 1011; or

‘“(ii) that is primarily marketed and most
commonly used by consumers either for the
purpose of making copies of motion pictures or
other audiovisual works or for the purpose of
making copies of nonmusical literary works, in-
cluding, without limitation, computer programs
or data bases.

“(6) To ‘distribute’ means to sell, resell, lease,
or assign a product to consumers in the United
States, or to sell, resell, lease, or assign a product
in the United States for ultimate transfer to con-
sumers in the United States.

“(7) An ‘interested copyright party’ is—

“(A) the owner of the exclusive right under
section 106(1) of this title to reproduce a sound

recording of a musical work that has been em-

*HR 4567 IH



O 00 3 N W AW e

e R - T S
wm AW N = O

16
17
18
19
20
21
22
23
24
25

6
bodied in an audiogram lawfully made under
this title that has been distributed to the public;
“(B) the legal or beneficial owner of, or
the person that controls, the right to reproduce
in an audiogram a musical work that has been
embodied in an audiogram lawfully made under
this title that has been distributed to the public;
or |
0 any association or other
organization—
“(i) representing persons specified in
subparagraph (A) or (B), or
“(ii)) engaged in licensing rights in
musical works to musiec users on behalf of
writers and publishers.

“(8) An ‘interested manufacturing party’ is any
person that imports or manufactures any digital
audio recording device or digital audio recording me-
dium in the United States, or any association of
such persons.

“(9) To ‘manufacture’ means to produce or as-
semble a product in the United States or abroad.

“(10) A ‘music publisher’ is a person that is
authorized to license the reproduction of a particular

musical work in a sound recording.

*HR 4367 IH
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7
“(11)(A) A ‘professional model product’ is an

audio recording device—

“(i) that is capable of sending a digital
audio interface signal in which fhe channel sta-
tus block flag is set as a ‘professional’ interface,
in accordance with the standards and specifica-
tions set forth in the technical reference docu-
ment or established under an order issued by
the Secretary of Commerce under section
1022(b);

“(ii) that is clearly, prominently, and per-
manently marked with the letter ‘P’ or the word
‘professional’ on the outside of its packaging,
and in all advertising, promotional, and deserip-
tive literature, with respect to the device, that
is available or provided to persons other than
the manufacturer or importer, its employees, or
its agents; and

“(i1) that is designed, manufactured, mar-
keted, and intended for use by recording profes-
sionals in the ordinary course of a lawful busi-
ness.

“(B) In determining whether an audio record-

ing device meets the requirements of subparagraph

(A)(iii), factors to be considered shall include—

+HR 4567 IH
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“(i) whether it has features used by re-

cording professionals in the course of a lawful
business, including featu'res such as—

“(I) a data collection and reporting
system of error codes during recording and
playback;

“(II) a record and reproduce format
providing ‘read after write’ and ‘read after
read’;

“(III) a time code reader and genera-
tor conforming to the standards set by the
Society of Motion Picture and Television
Engineers for such readers and generators;
and

“(IV) a professional input/output
interface, both digital and analog, conform-
ing to standards set by audio engineering
organizations for connectors, signaling for-
mats, levels, and impedances;

‘(i) the nature of the promotional mate-
rials used to market the audio recording device;
“(iii) the media used for the dissemination
of the promotional materials, including the in-

tended audience;

*HR 4367 TH
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“(iv) the distribution channels and retail
outlets through which the device is dissemi-
nated;

“(v) the manufacturer’s or importer’s price
for the device as compared to the manufactur-
er’s or importer’s price for digital audio record-
ing devices implementing the Serial Copy Man-
agement System;

“(vi) the relative quantity of the device
manufactured or imported as compared to the
size of the manufacturer’s or importer’s market
for professional model products;

“(vii) the occupations of the purchasers of
the device; and

“(viii) the uses to which the device is put.
“(12) The ‘Register’ is the Register of Copy-

rights.

“(13) The ‘Serial Copy Management System’
means the system for regulating seral copying by
digital audio recording devices that is set forth in
the technical reference document or in an order of
the Secretary of Commerce under section 1022(b),
or that conforms to the requirements of section

1021(a)(1)(C).
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“(14) The “technical reference document’ is the
document entitled ‘Technical Reference Document
for Audio Home Recording Act of 1992 that is set
forth in the report of the Committee on Energy and
Commerce to the House of Representatives to ac-
company the Audio Home Recording Act of 1992.
“(15) The ‘transfer price’ of a digital audio re-
cording device or a digital audio recording medium
is—
‘(i) subjeet to clause (ii}—
“(I) in the case of an imported prod-
uct, the actual entered value at United
States Customs (exclusive of any freight,
insurance, and applicable duty), and
“(II) in the case of a domestic prod-
uct, the manufacturer’s transfer price
(FOB the manufacturer, and exclusive of
any direct sales taxes or excise taxes in-
curred in connection with the sale); and
“(il) in a case in which the transferor and
transferee are entities subject to section 482 of
the Internal Revenue Code of 1986, the trans-
fer price shall not be less than a reasonable

arms-length price under the principles of the

*HR 4567 IH
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regulations adopted pursuant to such section,

or any successor provision to such section.

“(16) A ‘transmission’ is any audio or audio-
visual transmission, now known or later developed,
whether by a broadcast station, cable system,
multipoint distribution service, subseription service,
direct broadcast satellite, or other form of analog or
digital communication.

“(17) The ‘Tribunal’ is the Copyright Royalty
Tribunal.

“(18) A ‘writer’ is the composer or lyricist of
a particular musical work.

“(19) The terms ‘analog format’, ‘copyright
status’, ‘category code’, ‘generation status’, and
‘source material’, mean those terms as they are used

in the technical reference document.

“§1002. Prohibition on certain infringement actions

“(a) CERTAIN ACTIONS PROHIBITED.—

“(1) GENERALLY.—Subject to paragraph (2),
no action may be brought under this title, or under
section 337 of the Tariff Act of 1930, alleging in-
fringement of copyright based on the manufacture,
importation, or distribution of a digital audio record-
ing device or a digital audio recording medium, or

an analog audio recording device or analog audio re-

*HR 4567 IH
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cording medium, or the use of such a device or me-
dium for making audiograms.

“(2) EXCEPTION.—(A) Paragraph (1) does not
apply with respect to any claim against a person for
infringement by virtue of the making of one or more
audiograms, or other material objects in which
works are fixed, for direct or indirect commercial ad-
vantage.

“(B) For purposes of this paragraph, the copy-
ing of an audiogram by a consumer for private, non-
commercial use is not for direct or indirect commer-
cial advantage.

“(b) EFFECT OF THIS SECTION.—Nothing in this

section shall be construed—

“(1) to create or expand a cause of action for
copyright infringement except to the extent such a
cause of action otherwise exists under provisions of
this title other than this chapter or under section
337 of the Tariff Act of 1930, or

“(2) to limit any defenses that may be available

to such cause of action.

*HR 4567 IH
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“§1003. Effect on other rights and remedies with re-

spect to private home copying or other-
wise
“Except as expressly provided in this chapter with
respect to audio recording devices and media, neither the
enactment of this chapter nor anything contained in this
chapter shall be construed to expand, limit, or otherwise
affect the rights of any person with respeet to private
home copying of copyrighted works, or to expand, limit,
create, or otherwise affect any other right or remedy that
may be held by or available to any person under chapters
1 through 9 of this title.
“SUBCHAPTER B—ROYALTY PAYMENTS
“§1011. Obligation to make royalty payments
“(a) PROHIBITION ON IMPORTATION AND MANUFAC-
TURE.—No person shall import into and distribute in the
United States, or manufacture and distribute in the Unit-
ed States, any digital.audjo recording device or digital
audio recording medium unless such person—

“(1) records the notice specified by this section
and subsequently deposits the statements of account
and applicable royalty payments for such device or
meéjum specified by this section and section 1012,
or

“(2) complies with the applicable notice, state-

ment of account, and payment obligations under a

*HR 4567 TH
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negotiated arrangement authorized pursuant to sec-
tion 1016.
“(b) FILING OF NOTICE.—
“(1) GENERALLY.—Subject to paragraph (2),
the importer or manufacturer of any digital audio

recording device or digital audio recording medium,

-within a product category or utilizing a technology

with respect to which such manufacturer or importer
has not previously filed a notice under this sub-
section, shall file a notice with the Register, not
later than 45 days after the commencement of the
first distribution in the United States of such device
or medium, in such form as the Register shall pre-
scribe by regulation.

“(2) EXCEPTION.—No notice shall be required
under paragraph (1) with respect to any distribution
occurring before the effective date of this chapter.

“(3) CONTENTS.—A notice under paragraph
(1) shall—

“(A) set forth the manufacturer’s or im-
porter’s identity and address,

“(B) identify such product category and
technology, and

“(C) identify any trademark or other trade

or business name that the importer or manufae-

*HR 4567 [H
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turer uses or intends to use in connection with
the importation, manufacture, or distribution of
such device or medium in the United States.

“(c¢) FILING OF QUARTERLY STATEMENTS OF AC-

COUNT.—

“(1) GENERALLY.—Any importer or manufac-

turer that distributed during a given quarter of a
calendar or fiscal year (in accordance with an elec-
tion under paragraph (2)) any digital audio record-
ing device or digital audio recording medium that it
manufactured or imported shall file with the Reg-
ister, in such form as the Register shall prescribe by
regulation, a quarterly statement of account specify-
ing, by product category, technology, and model, the
number and transfer price of all digital audio re-
cording devices and digital audio recording media
that it distributed during such quarter.
' «(2) PERIOD COVERED—The quarterly state-
ments of account may be filed on either a calendar
or fiscal year basis, at the election of the manufac-
turer or importer.

“(3) STATEMENTS OF ACCOUNT FOR THE FIRST
3 QUARTERS.—For the first 3 quarters of any cal-

endar or fiscal year, such statement shall-~

+HR 4567 IH
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“(A) be filed no later than 45 days after

the close of the period covered by the state-
ment, except that any quarterly statement that
would be due within 3 months and 45 days
after the effective date of this chapter shall not
be filed until the next quarterly statement is
due, at which time a statement shall be filed
covering the entire period since the effective
date of this chapter;

‘(B) be certified as accurate by an author-
ized officer or principal of the importer or man-
ufacturer; and

“(C) be accompanied by the total royalty
payment due for such period pursuant to sec-
tion 1012.

“(4) STATEMENT OF ACCOUNT FOR THE
FOURTH QUARTER.—The quarterly statement for
the final quarter of any calendar or fiscal year shall
be incorporated into the annual statement required
under subsection (d), which shall be accompanied by
the royalty payment due for such quarter.

“(d) FILING OF ANNUAL STATEMENTS OF AC-
COUNT.—
“(1) GENERALLY.—Any importer or manufac-

turer that distributed during a given calendar or fis-

*HR 4567 IH
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cal year (as applicable) any digital audio recording
device or digital audio recording medium that such
importer or manufacturer imported or manufactured
shall also file with the Register a cumulative annual
statement of account, in such form as the Register
shall preseribe by regulation.

“(2) TIMING AND CERTIFICATION.—Such state-
ment shall be filed no later than 60 days after the
close of such calendar or fiscal year, and shall be
certified as accurate by an authorized officer or
principal of the importer or manufacturer.

“(3) INDEPENDENT REVIEW - AND CER-

TIFICATION.—The annual statement of account shall

-be reviewed and, pursuant to generally accepted au-

diting standards, certified by an independent cer-
tified public accountant selected by the manufac-
turer or importer as fairly presenting the informa-
tion contained therein, on a consistent basis and in
accordance with the requirements of this chapter.

‘“(4) RECONCILIATION OF ROYALTY PAY-
MENT.—The - cumulative annual statement of ac-
count shall be accompanied by any royalty payment
due under section 1012 that was not previously paid
under subsection (c).

‘““(e) VERIFICATION.—
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“(1) GENERALLY.—

“(A) The Register shall, after consulting
with interested copyright parties and interested
manufacturing parties, preseribe regulations
specifying procedures for the verification of
statements of account filed pursuant to this
section.

“(B) Such regulations shall permit inter-
ested copyright parties to select independent
certified public acecountants to econduct audits in
order to verify the accuracy of the information
contained in the statements of account filed by
manufacturers and importers.

“(C) Such regulations shall also—

“(i) specify the scope of such inde-
pendent‘audjts; and

‘(i) establish a procedure by which
interested copyright parties will coordinate
the engagement of such independent cer-
tified public accountants, in order to en-
sure that no manufacturer or importer is
audited more than once per year.

“(D) All such independent audits shall be
conducted at reasonable times, with reasonable

advance notice, and shall be no broader in seope

*HR 4567 IH
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than is reasonably necessary to carry out the

purposes of this subsection in accordance with

generally accepted auditing standards.

(2) INDEPENDENT CERTIFICATION.—The re-
sults of all such independent audits shall be certified
as fairly presenting the information contained there-
in, on a consistent basis and in accordance with the
requirements of this chapter and generally accepted
auditing standards, by the certified public account-
ant responsible for the audit. The certification and
results shall be filed with the Register.

“(3) ACCESS TO DOCUMENTS IN EVENT OF DIS-
PUTE.—In the event of a dispute concerning the
amount of the royalty payment due from'a manufae-
turer or importer resulting from a verification audit
conducted under this section—

“(A) any interested manufacturirig party
audited pursuant to this subsection, and its au-
thorized representatives, shall be entitled to
have access to all documents upon which the
audit results under this subsection were based;
and

“(B) any representative of an interested
copyright party that has been approved by the
Register under subsection (h)(2) shall be enti-

*HR 4567 IH
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tled to have access to all documents upon which

the . audit results under ;ubsection (d) were

based, subject to the limitations of subsection

(h)(2).

“(f) CosTS OF VERIFICATION.—

“(1) The costs of all verification audits that are
conducted pursuant to subsection (e) shall be borne
by interested copyright parties, except that, in the
case of a verification audit of a manufacturer or im-
porter that leads ultimately to recovery of an annual
royalty underpayment of 5 percent or more of the
annual payment made, the importer or manufacturer
shall provide reimbursement for the reasonable costs
of such audit.

“(2) Except as may otherwise be agreed by in-
terested copyright parties, the costs of a verification
audit conducted pursuant to subsection (e) shall be
borne by the party engaging the certified public ac-
countant. Any recovery of royalty underpayments as
a result of the audit shall be used first to provide
reimbursement for the reasonable costs of such audit
to the extent such costs have not otherwise been re-
imbursed by the manufacturer or importer pursuant
to this subsection. Any remaining recovery shall be

deposited with the Register pursuant to section

*HR 4567 IH



O 00 < O A W N =

DN NN NN N e e e bt ek ek femd ek e
B A W NN = O OV 00 3 O i & W N = O

24 .

21
~ 1013, or as may otherwise be provided by a nego-
tiated arrangement authorized under section 1016,
for distribution to interested copyright parties as
though such funds were royalty payments made pur-
suant to this section. .
“(g) INDEPENDENCE OF ACCOUNTANTS.—Each cer-
tified public accountant used by interested copyright par-
ties or interested manufacturing parties pursuant to this
section shall, as determined by the Register, be in good
standing and not be financially dependent upon interested
copyright parties or interested manufacturing parties, re-
spectively. The Register may, upon petition by any inter-
ested copyright party or interested manufacturing party,
prevent the use of a particular certified public accountant
on the ground that such accountant does not meet the re-
quirements of this subsection.

“(h) CONFIDENTIALITY.—
“(1) GENERALLY.—The quarterly and annual
statements of account filed pursuant to subsections
(c) and (d), and information disclosed or generated
- during verification audits conducted pursuant to
subsection (e), shall be presumed to contain infor-
mation the disclosure of which is subject to the pen-
alties set forth in section 1905 of title 18. Except

as provided in paragraphs (2), (3), and (4), neither

*HR 4567 IH
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the Register nor any member, officer, or employee of
the Copyright Office or the Tribunal may—

“(A) make available to the public audit in-
formation furnished under this section or infor-
mation contained in quarterly or annual state-
ments of account, except that aggregate infor-
mation that does not disclose, directly or indi-
rectly, company-specific information may be
made available to the public;

“(B) use such information for any purpose
other than to carry out responsibilities under
this chapter; or

“(C) except. as provided in subparagraph
(A), permit anyone (other than members, offi-
cers, and employees of the Copyright Office and
the Tribunal who require such information in
the performance of duties under this chapter)
to examine such information.

“(2) PROCEDURES FOR ACCESS TO BE PRE-
SCRIBED BY REGISTER.—(A) The Register, after
consulting with interested manufacturing parties and
interested copyright parties, shall prescribe proce-
dures for disclosing, in confidence, to representatives
of interested copyright parties and representatives of
interested manufacturing parties information con-

*HR 4567 IH
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tained in quarterly and annual statements of ac-
count and information generated as-a result of ver-
ification audits.

“(B) Such' procedures shall provide that only
those representatives of interested copyright parties
and interested manufacturing parties who have been
approved by the Register shall have access to such
information, and that all such representatives shall
be required to sign a certification limiting the use of
the information to—

“(i) verification functions under this sec-
tion, and

‘(i) any enforcement actions that may re-
sult from such verification functions.

“(3) ACCESS BY AUDITED MANUFACTURER.—
Any interested manufacturing party that is audited
pursuant to subsection (e), and its authorized rep-
resentatives, shall be entitled to have access to all
documents filed with the Register as a result of such
audit.

“(4)  ACCESS BY CONGRESS.—Nothing in this
section shall authorize the withholding of informa-
tion from the Congress.

“$1012. Royalty payments

“(a) DIGITAL AUDIO RECORDING DEVICES.—

*HR 4567 TH
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“(1) AMOUNT OF PAYMENT.—The royalty pay-
ment due under section 1011 of this title for each
digital audio recording device imported into and dis-
tributed in the United States, or manufactured and
distributed in the United States, shall be 2 percent

. of the transfer price. Only the first person to manu-

facture and distribute or import and distribute such

.device shall be required to pay the royalty with re-

spect to such device.

“(2) CALCULATION FOR DEVICES DISTRIBUTED
WITH OTHER DEVICES.—With respect to a digital
audio recording device first distributed in com-
bination with one or more devices, either as a phys-
ically integrated unit or as separate components, the
royalty payment shall be calculated as follows:

“(A) If the digital audio recording device
and such other devices are part of a physically
integrated unit, the royalty payment shall be
based on the transfer price of the unit, but
shall be reduced by any royalty payment made
on any digital audio recording device included
within the unit that was not first distributed in
combination with the unit.

“(B) If the digital audio recording device
is not part of a physically integrated unit and

*HR 4367 IH
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substantially similar devices have been distrib-

uted separately at any time during the preced-

ing 4 quarters, the royalty payment shall be
based on the average transfer pricé of such de-
vices during those 4 quarters.

- “(Q) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have not been dis-
tributed separately at any time during the pre-
ceding 4 quarters, the royalty payment shall be
based on a constructed price reflecting the pro-
portional value of such device to the com-
bination as a whole.

“(3) LiMITS ON ROYALTIES.—Notwithstanding
paragraph (1) or (2) of this subsection, the amount
of the royalty payment for each digital audio record-
ing device or physically integrated unit containing a
digital audio recording device shall not be less than
$1 nor more than the royalty maximum. The royalty
maximum shall be $8 per device, except that for a
physically integrated unit containing more than one
digital audio recording device, the royalty maximum
for such unit shall be $12. During the 6th year after
the effective date of this chapter, and not more than
once each year thereafter, any interested copyright
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party may petition the Tribunal to increase the roy-
alty maximum and, if more than 20 percent of the
royalty payments are at the relevant royalty maxi-
mum, the Tribunal shall prospectively increase such
royalty maximum with the goal of having not more
than 10 percent of such payments at the new royalty
maximum; except that the amount of any such in-
crease as a percentage of the royalty maximum shall
in no event exceed the percentage increase in the

Consumer Price Index of the Department of Labor

during the period under review.

“(b) D1gITAL AUDIO RECORDING MEDIA.—The roy-
alty payment due under section 1011 for each digital
audio recording medium imported into and distributed in
the United States, or manufactured and distributed in the
United States, shall be 3 percent of the transfer price,
except that only the first person to manufacture and dis-
tribute or import and distribute such medium shall be re-
quired to pay the royalty with respect to such medium.

“(e) RETURNED OR EXPORTED MERCHANDISE.—

‘(1) DEDUCTION.—In calculating the amount
of royalty payments due under subsections (a) and

(b) of this section, manufacturers and importers

may deduct the amount of any royalty payments al-

ready made on digital audio recording devices or

*HR 4567 [H
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1 media that are returned to the manufacturer or im-
2 porter as unsold or defective merchandise within 2
3 years after the date on which royalty payments
4 under subsections (a) and (b) are paid on such de-
5 vices or media.

6 “(2) TIMING OF CREDIT.—Any such credit shall
7 be taken during the period when such devices or
8 media are returned or exported, and the basis for
9 any such credit shall be set forth in the statemex;t
10 of account for such period filed under section
11 1011(e).

12 “(3) CARRYOVERS AND ADDITIONAL PAY-
13 MENTS.—Any such credit that is not fully used dur-
14 ing such period may be carried forward to sub-
15 sequent periods. If any returmed or exported mer-
16 chandise for which a credit has been taken is sub-
17 sequently distributed, a royalty payment shall be
18 made as specified under subsection (a) or (b) of this
19 section, based on the transfer price applicable to
20 such distribution.
21 “§1013. Deposit of royalty payments and deduction of
22 expenses
23 “The Register shall receive all royalty payments de-

24 posited under this chapter and, after deducting the rea-

25 sonable costs incurred by the Copyright Office under this

» *HR 45687 IH
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chapter, shall deposit the balance in the Treasury of the
United States, in such manner as the Secretary of the
Treasury directs. All funds held by the Secretary of the
Treasury shall be invested in interest-bearing United
States securities for later distribution with interest under
section 1014, 1015, or 1016. The Register may, in the
Register’s discretion, 4 years after the close of any cal-
endar year, close out the royalty payments account for
that calendar year, and may treat any funds remaining
in such account and any subsequent deposits that would
otherwise be attributable to that calendar year as attrib-
utable to the succeeding calendar year. The Register shall
submit to the Copyright Royalty Tribunal, on a monthly
basis, a financial statement reporting the amount of royal-
ties under this chapter that are available for distribution.
“$1014. Entitlement to royalty payments
“(a) INTERESTED COPYRIGHT PARTIES.—The roy-
alty payments deposited pursuant to section 1013 shall,
in accordance with the procedures specified in section
1015 or 1016, be distributed to any interested copyright
party—
“(1) whose musical work or sound recording

has been—

*HR 4587 IH
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“(A) embodied in audiograms lawfully
made under this title that have been distributed
to the public, and
“(B) distributed to the public in the form
of audiograms or disseminated to the public in
transmissions, during the period to which such
payments pertain; and
“(2) who has filed a claim under section 1015
or 1016.

“(b) ALLOCATION OF ROYALTY PAYMENTS TO

GRroUPS.—The royalty payments shall be divided into two
funds as follows:

“(1) THE SOUND RECORDINGS FUND.—66%43
percent of the royalty payments shall be allocated to
the Sound Recordings Fund. The American Fed-
eration of Musicians (or any successor entity) shall
receive 2% percent of the royalty payments allocated
to the Sound Recordings Fund for the benefit of
nonfeatured musicians who have performed on sound
recordings distributed in the United States. The
American Federation of Television and Radio Artists
(or any successor entity) shall receive 1% percent of
the royalty payments allocated to the Sound Record-
ings Fund for the benefit of nonfeatured vocalists
who have performed on sound recordings distributed

*HR 4567 IH
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in the United States. The remaining royalty pay-
ments in the Sound Recordings Fund shall be dis-
tributed to claimants under subsection (a) who are
interested copyright parties wunder section
1001(a)(6)(i). Such claimants shall allocate such
royalty payments, on a per sound recording basis, in
the following manner: 40 percent to the recording
artist or artists featured on such sound recordings
(or the persons conveying rights in the artists’ per-
formances in the sound recordings), and 60 percent
to the interested copyright pa&ies.

“(2) THE MUSICAL WORKS FUND.—(A) 33Ys
percent of the royalty payments shall be allocated to
the Musical Works Fund for distribution to inter-
ested copyright parties whose entitlement is based
on legal or beneficial ownership or control of a copy-
right in a musical work.

“(B) Notwithstanding any contractual obliga-
tion to the contrary—

“(i) music publishers shall be entitled to

50 percent of the royalty payments allocated to

the Musical Works Fund, and

“(i1) writers shall be entitled to the other

50 percent of the royalty payments allocated to

the Musical Works Fund.

*HR 4367 IH
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“(c) DISTRIBUTION OF ROYALTY PAYMENTS WITHIN

GroUPS.—If all interested copyright parties within a
group specified in subsection (b) do not agree on a vol-
untary proposal for the distribution of the royalty pay-
ments within such group, the Tribunal shall, pursuant to
the procedures specified in section 1015(c), allocate such
royalty payments based on the extent to which, during the
relevant period—

“(1) for the Sound Recordings Fund, each
sound recording was distributed to the public in the
form of audiograms; and .

“(2) for the Musical Works Fund, each musical
work was distributed to the public in the form of
audiograms or disseminated to the public in trans-
Inissions.

“§1015. Procedures for distributing royalty payments
“(a) FILING OF CLAIMS AND NEGOTIATIONS.—

“(1) During the first 2 months of each calendar
year after the calendar year. in which this chapter
takes effect, every interested copyright party wishing
to receive royalty payments to which such party is
entitled under section 1014 shall file with the Tribu-
nal a claim for. payments collected during the pre-
ceding year in such form and manner as the Tribu-

nal shall preseribe by regulation.. .-

5 *HR 4567 IH
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“(2) All interested copyright parties within each
group specified in section 1014(b) shall negotiate in
good faith among themselves in an effort to agree to
a voluntary proposal for the distribution of royalty
payments. Notwithstanding any provision of the
antitrust laws, for purposes of this section such in-
terested copyright parties may agree among them-
selves to the proportionate division of royalty pay-
ments, may lump their claims together and file them
jointly or as a single claim, or may designate a com-
mon agent to receive payment on their behalf; except
that no agreement under this subsection may modify
the allocation of royalties specified in section

1014(b).
“(b) DISTRIBUTION OF PAYMENTS IN THE ABSENCE
OF A DIsPUTE.—Within 30 days after the period estab-
lished for the filing of claims under subsection (a), in each
year after the year in which this section ta.kes effect, the
Tribunal shall determine whether there exists a con-
troversy concerning the distribution of royalty payments
under section 1014(c). If the Tribunal determines that no
such controversy exists, the Tribunal shall, within 30 days
after such determination, authorize the distribution of the
royalty payments as set forth in the agreements regarding
the distribution of royalty payments entered into pursuant

*HR 4367 IH
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to subséction (a), after deducting its reasonable adminis-
trative costs under this section. |

“(c) RESOLUTION OF DISPUTES.—If the Tribunal
finds the existence of a controversy, it shall, pursuant to
chapter 8 of this title, conduct a proceeding to determine
the distribution of royalty payments. During the pendency
of such a proceeding, the Tribunal shall withhold from dis-

tribution an amount sufficient to satisfy all claims with

‘respeet to which a controversy exists, but shall, to the ex-

tent feasible, authorize the distribution of any amounts
that are not in cohtroversy.
“81016. Negotiated collection and distribution ar-
rangements
“(a) SCOPE OF PERMISSIBLE NEGOTIATED AR-
RANGEMENTS.— ‘

“(1) AUTHORITY TO NEGOTIATE.—Interested
copyright parties and interested manufacturing par-
ties may at any time negotiate among or between
themselves a single alternative system for the collec-
tion, distribution, or verification of royalty payments
provided for in this chapter.

“(2) SCOPE OF ALTERNATIVE ARRANGE-
MENT.—Such a negotiated arrangement may modify
the collection, distribution, and verification proce-

dures and requirements that would otherwise apply

*HR 4567 IH



NN RN N NN e e e e e b b b b e
W & W NN = O O 0 N O i b W N = O

o 0 NN AW N -

37

34
under sections 1011 through 1015, including the
time periods for payment and distribution of royal-
ties, but shall not alter the requirements of section
1011 (a), (b), or (h)(4), section 1012(a), or section
1014(a).

“(3) RESOLUTION OF DISPUTES.—Such a nego-
tiated arrangement may also provide that specified
types of disputes that cannot be resolved among the
parties to the arrangement shall be resolved by bind-
ing arbitration or other agreed upon means of dis-
pute resolution.

‘“(4) INAPPLICABILITY OF ANTITRUST LAWS.—
Notwithstanding any provision of the antitrust laws,
for purposes of this section interested manufacturing
parties and interested copyright parties may nego-
tiate in good faith and voluntarily agree among
themselves as to the collection, allocation, dis-
tribution, and verification of royalty payments, and

may designate common agents to negotiate and

- carry out such activities on their behalf.

“(b) IMPLEMENTATION OF A NEGOTIATED ARRANGE-

MENT.—

“(1) DETERMINATION BY THE TRIBUNAL:—(A)
No negotiated arrangement shall go into effect
under this section -until the Tribunal has deter-

*HR 4567 IH
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. mined, after full opportunity for comment by inter-
ested persons, that participants in the negotiated ar-
‘rangement include—

“(i) at least %3 of all individual interested
copyright parties that are entitled to receive
royalty payments from the Sound Recordings
Fund,

“(ii) at least %3 of all individual interested
copyright parties that are entitled to receive
royalty payments from the Musical Works Fund
as music publishers, and

“(iii) at least 2/3 of all individual interested
copyright parties that are entitled to receive
royalty payments from the Musical Works Fund
as writers. ‘

“(B) For purposes of subparagraph (A), the de-
termination with respect to 24 participation shall be
based on annual retail sales of audiograms in which
musical works or sound recordings of musical works
are embodied. One or more organizations rep-
resenting any of the types of individual interested
copyright parties specified -in the first sentence of
this subparagraph shall be presumed to represent %4
of that type of interested copyright party if the

membership of, or other participation in, such orga-

“HR 567 TH
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nization or organizations includes 24 of that type of
interested copyright party based on annual retail
sales of phonorecords in which musical works or
sound recordings of musical works are embodied.

“(C) The implementation of the negotiated ar-
rangement shall include all necessary safeguards, as
determined by the Tribunal, which ensure that all
interested parties who are not participants in the ne-
gotiated arrangement receive the royalty payments
to which they would be entitled in the absence of
such an arrangement. Such safeguards may include
accounting procedures, reports, and any other infor-
mation determined to be necessary to ensure the
proper collection and distribution of royalty pay-
ments.

“(2) PARTIES NOT SUBJECT TO NEGOTIATED
ARRANGEMENT.—Notwithstanding the existence of a
negotiated arrangement that has gone into effect
under this section, any interested manufacturing
party that is not a party to such negotiated arrange-
ment shall remain subject to the requirements of
sections 1011 and 1012 and may fully satisfy its ob-
ligations under this subchapter by complying with

the procedures set forth in such sections.

*HR 4367 IH
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“(¢) MAINTENANCE OF JURISDICTION BY TRIBU-

2 NaL.—If a negotiated arrangement has gone into effect

3 under this seetion, the Tribunal shall maintain jurisdiction

4 over the arrangement and shall—

5
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“(1) hear and address any objections to the ar-
rangement that may arise while it is in effect;

“‘(2) ensure the availability of- alternative proce-
dures for any interested manufacturing party or in-
terested copyright party that is not a participant in
the negotiated arrangement;

“(3) ensure that all interested copyright parties
who are not participants in the arrangement receive
the royalty payments to which they would be entitled
in the absence of such an arrangement;

‘“(4) ensure that it has adequate funds at its
disposal, received either through the Copyright Of-
fice or through the entity administering the nego-
tiated arrangement, to distribute to interested copy-
right parties not participating in the arrangement
the royalty payments to which they are entitled
under section 1014(c) or 1015(b), including applica-
ble interest; and

“(5) ensure that the requirements of section

1016(b)(1)(C) are met.
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O 0 9 O L AW

| N T S T (S T O I O N e S e S T T T S ——y
“n & W N = O WV 0 N O i b W N = O

41

38

“(d) JupiciaL REVIEW.—The Tribunal may seek in-
junctive relief in an appropriate United States district
court to secure compliance with the requirements of sub-
section (e).

“SUBCHAPTER C—THE SERIAL COPY
MANAGEMENT SYSTEM
“§1021. Incorporation of the serial copy management
system .

“(a) PROHIBITION ON IMPORTATION, MANUFAC-
TURE, AND DISTRIBUTION.—

“(1) GENERALLY.—No person shall import,
manufacture, or distribute any digital audio record-
ing device or any digital audio interface device that
does not conform to the standards and specifications
to implement the Serial Copy Management System
that are—

“(A) set forth in the technical reference
document;

“(B) set forth in an order by the Secretary
of Commerce under section 1022(b) (1), (2), or

(3); or

“(C) in the case of a digital audio record-
ing device other than a device subject to part

II of the technical reference document or an

order issued by the Secretary pursuant to sec-

*HR 4567 [H
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tion 1022(b), established by the manufacturer

(or, in the case of a proprietary technology, the
proprietor of such technology) so as to achieve
the same functional characteristics with respect
to regulation of serial copying as, and to be
compatible with the prevailing method for im-
plementation of, the Serial Copy Management
System set forth in the technical reference doc-
ument or in any order of the Secretary issued
under section 1022.
“(2) ORDER RELATING TO COPYING THROUGH
ANALOG CONVERTER.—If the Secretary of Com-
merce approves standards and specifications under
section 1022(b)(4), then no person shall import,
manufacture, or distribute any digital audio record-
ing device or any digital audio interface device that
does not conform to such standards and specifica-
tions. |
“(b) PROHIBITION ON CIRCUMVENTION OF THE SE-
RIAL COPY MANAGEMENT SYSTEM.—No person shall im-
port, manufacture, or distribute any device, or offer or
perform any service, the primary purpose or effect of
which is to avoid, bypass, remove, deactivate, or otherwise
circumvent any program or circuit which implements, in

whole or in part, the Serial Copy Management System in
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a digital audio recording device or a digital audio interface
device.
“(e) ENCODING OF INFORMATION ON
AUDIOGRAMS.—

“(1) PROHIBITION ON ENCODING INACCURATE
INFORMATION.—No person shall encode an audio-
gram of a sound recording with inaccurate informa-
tion relating to the category code, copyright status,
or generation status of the source material so as to
adversely affect the operation of the Serial Copy
Management System.

“(2) ENCODING OF COPYRIGHT STATUS NOT
REQUIRED.—Nothing in this subchapter requires
any person engaged in the importation, manufac-
ture, or assembly of audiograms to encode any such
audiogram with respect to its copyright status.

“(d) INFORMATION ACCOMPANYING TRANSMISSIONS
IN DiGITAL FORMAT.—Any person who transmits or oth-
erwise communicates to the public any sound recording
in digital format is not required under this subchapter to
transmit or otherwise communicate the information relat-
ing to the copyright status of the sound recording. Any
such person who does transmit or otherwise communicate
such copyright status information shall transmit or com-

municate such information accurately.

*HR 4567 IH
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“$1022. Implementing the serial copy management

system

‘“(a) PUBLICATION OF TECHNICAL REFERENCE DoC-
UMENT AND CERTIFICATION.—Within 10 days after the
date of the enactment of this chapter, the Secretary of
Commerce shall cause to be published in the Federal Reg-
ister the technical reference document, together with the
certification from the National Institute of Standards and
Technology, as such certification appears in the report of
the Committee on Energy and Commerce to the House
of Representatives to accompany the Audio Home Record-
ing Act of 1992, that the technical reference document
sets forth standards and specifications that adequately in-
corporate the intended functional characteristics to regu-
late serial copying and are not incompatible with existing
international digital audio interface standards and exist-
ing digital audio technology.

“(b) ORDERS OF SECRETARY OF COMMERCE.—The
Secretary of Commerce, upon petition by an interested
ﬁanufacturing party or an interested copyright party, and
after consultation with the Register, may, if the Secrétary
determines that to do so is in accordance with the pur-
poses of this chapter, issue an order to implement the Se-
rial Copy Management System set forth in the technical

reference document as follows:

{ JHR 4567 IH
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“(1) FUNCTIONALLY EQUIVALENT ALTER-
NATIVES.—The Secretary may issue an order for the
purpose of permitting in commerce devices that do
not conform to all of the standards and specifica-
tions set forth in the technical reference document,
if the Secretary determines that such devices possess
the same functional characteristics with respect to
regulation of serial copying as, and are compatible
with the prevailing method for implementation of,
the Serial Copy Management System set forth in the
technical reference document.

“(2) REVISED GENERAL STANDARDS.—The
Secretary may issue an order for the purpose of per-
mitting in commerce devices that do not conform to
all of the standards and specifications set forth in
the technical reference document, if the Secretary
determines that—

“(A) the standards and specifications re-
lating generally to digital audio recording de-
vices 'and digital audio interface devices have
been or are being revised or otherwise amended
or modified such that the standards and speci-
fications set forth in the technical reference
document are not or would no longer be appli-

cable or appropriate; and
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“(B) such devices conform to such new
standards and specifications and possess the
same functional characteristics with respect to
regulation of serial copying as the Serial Copy

- Management System set forth in the technical

reference document.

“(3) STANDARDS FOR NEW DEVICES.—The Sec-

retary may issue an order for the purpose of—

“(A) establishing whether the standards
and specifications established by a manufac-
turer or proprietor for digital audio recording
devices other than devices subject to part II of
the technical reference document or a prior
order of the Secretary under paragraph (1) or
(2) comply with the requirements of subpara-
graph (C) of section 1021(a)(1); or

“(B) establishing alternative standards or
specifications in order to ensure compliance
with such requirements.

“(4) MATERIAL INPUT TO DIGITAL DEVICE

THROUGH ANALOG CONVERTER.—

“(A) GENERALLY.—Except as provided in

" subparagraphs (B) through (D), the Secretary,
after publication of notice in' the Federal Reg-

‘ister and reasonable opportunity for public com-
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ment, may issue an order for the purpose of ap-

proving standards and specifications for a tech-

- nical method implementing in- a digital audio

recording device the same functional character-
istics as the Serial Copy Management System
so as to regulate the serial copying of source
material input through an analog converter in
a manner equivalent to source material input in
the digital format.

“(B) CosT LIMITATION.—The order may
not impose a total cost burden on manufactur-
ers of digital audio recording devices, for imple-
menting the Serial Copy Management System
and the technical method preseribed in such
order, in excess of 125 percent of the cost of
implementing the Serial Copy Management Sys-
tem before the issuance of such order.

“(C) CONSIDERATION OF OTHER OBJEC-
TIONS.—Before issuing the order, the Secretary
shall take into account comments submitted by
interested parties with respect to the order.

“(D) LIMITATION TO DIGITAL AUDIO DE-
VICES.—The order shall not affect the record-
ing of any source material on analog recording

equipment and the order shall not impose any
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restrictions or requirements that must be imple-
mented in any device other than a digital audio
recording device or digital audio interface de-
vice.
“SUBCHAPTER D—REMEDIES
“§1031. Civil remedies
‘“(a) CIVIL ACTIONS.—Any interested copyright party
or interested manufacturing party that is or would be in-
jured by a violation of section 1011 or 1021, or the Attor-
ney General of the United States, may bring a civil action
in an appropriate United States district court against any
person for such violation.
“(b) POWERS oF THE COURT.—In an action brought
under subsection (a), the court— .

“(1) except as provided in subsection (h), may
grant temporary and permanent injunctions on such
terms as it deems reasonable to prevent or restrain
such violation;

“(2) in the case of a violation of section 1011
(a) through (d) or 1021, shall award damages under
subsection (d); '

“(3) in its discretion may allow the recovery of
full costs by or against any party other than the |

United States or an officer thereof;

" “HR 4567 IH
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“(4) in its discretion may av-vard a reasonable
attorney’s fee to the prevailing party as part of the
costs awarded under paragraph (3) if the court finds
that the nonprevailing party has not proceeded in
good faith; and

“(5) may grant such other equitable relief as it
deems reasonable.

“(e) RECOVERY OF OVERDUE RoOYALTY Pay.
MENTS.—In any case in which the court finds that a vio-
lation of section 1011, involving nonpayment or
underpayment of royalty payments has occurred, the viola-
tor shall be directed to pay, in addition to damages award-
ed under subsection (d), any such royalties due, plus inter-
est calculated as provided under section 1961 of title 28.

“(d) AWARD OF DAMAGES.—

“(1) SECTION 1011.—

“(A) DEVICE.—In the case of a violation
of subsection (a), (b), (c), or (d) of section
1011 involving a digital audio recording device,
the court shall award statutory damages in an
amount between a nominal level and $100 per
device, as the court considers just.

“(B) MEDIUM.—In the case of a violation
of subsection (a), (b), (e¢), or (d) of section

1011 involving a digital audio recording me-

*HR 4367 IH
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. dium, the court shall award statutory damages

in an amount between a nominal level and $4
per medium, as the court considers just.
““(2) SECTION 1021.—

“(A) IN GENERAL.—In any case in which
the court finds that a violation of section 1021
has occurred, the court shall award damages
calculated, at the election of the complaining
party at any time before.ﬁnal judgment is ren-
dered, pursuant to subparagraph (B) or (C),
but in no event shall the judgment (excluding
any award of actual damages to an interested
manufacturing party) exceed a total of
$1,000,000.

“(B) AcTUAL })AMAGES.—-—A complaining
party may recover its actual damages suffered
as a result of the violation and any profits of
the violator that are attributable to the vio-
lation that are not taken into account in com-
puting the actual damages. In determining the
violator’s profits, the complaining party is re-
quired to prove only the violator’s gross reve-
nue, and the violator is required to prove its de-
ductible expenses a.nﬂ the elements of profit at-

tributable to factors other than the violation.

#HR 4567 IH
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“(C) STATUTORY DAMAGES.—

“(i) DEVICE.—A complaining party
may recover an award of statutory dam-
ages for each violation of section 1021(a)
or (b) in the sum of not less than $1,000
nor more than $10,000 per device involved
in such violation or per device on which a
service prohibited by section 1021(b) has
been performed, as the court considers
just.

“(ii) AUDIOGRAM.—A complaining
party may recover an award of statutory
damages for each wiolation of section
1021(c) in the sum of not less than $10
nor more than $100 per audiogram in-
volved in such violation, as the court con-
siders just.

‘“(iti) TRANSMISSION.—A complaining
party may recover an award of damages
for each transmission or ecommunication
that violates section 1021(d) in the sum of
not less than $10,000 nor more than

$100,000, as the court considers just.

*“(3) WILLFUL VIOLATIONS.—

*HR 4367 IH
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“(A) In any case in which the court finds
that a violation of subsection (a), (b}, (c), or (d)
of section 1011 was committed willfully and for
purposes of direet or indirect commercial ad-
vantage, the court shall increase statutory
damages—

“(i) for a violation involving a digital
audio recording device, to a sum of not less
than $100 nor more than $500 per device;
and

“(ii) for a violation involving a digital
audio recording medium, to a sum of not’
less than $4 nor more than $15 per me-
dium, as the court considers just.

“(B) In any case in which the court finds
that a violation of section 1021 was committed
willfully and for purposes of direct or indirect
commercial advantage, the court in its discre-
tion may increase the award of damages by an
additional amount of mnot more than
$5,000,000, as the court considers just.

“(4) INNOCENT VIOLATIONS OF SECTION

1021.—The court in its discretion may reduce the

total award of damages against a person violating

*HR 4567 IH
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section 1021 to a sum of not less than $250 in any

case in which the court finds that—

“(A) the violator was not aware and had
no reason to believe that its acts constituted a
violation of section 1021, or

“(B) in the case of a violation of section
1021(a) involving a digital audio recording de-
vice, the violator believed in good faith that the
device complied with section 1021(a)(1)(C), ex-
cept that this subparagraph shall not apply to
any damages awarded under subsection
(d)(2)(A).

“(e) MULTIPLE ACTIONS.—

“(1) GENERALLY.—No more than one action
shall be brought against any party and no more than
one award of statutory damages under subsection
(d) shall be permitted—

“(A) for any violations of §ection 1011 in-
volving the same digital audio recording device
or digital audio recording medium; or

“(B) for any violations of section 1021 in-
volving digital audio recording devices or digital
audio interface devices of the same model, ex-
cept that this subparagraph shall not bar an ac-

tion or an award of damages with respect to

*HR 4567 IH
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digital audio recording devices or digital audio

interface devices that are imported, manufac-

tured, or distributed subsequent to a final judg-
ment in a prior action.

“(2) NOTICE AND INTERVENTION.—Any com-
plaining party who brings an action under this sec-
tion shall serve a copy of the complaint upon the
Register within 10 days after the complaining par-
ty’s service of a summons upon a defendant. The
Register shall cause a notice of such action to be
published in the Federal Register within 10 days
after receipt of such complaint. The court shall per-
mit any other interested copyright party or inter-
ested manufacturing party entitled to bring the ac-
tion under section 1031(a) who moves to intervene
within 30 days after the publication of such notice
to intervene in the action.

“(3)_ AWARD.—

“(A) GENERALLY.—Except as provided in
subparagraph (B), the court may award recov-
ery of actual damages for a violation of section
1021 pursuant to subsection (d)(2)(B) to each
complaining party in an action who elects to re-
cover actual damages.

“(B) LIMITATIONS.—

*HR 4567 TH
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“(i) If more than one complaining
party elects to recover actual damages pur-
suant to subsection (d)(2)(B), only a single
award of the violator’s profits shall be
made, which shall be allocated as the court
considers just.

“(ii) If any complaining interested
copyright party or parties elect to recover
statutory damages pursuant to subsection
(d)(2) in an action in which one or more
other complaining interested copyright par-
ties have elected to recover actual dam-
ages, the single award of statutory dam-
ages permitted pursuant to paragraph (1)
shall be reduced by the total amount of ac-
tual damages awarded to interested copy-
right parties pursuant to subsection
(d)(2)(B).

“(f) PAYMENT OF OVERDUE ROYALTIES AND DaM-
AGES.—The court may allocate any award of damages
under subsection (d) between or among complaining par-
ties as it considers just. Any award of damages that is
allocated to an interested copyright party and any award
of overdue royalties and interest under subsection (c) shall

be deposited with the Register pursuant to section 1013,

*HR 4567 H
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or as may otherwise be provided pursuant to a negotiated
arrangement authorized under section 1016, for dis-
tribution to interested copyright parties as though such
funds were royalty payments made pursuant to section
1011.

“(g) IMPOUNDING OF ARTICLES.—At any time while
an action under this section is pending, the court may
order the impounding, on such terms as it deems reason-
able, of any digital audio recording device, digital audio
interface device, audiogram, or device specified in section
1021(b) that is in the custody or control of the alleged
violator and that the court has reasonable cause to believe
does not comply with, or was involved in a violation of,
section 1021.

“(h) LIMITATIONS REGARDING PROFESSIONAL MOD-
ELS AND OTHER EXEMPT DEVICES.—Unless a court finds
that the determination by a manufacturer or importer that
a device is a device described in subparagraph (A) or (B)
of section 1001(4) was without a reasonable basis or not
in good faith, the court shall not grant a temporary or
preliminary injunction against the distribution of such de-
vice by the manufacturer or importer.

“(i) REMEDIAL MODIFICATION AND DESTRUCTION
OF ARTICLES.—As part of a final judgment or decree

finding a violation of section 1021, the court shall order

*HR ‘4567 IH
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1 the remedial modification, if possible, or the destruction
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of any digital audio recording device, digital audio inter-
face device, audiogram, or device specified in section
1021(b) that—
“(1) does not comply with, or was involved in
a violation of, section 1021, and
“(2) 1s in the custody or control of the violator
or has been impounded under subsection (g).
“(3) DErFINITIONS.—For purposes of this section—
“(1) the term ‘complaining party’ means an in-
terested copyright party, interested manufacturing
party, or the Attorney General of the United States
when one of these parties has initiated or intervened
as a plaintiff in an action brought under this sec-
tion; and
“(2) the term ‘device’ does not include an
audiogram.
“§1032. Binding arbitration
“(a) DispUTES TO BE ARBITRATED.—Any dispute
between an interested manufacturing party and an inter-
ested copyright party shall be resolved through binding ar-
bitration, in accordance with the provisions of this section,
if—
“(1) the parties mutually agree; or

*HR 4367 IH
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“(2) before the date of first distribution in the

United States of the product which is the subject of
the dispute, an interested manufacturing party or an
interested copyright party requests arbitration con-
cerning whether such product is or is not a digital
audio recording device, a digital audio recording me-
dium, or a digital audio interface device, or concern-
ing the basis on which royalty payments are to be
made with respect to such product.

“(b) ARBITRAL PROCEDURES.—

“(1) REGULATIONS FOR COORDINATION OF AR-
BITRATION.—The Register shall, after consulting
with interested copyright parties, preseribe regula-
tions establishing a procedure by which interested
copyright parties will coordinate the arbitration of
disputes. No interested copyright party shall have
the authority to request, agree to, or (except as an
intervenor pursuant to subsection (c)) enter into,
binding arbitration unless that party has been au-
thorized to do so pursuant to the regulations pre-
scribed by the Register.

“(2) PANEL.—Except as otherwise agreed by
the parties to a dispute that is to be submitted to
binding arbitration under subsection (a), the dispute

shall be heard by a panel of 3 arbitrators, with one

_*HR ‘4567 IH
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arbitrator selected by each of the 2 opposing parties
to the dispute and the third arbitrator selected by
mutual agreement of the first 2 arbitrators chosen.

“(3) DECISION.—The arbitral panel shall
render its final decision concerning the dispute, in a
written opinion explaining its reasoning, within 120
days after the date on which the selection of arbitra-
tors has been concluded. The Register shall cause to
be published in the Federal Register the written
opinion of the arbitral panel within 10 days after re-
ceipt thereof.

“(4) TITLE 9 PROVISIONS TO GOVERN.—Except
to the extent inconsistent with this section, any arbi-
tration proceeding under this section shall be con-
ducted in the same manner, subject to the same lim-
itations, carried out with the same powers (including
the power to summon witnesses), and enforced in
the courts of the United States as an arbitration
proceeding under title 9.

“(5) PRECEDENTS.—In rendering a final deci-
sion, the arbitral panel shall take into account any
final decisions rendered in prior proceedings under
this section that address identical or similar issues.
The failure of the arbitral panel to take into account

such prior decisions may be considered imperfect

*HR 4567 H
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execution of arbitral powers under section 10(a)(4)
of title 9.
“(e) NOTICE AND RIGHT TO INTERVENE.—Any in-
terested copyright party or interested manufacturing
party that requests an arbitral proceeding under this sec-

tion shall provide the Register with notice concerning the

‘parties to the dispute and the nature of the dispute within

10 days after formally requesting arbitration under sub-
section (a). The Register shall cause a summary of such
notice to be published in the Federal Register within 10
days after receipt of such notice. The arbitral panel shall
permit any other interested copyright party or interested
manufacturing party who moves to intervene within 20
days after such publication to intervene in the action.

“(d) AUTHORITY OF ARBITRAL PANEL To ORDER
RELIEF.—

“(1) To PROTECT PROPRIETARY INFORMA-
TION.—The arbitral panel shall issue such orders as
are appropriate to protect the proprietary technology
and information of parties to the proceeding, includ-
mng provision for injunctive relief in the event of a
violation of such order.

“(2) TO TERMINATE PROCEEDING.—The arbi-
tral panel shall terminate any proceeding that it has

good cause to believe has been commenced in bad

*HR 4567 IH
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1 faith by a competitor in order to gain access to pro-
2 prietary information. The panel shall also terminate
3 any proceeding that it believes has been commenced
4 before the technology or product at issue has been
5 sufficiently developed or defined to permit an in- )
6 formed decision concerning the applicability of this
7 chapter to such technology or product.

8 “(3) TO ORDER RELIEF.—In any case in which
9 the arbitral panel finds, with respect to devices or
10 media that were the subject of the dispute, that roy-
11 alty payments have been or will be due under section
12 1011 through the date of the arbitral decision, the
13 panel shall order the deposit of such royalty pay-
14 ments pursuant to section 1013, plus interest cal-
15 culated as provided under section 1961 of title 28.
16 The arbitral panel shall not award monetary or in-
17 junctive relief, as provided in section 1031 or other-
18 wise, except as is expressly provided in this sub-
19 section.
20 “(e) EFFECT OF ARBITRATION PROCEEDING ON
21 CIVIL ACTIONS AND REMEDIES.—
22 “(1) GENERALLY.—Subject to paragraph (2),
23 and notwithstanding any provision of section 1031,
24 no civil action may be brought or relief granted
25 under section 1031 against any party to an ongoing

*HR 4567 IH
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or completed arbitration proceeding under this sec-
tion, with respect to devices or media that are the
subject of an arbitration proceeding under this see-
tion.
“(2) EXCEPTION.—Paragraph (1) does not
bar—
“(A) an action for injunctive relief at any
time based on a violation of section 1021; or
“(B) an action or any relief with respect to
those devices'/or media distributed by their im-
porter or manufacturer following the conclusion
of such arbitration proceeding, or, if so stipu-
lated by the parties, prior to the commencement
of such proceeding.

“(f) ARBITRAL CoOSTS.—Except as otherwise agreed
by the parties to a dispute, the costs of an arbitral pro-
ceeding under this section shall be divided among the par-
ties in such fashion as is considered just by the arbitral
panel at the conclusion of the proceeding. Each party to
the dispute shall bear its own attorney fees uhless the ar-
bitral panel determines that a nonprevailing party has not
proceeded in good faith and that, as a matter of discretion,

it is appropriate to award reasonable attorney’s fees to

the prevailing party.”.
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1 SEC. 3. TECHNICAL AMENDMENTS.

2 (a) FUNCTIONS OF REGISTER.—Chapter 8 of title
3 17, United States Code-is amended—

4 (1) in section 801(b)—

5 (A) by striking “and” at the end of para-
6 graph (2);

7 (B) by striking the period at the end of
8 paragraph (3) and inserting “; and’’; and

9 (C) by adding the following new paragraph

10 at the end:

11 “(4) to distribute royalty payments deposited
12 with the Register of Copyrights under section 1014,
13 to determine, in cases where controversy exists, the
14 distribution of such payments, and to carry out its
15 other responsibilities under chapter 10”; and

16 (2) in sectjon 804(d)—

17 (A) by inserting ‘“or (4)” after
18 “801(b)(3)”; and

19 (B) by striking “or 119” and inserting
20 119, 1015, or 1016”.

21 (b) DEFINITIONS.—Section 101 of title 17, United

22 States Code, is amended by striking ““As used’’ and insert-
23 ing “Except as otherwise provided in this title, as used”.
24 (¢) MaSK WORKS.—Section 912 of title 17, United

25 States Code, is amended—

*HR 4567 IH
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(1) in subsection (a) by inserting ‘“‘or 10” after-
“8"; and
(2) in subsection (b) by inserting ‘“‘or 10" after
“g".
SEC. 4. EFFECTIVE DATE.
This Act and the amendments made by this Act shall
take effect on January 1, 1993.

*HR 4567 IH
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Mrs. CorLiNs. I understand that Mr. Morton Gould, the president
of ASCAP, is present in the audience today. I would like to recog-
nize him, for two reasons. The first is he is one of the country’s
most distinguished composers, and the second is because ASCAP is
now a constituent of mine through their Chicago membership office
located in the Kensbury Center. I look forward to visiting that
office sometime in the near future, Mr. Gould. We are glad you are
here today.

Our first panel is going to be Mr. Michael Kirk, who is the As-
sistant Commissioner for External Affairs for the U.S. Patent and
Trademark Office. He is here because Mr. Manbeck, who we ex-
pected to have here, has had a problem in his family and he has to
be at the hospital this morning. We are also going to have Dr.
Robert Hebner, who is the Deputy Director of the Electronics and
Electrical Engineering Laboratory, National Institute of Standards
and Technology, with the Department of Commerce.

Let me say to all of the witnesses that we operate under the 5
minute rule in the House of Representatives, as you very well
know, Mr. Kirk, and so do others who are here. Which means that
you are entitled to have 5 minutes to summarize your statement
with the full knowledge that your entire statement will be made a
part of the record.

We have been joined by Mr. Towns. Would you like to make an
opening statement at this time?

Mr. Towns. Madam Chair, I will just include it in the record.

Mrs. CoLLins. Without objection, so ordered.

OPENING STATEMENT oF HoN. EpoLrHUS TowNS

Madam Chairwoman, members of this committee, ladies and gentlemen, I am
pleased to join in these proceedings and to see the productivity which comes when
divergent interests bring collective resolve to solve problems.

We stand on the threshold of exploding technological advancements, and this bill
embodies clear examples of both subtle and glaring questions of equity and fairness
in contrast to the mere fiscal bottom line. Global competitiveness demands that we
learn from this experience, so that the American marketplace, this industry and its
artists do not fall victim to the politics of free enterprise. I hope this measure will
find broad support and quick dispatch in this subcommittee and at the full commit-
tee level.

However, as important as this legislation is, and the implementation of its attend-
ant protection, I come here today to join you in another quest for equity and fair
play. The panels and individuals appearing here today, effectively and purposefully
reflect the full range of perspectives on digital audio recorders; Serial Copy Manage-
ment Systems, and an array of complex legal and technical issues. Male and female,
Black and White—each an expert in their own right. This is America and this is the
way it should be.

Madam Chair, I bring my voice and advocacy to your efforts to have this industry,
reflect this same diversity at every level—not only in front of the microphone or as
expert technicians, but in their legal departments, advertising, marketing and man-
agement divisions. There must be respect for consumer activity in the market-
place—reflected by the absence of niche placements or glass ceilings for women and
minority industry executives.

I know the commitment of the leadership of RIAA to this issue and I applaud you.
I can only hope that the total industry and related manufacturers of hardware and
software make this goal a priority for the 1990’s.

Mrs. CoLLiNS. You may begin now, Mr. Kirk.
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STATEMENTS OF MICHAEL K. KIRK, ASSISTANT COMMISSIONER,
PATENT AND TRADEMARK OFFICE, DEPARTMENT OF COM-
MERCE, ACCOMPANIED BY ROBERT HEBNER, DEPUTY DIREC-
TOR, ELECTRONICS AND ELECTRICAL ENGINEERING LABORA-
TORY, NATIONAL INSTITUTE OF STANDARDS AND TECHNOLO-
GY; AND MICHAEL 8. KEPLINGER, OFFICE OF LEGISLATION
AND INTERNATIONAL AFFAIRS

Mr. Kirk. Thank you, Madam Chairwoman and members of the
subcommittee, Mr. Manbeck asked that I convey his sincere apol-
ogy for his inability to be here this morning, but as the chairwom-
an has said, he was unfortunately called to a hospital this morning
and was not able to be here.

I am pleased to present the administration’s views on the pend-
ing digital audio recorder legislation, the Audio Home Recording
Act of 1992. For nearly a decade the recording industry, songwrit-
ers, music publishers, performers, recorder and media manufactur-
ers have debated the effects of personal copying, first in the analog
Aworld and now in the digital world.

Because digital audio recorders permit the making of perfect
copies, the parties have now recognized, as pointed out by the
chairwoman, that this poses a real threat to the continued vitality
of our world-class music and recording industries. In response, they
have developed a balanced, comprehensive solution to the problem
of pelﬁonal copying. The solutlon is supported by consumer groups
as we

The administration agrees that digital audio recorders should be
required to include circuitry that implements the Serial Copy Man-
agement System, SCMS, as specified in the technical reference doc-
ument that is part of this legislation.

We are also persuaded that because SCMS permits first genera-
tion digital copying, placing a reasonable royalty on digital audio
recording media is necessary. We believe that requiring use of
SCMS and a royalty system as provided in the Audio Home Record
Act is the right way to go. Its adoption will preserve consumer
choice, encourage the development and dissemination of technolo-
gy, and protect the legitimate interests of copyright owners and
beneficiaries.

The United States has led the world in adapting intellectual
property laws and policies to meet many of the challenges posed by
new technologies. Congress has led the way by confirming in our
copyright law that computer programs are properly protected as
literary works. Recognizing that the rental of some works leads to
their copying, Congress has provided rental rights for copyright
owners of sound recordings and computer programs. Our trading
partners enjoy the benefits of this protection in the United States
on the basis of national treatment.

However, we have not taken the lead in private copying legisla-
tion. Until now, disagreement among the affected parties and defi-
ciencies in earlier proposals have blocked the path to legislative
action.

How private copying royalties are collected and distributed is be-
* coming a matter of international significance. In an effort to
ensure fairness for U.S. creators and rights owners whose works
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suffer worldwide copying, we sought to have included in the pro-
posed Uruguay Round agreement on the Trade-Related Aspects of
Intellectual Property Rights, known by the acronym TRIPS, lan-
guage that would have required royalties to be shared with foreign-
ers on a national treatment basis. We encountered tough opposi-
tion in particular from the European Community, which opposed
our initiative on the basis that such royalties should only be avail-
able on a reciprocal basis.

We not only sought to have these royalties made available on a
national treatment basis, but we also sought provisions that would
have required equitable distribution of the royalties collected with-
out regard to whether the rights to these royalties were acquired
by operation of copyright law, of neighboring rights law, or by con-
tract.

Reciprocity already is a feature of the private copying laws of
several of our trading partners. For example, the French audio roy-
alty system works to deny national treatment to U.S. record com-
panies. The situation is much the same in Germany and is expect-
ed to be repeated when Australia implements its reciprocity-based
private copying law. The EC’s proposed directive on private copy-
ing also follows the reciprocity model.

The amounts collected under these royalty systems are signifi-
cant. In 1988 collections in France and Germany alone totalled $34
million. The advent of digital audio recording devices promises to
spuf the sale of blank recording media and expand foreign royalty
pools.

The situation as it exists is unfair. U.S. music is listened to, en-
joyed and copied throughout the world. Yet U.S. record producers
and performers are being denied their share of private copying roy-
alties. We believe that unless the United States provides for pri-
vate copying royalties we will have little credibility as a force for
ensuring equitable treatment and building international consensus
in this area.

We recommend that this committee and the Congress adopt the
solution that has been developed by the private parties concerned.
We are pleased to note, Madam Chairwoman, that with your re-
cently introduced H.R. 4567, you have moved to address some con-
cerns of the computer industry which we think are appropriate,
and we also think that it would be important to address issues of
how foreign rights holders will be treated under this legislation in
the United States.

This concludes my statement. Dr. Hebner, Mr. Keplinger and 1
would be pleased to answer any questions you may have. Thank
you.

{The prepared statement of Harry F. Manbeck, Jr., was submit-
ted for the record:]

STATEMENT OF HARRY F. MANBECK, JR., ASSISTANT SECRETARY AND COMMISSIONER OF
PATENTS AND TRADEMARKS, DEPARTMENT OF COMMERCE

1 am pleased to present the administration’s views on H.R. 3204, a bill to imple-
ment a royalty payment system and to impose restraints on the serial copying of
sound recordings fixed in any digital audio recording medium.

The administration advocates strong protection of intellectual property, and
wants to ensure that U.S. consumers have access to the newest and best technology.
The Department supports this bill because it affords several advantages to consum-
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ers and industry, but we also have concerns that changes made to take into account
matters affecting the computer industry have not been made in H.R. 3204, and that
there should be further consideration of some of the provisions common to the
House and Senate bills.

Whether, and how, to compensate copyright owners for the widespread and unau-
thorized personal copying of their sound recordings and musical works has been
among the most controversial issues facing copyright policymakers for more than a
decade. The development and introduction of digital audio recording technology has
lent urgency to the debate. Digital audio recording devices make perfect copies of
digital sound recordings, without the inevitable degradation of recording quality
that is inherent in the analog recording process. Many believe that the ability to
make high-quality digital copies will encourage even more home copying.

H.R. 3204 and S. 1623, the companion bill in the Senate, both require that digital
audio recording devices incorporate the Serial Copy Management System (SCMS).
SCMS encodes a ‘“no-copy” signal on all copies made from an original, copyrighted
digital audio recording.

As SCMS is to be implemented, there would be no limit on the number of first-
generation copies that could be made from a digital original (called an “audiogram”
in the bill as passed by the Senate), but second-generation copying of the copies
would be blocked by the signal. Both bills include provisions to compensate perform-
ers, producers of sound recordings, and copyright owners of the underlying music
for the first-generation copying of their works permitted by SCMS. Compensation
will come from royalties paid by the manufacturer or importer of digital audio re-
cording devices or media. Professional model products are not required to include
the SCMS and are exempt from royalties.. The bills expressly acknowledge that the
private, noncommercial copying of sound recordings using conventional analog re-
cording devices is permissible. They also permit the Secretary of Commerce to
review the technical specifications for the anti-copying system to ensure that the
system remains effective and applicable to new technologies.

Important amendments were added to the version of the bill reported by the
Senate Judiciary Committee to take into account concerns of the computer industry.
These concerns include matters such as device and media definitions. We encourage
the Congress to address those issues in H.R. 3204.

As drafted, both bills raise a potential technical problem in respect of the method
by which royalties collected will be paid to foreign claimants. I will discuss this po-
tential problem in greater detail later in my statement, and suggest that Congress
may wish to consider the policy questions it raises as this bill progresses.

The pnnc1pa.l parties affected by the unauthorized personal copying of copyright-
ed music and sound recordings are performers, producers of sound recordings, song-
writers, music copyright owners, and the producers of audio recording equipment.
Performers are represented by the American Federation of Musicians and the
American Federation of Television and Radio Artists. Sound recording producers
are principally represented by the Recording-Industry Association of America
(RIAA). RIAA’s major members include U.S. producer (Time-Warner) and several
foreign-owned producers (MCA and Sony Music, formerly CBS records—Japanese;
Polygram-Dutch; Capitol/EMI -UK; and RCA -German). Songwriters and music

rights owners are represented by the American Society of Composers, Authors and
Pubhshers (ASCAP), Broadcast Music, Inc. (BMI), The gongwriters Guild (SGA), and
the National Music Publishers’ Association (NMPA). The producers of recording
equipment (predominantly Japanese) have been represented in the private copymg
debate by the Home Recording Rights Coalition (HRRC). These diverse—and often
divergent—interests all now support H.R. 3204,

The controversy over the legal status of personal copying of copyrighted sound re-
cordings has spawned several generations of legislative proposals. Nearly a decade
ago, sound recording producers and music copyright owners advocated placing a roy-
alty on the sale of all tape recorders and blank recording media (at that time only
analog tape) to compensate them for unauthorized copying of their works. Similar
systems were in place in France, the Federal Repubhc of Germany, Hungary and
Austria. Legislation to establish a similar system in the United States was not en-
acted for several reasons: it faced strong opposition from the HRRC and certain con-
sumer groups, and the practice of personal copying with the conventional analog
cassette recorders in American homes was already widespread. Congress was reluc-
tant to interfere with consumers’ expectations with regard to analog recorders al-
ready owned.

" With the advent of dlgltal audio tape (DAT) recorders, sound recording copyright
owners continued to press for adoption of the royalty approach. The Reagan admin-
istration was concerned that setting royalties on the sale of machines and tapes
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would require the Government to intervene unnecessarily in the market by setting
the royalty rates. There was also concern that the royalty might be unfair to those
not using the recorders or tapes to copy copyrighted works.

As an alternative to royalties, the recording industry proposed the use of an anti-
copy system called Copy Code. Recordings encoded using this system could not be
copied on recorders equipped with Copy Code circuitry, while non-encoded record-
ings could be freely copied. By using this system, sound recording producers could
sell copyable recordings at a higher price, and market forces would determine the
value of copying. The administration recognized that the unauthorized copying of
sound recordings harmed the legitimate economic interests of music creators and
other copyright owners. It endorsed the Copy Code approach because the system
seemed to offer a way to protect copyrighted sound recordings with minimal Gov-
ernment intervention in the market, and without penalizing those who do not
engage in unauthorized copying.

Because of technical concems with Copy Code, the parties agreed to jointly fund
its testing by the National Bureau of Standards (NBS) (now the National Institute
for Standards and Technology). NBS found Copy Code’s performance unacceptable
because the system was easily bypassed, it sometimes prevented the copying of un-
encoded sound recordings, and the encoding process sometimes degraded the sound
quality of the recordings to which it was applied.

After these findings, the Copy Code system was rejected and efforts to enact per-
sonal copying legislation lay dormant for a time. Perhaps a turning point was the
purchase of CBS Records by Sony, one of the DAT pioneers. With interests in the
vitality of both the sound recording and the hardware sides of the industry Sony
and a major Dutch company, Phillips, demonstrated a new willingness to explore
creative ways to resolve the personal copying impasse.

In June of 1989, representatives of the European and U.S. recording industries,
including the RIAA, and DAT manufacturers (all foreign) reached an agreement to
seek implementation by governments of provisions requiring SCMS in DAT record-
ers. The recording industry wanted the United States, the European Community
(EC), and Japan to adopt SCMS because it believed that this would establish the
principle that personal copying injures the economic interests of the sound record-
ing industry, and that legislative measures to address the problem are appropriate.
Because the parties also agreed to study a system that would use ‘debit cards’
(which would only permit copying of copyrighted recordings for a fee), the recording
industry believed that adopting SCMS could lay the basis for incorporating the debit
card system in a future generation of digital recording devices. However, music
copyright owners, such as those represented NMPA, had serious reservations about
this option because of concern that the hardware manufacturers would be reluctant
to go forward with the debit card approach for reasons of cost and difficulty in ad-
ministration.

The SCMS agreement was not acceptable to the NMPA, SGA, and ASCAP. These
groups were not party to the negotiations between the sound recording producers
and the hardware manufacturers, and they claimed that their interests were not
taken into account. NMPA, the songwriters, and ASCAP agreed that legislation res-
olution of the private copying issues must take into account the interests of all cre-
ators and copyright owners and ensure them compensation for the unauthorized
copying of their works. These groups urged that Congress not approve the SCMS
system so that negotiations could continue, this time including all affected parties.

e 101st Congress did not approve the SCMS-only bills before it.

The United grtates has led tﬁe world in adapting its intellectual property laws and
policies to meet many of the challenges posed by new technologies. For example, in
1980, Congress rejected calls for limited, sui generis protection of computer pro-
grams in favor of protection as literary works under copyright. In 1984, Congress
recognized that the proliferation of record rental shops with inventories of virtually
indestructible and easy-tocopy compact discs would pose an unacceptable threat to
the legitimate economic interests of copyright owners in sound recordings and musi-
cal works. It responded by granting these rights owners the exclusive right to au-
thorize or prohibit the rental of copies of sound recordings. Most recently, Congress
perceived a similar threat to computer program copyright owners and in 1990, it
amended the Copyright Act to include an exclusive rental right in computer pro-
grams as well. Our trading partners enjoy the benefits of this protection in the
United States on the basis of national treatment.

The administration has actively urged our trading partners to embrace these im-
portant principles and is pleased that similar provisions are embodied in the Dunkel
text of the Proposed Uruguay Round Agreement on the Trade Related Aspects of
Intellectual Property Rights (TRIPS).



70

Private copying, however, is one area in which the United States has not taken
the lead. As I have noted, disagreement among the affected parties and deficiencies
in earlier proposals blocked the path to legislative action.

While debate on private audio taping has continued in the United States, other
countries have moved to establish royalty systems in respect of sound recordings.
Some of these countries now cite the unavailability of private copying royalties in
the United States as grounds for denying certain U.S. rights owners a share of the
royalties collected within their borders. The result is lost revenues for important
U.S. industries, and a distortion in the balance of payments.

As our recent experience in the TRIPS negotiations demonstrates, the availability
and distribution of private copying royalties are rapidly emerging as questions of
international significance. In an effort to ensure fairness for U.S. creators and
rights owners whose works enjoy worldwide popularity—and suffer worldwide copy-
ing—the United States sought to have the TRIPS agreement include language that
would require nations establishing systems for the collection and distribution of roy-
alties for personal copying to share those royalties with foreign nationals on a na-
tional treatment basis. We encountered tough opposition, in particular from the EC.

We pressed without success for national treatment provisions that would have re-
quired equitable distribution of revenues collected to foreign rights holders, without
regard to whether their rights were acquired by operation of copyright law, of
neighboring rights law, or by contract. Our EC counterparts were quick to assert
that the Emperor had no clothes: in their view the United States was demanding
rights in foreign markets that it did not see fit to grant at home. Where, they
charged, was the “fairness” to foreign rights owners whose works are copied in the
United States? EC negotiators further argued that many private copying systems
are grounded in neighboring rights laws, and that the Rome Convention, the inter-
national agreement governing such rights, permits countries to require reciprocity
as a basis for extending benefits to foreign nationals. And, additionally, they argued
that as the United States does not belong to the Rome Conventlon, we are 1n a poor
pos}itlon to assert a claim to moneys collected on the basis of Rome Convention
rights.

The demand for reciprocity already is a feature of the private copying laws of sev-
eral of our trading partners. For example, the French audio royalty system works to
deny national treatment to U.S. record companies. Its law divides collections into
four funds: an “authors” fund; a “phonogram producers” fund; a “performers” fund;
and a fund to promote cultural development. While distributions from the authors’
fund are subject to the national treatment obligations of the Berne Convention for
the Protection of Literary and Artistic Works (Berne) and, therefore, flow to U.S.
songwriters and music copyright owners, the French take the position that the
phonogram producers’ share is subject only to the reciprocity requirements of the
Rome Convention. The situation is much the same in Germany, and is expected to
be repeated when Australia implements its reciprocity-based private copying law.
The EC’s proposed directive on private copying also follows the reciprocity model.

The amounts collected under royalty systems in major foreign markets are signifi-
cant. In 1988, collections in France and Germany alone totaled $34 million. The
advent of digital audio recording devices and the introduction of new technologies
for “delivering” music to consumers, such as digital audio broadcast and cable pay-
per-play services, promise to spur the sale of blank recording media and expand for-
eign royalty pools.

The situation as it exists is patently unfair. U.S. music is listened to, enjoyed and
copied throughout the world, yet U.S. record producers and performers are being
denied a share in private copying royalties by our trading partners’ calls for reci-
procity. To make it worse, the royalties collected in respect of the copying of U.S.
works gets divided among those foreign claimants deemed eligible to collect.

The administration does not suggest that U.S. law be amended to mirror the pri-
vate copying systems in Europe. We will continue to devote our energies to securing
national treatment for U.S. rights owners. We do believe, however, that unless and
until the United States responds to private copying in a way it deems appropriate,
we will have little credibility as a force for ensuring equitable treatment and build-
ing international consensus in this area.

H.R. 3204 represents important compromises among the affected interests and ad-
dresses many of the concerns raised by Congress and the administration with regard
to earlier proposals. The administration supports its enactment with the changes in-
cluded to reflect the concerns of the computer industry. We recommend, however,
that the comprehensive royalty allocation system embodied in the bill be considered
in the light of its potential impact on foreign rights holders.
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It is entirely appropriate for Congress to enact whatever measures it deems neces-
sary to ensure that domestic parties who arguably possess less clout at the bargain-
ing table receive an appropriate share of royalties collected. However, when it
comes to foreign works, it may be appropriate to allow distributions to be made in
accordance with the contractual regime under which the work was created, so as
not to upset the legitimate expectations of the parties. This approach would be con-
sistent with what the administration and our private sector geek from our trading
partners.

The administration advocates strong protection of intellectual property and
wishes to ensure that U.S. consumers have access to the newest and best technology.
We are pleased, therefore, to support enactment of this legislation with appropriate
amendments to take into account the concerns of the computer industry. This legis-
lation is an appropriate solution to a problem faced by this industry at this time.
Should other industries be faced with similar problems in the future, whether or not
a legislative solution would be appropriate should be evaluated on its own merits at
the time that it arises. In addition, Congress may wish, now or later, to address the
issue of how foreign rights holders will be treated under this legislation.

After years of debate, the affected parties have developed a balanced, comprehen-
sive solution to the private audio taping problem. We agree that SCMS or an equiv-
alent system which allows first-generation copying for personal use should be adopt-
ed for all digital audio recording technologies. We are also persuaded that the at-
tractiveness of the high-quality copies permitted by SCMS warrants the imposition
of a reasonable royalty on digital audio recording media. We believe the two-
pronged approach of H.R. 3204 will preserve consumer choice, encourage the devel-
opment and dissemination of technology, and protect the legitimate interests of
copyright owners and beneficiaries.

This concludes my prepared statement. I will be pleased to respond to your ques-
tions.

Mrs. CorLrins. Thank you very much.

Mr. Kirk, you expressed some reservations that H.R. 3204 doesn’t
address the concerns of the computer industry whereas Senate bill
1623, as amended, does. You mentioned that S. 1623 should be en-
acted. H.R. 4567 does incorporate the Senate amendments and is
essentially identical to S. 1623. Would you recommend final pas-
sage of S. 1623?

Mr. Kigrk. In terms of the amendments that have been incorpo-
rated in your bill and in the bill reported out by the Senate, it is
our understanding that these do adequately address the concerns
that have been identified by CBEMA, the Computer and Business
Equipment Manufacturers Association, that indeed you have taken
care of those concerns.

It is also our understanding, however, that additional computer
program interests are looking at the legislation to review it, to
ensure that they agree that it creates no problems for other com-
puter program interests. We do not believe that the problems
would be insurmountable, and we would encourage that, to the
extent they can identify real problems, these be dealt with so that
we can move forward with this legislation.

Mrs. CoLLins. Did you happen to have any comments on the roy-
alty provision as it pertains to the foreign taping issue? Are you
suggesting that there be some restructuring there?

Mr. Kirk. Yes. There is in the legislation now a very specific for-
mula that requires that particular interests be given shares of the
revenues collected under the royalty system. This puts us in a little
bit of an inconsistent posture with respect to our efforts in the
GATT where we have been urging that foreign interests allow
United States rights holders to come to those countries and collect
the revenues due them according to the contracts that the rights
holders have, so that when they come here, they will not be denied
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their full share of the revenues on the basis of some artificial
scheme that exists in those foreign countries. To the extent that
this legislation might be read to be inconsistent with what we are
urging others to do, we think it might merit further study.

Mrs. CoLLINS. Sixteen nations impose fees on recording media
and 6 of those nations also impose a fee on recording equipment.
Australia, Finland and Iceland have already enacted home record-
ing legislation which contains reciprocity provisions which limit
participation in the royalty funds. It appears that since the United
States doesn’t have a similar provision, Americans are not allowed
to benefit from those forms of royalty funds. It has been argued
that developing a United States royalty fund to compensate for
home copying will make it possible for Americans to benefit from
royalty funds in other countries.

Are you confident that the legislation before us, which includes a
royalty fee on digital recorders and media but not on analog re-
corders or media, will have the desired reciprocal effect?

Mr. Kirk. I would not categorically state that this legislation will
automatically enable United States interests to have access on a re-
ciprocal basis to the revenues collected under these foreign sys-
tems. I can tell you from personal experience in negotiations in the
GATT that the European negotiators have stated, both during that
negotiation and subsequently here in the United States, that if the
United States ever hopes to have access to the revenues collected
under these levy schemes in Europe that we must have a levy
system of our own created. They simply are not going to share
their revenues with us unless we adopt such a system, according to
their published and private statements.

Having said that, to take the next step, to say that if we pass
this legislation we will automatically be guaranteed access to those
revenues, I don’t know that I would go quite that far, but certainly
this will put us on sound footing to then return and to engage in
negotiations to get these revenues due U.S. copyright interests.

Mrs. CoLuiNs. To the knowledge of the National Institute of
Standards and Technology, the technical reference document which
accompanies the bill incorporates functional characteristics to reg-
ulate serial copying so that one could make unlimited copies of an
original, but where there is copyrighted material, no copies of a
copy. Isn’t that correct, Dr. Hebner?

Mr. HEBNER. Yes, that is correct.

Mrs. CoLLiNs. My time has expired. Mr. McMillan.

Mr. McMiLLAN. Thank you, Madam Chairwoman.

Mr. Kirk, when you say that the provisions with respect to col-
lection of royalties overseas might need further work, as I under-
stand it, you are suggesting that the language in the Senate bill or
in this bill is satisfactory for current negotiating purposes. Is that
correct?

Mr. Kigrk. Mr. McMillan, the problems that we experienced in
our negotiations in the Uruguay Round were as follows. We wanted
to achieve two things. We wanted the revenues collected under
these royalty systems to be made available on a national treatment
basis, not reciprocity, number one.

Second, we wanted the revenues to be distributed on the basis of
the contract between the rights holder who appeared before the ap-
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propriate European body and not on the basis of some artificial for-
mula that existed in a foreign law.

It is in this latter regard that there is some language in the
pending legislation that appears to earmark certain of the reve-
nues, looking at this only on a national basis without looking out to
how this would look with respect to foreigners coming to the
United States. We don’t want to be in a position where when we go
to Europe or wherever and ask them for the appropriate share of
the revenues due to the owner of the rights involved that they can
say we’re not going to do this and you do the same thing, look at
your bill where you reserve certain of these moneys for interests
that are not represented.

We think this deserves a careful look to make sure that we don’t
put ourselves in the kind of situation that we are criticizing our
European counterparts about.

Mr. McMiLLAN. They obviously have a tremendous stake in what
we do here. Probably no other product enjoys a more international
market than this does.

Mr. Kirk. That is exactly right. The balance of trade of our copy-
right industries exceeds $22 billion annually and over 10 percent of
that comes out of tape and record sales abroad. As former Secre-
tary of Commerce Baldrige once said in a hearing, “The world boo-
gies to American music.”

Mr. McMiLLAN. It does some other things too. ‘“Boogies” is a
little bit outdated.

Has your office done anything on estimating the cost of adminis-
tering this program, and is that adequately addressed in the legis-
lation that we are looking at?

Mr. Kirg. We have not looked at that. This would be handled
primarily by the Copyright Office and the Copyright Royalty Tribu-
nal under the legislation. So we have not really looked into this.
The Copyright Office and the Royalty Tribunal have responsibil-
ities under the existing copyright law today for the collection and
distribution of revenues. At least at first blush it would seem not to
be an unsurmountable problem, but we have not looked into the
details of that.

Mr. McMiLLaN. Would it be fair to say that it is designed to be
for the most part self-funding?

Mr. Kirk. Yes.

Mr. McMILLAN. In your written testimony you explain that the
administration favors the implementation of gCMS for all record-
ing devices. Does this include analog recorders?

Mr. Kirk. No, sir, it does not. We do not take that view. We
think that the bill is appropriately limited to requiring this in digi-
tal audio recording devices.

Mr. McMILLAN. Are you satisfied that this agreement adequately
protects the rights of copyright holders even though it makes an
exception from the SCMS requirement for analog recorders?

Mr. Kirk. Mr. McMillan, I think we in the administration, and I
know that the private interests, for years were concerned about
how to appropriately compensate copyright owners for the copying
of their recordings on analog devices. It may perhaps be one of
those situations where technology got ahead of the law and circum-
stances got to the point where it was simply not feasible to really



74

go back and try to recapture that. We think we are now at a
unique situation where we are moving into a new technology. It is
not inconceivable that analog recording will go the same way as
records have in the past and that we will be into a new situation.
Now is the time to deal with this new situation. So we think this is
an appropriate opportunity in history to address this problem and
provide appropriate compensation to the creative community of the
United States.

Mrs. CoruiNS. The time of the gentleman has expired.

Mr. McMiLraN. I thank you very much.

Mrs. CoLLiNs. Mr. Towns.

Mr. Towns. Thank you very much, Madam Chair.

Mr. Kirk, are there any pending patents from U.S. firms? I'm
concerned about Japan. I’'m thinking in terms of what is happening
with our music and music companies. As you know, just recently
we had a hearing to regulate foreign transplants in terms of cars. I
am wondering if we will have to come to the point where we would
have to have a hearing to regulate musical transplant companies. I
would like to get your views on it in terms of the amount of pat-
ents that are pending and whether we would have to come to this
point.

Mr. Kirk. In terms of the pending patent applications in the
United States coming out of Japan and what the impact of those
patents would be, I would not think that this would be something
that we would have to concern ourselves with in terms of trying to
regulate this technology. As I think Mr. Roach will testify later
today, American ingenuity is fully up to the task of meeting for-
eign competition once it 1s given the incentives and without the
concerns of potential lawsuits and litigation.

Mr. Towns. So you don’t think that’s a problem that we have to
concern ourselves with?

Mr. Kirk. I would not think that is a problem at this point. No,
Mr. Towns, I would not.

Mr. Towns. I have no further questions, Madam Chairwoman.

Mrs. CorLLiNs. The time of the gentleman has expired.

Dr. Hebner, could you describe briefly for the record specifically
how the Serial Copy Management System is going to operate?

Mr. Heener. Fundamentally, as outlined in the technical refer-
ence document, the information concerning the serial copying will
be included in what is called header information, or fundamental-
ly, in the instruction manual, that is sent to the piece of equipment
which is to record. Properly encoded information will tell the re-
corder whether or not a copy can be made and whether or not this
is a first or second generation and whether or not copyright protec-
tion is asserted. All this information is included in the non-audio
portion of the signal.

Mrs. CoLLINs. Is there any reason to believe that the Serial Copy
Management System doesn’t provide adequate serial copy protec-
tion due to its ability to be bypassed or avoided or removed or de-
activated or otherwise circumvented?

Mr. HeBNER. The e