CONGRESSIONAL RECORD
103RD CONGRESS

SENATE

Bill
S. 373

Date
Feb. 16, 1993

Page(s)

S1618-22

Action:

Introduced by Mr. DeConcini and Mr. Hatch




By Mr. DECONCINI (for himself
and Mr. HATCH):

S. 373. A bill to amend title 17, Unit-
ed States Code, to modify certain rec-

ordation and registration require-
ments, to establish copyright arbitra-
tion royalty panels to replace the
Copyright Royalty Tribunal, and for
other purposes; to the Committee on
the Judiciary. .
COPYRIGHT REFORM ACT OF 1983

Mr. DECONCINI. Mr. President, I rise
today to introduce the Copyright Re-
form Act of 1993. This bill modifies cer-
tain recordation and registration re-
quirements, converts the Register of
Copyrights form an appointee of the
Librarian of Congress to a Presidential
appointee, and replaces the Copyright
Royalty Tribunal with ad hoc arbitra-
tion panels under the direction of the
Register of Copyrights. The public
mandate for a more efficient Govern-
ment i8 met by all the reforms this bill
proposes.

The first reform made by this bill re-
verses National Peregrine, Inc. v. Capitol
Federal Savings & Loan Association, 116
Bankr. 194 (Bank, C.D. Cal. 1980) and
Official Unsecured Creditors’ Committee
v. Zenith Productions, Ltd. (in re AEG
Acquisition Corp.), 1271 Bankr. 34 (Bank.
C.D. Cal. 1991). In both decisions, the
court’ held that the State Uniform
Commercial Code statutes for perfect-
ing security interests were preempted
by sections 205 and 301 of the Copyright
Act. These decisions require organiza-
tions or individuals taking copyrights
a8 security for loans or financing to
record those interests with the Copy-
right Office, as required by section 205
of title 17, United States Code.

These decisions have resulted in a 50
percent increase in the recordation of
transfers with the Copyright Office and
has caused considerable administrative
burdens for business. Congress’ intent
in enacting section 2056 was not to pre-
empt State procedures for protecting
secured creditors’ rights. In order to
solve this unforeseen problem, this bill
exempts the perfection of security in-
terests from Federal preemption so
that small businesses and others may
have secured creditors’' rights by com-
plying with their State UCC statutes.

Second, title I reduces the adminis-
trative burdens connected with Copy-
right OQffice registration by repealing
sections 411(a) and 412 of title 17, Unit-
ed States Code. This eliminates the re-
quirement to register the capyrighted
work a8 a condition to bringing an in-
fringement action. Moreover, it elimi-
nates the requirement that a work be
registered before the infringement oc-
curs in order to obtain statutory dam-
ages and attorneys’ fees.

The United States is presently the
only country in the world with these
requirements. The Berne Implementa-
tion Act of 1988 requires that no for-
malities be required as a condition to
copyright protection. When the act was
being considered, however, the United
States wished to make only minimal
changes to U.S. law. As a compromise,
the registration requirement as a con-
dition to protection was dropped, but
registration as a condition to sue was
retalned. In order to comply with

llnt,ernat;lonal obligations, the registra-

tion requirement as a condftion to suit
was dropped for foreign works, result-
ing in a two-tiered system in which
there 18 a more stringent standard for
U.S. authors and another, more lenient
standard for forelgn works.

There are many reasons for removing
the registration requirement for U.S.
authors. The differing treatment of for-
eign and domestic works results in the
anomaly of U.8. authors being treated
less favorably than foreign authors, a
dubious policy result. Eliminating the
requirement would remove this anom-
aly and simultaneously place the Unit-
ed States in harmony with the rest of
the world.

Leaving the requirement in place in-
directly results in mandatory registra-
tion. The reality is that copyright own-
ers, rather than forgo some of the most
important rights granted under the
act, must needlessly register all their
works. This reform should be adopted
to significantly benefit small busi-
nesses and individuals, reduce legisla-
tive branch employment, and correct.
an inequity created by the Berne Im-
plementation Act of 1988.

The third proposed reform converts
the Register of Copyrights from a Li-
brarian of Congress appointee to a
Presidential appointee. Currently, the

‘Librarian of Congress, whaq,i8 appointed

by the President, selects the Register
of Copyrights. This bill would give the
Register of Copyrights increased re-
sponsibilities in the selection and over-
sight of the arbitration panels estab-
lished by this legislation to adjust
rates and distribute fees for copyright
compulsory licenses. Furthermore, this
conversion comports with the height-
ened importance of intellectual prop-
erty, especially in international trade.
The growth of intellectual property
and its increasing importance to the
U.8. economy warrants the President’s
attention in this selection.

Finally, title II of this bill replaces
the Copyright Royalty Tribunal with
ad hoc arbitration panels. The Copy-
right Royalty Tribunal [CTR] i3 a leg-
islative branch agency that was estab-
lished to engage principally in two ac-
tivities: rate adjustment and distribu-
tion of royalties in the administration
of the compulsory license provisions of
the Copyright Act.

The CRT consists of three SES level
V commissioners appointed by the
President with the advice and consent
of the Senate for a 7-year term.  The
workload of the CRT does not, in this
Senator’s opinion, justify the need for
th? continued operation of the tribu-
nal.

The CRT’s functions are better re-
placed by ad hoc panels created when
rate adjustment and royalty distribu-
tion disputes arise. Under the biil,
when there 18 no dispute, the Regiater
of Copyrights will dist.ibute the fees.
When a dispute arises, a different arbi-
tration board consisting of three arbi-
trators selected by the Register of
Copyrights will convene for each dis-
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pute. The parties to each proceeding
will bear all the costs. Reports are
given to the Register of Copyright and
all decisions are reviewable by the Reg-
ister of Copyrights. The Register of
Copyrights’ decision may be appealed
to the U.S. court of appeals.

Proposals for ad hoc panels to admin-
ister the compulsory licenses are not
new. Until final passage of the 1976 Act,
this was the approach embodied in the
copyright law revisjon bills. The panels
were to be convened by the Register of
Copyrights. The CRT was established
in 1976 in reaction to the Supreme
Court’s 1976 decision in Buckley versus
Valeo which expressed concern that the
Reglister of Copyrights is not a Presi-
dential appointee. That concern is rem-
edled by this legislation, however, by
converting the Register of Copyrights
to a Presidential appointee.

A switch to arbitration panels would
have a number of positive effects:
First, by eliminating the CRT, Con-
gress can reduce legislative branch em-
ployment; second, the costs of the arbi-
tration panels are borne by the parties,
not by the taxpayers; third, since the
costs would be borne by the parties,
there is strong incentive to settle,
rather than litigate disputes; and
fourth, negotiated agreements will bet-
ter reflect market rates than a Govern-
ment-set compulsory license rate.

Mr. President, it i8 for these reasons
that I urge my colleagues to support
this legislation. I ask unanimous con-
sent that the full text of my bill be
printed in the RECORD immediately fol-
lowing this statement.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 313

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Copyright
Reform Act of 1993"".

TITLE I—-COPYRIGHT OFFICE
101. COPYRIGHT RECORDATION
SIONS.

Section 301(b) of title 17, United States
Code, 18 amended—

(1) in paragraph (3) by striking “or" after
the semicolon;

(2) 1n paragraph (4) by striking the period
and inserting *‘; or”; and

(3) by adding at the end the following:

*‘(5) perfecting security interests.’’.
SEC. 102. COPYRIGHT REGISTRATION

SIONB.

(3) REGISTRATION AND INFRINGEMENT AC-
TIONS.—-Section 411 of title 17, United States
Code, s amended to read as follows:

“§411. Registration and infringement actions

“In the case of a work consisting of sounds,
images, or both, the first fixation of which is
made simultaneously with its transmission,
the copyright owner may, either before or
after such filxation takes place, institute an
action for infringement under section 501,
fully subject to the remedies provided by
sections 502 through 506 and sections 509 and
510, if, in accordance with requirements that
the Register of Copyrights shall prescribe by
regulation, the copyright owner serves no-
tice upon the infringer, not less than 10 or

SEC. PROVI-
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more than 30 days before such fixation, iden-
tifying the work and the specific time and
source of its first transmission.”.

(b) REGISTRATION A8 PREREQUISITE TO CER-
TAIN REMEDIES POR INFRINGEMENT.—Section
412 of title 17, United States Code, and the
item relating to section 412 in the table of
sections at the beginning of chapter 4 of title
17, United States Code, are repealed.

SEC. 103. THE COPYRIGHT OFFICE: GENERAL RE-
SPONBIBILITIES AND ORGANIZA-
TION.

(a) REGISTER OF COPYRIGHTS.—Bection
701(a) of title 17, United States Code, 18
amended to read as follows:

“(a)(1) The President shall appoint, by and
with the advice and consent of the Senate,
the Register of Copyrights. The Register of
Copyrights shall be paid at the rate of pay in
effect for level IV of the Executive Schedule
under section 5316 of title 5."".

‘(3) All administrative functions and du-
ties under this title, except as otherwise

‘gpecified, are the responsibility of the Reg-

ister of Copyrights as director of the Copy-
right Office of the Library of Congress. The
Register of Copyrights shall appoint all
other officers and employees of the Copy-
right Office, who shall act under the Reg-
ister’s general direction and supervision.'.

(b) ANNUAL REPORT.—-Section 701(c) of title
17, United States Code, 1s amended to read as
follows:

*(c) The Register of Copyrights shall make
an annual report to the Congress on the
work and accomplishments of the Copyright
Office during the previous fiscal year.”.

(c) REPEAL.—S8ection 701(e) of title 17,
United States Code, 18 repealed.

SEC. 104. COPYRIGHT OFFICE REGULATIONS.

Bection 702 of title 17, United States Code,
18 amended by striking the last sentence.
S8EC. 108. CONFORMING AMENDMENTH,

(a) DEFINITIONS.—Section 101 of title 17,
United States Code, 1s amended by striking
the definition of the ‘‘country of origin’ of a
Berne Convention work.

(b) RECORDATION OF TRANSFERS AND OTHER
DOCUMENTS.—8ection 205(c) of title 17, Unit-
ed States Code, 1s amended by striking ‘‘but
only {f—" and all that follows through the
end of paragraph (2) and inserting the follow-
ing: “‘but only if the document, or material
attached to it, specifically identifies the
work to which it pertains so that, after the
document is indexed by the Register of Copy-
rights, it would be revealed by a reasonable
search under the title or registration number
of the work."”.

(c) INFRINGEMENT OF COPYRIGHT.—Section
501(b) of title 17, United States Code, s
amended in the first sentence by striking **,
subject to the requirements of section 411,".

(d) REMEDIES FPOR INFRINOEMENT.—Section
604(a) of title 17, United States Code, is
amended by striking ‘‘Except as otherwise
provided by this title, an” and inserting
“An".

TITLE II-COPYRIGHT ROYALTY
TRIBUNAL
SEC. 301. COPYRIGHT ARBITRATION ROYALTY
PANELS,

(8) ESTABLISHMENT AND PURPOSE.—Section
801 of title 17, United States Code, 13 amend-
ed to read as follows:

“$801. Copyright arbitration royalty panels:
establishment and purpose

‘“(a) ESTABLISHMENT.—The Register of
Copyrights 18 authorized to appoint and con-
vene copyright arbitration royalty panels
to—

‘(1) make determinations concerning the
adjustment of the copyright royalty rates as
provided in section 803;

*%(2) adjust royalty payments under section
1004(aX3);
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*(3) distribute royalty fees deposited with
the Register of Copyrights under sections 111
and 11%(b) in the event a controversy over
such distribution exists; and

‘‘(4) distribute the royalty fees deposited
with the Register of Copyrights under sec-
tion 1006 in the event a controversy over
such distribution exists under ssction
1006(c).".

(b) MEMBERSHIP AND PROCEEDINGS.—Bec-
tion 802 of title 17, United States Code, is
amended to read as follows:

“3 802, Membership and proceedings of copy-
right arbitration royalty panels

‘(a) COMPOSITION OF COPYRIGHT ARBITRA-
TION ROYALTY PANELS.— A copyright arbitra-
tion royalty panel shall consist of 8 arbitra-
tors selected by the Register of Copyrights
pursuant to subsection (b).

‘(b) BELECTION OF ARBITRATION PANEL.—
Not later than 10 days after publication of a
notice initiating an arbitration proceeding
under section 803 or 804, and in accordance
with procedures specified by the Register of
Copyrights, the Register of Copyrights shall
seleot 2 arbitrators from 1ists of arbitrators
provided to the Register by parties partici-
pating in the arbitration. The 2 arbitrators
80 selected shall, within 10 days after their
selection, choose a third arbitrator from the
same lists, who shall serve as the chalr-
person of the arbitrators. If such 2 arbitra-
tors fail to agree upon the selection of a
chairperson, the Register of Copyrights shall
promptly select the chairperson.

‘*(c) ARBITRATION PROCEEDINGS.—Copyright
arbitration royalty panels shall conduct ar-
bitration proceedings, in accordance with
such procedures as they may adopt, for the
purpose of making their determinations in
carrying out the purposes set forth in sec-
tion 801. The arbitration panels shall act on
the basis of a fully documented written
record. Any copyright owner who claims to
be entitled to royalties under section 111 or
119 or any interested copyright party who
claims to be entitled to royalties under sec-
tion 1006 may submit relevant information
and proposals to the arbitration panels in
proceedings applicable to such copyright
owner or interested copyright party. The
parties to the proceedings shall bear the en-
tire cost thereof in such manner and propor-
tion as the arbitration panels shall direct.

‘(d) REPORT TO THE REGISTER OF COPY-
RIGHTS.—Not later than 180 days after publi-
cation of the notice initiating an arbitration
proceeding, - the copyright arbitration roy-
alty panel conducting the proceeding shall
report to the Register of Copyrights its de-
termination concerning the royalty fee or
distribution of royalty fees, as the case may
be. Such report shall be accompanied by the
written record, and shall set forth the facts
that the arbitration panel found relevant to
its determination.

‘‘(e) ACTION BY COPYRIGHT ARBITRATION

"ROYALTY PANEL.—Within 60 days after re-

ceiving the report of a copyright arbitration
royalty panel under subsection (d), the Reg-
1ster of Copyrights shall adopt or reject the
determination of the arbitration panel. The
Register shall adopt the determination of
the arbitration panel unless the Register
finds that the determination is arbitrary. If
the Register rejects the determination of the
arbitration panel, the Register shall, before
the end of that 60-day period, and after full
examination of the record created in the ar-
bitration proceeding, issue an order setting
the royalty fee or distribution of fees, a8 the
case may be. The Register shall cause to be
published tn the Federal Register the deter-
mination of the arbitration panel, and the
decision of the Register (including an order
1ssued under the preceding sentence). The
Register shall also publicize such determina-

-
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tion and decision in such other manner as
the Register considers appropriate. The Reg-
ister shall also make the report of the arbi-
- tration panel and the accompanying record
available for public inspection and copying.
‘(f) JUDICIAL REVIEW.—Any decision of the
Register of Copyrights under saubgection (e)
with respect to a determination of an arbi-
tration panel may be appealed, by any ag-
grieved party who would be hound by the de-
termination, to the United States Court of
Appeals for the District of Columbia Circuit,
within 30 days after the pubHceation of the
decision in the Federal Register. The pend-
ency of an appeal under this paragraph shall
not relieve persons obligated to make roy-
alty payments under sections 111, 118, or 1003
who would be affected by the determination
on appeal to deposit the statement of ac-
count and royalty fees specified in those sec-
tians. The court shall have jurisdiction to
modify or vacate a decision of the Registar
only if it finds, an the basis of the record be-
fore the Register, that the Ragister acted in
an arbitrary manner. If the court modifies
the decision of the Register, the court shall
have jurisdiction to enter ita own determina-
tion with respect to the amount or distribu-
tion of royalty fees and costs, to order the
repayment of any excess fses, and to order
the payment of any underpaid fees, and the
interest pertaining respectively thereto, in
accordance with its final judgment. The
court may further vacate the decision of the
arbitration panel and remand the case for ar-
bitration proceedings in accordance with
subsection (c).”.
(0) ADJUSTMENT OF COMPULSORY LICENSE
RATES.—Sectian 803 of title 17, United States
Code, is amended to read as follows:
“§803. Adjustment of compulsory Hcense

rates

"*(a) PETITIONS.—In accordance with sub-
section (b), any ownar or user of a COpy-
righted work whose royalty rates are speci-
fled by this title, or by a rate established by
the Copyright Royalty Tribunal before the
date of the enactment of the Copyright Re-
form Act of 1993, or by a copyright arbitra-
tion royalty panel after such date of enact-
ment, may flle a petition with the Register
of Copyrights declaring that the petitioner
requests an adjustment of the rate. The Reg-
ister of Copyrights shall make a datermina-
tion as to whether -the petitioner has a sig-
nificant interest in the royalty rate in which
an adjustment is requested. If the Register
determines that the petitioner has a signifi-
cant interest, the Register shall cause notice
of this determination, with the reasons
therefor, to be published in the Federal Reg-
ster, together with the notice of commence-
ment of proceedings under this chapter. Ex-
cept as provided in subsection (b)(1), the
rates set by a copyright arbitration royalty
panel shall attempt to reflect what the fair
market value of the use would be in the ab-
sence of & compulsory license.

“‘(b) TYPES OF PROCEEDINGS.—

‘(1) CABLE.—In making determinations
concerning the adjustment of the copyright
royalty rates in section 111, copyright arbi-
tration royalty panels shall make their de-
terminations only in accordance with the
following provisions: .

‘“(A) The rates established by section
111(d)(1XB) may be adjusted to reflect na-
tional monetary inflation or deflation, or
changes in the average rates charged cable
subscribers for the basic service of providing
secondary transmissions tc maintain the
real constant dollar level of the royalty fee
per subscriber which existed on the date of
the enactment of the Copyright Reform Act
-of 1993, except that—

‘(1) §f the average rates charged cable sys-
tem subscribers for the basic service of pro-
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viding secondary transmisaions are changed
so that the average rates exceed natfonal
monetary inflation, no change in the rates
established by section 111(dX1XB) shall be
permitted; and

“(11) no increase in the royalty fee ghall be
permitted based on any reduction in the av-
erage number of distant signal equivalents
per subscriber.
Copyright arbitration royalty panels may
consider all factors relating to the mainte-
nanoe of such level of payments including, as
an extanuating factor, whether the cable in-

dustry has been restrained by subscriber rate .

regulating authorities from increasing the
rates for the basio service of providing sec-
ondary transmissions.

‘(B) In the event that the rulea and regula-
tions of the Federal Communiocations Com-
mission are amended at any time after April

15, 1976, to permit the carriage by cable sys-

tems of additional television broadcast sig-
nals beyond the local service area of the pri-
mary transmitters of such signals, the roy-
alty rates established by section 111(dX1XB)
may be adjusted to ensure that the rates for
the additional distant signal equivalents re-
sulting from such carriage are reasonable in
the light of the changes effected by the
amendment to such rules and regulations. In
determining the reasonableneas of rates pro-
posed following an amendment of Federal
Communications Commission rules and regu-
lations, a copyright arbitration royalty
panel shall consider, among other f{actors,
the economic impect on copyright owners
and users, except that no adjustment in roy-
alty rates shall be made under this subpara-
graph with respect to any distant signal
equivalent or fraction thereof represented
by—

‘(1) carriage of any signal permitted under
the rules and regulations of the Federal
Communications Commission in effect on
April 15, 1976, or the carriage of a signal of
the same type (that is, independent, net-
work, or noncommercial educational) sub-
stituted for such permitted signal, or

“(11) a television broadcast signal flrst car-
ried after April 15, 1976, pursuant to an indi-
vidual waiver of the rules and regulations of
the Federal Communications Commission, as
such rules and regulations were in effect on
April 15, 1976. .

‘“(C) In the event of any change in the rules
and regulations of the Federal Communica-
tions Commission with respect to syndicated
and sports program exclusivity after April
15, 1976, the rates established by section
111(d)(1}B) may be adjusted to assure that
such rates are reasonable in light of the
changes to such rules and regulations, but
any such adjustment shall apply only to the
affected television broadcast signals carried
on those systems affected by the change.

‘(D) The gross receipts limitations estab-
lished by section 111(d)(1XC) and (D) shall be
adjusted to reflect national monetary infla-
tion or deflation or changes in the average
rates charged cable system subscribers for
the basic service of providing secondary
transmissions to maintain the real constant
doliar value of the exemption provided by
such section; and the royalty rate specified
in such section shall not be subject to ad-
Justment.

‘(E) With respect to proceedings under
subparagraph (A) or (D), petitions under sub-
gection (a) may be filed during 19956 and in
each subsequent flfth calendar year.

“(F) With respect to proceedings under
subparagraph (B) or (C), petitions under sub-
section (a) may be flled within 12 months
after an event described in either such sub-
section. Any change in royalty rates made
pursuant to subparagraph (B) or (C) may be
raconsidered in 1995 and each fifth calendar
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year thereafter, in accordance with subpara-
graph ¢B) or (C), as the case may be. :
*(2) PHONORECORDS.-—With respect to pro-

-ceedings to adjust the copyright royalty

ratea in section 115, petitions under sub-
section (a) may be filed in 1997 and in each
subsequent tenth calendar year.

*(3) COIN-OPERATED PHONORECORD PLAY-
ERS.—If a negotiated license authorized by
section 116 is terminated or expires and is
not replaced by another license agrsement
under such sactian, the Register of Copy-
rights ghall, upon petition flled under sub-
gection (a) within 1 year after such termi-
natian or expiration, convene a copyright ar-
bitration royalty panel. The arbitration
panel shall promptly establish an interim
raoyalty rate or rates for the public perform-
ance by means of a coln-operated phono-
record player of non-dramatic musical works
embodied in phonorecords which had been
subject to the terminated or expired nego-
tiated license agreement. Such rate or rate
shall be the same as the last such rate or
rates and shall remain in force until the con-
clusion of proceedings by the arbitration
panel, in accordance with section 802, to ad-
just the royalty rates applicable to such
works, or until superseded by a new nego-
tiated licenss agreement, as provided in sec-
tion 116(c).

‘‘(4) NONCOMMBRCIAL BROADCASTING.—A
copyright arbitration royalty panel may
commence proceedings to adjust the copy-
right royalty rates in section 118 as provided
in that section.

“(5) DIGITAL AUDIO RECORDING.—The Reg-
ister of Copyrighta shall make adjustments
to royalty payments under section 1004(a)(3)
as provided in that section.’.

(d) DISTRIBUTION OF COPYRIGHT ROYAL-
TIES.—Section 804 of title 17, United States
Code, 1s amended to read as follows:

“§ 804. Distribution of copyright royalties

‘‘The distribution of royalties under this
title shall be &s provided in secticn 111(d)(4),
119(b)(4), and 1007."". :

(e) REPEAL.—Sections 806 through 810 of
title 17, United States Code, are repealed.

(f) CLERICAL AMENDMENT.—The table of
gections at the beginning of chapter 8 of title
17, United States Code, is amended to read as
follows:

‘“Sec. 801. Copyright arbitration royalty pan-
els: establishment and purpose.
“Sec. 802. Membership and proceedings of
copyright arbitration royalty

panels.
“Sec. 803. Adjustment of compulsory license

rates.
‘‘Sec. 804. Distribution of copyright royal-
ties.”. *
BEC. 203. JUKEBOX LICENSES.

(8) REPEAL OF COMPULSORY LICENSE.—Sec-
tion 116 of title 17, United States Code, and
the itam relating to section 116 in the table
of sections at the beginning of chapter 1 of
such title, are repealed.

(b) NEGOTIATED LICENSES.—(1) Section 116A
of title 17, United States Code, is amended—

(A) by redesignating such section as sec-
tion 116;

(B) by striking subsection (b) and redesig-
nating subsections (¢) and (d) as subsections
(b) and (c), respectively;

(C) 1n subsection (b)(2) (a8 so redesignated)
by striking ‘‘Copyright Royalty Tribunal”
and inserting ‘‘Register of Copyrights’’;

(D) in subsection (c) (a8 80 redesignated)—

(1) In the subsection caption by striking
“ROYALTY TRIBUNAL" amd inserting ‘‘ARBI-
TRATION ROYALTY PANEL’'; and

(11) by striking ‘“‘the Copyright Royalty
Tribunal” and inserting ““a copyright arbi-
tration royalty panel’’; and

(E) by striking subsections (e), (f), and (g).
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(2) The table of sections at the beginning of
chapter 1 of title 17, United States Code, is
amended by striking ‘'116A’* and inserting
.'116"-

S8EC, 203. PUBLIC BROADCASTING COMPULSORY
LICENBE.

Section 118 of title 17, United States Code,
is amended—

(1) in subsection (b)—

(A) by striking the first 3 sentences;

(B) in the third sentence by striking
‘“‘works specified by this subsection’ and in-
serting ‘published nondramatic musical
works and published pictorial, graphic, and
sculptural works’’;

(C) in paragraph (1)—

(1) 1n the first sentence by striking *‘, with-
in one hundred and twenty days after publi-
cation of the notice specified in thig sub-
section,”; and

(11) by striking “Copyright Royalty Tribu-
nal” each place it appears and inserting
“‘Register of Copyrights'’;

(D) in paragraph (2) by striking “Tribunal”
and inserting ‘‘Register of Copyrights”;

(E) in paragraph (3)—

(1) by striking the first sentence and in-
serting the following: ‘‘In the absence of li-
cense agreements negotiated under para-
graph (2), the Reglster of Copyrights shall,
pursuant to section 803, convene a copyright
arbitration royalty panel to determine and
publish in the Federal Register a schedule of
rates and terms which, subject to paragraph
(2), shall be binding on all owners of copy-
right in works specified by this subsection
and public broadcasting entities, regardless
of whether such copyright owners have sub-
mitted proposals to the Register of Copy-
rights.”’;

(11) in the second sentence—

(1) by striking ‘‘Copyright Royalty Tribu-
nal” and inserting ‘‘copyright arbitration
royalty panel”; and

(1) by striking ‘‘clause (2) of this sub-
section” and inserting “‘paragraph (3)’’; and
" (111) in the last sentence by striking ‘Copy-
right Royalty Tribunal’’ and inserting ‘Reg-
ister of Copyrights’’; and

(F) by striking paragraph (4);

(2) by striking subsection (c); and

(3) in subsection (d)—

(A) by redesignating such subsection as
subsection (c);

(B) by striking *‘to the transitional provi-
sions of subsection (b)(4), and"; and

(C) by striking ‘‘Copyright Royalty Tribu-
nal” and inserting ‘‘copyright arbitration
royalty panel’.

SEC. 204 SECONDARY TRANSMISSIONS BY
SUPERSTATIONS AND NETWORK
STATIONS FOR PRIVATE VIEWING.

Section 119 of title 17, United States Code,
is amended—

(1) in subsection (b)—

(A) in paragraph (1) by striking *, after
consultation with the Copyright Royalty
Tribunal,” each place it appears;

(B) in paragraph (2) by striking *‘Copyright
Royalty Tribunal’ and inserting ‘‘Register
of Copyrights’;

(C) in paragraph (3) by striking “‘Copyright
Royalty Tribunal” and inserting ‘‘Register
of Copyrights’’; and

(D) in paragraph (4)—

(1) by striking *Copyright Royalty Tribu-
nal” each place it appears and inserting
“Reglister of Copyrights’;

- (1) by striking ‘“Tribunal’” each place it
appears and inserting ‘‘Register”’; and

(111) in subparagraph (C) by striking ‘‘con-
duct a proceeding” in the last sentence and
inserting ‘‘convene a copyright arbitration
royalty panel”; and

(2) by striking subsection (c) and ingerting
the following:

*(c) DBTERMINATION OF. ROYALTIES.—The
royalty fee payable under subsection

(bX1XB) shall be that established by the
Copyright Royalty Tribunal on May 1, 1893,
as corrected on May 18, 1883.".

SEC. 308. CONFORMING AMENDMENTS.

(a) CABLE COMPULSBORY LICENSR.—Beotion
111(d) of title 17, United States Code, 1s
amended as follows:

(1) Paragraph (1) is amended by striking ‘¢,
after consultation with the Copyright Roy-
alty Tribunal (if and when the Tribunal has
been constituted),’.

'(2) Paragraph (1)(A) 18 amended by striking
‘‘, after oonsultation with the Copyright
Royalty Tribunal (if and when the Tribunal
has been constituted),’”.

(3) Paragraph (2) is amended by striking
the second and third asntences and by insert-
ing the following: *‘All fands held by the Sec-
retary of the Treasury shall be invested in
interest-bearing United States securities for
later distribution by the Register in the
event no controversy over distribution ex-
ists, or by a copyright arbitration royalty
panel in the event a controversy over such
distribution exists. The Register shall com-
pile and publish on a semiannual basis, a
compilation of all statements of account
covering the relevant 6-month period pro-
vided by paragraph (1) of this subsection.’’.

(4) Paragraph (4} A) is amended—

(A) by striking ‘‘Copyright Royalty Tribu-
nal" and inserting ‘‘Register of Copyrights'’;
and

(B) by striking ‘‘Tribunal” and inserting
“Rogister".

(5) Paragraph (4)}(B) 18 amended to read as
follows:

'“(B) After the first day of August of each
year, the Register of Copyrights shall deter-
mine whether there exists a controversy con-
cerning the distribution of royalty fees. If
the Register determines that no such con-
troversy exists, the Register shall, after de-
ducting the Copyright Office’s reasonable ad-
ministrative costs under this section, dis-
tribute such fees to the copyright owners en-
titied, or to their designated agents. If the
Register finds the existence of a controversy,
the Register shall, pursuant to chapter 8 of
this title, convene a copyright arbitration
royalty panel to determine the distribution
of royalty fees.”.

(6) Paragraph (4XC) 1s amended by striking
“Copyright Royalty Tribunal’ and inserting
“Register of Copyrights”,

(b) AuUDIO HOME RECORDING ACT.—

CONGRESSIONAL RECORD-—SENATE

~

(1) ROYALTY PAYMENTS.—S8ection 1004(a)(3)

of title 17, United States Code, {8 amended—
(A) by striking ‘‘Copyright Royalty Tribu-
pal’” and inserting ‘Register of Copyrights'’;

and

(B) by striking ‘‘Tribunal” and inserting
ummwn.

(2) DEPOSIT OF ROYALTY PAYMENTS.—Bec-
tion 1006 of title 17, United States Code, is
amended by striking the last sentence.

(8) ENTITLEMENT TO ROYALTY PAYMENTS.—
Section 1006(c) of title 17, United States
Code, 18 amended by striking “Copyright
Royalty Tribunal” and inserting ‘‘Register
of Copyrights shall convene a copyright arbi-
tration royalty panel which’'.

(4) PROCEDURES FOR DISTRIBUTING ROYALTY
PAYMENTS.—Section 1007 of title 17, United
States Code, is amended—

(A) in subsection (a)(1) by striking ‘‘Copy-
right Royalty Tribunal” and inserting *Reg-
ister of Copyrights’;

(B) in subssction (b)—

(1) by striking “‘Copyright Royalty Tribu-
nal” and inserting ‘‘Register of Copyrights';
and

(11) by striking ‘“Tribunal’’ each place it
appears and inserting ‘‘Register’’; and

(C) in subsection (c)—

(1) by striking the first ssntence and in-
serting ‘‘If the Register finds the existence of

S1621

& controversy, the Register shall, pursuant
to chapter 8 of this title, convens a copy-
right arbitration royalty panel to determine
the distribution of royalty payments.”; and

(11) by striking ‘“Tribunal” each plaoce it
appears and inserting ‘‘Register’.

(6) ARBITRATION OF CERTAIN DISPUTES.—
Section 1010 of title 17, Unitedq States Code,
18 amended—

(A) in subsection (b)—

(1) by striking ‘“‘Copyright Royalty Tribu-
nah" and inserting ‘‘Register of Copyrights’;
an

(11), by striking ‘“Tribunal’’ each place it
appears and inserting *Register’’;

(B) in subsection (e) by striking ‘‘Copy-
right Royalty Tribunal” each place it ap-
pears and inserting “Register of Copy-
rights’; ’

(C) 1n subsection (N~

(1) by striking ‘‘Copyright Royalty Tribu-
nal" each place it appears and inserting
“Register of Copyrighta’’;

(111) by striking ‘“Tribunal’”’ each place it
appears and inserting ‘‘Register’’; and

(111) in the third sentence by striking “its”
and inserting ‘‘the Register's’; and

(D) 1n subsection (g)—

(1) by striking ‘‘Copyright Royalty Tribu-
nal” and inserting ‘‘Register of Copyrights’;

and

(11) by striking “Tribunal” each place it

appears and inserting ‘‘Register'’’.
TITLE III-GENERAL PROVISIONS
SEC. 301. EFFECTIVE DATE.

(a) TITLE 1.—

(1) IN GENERAL.—Except a8 provided in
paragraph (2), the amendments made by title
I take effect on the date of the enactment of
this Act.

(2) SECTION 103.—The amendments made by
section 103 take offect on January 1, 1964.

(b) TITLE I1.—The amendments made by
title I1 take effect on January 1, 1994.

(c) EFFECTIVENESS OF EXISTING RATES AND
DISTRIBUTIONS.—All royalty rates and all de-
terminations with respect to the propor-
tionate division of compulsory license fees -
among copyright claimants, whether made
by the Copyright Royalty Tribunal, or by
voluntary agreement, before the effective
date set forth in subsection (b) shall remain
in effect until modified by voluntary agree-
ment or pursuant to the amendments made
by this Act.

Mr. HATCH. Mr. President, I am

‘pleased to join my colleague from Ari-

zona, Senator DECONCINI, chairman of
the Subcommittee on Patents, Copy-
righte and Trademarks, in jointly in-
troducing in the Senate the Copyright
Reform Act of 1993.

Earlier today, Representative
HuGHES, the chairman of the House
Subcommittee on Intellectual Prop-
erty and the Administration of Justice,
introduced similar legislation in the
House of Representatives. These ‘bills
respond to a number of concerns that
have become apparent in recent years
relating to the functioning of the Copy-
right Royalty Tribunal and the need
for updating and streamlining the
Copyright Act.

The copyright industry in America is

- one of our true success stories, both at

home and abroad. When one considers
the vast scope of the intellectual prop-
erty products that are secured by copy-
right—including motion pictures,
music, books, computer software,
works of fine art, and sound record-
ings—and the place of those industries
in our economy, the importance of to-



day’s bill should become readily appar-
ent.

Stmilarly, the Copyright Office,

America’'s experts on copyright law,
enjoys a unique and special place in
our Government. It has historically
been located within the Library of Con-
gress and 18 a divieion of the legislative
branch. Many of {ts functions, however,
are of the sort that are usually per-
formed by executive branch agencies
such a8 the Patent and Trademark Of-
fice. .
But the location of the Copyright Of-
fice in the Library of Congress has
more than simple history to reo-
ommend it. These two organizations
have an inherently close relationship
that derives from the basic similarity
in their missions: Both are charged
with preserving and fostering creative
expression in whatever form it may
take. And the practical benefits that
have traditionally flowed from this
close relationship, such as the use of
the copyright deposit requirement to
enrich the holdings of the Library, are
valuable and worth preserving.

Still, with the growing importance of
copyright law in American and world
affaifs, it 18 time that the important
position of Reglster of Copyrights be
enhanced in status by being established
as a full Presidential appointment,
with all of the powers and responsibil-
ities that flow from such an appoint-
ment. This bill makes that change in
the law. This change will enhance the
power and prestige of the Regiater’'s of-

fice, and that should redound to the -

benefit of its current occupant and all
future incumbents in that office.

This bill also moves our copyright
law to the next logical step along the
path of harmonizing our system of
copyright registration with the world-
wide standard of formality-free copy-
right protection. It does this by elimi-
nating the requirement in section 41l
that formal registration is a pre-
requisite to maintaining an infringe-
- ment action in U.S. courts. That is al-
ready the standard for many foreign
copyright holders. Eliminating this
distinction that worked againat the in-
terests of American copyright holders
is sensibie and overdue.

Since its creation in the late 1970’s,
the Copyright Royalty Tribunal has
performed the important function of
making certain complicated and in-
volved royalty fee distributions as
mandated by statute. It has performed
this task well. However, queations have
arisen as to whether the maintenance
of a full-fledged permanent agency is
necessary to the performance of this
task.

In the 1018t Congress, we reduced the
size of the Tribunal from five commis-
gloners to three. Title II of the bill we
are flling today would dismantle the
Tribunal as8 & permanent agency. In its
place is established a system by which
the Register of Copyrights is author-
ized to appoint and convens ad hoc ar-
bitration royalty paneis when and as
needed. I believe that this ia a far more

efficient way t,LB handle the problem of
statutorily mandated distributions.

Mr. Preaident, theas are the principal
changes in copyright law that are in-
cluded in the Copyright Reform Act of
1993. I believe that they are necesasry
changes which will enhance the value
and effectiveness of copyright as an au-
thor's and creator’s fandamental right.
I further hope that, when enacted, the
Copyright Reform Act of 1993, will
allow the Copyright Office to continue
to perform the excellent work that we
in Congress have come to expect from
it, as well as to allow those areators
and propristors who rely on copyright
law generally to have a law in piace
that is fully responsive to their needs.






