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structions to be used directly or indirectly in
order to bring about the perception, repro-
duction, or communication of the fixed
gounds and incidental material.

*(C) For purposes of this paragraph—

‘(1) a ‘spoken word recording’ is a sound
recording in which are fixed only a series of
spoken words, except that the spoken words
may be accompanied by incidental musical
or other sounds, and

*‘(11) the term ‘incidental’ means related to
and relatively minor by comparison.

/(6) ‘Distribute’ means to sell, lease, or as-
sign a product to consumers in the United
States, or to sell, lease, or assign a product
in the United States for ultimate transfer to
consumers in the United States.

‘(7) An ‘Interested copyright party’ is—

‘‘(A) the owner of the exclusive right under
saction 106(1) of this title to reproduce a
sound recording of a musical work that has
been embodied in a digital musical recording
or analog mausical recording lawfully made
under this title that has been distributed;

*/(B) the legal or beneficial owner of, or the
person that controls, the right to reproduce
in a digital musical recording or analog mu-
sical recording a musical work that bas been
embodled 1n a digital musical recording or
analog musical recording lawfully made
under this title that has been distributed;

‘(C) a featured recording artist who per-
forms on a sound recording that bas been
distributed; or

‘(D) any
organization—

*(1) representing persons specified in sub-
paragraph (A), (B), or (C), or

‘‘(11) engaged in licensing rights in musical
works t0 music users on behau of writers
and publishers.

*(8) To ‘manufacture’ means to produce or
assemble a product in the United States. A
“manufacturer’ is a person who manufac-
tures.

“(9) A ‘music publlsher is a person that is

association or other

authorized to license the reproduction of a

particular musical work in a sound record-
1ng.

‘(10) A ‘professional model product’ is an
audio recording device that is designed, man-
ufactured, marketed, and intended for use by
recording professionals in the ordinary
course of a lawful business, in accordance
with such requirements as the Secretary of
Commerce shall establish by regulation.

‘(11) The term ‘serial copying' means the
duplication in a digital format of a copy-
righted musical work or sound recording

from a digital reproduction of a digital musi-’

cal recording. The term ‘digital reproduction
of a digital musical recording’ does not in-
clude a digital musical recording as distrib-
uted, by authority of the copyright owner,
for ultimate sale to consumers.

*(12) The ‘transfer price’ of a digital audio
recording device or a digital andlo recording
mediam—

*'(A) 18, subject to subparagraph (B)—

‘(1) in the case of an imported product, the
actual entered value at United States Cus-
toms (exclusive of any freight, insurance,
and applicable duty), and )

“(11) tn the case of a domestic product, the
manufacturer's transfer price (FOB the man-
ufacturer, and exclusive of any direct sales
taxes or excise taxes incurred in connection
with the sale); and

*(B) shall, in & case {n which the transferor
and transferee are related entities or within
a single entity, not be less than a reasonable
arms-length price under the principles of the
regulations adopted pursuant to section 482
of the Internal Revenue Code of 1968, or any
successor provision to such section.

“(13) A ‘writer’ is the composer or lyricist
of a particular musical work.

-a
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“SUBCHAPTER B—COPYING CONTROLS
“$1003. Incorporation of eopying controls

‘(a) PROHIBITION ON IMPORTATION, MANU-
FACTURE, AND DISTRIBUTION.—No person shall
import, manufacture, or distribute any digi-
tal audio recording device or digital audio
interface device that does not conform to—

*(1) the SBerial Copy Management System;

*‘(2) a system that has the same functional
characteristics as the Serial Copy Manage-
ment System and requires that copyright
and generation status information be accu-
rately sent, received, and acted upon be-
tween devices using the system's method of
serial copying regulation and devices using
the Serial Copy Management 8ystem; or

*(3) any other system certified by the Sec-
retary of Commerce as prohibiting unauthor-
ized serial copying.

*(b) DEVELOPMENT OF VERIFICATION PROCE-
DURR.—The Secretary of Commerce shall es-
tablish a procedure to verify, upon the peti-

tion of an interested party, that a system

meets the standards set forth in subsection
(aX2).

**(c) PROHIBITION ON CIRCUMVENTION OF THE
SYSTEM.—No person shall import, manufac-
ture, or distribute any device, or offer or per-
form any service, the primary purpose or ef-
fect of which 18 to avoid, bypass, remove, de-
activate, or otherwise circumvent any pro-
gram or circuit which implements, in whole
or in part, a system described in subsection
(a).

“(d) EXCODING OF INFORMATION ON DIGITAL
MUSICAL RECORDINGS.—

‘(1) PROHIBITION ON ENCODING INACCURATE
INPORMATION.—NO person shall encode a digi-
tal musical recording of & sound recording
with inaccurate information relating to the
category code, copyright status, or genera-
tion'status of t.he source material for the re-
cording.

*(2) ENCODING OF COPYRIGHT STATUS NOT RE-
QUIRED.—Nothing in -this chapter requires
any person engaged in the importation or
manufacturs of digital musical recordings to
encode any such digital musical recording
with respect to its copyright status.

‘‘(e) INFORMATION ACCOMPANYING TRANS-
MISSIONS IN DIGITAL FORMAT.—Any person
who transmits or otherwise communicates to
the public any sound recording in digital for-
mat 18 not required under this chapter to
transmit or otherwise commynicate the in-
formation relating to the copyright status of
the sound recording. Any such person who
does transmit or otherwise communicate
such copyright status information shall
transmit or communicate such information
accurately.

“SUBCHAPTER C—ROYALTY PAYMENTS
“§1008. Obligation to make royalty payments

‘(a) PROHIBITION ON IMPORTATION AND MAN-
UFACTURE.—NoO person shall import into and
distribute, or manufacture and distribute,
any digital audio recording device or digital
audio recording medium unless such person
records the notice specified by this section
and subsequently deposits the statements of
account and applicable royalty payments for
such device or medium specified in section
1004.

*(b) FILING OF NOTICE.—The tmporter or
manufacturer of any digital audio recording
device or digital audio recording medium,
within a product category or utilixing a
technology with respect to which such man-
ufacturer or importer has not previously
filed a notice under this subsaction, shall flle
with the Register of Copyrights a notice
with respect to such device or medium, in
such form and content as the Register ahall
prescribe by regulation.

*(c) FILING OF QUARTERLY AND ANNUAL
STATEMENTS OF ACCOUNT.—
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‘(1) GENRRALLY.—ARny importer or manu-
facturer that distributes any digital sudio
recording device or digital audio recording
medium that it manufactured or imported
shall file with the Register of Copyrights, in
sach form and content as the Register shall
prescribe by regulation, such quarterly and
annual statements of account with respeot
to such distribution as the Register shall
prescribe by regulation.

*(2) CERTIFICATION, VERIFICATION, AND CON-
FIDENTIALITY.—Each such statement shall be
certified as accurate by an authorized officer
or principal of the importer or manufacturer.
The Register shall issue regulations to pro-
vide for the verification and audit of sach
statements and to protect the confidential-
ity of the information comtained im such
statements. Such regulations shall provide
for the disclosure, in confidence, of such
gtatements to interested copyright parties.

“(3) ROYALTY PAYMENTS.—Each such state-
ment shall be accompanied by the royalty
payments specified in section 1004.

“§ 1004. Royalty payments

*(a) DIGITAL AUDIO RROORDING DEVICES.—

‘(1) AMOUNT OF PAYMENT.—The royalty
payment due under section 1003 for each digi-
tal audio recording device imported into and
distributed in the United States, or manufac-
tured and distributed in the United States,
shall be 2 percent of the transfer price. Only
the first person to manufacture and distrib-
ute or- import and distribute such device
shall be required to pay the royalty with re-
spect to such device.

“(3) CALCULATION POR DEVICES DISTRIBUTED
WITH OTHER DEVICES.—With respect to a digi-
tal audio recording devioe first distributed in
combination with one or more devices, either
as a physically integrated unit or as ssparate
components, the royalty payment shall be
calculated as follows:

“(A) If the digital audio recording device
and such other devices are part of & phys-
ically integrated unit, the royalty paymeat
shall be based on the transfer price of the
unit, but shall be reduced by any royalty
payment made on any digital audio record-
ing device included within the unit that was
not first distributed in combination with the
unit.

*(B) If the digital audio recording devioe is
not part of & physically integrated unit and
substantially similar devices have been dis-
tributed -separately at any time during the
preceding. 4 calendar quarters, the royalty
payment shall be based on the average trans-
fer price of such devices during those 4 quar-
ters.

‘(C) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have not been
distributed separately at any time during
the preceding 4 calendar quarters, the roy-
alty payment shall be based on a constructed
price reflecting the proportional walue of
such device to the combination as a whole.

‘(3) LIMITS ON ROYALTIES.—Notwithatand-
ing paragraph (1) or (2), the amount of the
royalty payment for each digital audio re-
cording device shall not be less tham $1 nor
more than the royalty maximum. The roy-
alty maximum shall be $8 per device, except
that in the case of a phystically integrated
unit containing more than 1 digital andio re-
cording device, the royalty maximam for
such unit shall be $12. During the 8th year

.after the effective date of this chapter, and

not more than onoe each year thereafter,
any interested copyright party may petition
the Copyright Royalty Tribunal to increase
the royalty maximum and, if more than 20
percent of the royalty payments are at the
relevant royalty maximum, the Tribunal
shall prospectively increase such royaity
maximum with the goal of having no more
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than 10 percent of such payments at the new
royalty maximum; however the amount of
any such increase as a percentage of the roy-
alty maximum shall in no event exceed the
percentage Increase in the Consumer Price
Index during the period under review.

*“(b) DIGITAL AUDIO - RECORDING MEDIA.—
The royalty payment due undsr section 1003
for each digital audio recording medium im-
ported into and distributed in the United
States, or manufactured and distributed in
the United States, shall be 3 percent of the
transfer price. Only the first person to manu-
facture and distribute or import and distrib-
ute such medium shall be required to pay the
royalty with respect to such medium.

“§1008. Deposit of royalty payments and de-
duaction of expenses

‘““The Register of Copyrights ghall receive
all royalty payments deposited under this
chapter and, after deducting the reasonable
costs incurred by the Copyright Office under
this chapter, shall deposit the balance in the
Treasury of the United States as offsetting
receipts, in such mannper as the Secretary of
the Treasury directs. All funds held by the
Secretary of the Treasury shall be invested
in interest-bearing United States securities
for later distribution with interest under
section 1007. The Register may, in the Reg-
ister's discretion, 4 years after the close of
any calendar year, close out the royalty pay-
ments account for that calendar year, and
may treat any funds remaining in such ac-
count and any subsequent deposits that
would otherwise be attributable to that cal-
endar year as attributable to the succeeding
calendar year. The Register shall submit to
the Copyright Royalty Tribunal, on a
monthly basis, a flnancial statement report-
ing the amount of royalties under this chap-
ter that are avallable for distribution.

“$ 1006, Entitlement to royalty payments

“(a) INTERESTED COPYRIGHT PARTIES.—The
royalty payments deposited pursuant to seo-
tion 1005 shall, in accordance with the proce-
dures specified in section 1007, be distributed
to any interested copyright party—

* *(1) whose musical work or sound record-
ing has been—

‘‘(A) embodied in a digital musical record-
ing or an analog musical recording lawfully
made under this title that has been distrib-

uted, and
+ *YB) distributed in the form of digital mu-

sical recordings or analog musical recordings
or disserninated to the public in trans-
missions, during the pertiod to which such
payments pertain; and

*(2) who has filed a clalm under section
1007,

*/(b) ALLOCATION OF ROYALTY PAYMENTS TO
GROUPS.—The royalty payments shall be di-
vided into 2 funds as follows:

‘(1) THE SOUND RECORDINGS FUND.—66%5 per-

- cent of the royalty payments shall be allo-
cated to the Bound Recordings Fund. 3% per-
cent of the royalty payments allocated to
the Sound Recordings Fund shall be placed
in an escrow account managed by an inde-
pendent administrator jointly appointed by
the interested copyright parties described in
section 1001(7XA) and the American Federa-
tion of Musicians (or any successor entity)
to be distributed to nonfeatured mausiclans

(whether or not members of the American

Federation of Musicians or any successor en-

tity) who have performed on sound record-

ings distributed in the United States. 13 per-
cent of the royalty payments allocated to
the Sound Recordings Fund shall be placed
in an escrow account managed by an inde-

pendent administrator jointly appointed by.

the interested copyright parties described in
section 1001(7)}A) and the American Federa-
tion of Television and Radio Artists (or any
successor entity) to be distributed to
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nonfeatured vocalists (whether or not mem-
bers of the American Federation Television
and Radio Artists or any successor entity)
who have performed on sound recordings dis-
tributed in the United States. 40 percent of
the remaining royalty payments in the
Sound Recordings Fund shall be distributed
to the interested copyright parties described
in section 1001(7XC), and 60 percent of such
remaining royalty payments shall be distrib-
uted to the interested copyright parties de-
scribed in section 1001(7)(A).

%(2) THE MUSICAL WORKS FUND.—

‘‘(A) 33%5 percent of the royalty payments
shall be allocated to the Musical Works Fund
for distribution to interested copyright par-
ties described in section 1001(7XB).

“(B)(1) Music publishers shall be entitled
to 50 percent of the royalty payments allo-
cated to the Musical Works Fund.

‘‘(11) Writers shall be entitled to the other
50 percent of the royalty payments allocated
to the Musical Works Fund.

*(c) ALLOCATION OF ROYALTY PAYMENTS
WITHIN GROUPS.—If all interested copyright
parties within a group specified in subsection
(b) do not agree on a voluntary proposal for
the distribution of the royalty payments
within each group, the Copyright Royalty
Tribunal shall, pursuant to the procedures
specified under section 1007(c), allocate roy-
alty payments under this section based on
the extent to which, during the relevant
pertod—

‘(1) for the Sound Recordings Fund, each
sound recording was distributed in the form
of digital musical recordings or analog musi-
cal recordings; and -

*/(2) for the Musical Works Fund, each mu-
sical work was distributed in the form of dig-
ital musical recordings or analog musical re-
cordings or disseminated to the public in
transmissions.

“31007. Procedures for distributing royalty
payments

‘‘(a) FILING OF CLAIMS AND NEGOTIATIONS,—

‘(1) FILING OF CLAIMS.—During the first 2
months of each calendar year after the cal-
endar year in which this chapter takes ef-
foct, every interested copyright party seek-
ing to recelve royalty payments to which
such party 18 entitled under saction 1006
shall file with the Copyright Royalty Tribu-
nal a claim for payments collected during
the preceding year in such form and manner
as the Tribunal shall prescribe by regulation.

‘‘(2) NEGOTIATIONS.—Notwithstanding any
provision of the antitrust laws, for purposes
of this section interested copyright parties
within each group specified in section 1006(b)
may agree among themselves to the propor-
tionate division of royalty payments, may
lump their claims together and file them
Jointly or as a single claim, or may designate
a common agent, including any organisation
described in section 1001(7)XD), to negotiate
or receive payment on their behalf; except
that no agreement under this subsection
may modify the allocation of royalties speci-
fied in section 1006(b).

‘‘(b) DISTRIBUTION OF PAYMENTS IN THE AB-
SENCE OF A& DISPUTE.—Within 30 days after
the period established for the flling of claims
under subsection (a), in each year after the
year in which this section takes effect, the
Copyright Royalty Tribunal shall determine
whether there exists & controversy concern-
ing the distribution of royalty payments
under section 1006(0). If the Tribunal deter-
mines that no such controversy exists, the
Tribunal shall, within 30 days after such de-
termination, authorize the distribution of
the royalty payments as set forth in the
agreements regarding the distribution of
royalty payments entered into pursuant to
subsection (a), after deducting 1ts reasonable
administrative costs under this saction.
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“(c) RESOLUTION OF DI1SPUTES.—H the Tri-
bunal finds the existence of a controversy, it
shall, pursuant to chapter 8 of this title, con-
duct a proceeding to determine the distribu-
tion of royalty payments. During the pend-
ency of such a proceeding, the Tribunal shall
withhold from distribution an amount suffi-
clent to satisfy all claims with respect to
which a controversy exists, but shall, to the
extent feasible, authorize the distribution of
any amounts that are not in controversy.
The Tribunal shall, before authorizing the
distribution of such royalty payments, de-
duct 1ts reasonable administrative costs
under this section.

“SUBCHAPTER D—PROHIBITION ON CER-
TAIN INFRINGEMENT ACTIONS, REM-
EDIES, AND ARBITRATION

“§$1008. Prohibition on certain infringement

actions

““No action may be brought under this title
alleging infringement of copyright based on
the manufacture, importation, or distribu-
tion of a digital audio recording device, a
digital audio recording medium, an analog
recording device, or an analog recording me-
dium, or based on the noncommercial use by
a consumer of such a device or medium for
making digital musical recordings or analog
musical recordings.

*$ 1009. Civil remedies

‘(a) CIVIL ACTIONS.—Any interested copy-
right party injured by a violation of section
1002 or 1003 may bring a civil action in an ap-
propriate United States district court
agalnst any person for such violation.

*‘(b) OTHER CIVIL ACTIONS.—Any person in-
jured by a violation of this chapter may
bring a civil action in an appropriate United
States district court for actual damages in-
curred as a result of such violation.

‘*(c) POWERS OF THE COURT.—In an action
brought under subsection (a), the court—

‘(1) may grant temporary and permanent
injunctions on such terms as it deems rea-
sonable to prevent or restrain such violation;

*“(2) in the case of a violation of section
1002, or in the case of an injury resulting
from a fallure to make royalty payments re-
quired by section 1003, shall award damages
under subsection (d);

‘“(8) in 1ts discretion may allow the recov-
ery of costs by or against any party other
than the United States or an officer thereof;
and

(4) in its discretion may award a reason-
able attorney's fee to the prevailing party.

(d) AWARD OF DAMAGES.—

(1) DAMAGES FOR SECTION 1002 OR 1003 VIOLA-
TIONS.—

“(A) ACTUAL DAMAGES.—(1) In an action
brought under subsection (a), if the court
finds that a violation of section 1002 or 1003
has occurred, the court shall award to the
complaining party its actual damages if the
complaining party elects such damaget at
any time before final judgment is entered.

‘/(11) In the case of section 1003, aotual
damages shall constitute the royalty pay-
ments that should have been paid under seo-
tion 1004 and deposited under section 1005. In
such a case, the court, in its discretion, may
award an additional amount of not to exceed
50 percent of the actual damages.

*(B) STATUTORY DAMAGES POR SECTION 1002
VIOLATIONS.—

‘(1) DEVICE.—A complaining party may re-
cover an award of statutory damages for
each violation of section 1002 (a) or (c) in the
sum of not more than $2,500 per device in-
volved in such violation or per device on
which a ssrvice prohibited by section 1002(c)
has been performed, as the court conside
Just. .

‘*(i1) DIGITAL MUSICAL RECORDING.—A com-
plaining party may recover an award of stat-
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utory damages for each violation of section
1002(d) in the sum of not more than $25 per
digital musical recording involved in such
violation, as the court considers just.

“(111) TRANSMISSION.—A complaining party
may recover an award of damages for each
transmission or communication that vio-
lates section 1002(e) in the sum of not more
than $10,000, as the court considers just.

‘(2) REPEATED VIOLATIONS.—In any case in
which the court finds that a person has vio-
lated section 1002 or 1003 within 3 years after
a final judgment against that person for an-

- other such violation was entered, the court

may increase the award of damages to not
more than double the amounts that would
otherwise be awarded under paragraph (1), as
the oourt considers just.

*(3) INNOCENT VIOLATIONS OF SECTION 1002.—
The court in its discretion may reduce the
total award of damages agalnst a person vio-
lating section 1002 to & sum of not less than
$250 in any case in which the court finds that
the violator was not aware and had no reason
to believe that 1ts aots constituted a viola-
tion of section 1002.

‘‘(e) PAYMENT OF DAMAGES.—Any award of
damages under subsection (d) shall be depos-
ited with the Register pursuant to section
1005 for distribution to interested copyright
parties as though such funds were royalty
payments made pursuant to section 1003,

*‘(f) IMPOUNDING OF ARTICLES.—At any time
while an action under subsection (a) i8 pend-
ing, the court may order the impounding, on

‘such terms as it deems reasonable, of any
digital audio recording device, digital musi-
cal recording, or device specified in section
1002(c) that 18 in the custody. or control of
the alleged violator and that the court has
reasonable cause to believe does not comply
with, or was involved in a violation of, sec-
tion 1002,

/() REMEDIAL MODIFICATION AND DESTRUC-
TION OF ARTICLES.—In an action brought
under subsection (a), the court may, as part
of a final judgment or decree finding a viola-
tion of section 1002, order the remedial modi-
fioation or the destruction of any digital
audio recording device, digital musical re-
cording, or device specified in section 1002(c)
that—

/(1) does not comply with, or was involved
in a violation of, section 1002, and

*(2) 18 in the custody or control of the vio-
-lator or has been impounded under sub-
section (f).

“§1010, Arbitration of certain disputes

‘‘(a) SCOPE OF ARBITRATION.—Before the
date of first distribution in the United
States of a digital audio recording device or
& digital audio interface device, any party
manufacturing, importing, or distributing
such device, and any interested copyright
party may mutually agree to binding arbi-
tration for the purpose of determining
whether such device 18 subject to section
1002, or the basis on which royalty payments
f&x;a such device are to be made under section
1003.

*(b) INITIATION OF ARBITRATION PROCEED-
INGS.—Parties agreeing  -to such arbitration
shall file & petition with the Copyright Roy-
alty Tribunal requesting the commencement
of an arbitration proceeding. The petition
may include the names and qualifications of
potential arbitrators. Within 2 weeks after
receiving such a petition, the Tribunal shall
cause notice to be published in the Federal
Register of the initiation of an arbitration
proceeding. Such notice shall include the
names and qualifications of 3 arbitrators
chosen by the Tribunal from a list of avall-
able arbitrators obtained from the American
Arbitration Association or such similar or-
ganization as the Tribunal shall select, and
from potential arbitrators listed in the par-
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ties’ petition. The arbitrators selected under
this subsection shall constitute an Arbitra-
tion Panel.

‘(c) 8TAY OF JUDICIAL Pnoczznmos.—Any
civil action brought under section 1000
against a party to arbitration under this sec-
tion shall, on application of one of the par-
ties to the arbitration, be stayed until com-
pletion of the arbitration proceeding.

*(d) ARBITRATION PROCEEDING.—The Arbl-
tration Panel shall conduct an arbitration
proceeding with respect to the matter con-
cerned, in accordance with such procedures

. 88 it may adopt. The Panel shall act on the

basis of a fully documented written record.
Any party to the arbitration may submit rel-
evant information and proposals to the
Panel. The parties to the proceeding shall
bear the entire cost thereof in such manner
and proportion as the Panel shall direct. -

‘‘(e) REPORT TO COPYRIGHT ROYALTY TRIBU-
NAL.—Not later than 60 days after publica-
tion of the notice under subsection (b) of the
initiation of an arbitration proceeding, the
Arbitration Panel shall report to the Copy-
right Royalty Tribunal its determination
concerning whether the device concerned is
subject to section 1002, or the basis on which
royalty payments for the device are to be
made under section 1003. S8uch report shall be
accompanied by the written record, and shall
set forth the facts that the Panel found rel-
evant to its determination.

‘“(f) ACTION BY THE COPYRIGHT ROYALTY
TRIBUNAL.—Within 60 days after recelving
the report of the Arbitration Panel under
subsection (e), the Copyright Royalty Tribu-
nal shall adopt or reject the determination
of the Panel. The Tribunal ghall adopt the
determination of the Panel unless the Tribu-
nal finds that the determination 18 clearly
erroneous. If the Tribunal rejects the deter-
mination of the Panel, the Tribunal shall,
before the end of that 60-day period, and
after full examination of the record created
in the arbitration proceeding, issne an order
setting forth its decision and the reasons
therefor. The Tribunal shall cause to be pub-
lished in the Federal Register the determina-
tion of the Panel and the decision of the Tri-
bunal under this subsection with respect to
the determination (including any order is-
sued under the preceding sentence).

“(8) JUDICIAL REVIEW.—~Any decision of the
Copyright Royalty Tribunal under sub-
section (f) with respect to a determination of
the Arbitration Panel may be appealed, by a
party to the arbitration, to the United
States Court of Appeals for the District of
Columbia Circuit, within 30 days after the
publication of the decision in the Federal
Register. The pendency of an appeal under
this subsection shall not stay the Tribunal’'s
decision. The court shall have jurisdiction to
modify or vacate & decision of the Tribunal
only if it finds, on the basis of the record be-
fore the Tribunal; that the Arbitration Panel
or the Tribunal acted in an arbitrary man-
ner. If the court modifies the decision of the

. Tribunal, the court shall have jurisdiction to

enter its own decision in accordance with its
fina]l judgment. The court may further va-
cate the decision of the Tribunal and remand
the case for arbitration proceedings as pro-
vided in this section.”.
SEC. 8. TECHNICAL AMENDMENTS.

(a) FUNCTIONS OF REGISTER.—Chapter 8 of
title 17, United States Code 18 amended—

(1) in section 801(b)—

(A) by striking “and’” at the end of para-
graph (2);

(B) by striking the period at the end of
paragraph (3) and inserting ‘'; and"; and

(C) by adding the rollowlng new paragraph
at the end:

*(4) to distribute royalty payments depoa-
ited with the Register of Copyrights under
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section 1003, to determine the distribution of
such payments, and to carry out its other ro-
sponsibilities under chapter 10”’; and

(2) in section 804(d)—

' (g) by inserting ‘‘or (4)’' after ‘‘901(bX3)”;
an

(B) by striking ““or 119" and inserting “119,
or 1007,

(b) DEFINITIONS.—Section 101 of title 17,
United States Code, 18 amended by striking
‘‘As used’ and inserting ‘‘Except as other-
wise provided in this title, as used".

(c) MASK WORKS.—Section 912 of title 17,
United States Code, 18 amended—

(1) in subsection (a) by inserting ‘‘or 10"
after *‘8”; and

(2) in subsection (b) by inserting ‘‘or 10"
afmr (‘a)'

(d) CONFORMING AMENDMENT TO SECTION 337
OF THE TARIFF ACT OF 1930.—The second sen-
tence of section 337(b)X3) of the Tariff Act of
1930 (19 U.8.C. 1337(b)(8)) 18 amended to read
as follows: “If the Commission has reason to
believe that the matter before 1t (A) 18 based
solely on alleged acts and effects which are
within the purview of section 303, 671, or 673,
or (B) relates to an alleged copyright in-
fringement with respect to which action is
prohibited by section 1008 of title 17, United
States Code, the Commission shall termi-
nate, or not institute, any investigation into
the matter.”.

SEC. 4 EFFECTIVE DATE.

This Act and the amendments made by
this Act shall take effect on the date of the
enactment of this Act.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Texas [Mr. BROOKS] will be recognized
for 20 minutes, and the gentleman from
California [Mr. MOORHEAD] will be rec-
ognized for 20 minutes.

The Chair recognizes the gentlema.n

‘from Texas [Mr. BROOKS].

0 1950

Mr. BROOKS. Mr. Speaker, I yleld
myself such time a8 I may consumae.

(Mr. BROOKS asked and was given
permission to revise and extend his re-
marks.)

Mr. BROOKS. Mr. Speaker, I rise in
support of H.R. 3204. Of the many peo-
ple who worked tirelessly on this bill, I
first want to single out for praise my
very dear friend and distinguished col-
league, the gentlewoman from Illinois
[Mrs. CoLLINS], who chairs the Energy
and Commerce Committee’s Sub-
committee on Commerce, Consumer
Protection, and Competitiveness. With- .
out her fine work and her subcommit-
tee's sterling contribution, this com-
promise bill would never have been
possible.

I also want to sincerely compliment
the very thoughtful work done by the
Judiciary Committee’s Subcommittee
on Intellectual Property and Judioial
Administration. It’s chairman, the gen-
tleman from New Jersey [Mr. HUGHES]
and its ranking minority member, the
gentleman from California [Mr. MOOR-
HEAD], both labored long and hard over
this legislation. They can be justifiably
proud of the product they have
achieved, and the support that it has
received from Members and interested
parties alike.

I also thank my other flne friends
and distinguished colleagues—the gen-
tleman from Michigan [Mr. DINGELL),
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- chairman of the Energy and Commerce
Committee, and the gentleman from Il-
linois [Mr. ROSTENKOWSKI], chairman of
the Ways and Means Committee—for
their leadership on this 1ssue.

Everyone involved in H.R. 3204—
whether in the private sector or in the
Congress—has demonstrated through
this legislation their willingness to
help this country stay at the forefront
* of world technological change.

The primary legislative history upon
enactment of this legislation will be
found in House Report 102-873, part 1.
In addition, since the time of passage
by the three committees to whom H.R.
3204 was referred, our committees have
agreed upon -several changes. Those
changes are contained in the com-
promise package on suspension now,
and other Members will address them.

I want to address and emphasize the
import of just one of those changes.
Section 1006 of H.R. 3204 deals with en-
titlement to royalty payments under
two newly created funds—the sound re-
cording fund and the musical works
fund. In H.R. 3204 as reported by the ju-
diciary committee, there was 'a prefa-
tory phrase—‘notwithstanding any
contractual obligations to the con-
trary’’—found only in one of the funds.
However, the allocation of royalties in
both funds is set by statute. Thus, that
prefatory phrase is being deleted by
agreement as unnecessary. We Intend
the statutory allocation formula for
both funds to control the royalty dis-
tribution.

As the Judiciary Committee stated

on this point in House Report 102-873,

part 1, which remains applicable to our
agreement today:

The committee intends the statutory allo-
cations to fix the percentage of royalties
‘that the varfous groups of {nterested copy-
right parties are to receive from the two
funds. Contraotual provisions, whether exist-
ing or future, that would alter these alloca-
tions are preempted by this bill. On the
other hand, once the distribution of the roy-
alty payment has been made according to
the statutory allocation, the bill does not
seek to place restrictions on how the recipi-
ents may spend their royalties.

Mr. Speaker, H.R. 3204 resolves over a
decade of bitter disputes between the
electronics and the music industries—
with both sides willing to fight indefl-
nitely because of the economic stakes
involved in this issue. I recommended
that they sue for peace. I am happy and
proud that peace, not war, is now the
order of the day. I urge my colleagues
to vote “‘aye’’ on H.R. 3204,

Mr. Speaker, I reserve the balance of
my time.

Mr. MOORHEAD., Mr. Speaker, 1
yield myself such time as I may
consume. .

3/1;. Speaker, I rise in support of H.R.

I would 1ike to commend our Judici-
ary Committee chairman, the gen-
. tleman from Texas [Mr. JACK BROOKS]
and our subcommittee chairman, the
gentleman from New Jersey [Mr. BILL
HUGHES] and their staff for their thor-
ough and painstaking analysis of these
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important but difficult issues. I also
would like to commend our ranking
member, the gentleman from New York
Mr. HAMILTON FIsH for his leadership
and support of this issue.

Mr. S8peaker, H.R. 3204 would make it
clear that noncommercial taping of
music by consumers is not a violation
of copyright law. The debate over home
taping of records goes back to 1870
when Congress first extended copyright
protection for records but this legisla-
tion will end the 22-year-old debate and

make it clear that home taping does -

not constitute copyright infringement.

The problem is that Japanese manu-
facturers are about to begin importing
into the United States copylng equip-
ment making it possible to make qual-
ity coples of music discs. The com-
promise contained in H.R. 3204 provides
that such new equipment will have a
chip that will prevent any copying of
the copies made by the new equipment.
In other words, you can make as many
noncommercial coples as you wish
from the new machine but you will not

be able, mechanically, to make a copy -

of the copy.

The bill also sets up a royalty fund
by charging a fee for the sale of blank
discs, not blank tapes, and sets a fee on
each plece of new disc equipment sold
in the United States. For the new
equipment the royalty is 2 percent of
the transfer price with a minimum fee
of $1 and a maximum fee of $8 a ma-
chine. For blank discs the royalty fee
18 3 percent of transfer price. Video re-
cording equipment would not be af-
fected, nor would dictation machines,
telephone answering machines or pro-
fesslonal reoording equipment.

American music is the music of
choice all over the world. However,
pirating and taping have become an
enormous problem for the American
music community. Taping presently
displaces sales amounting to about $1.5
billion a year, about one-third of the
industry’s annual revenues, and sales
are the only means by which record
companies are paid. The impact of dis-
placed sales 18 obviously felt first by
copyright owners and creators who
earn their income from the sale.of
their prerecorded music. But it hurts
everyone in the end because less music
18 produced. The releases of new al-
bums have declined by 43 percent since
1978.

After months of debate with the in-
terested parties I believe we have legis-
lation that 18 good for all the indus-
tries involved and it is also good for
the consumer and the country.

These new taping machines that are
about to be shipped to this country will
revolutionize existing taping tech-
nology. The new machines will capture
and preserve recordings with near per-
fect fidelity. If this legislation is not
enacted the displacement of sales
caused by taping is sure to experience
a quantum leap.

I am not aware of any opposition to
this bill. It has the support of industry,

H9033

the Copyright Office, the consumers
and the administration.

I urge your support.

Mr. Speaker, I reserve the balance of
my time.

Mr. BROOKS. Mr. Speaker, I yleld 4
minutes to the gentleman from New
Jersey [Mr. HUGHES), chairman of the
Subcommittee on Intellectual Prop-
erty and Judicial Administration.

(Mr. HUGHES asked and was given
permission to revise and extend his re-
marks.)

Mr. HUGHES. Mr. Speaker, I rise in
support of H.R. 3204, the Audio Home
Recording Aot of 1992, which I intro-
duced along with the gentleman from
Texas [Mr BROOKS], chalrman of the
Judiciary Committee. H.R. 3204 18 co-
sponsored by the gentleman from Cali-
fornia [Mr. MOOREHEAD], the ranking
Republican on the Subcommittee on
Intellectual Property and Judicial Ad-
ministration, which I chair, and by 90
other Members. H.R. 3204 enjoys wide-
spread support because it protects the
interests of consumers, copyright own-
ers, and manufacturers and distribu-
tors of audio equipment. H.R. 3204 will
facilitate the introduction of exciting
new digital audio technologies whose
entry into the U.S. market has been
blocked by litigation. With the holiday
season just around the corner, H.R. 3204
will create new manufacturing jobs and
give retallers exciting new consumer
electronics to market, important bene-
fits in these difficult economic times.

H.R. 3204 18 also landmark intellec-
tual property legislation, placing the
United States squarely in line with the
growing international consensus on
how to resolve the difficult issues of
new technological uses of copyrighted
works. One of those issues—home tap-
ing of music—has been of great concern
to U.S. consumers. For more than two
decades, a legal cloud has hovered over
copying by consumers for private use.
This was true even though the Su-
preme Court’s 1984 Betamax decision
permitted time-shifting of free broad-
cast television programming.

H.R. 3204 removes the lega.l cloud
over home copying of prerecorded
museic in the most proconsumer way
possible: It gives consumers a complete
exemption for noncommercial home
copying of both digital and analog
music, even though the royalty obliga-
tions under the bill apply only to
digitally formatted music. No longer
will consumers be branded copyright
pirates for making a tape for their ca.r
or for their children.

H.R. 3204 was introduced on August
11, 1991. Hearings were held by our sub-
committee on February 18, 1992. HR.
3204 as reported by our subcommittee
and the full Judiciary Committee re-
flected months of hard work devoted to
original rethinking and original re-
drafting in order to develop the best
possible legislation. These labors paid
off. HR. 3204 in its current form pre-
serves the essentials of the compromise
agreement reached by record compa-
nies, hardware manufacturers, and mu-
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sical interests, while protecting the
broader public interest, in particular
consumers and performers. -

I would like to explain, briefly, the
essential elements of H.R. 3204.

EXEMPTIONS FROM LIABILITY

One of the cornerstones of the bill is
section 1008. This provision provides an
exemption to consumers for non-
commercial copying of both digital and
analog musical recordings and an ex-
emption from contributory copyright
infringement for manufacturers and
distributors of digital and analog audio
recording devices and media. These ex-
emptions are complete, notwithstand-
ing the somewhat indirect phrasing of
the section, which is couched in terms
of a prohibition on the bringing of in-
fringement actions. .
INCORPORATION OF SERIAL COPYING CONTROLS

~ In order to protect the interests of
copyright owners from widespread
copying that would harm investment,
the bill requires that digital audio re-
cording devices and digital audio inter-
face devices contain systems to prevent
unauthorized serial copying of copy-
righted works. The serial copy manage-
ment system is one such system. Other
systems- may also be developed,
-though, and the bill provides criteria
by which these systems may meet the
legislation’s requirements.

The purpose of these systems is to
permit consumers to make copies di-
rectly from an authorized, prerecorded
musical recording, but to prevent them
from making copies from coples. This
approach has the benefit of preserving

* consumers’ right under the bill to
make home copies and of preventing
distribution of copies that might dis-
place sales.

ROYALTY PAYMENTS

Modest royalty payments are re-
quired under the bill to compensate
copyright owners from the obvious loss
of some sales due to home copying. In
the case of machines, this royalty is
set at 2 percent of the transfer price of
the machine, with a general cap of $8.
In the case of blank tapes, the royalty
is set at 2 percent of the transfer price
of the tape. Only one royalty payment
is made.

I am keenly aware of the concerns of
computer users that due to the preva-
lence of digital media, they may have
to pay a royalty for blank computer
tapes. This will not happen. The bill
excludes computer programs from the
coverage of the legislation and through
the definition of digital audio record-
ing medium,” it carefully requires roy-
alties only for tapes and the like that
are primarily marketed or most com-
monly used by consumers for the pur-
pose of making copies of digitally
formatted music by digital audio re-
cording devices.

There are many other important pro-
visions in the bill, and I refer members
to the Judiciary Committee report,
House Report 102873, part 1 for a full
discussion of the details of the legisla-
tion. I will only point out here the dif-

CONGRESSIONAL RECORD —HOUSE

ferences between the bill as reported
out by the Judiciary Committee and as
taken up today.

: DEFINITIONS

A number of definitions have been re-
fined.

The definition of ‘digital audio
interface device’’ has been revised to
ensure that what is required is the
communication of digital audio infor-
mation and related interface data.

The definition ‘of ‘‘digital audio re-
cording device’ has been revised to in-
sert the phrase ‘‘of a type commonly
distributed to individuals for use by in-
dividuals.”” This amendment clarifies
that the defined term ‘‘digital audio re-
cording device’ refers to individual de-
vices rather than a class of such de-
vices.

The definition of “‘digital musical re-
cording” has been revised to make
clear that the exclusion for incidental
material applies to both digital musi-
cal recordings and spoken work record-
ings.

The important definition of ‘“‘serial
copying” has been carefully revised so
that there 18 no ambiguity about Con-
gress’ intention regarding when the
prohibitions on multiple copying apply.
The legislation is the result of con-
cerns over the fidelity of digital to dig-
ital copying. At the same time, tech-
nology will shortly be introduced per-
mitting the copying of an. analog-
formatted work onto digital format.
Once in digital format, the work 18 sus-
ceptible to the same ease of copying
found in works originally produced in
digital format, albeit with a dimin-
ished fidelity. )

H.R. 3024 addresses these issues in the

‘following way through the definition of

‘“gerial copying.” Consumers may
make coples directly from a digital
musical recording as distributed by the
authority of the copyright owner for
ultimate sale to consumers. However,
by virtue of serial copy prevention sys-
tems mandated in section 1002 of the
bill, copies from these coples may not

. be made. Where the work has been dis-

tributed by the copyright owner in
analog format, but is copled by a
consumer onto & digital format, no se-
rial copy prevention encoding takes
place. Thus, consumers may make two
authorized coples, one in making the
analog to digital transfer, and the sec-
ond in making the first digital to digi-
tal copy. Copying from this second,
digital copy would be prohibited by vir-
tue of the serial copying prevention
controls.
INCORPORATION OF COPYING CONTROLS

The bill as taken up today creates a
three-tier approach: First, the serial
copy management system [SCMS]
automatically qualifies as satisfying
section 1002's requirements for regulat-
ing the serial copying of copyrighted
works; second, any future system that
has the same functional characteristics
a8 SCMS and which requires that copy-
right and generation status informa-
tion be accurately sent, received, and
acted upon between devices using that
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system’s method or serial copyling reg-
ulation and devices using scms also
automatically qualifies as satisfying
section 1002; third, other future 8sys-
tems that purport to regulate serial

. copying of copyrighted works must be °

certified in advance by the Secretary
of Commerce before being distributed
in digital audio recording devices.
] DEPOSIT OF ROYALTY PAYMENTS

Section 1005 has been amended to
make clear that all royalties are to be
deposited in the Treasury as off-setting
receipts.

ENTITLEMENT TO ROYALTY PAYMENTS

The bill taken up today eliminates
the phrase “‘notwithstanding any con-
tractual obligation to the contrary”
from section 1006(B)(2)(B) of the bill as
reported by the Judiciary Committee.
This language, concerning distribution
of royalties from the musical works
fund, was not found in the parallel pro-
vision in section 1006(b)(1) concerning
distribution of royalties from the
sound recording fund. Pages 22-23 of
the Judicilary Committee's report,
House Report 102-873, part 1, discussed

this inconsistency, and stated an Inten- -

tion that: :

The statutory allocations * * * fix the
percentage of royalties that the various.
groups of interested copyright parties are to
receive from the two funds. Contractual pro-
vislons, whether existing or future, that
would alter these allocations are preempted
by this bill. On the other hand, once the dis-
tribution of the royalty payment has been
made according to the statutory allocation,
the bill does not seek to place restrictions on
bow the recipients may spend their royal-
ties. The presence of the prefatory language
in the musical works fund, and its absence in
the sound recording fund, is not intended to

indicate a different result at either the dis- .
‘tribution or post-distribution steps. -

In order for there to be no ambiguity -
that the intention stated in report is
carried out, the bill has been amend-
ment to delete the language from the
musjcal works fund.

PROHIBITIONS ON CERTAIN INFRINGEMENT
. ACTIONS )

The bill as reported by the commit-
tee deletes the reference to section 337
of the Tariff Act of 1930 in favor of
placing the provision in a separate sec-
tion at the end of the bill.

This concludes my discussion of the
changes between the bill we take up
today and the bill reported by the Judi-
clary Committee on August 11, 1992. I
urge my colleagues to vote for H.R.
3204.

0 2000

Mr. Speaker, the legislation has been
described both by the distinguished
chairman and by the ranking Repub-
lican. I will not explain anymore in de-
tail what is in the bill, but it is a major
breakthrough that we have been trying
for the better part of 10 years to re-
solve these very difficult issues. That
would not be possible without the co-
operation of the gentlewoman from II-
linois [Mrs. COLLINS], the subcommit-
tee chairman, who worked diligently
on this legislation, my colleague, the
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gentleman from California [Mr. MOOR-
HEAD), our staffs, Hayden Gregory and
Bill Patry, who comes to us from the
Copyright Office and has been very
helpful, Tom Mooney and Joe Wolfe.
They worked very hard and they
should be congratulated on a very fine,
well-balanced plece of legislation.

Mr. BROOKS. Mr. Speaker, I yleld 3
minutes to the distinguished gentle-
woman from Chicago [Mrs. COLLINS),
the chairman of the Subcommittee on
Commerce, Consumer Protection, and
Competitiveness, of the Committee on
Energy and Commerce.

(Mrs. COLLINS of Illinois asked and
was given permission to revise and ex-
tend her remarks.)

Mrs. COLLINS of Illinois. Mr. Speak-
er, I thank the gentleman for ylelding
me this time. .

Let me say that we have worked tire-
lessly and for a very long time on this
plece of legislation. I especially want
to thank the chairman of the Commit-
tee on the Judiciary, the gentleman
from Texas [Mr. BROOKS], and of the

- subcommittee, the gentleman f{rom
New Jersey [Mr. HUGHES], and the gen-
tleman from California [Mr. MOOR-
HEAD], the ranking minority member,
and the gentleman from North Caro-
lina {Mr. MCMILLAN], the ranking
member of the Subcommittee on Com-
merce, Consumer Protection, and Com-
petitiveness of the Committee on En-
ergy and Commerce, for all the work
that they have done on this in a spirit
of comity. This is a piece of legislation
that certainly needs to be done. I think
it is a wonderful thing that we are able
to move it now.

Mr. Speaker, digital audio recording
technology is not new and neither is
the bitter debate that persists between
the recording industry, electronic in-
dustry and consumers regarding the le-
gality of home taping. The Audio Home
Recording Act of 1992 is designed to put
an end to these debates and facilitates
the wide scale introduction of digital
audio recording technology to the
American consumer. The substitute
amendment to H.R. 3204 is a reflection
of the work of the Energy and Com-
merce, Judiciary, and Ways and Means
Committees on this important issue. I
support the final passage of this legis-
lation and urge the support of my col-
leagues.

Compact discs and compact disc
players are examples of digital tech-
nology. In the mid-1980’s, consumer
electronics companies decided to mar-
ket a new wave of digital audio tech-
nology to American consumers—the
digital audio recorder. Unlike the fa-
miliar analog audio recorder, the digi-
tal audio recorder is capable of making
virtually perfect coples of source
music. With analog recorders, as one
continues to make copies from copies,
the sound quality deteriorates. With
digital audio recorders, on the other
hand, multigenerational coples—from
the 1st generation to the 15th genera-
tion—maintain virtually perfect sound
quality.
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This remarkable, innovative digital
audio technology was showcased in my
district at the 1992 International Sum-
mer Consumer Electronics Show.

‘Due to the precision of digital audio
recording technology, the recording
companies, music publishers, artists,
mueicians and others in the recording
industry have been afraid that the digi-
tal audio recorders wtll increase copy-
ing by consumers and illegal bootleg
companies and thereby reduce Bsales
and royalties. For this reason, the re-
cording industry has threatened law-
suits against manufacturers that con-
sider making digital audio recorders
avallable to American consumers. The
music publishers and songwriters even-
tually did sue a manufacturer. This has
had a chilling effect on the manufac-
turers, who have not made digital
audio recording technology widely
available to American consumers.

Of course, the ultimate loser in this
standoff has been the American
consumer, having been denied wide ac-
cess to revolutionary digital audio re-
cording technology. This year, for the
first time, the consumer electronics
show was open to the public. To dem-
onstrate their desire to have access to
this technology, scores of consumers
signed petitions at the show in support
of the three song solution to the stale-
mate, which 18 embodied in this bill.

This compromise solution was
reached through difficult negotiations
by a coalition of the recording indus-
try; songwriters and music publishers;
electronics industry and groups that

‘want consumers to continue to enjoy

the benefits of private home taping.

There are three basic provisions of
the legislation. First, it guarantees
consumers the legal right to make ana-
log or digital copies of musical record-
ings for noncommercial use. Also it
prohibits lawsuits being brought
against those that manufacture, im-
port, or distrtbute a digital or analog
audio recorder or medium.

Second, it requires all manufacturers
and importers to pay a small royalty
fee for every digital audio recorder and
digital audio recording medium made
available to American consumers. This
money eventually will be distributed to
copyright holders and creative artists.

Third, it requires all digital audio re-
corders to incorporate the serial copy
management system, a system that has
the same functional characteristics as
the Serial Copy Management System
or any other system certified by the
Secretary of Commerce a8 prohibiting
unauthorized serial copying. These sys-
tems will allow unlimited recording of
original material, but will prevent re-
cording of copled material.

Earlier this year, I introduced H.R.
4567, which embodied the compromise. I
introduced the legislation to finally
put an end to this most recent and po-
tent dispute in the seemingly never-
ending battle between the music and
electronic industries regarding home
taping: the pending introduction of the
most advanced audio recording tech-
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nology to date—the digital audio re-
corder—ta the American consumer.
Further, I wanted to make sure that
songwriters, creative artists and Amer-
ican consumers did not end up with the
short end of the stick in the resolution
of this ongoing dispute.

H.R. 4567 was referred to three com-
mittees: Energy and Commerce, Judici-
ary, and Ways and Means. This is the
first Congress in which audio home re-
cording legislation has been referred
jointly. Prior legislation, which only
included serial copying limitation sys-
tems, was referred to the Energy and
Commerce Committee.

The Subcommittee on Commerce,
Consumer Protection and Competitive-
ness, which I chair, held hearings
shortly after the bill's introduction.
H.R. 4667 was reported out of the En-
ergy and Commerce Committee on Au-
gust 4, 1992, thus becoming the flrst
audio home recording bill to be re-
ported to the full House.

More recently, the Judiclary Com-
mittee and Ways and Means Committee
reported a similar bill, H.R. 3204. The
substitute amendment to H.R. 3204 be-
fore us today reflects a compromise be-
tween the three committees, and was
introduced today by the chairs and
ranking minority members of the En-
ergy and Commerce Committee and Ju-
diciary Committee and their legisla-
tive subcommittees. It reflects the
work of the committees on H.R. 4567
and H.R. 3204. The legislative history of
H.R. 4567 as well as H.R. 3204 18 in-
tended to apply to this bill as well.

In short, this bill combines benefits
for creative artists, consumers and in-
dustry. It can lead the way in improv-
ing industry while providing song-
writers and creative artists with de-
served compensation and consumers
with access to exciting technology.

Mr. Speaker, the substitute amend-
ment before us is a combination of H.R.
4567, a8 reported out of the Energy and
Commerce Committee, and H.R. 3204,
as reported out of the Judiclary and
Ways and Means Committees.

-, The amendment has the three-prong

substantive element and the same spir-
it as H.R. 4567, some of the language
between the bills are different. At this
point, I would like to address some per-
tinent issues.

The scope of this legislation must re-
main clear. In review, and as clearly
stated in the report to H.R. 4567, the
audio home legislation before us is de-
signed specifically to respond to the
threat that the perfect copying capa-
bility of the digital audio recorder pre-
sents to those engaged in the profes-
sions of creating and introducing music
into the American stream of com-
merce. The legislation would only
cover digital audio recording tech-
nology, except to the extent that it
specifically refers to analog recording
in the provisions that deal with the
prohibition of certain copyright in-

‘fringement actions.

Concerning interface devices, the leg-
islation 18 not meant to cover tele-
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communications systems and general
purpose computers either directly or
indirectly through their general pur-
pose Interfaces. Further, the legisla-
tion only applies to those interface de-
vices that are generally marketed to
and used by individuals.

- In terms of recorders, the legislation
applies only to digital audio recorders
that are designed or marketed pri-
marily for the making of digital audio
copied recordings for private use. The
recorder must be of a type that i8 com-
monly -distributed to individuals for

use by individuals. The legislation does -

not cover professional model devices or

.audio recording equipment designed.

and marketed primarily for the cre-
ation of recording resulting from the
fixation of nonmusical sounds, such as
dictation machines and answering ma-
chines. Also, it does not cover general
purpose computers.

Spoken word recordings, such as
audio books and books on tape are not
covered by the legislation, even if they
use ancillary music, such as any music
that may be used to link chapters or as
occasional background to the spoken
words. However, in the case of music
genre that frequently rely on spoken
phrases, the provisions of the legisla-
tion apply. .

With respect to recording media, the
legislation is only.intended to cover
those media products primarily mar-
keted or most commonly used by con-
sumers in making digital audio record-
- ings. The legislation would not cover
any media products primarily mar-
keted and most commonly used by con-
sumers in making coples of other
digitally stored material, including
general purpose computer programs.

Also, the legislation does not cover
products primarily marketed by the
computer industry or most commonly
used by its consumers to make copies
of computer programs and data or
products primarily marketed or most
commonly used by consumers to make
things other than digital audio copied
recordings, such as recording media
used to make copies of motion pictures
or other audio-visual works or used in
telecommunications. systems.

Finally, the reported legislation
would not cover multimedia products
or general purpose computer programs.

The committee compromise requires
all digital audio recorders and inter-
face devices imported, manufactured or
distributed in commerce in the United
Stated to conform. to the serial copy
management system, a system that has
the same functional characteristics as
the serial copy management system or
any other system certified by the Sec-
retary of Commerce as prohibiting un-
authorized serial copying.

H.R. 4567 a8 reported by Energy and
Commerce Committee, provided simi-
lar requirements. In addition to the in-
corporation of the serial copy manage-
ment system, H.R. 4567 specifically al-
lowed the Secretary of Commerce to
issue additional orders to implement
the serial copy management system, if
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petitioned by an interested manufac-
turing or copyright party and the Sec-
retary determined that to do so would
be in accordance with the purposes of
the legislation. The Secretary would
have had to consult with the Register
of Copyrights in the process of deciding
whether. or not to issue an order. There
were several categories in which the
Secretary would have been able to
issue an order. They cover functionally
equivalent alternatives, revised gen-
eral standards, and standards for new
devices.

The substituté amendment before us
has streamlined the provisions of H.R.
4567, but still allows for the same re-
sult: a manufacturer will have several
options from which to select to ensure
compliance with the requirements of
this act.

Mr. Speaker, with the exception of
H.R. 3204 as reported by the House Ju-

diclary Committee, all versions of the -

audio home taping bills this Congress—
including H.R. 4567 as reported by En-
ergy and Commerce Committee, H.R.
3204 as introduced and S. 1623 as passed
by the Senate—were accompanied by
the technical ' reference document,
which sets forth the standards and
specifications to provide for the incor-
poration of the serial copy manage-
ment system.

The serial copy management system
permits the recording ‘of original
source material, but does not allow re-
cording from copies.

The Subcommittee- on Commerce,
Consumer Protection and Competitive-
ness is the-only congressional forum
this year to receive testimony specifi-
cally on the serial copy management
system as defined in the technical ref-
erence document. Testimony was re-
celved from a variety of witnesses
about the serial copy management sys-
tem most notably Dr. Robert Hebner,
Deputy Director, Electronics and Elec-
trical Engineering Laboratory of the

‘National Institute of Standards and

Technology. .

In addition, the National Institute of -

Standards and Technology has certified
to both the Senate Judiciary and
House Energy and Commerce Commit-
tees that the serial copy management
system a8 defined in the Technical Ref-
erence Document does indeed set forth
standards and specifications that ade-
quately incorporate the intended func-
tional characteristics to regulate serial
copying and that are not incompatible
with existing international digital
audio interface standards and existing
digital audio technology.

Hearings and subsequent correspond-
ence indicated that the requirements of
the serial copy management system
would not represent a burden to Amer-
ican and smaller consumer-electronics
manufacturers.

While our committee’s work indi-
cates that certain fears were un-
founded, as a compromise to these con-
cerned about the serial copy manage-
ment system, the committee com-
promise does not specifically include
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the Technical Reference Document, but
the serial copy management system is
still defined in the legislative history
via the reports filed by the Energy and
Commerce Committee, House Judici-
ary Committee and Senate Judiclary
Committee. It 18 our expectation that
digital audio recorders will be manu-
factured in compliance with Technical
Reference Document.

Mr. Speaker, the prohibition against
certaln copyright infringement suits is
a significant prong in this legislation.
While the language- of H.R. 4567 and
this substitute.amendment are some- .
what different, both pleces of legisla-
tion clearly establish that consumers
cannot be sued for making analog or
digital audio copies of musical record-
ings for noncommercial use. .

Mr. MOORHEAD. Mr. Speaker, I .
yield myself one-half minute.

Mr. Speaker, I just want to join the
others who are commending the mem-
bers of the Committee on Energy and
Commerce for the work they did on
this bill also. .

The gentlewoman from Illinois [Mrs."
CoLLINS] did an outstanding job as the
chairman of the subcommittee. :
" The gentleman from New. York [Mr.
LENT] and the gentleman from North
Carolina [Mr. MCMILLAN] have done ex-
cellent work, and one of the members
of the staff that I did not mention was
Marie McGlone, who did an outstand-
ing job on the Judiciary Committee
staff.

Mr. FISH. Mr. Speaker, | too would like to
commend our chairman, the gentieman from
Texas for his leadership in bringing this impor-
tant legislation to the ficor and the Copyright
Subcommittee, especially the gentieman from
New Jersey [Mr. HUGHES] and the gentieman
from Califomia [Mr. MOORHEAD] for all of the
time and effort they put into the consideration
and drafting of this legislation.

H.R. 3204 will facilitate the release into the
U.S. market of new recording equipment used
to copy musical discs. The introduction into
the U.S. consumer market of this new equip-
ment has been biocked due to disputes
among hardware manutacturers, record com-
panies, composers, and music publishers. The
legislation before us today resolves those dis-
putes by requiring that this equipment contain
a new technology that prevents making a copy
of a copy and by establishing a system of roy-
alty payments on the new machines and on
the blank discs.

At the same time, the bill resolves an issue
that has been of great concem to consumers
for the last two decades and that is the home
taping of music. The bill makes clear that the
home taping of music is not a violation of
copyright law.

This legislation is sound, fair and workable.
Although a number of substantial changes
have been made, the basic compromise of the
parties remains intact. All creative and propri-
etary interests are accommodated. Consumers
will benefit both from the diversity of creative
works and from new recording technologies.
The record companies will sell more records.
The American creators will share the profits
from this new technology. The public will have
more music to enjoy.
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Mr. Speaker, in my opinion, this legislation
represents a historic compromise and will
have a positive impact on protection for U.S.
authors and copyright owners worldwido. It en-
joys wide support with over 100 cosponsors
trom this House and the other body.

1 urge lts adoption.

Mr. MCMILLAN of North Carolina. Mr.
Spaaker, | rise today In strong support of H.R.
3204, the Digital Audio Housa Recording Act
of 1991. This bill has basn a long tima in com-
Ing, and we have all worked very hard to sae
that this compromise agreement reached the
fioor

This bill has a number of constructive provi-
sions which can only help to bring this exciting
new tachnology to the markstplace.

First, it implements the serial copy manage-
ment system which is the ferest system |
have seen for ensuring that consumers have
the ability to make coples of recordings, while
guaranteeing that this privilege is not abused.
Second, it establishes a royalty fund on digital
recorders and recording media to ensure that
artists, composers, writers, and publishers are
compensated for any abuse that does occur.
Finally, it ensures that this technology will be
available to the public by preventing the man-
ufacturers or distributors of digital audio re-
corders from being sued for providing products
the public wants.

This is landmark legislation which clears the
way for the next generation of home audio
equipment and it was only worked out after
years of negotiation.

1 would like to offer my thanks to everyone
who worked so hard on this bill, especially the
distinguished chairman from lllinois, Mrs. CoL-
LINS, who demonstrated her leadership on this
issue In the Energy and Commerce Commit-
tee.

Mr. Speaker, the consumers of America
have waited long enough— urge my col
leagues to support this important measure.

Mr. LENT. Mr. Speaker, | join my colleagues
in expressing support for H.R. 3204, the Audio
Home Recording Act of 1991, At a time when
we are concemed about additional barriers to
our recovery from the recession, it is good to
see a bill come forward that will bring a new
technology to the marketplace, and with it,
new jobs.

This compromise bill benefits evaryone con-
cemed—the manufacturers, the recording
ccmpanies and artists, and, most importantly,
the consumers. My distinguished colleague
from North Carolina once referred to this bill
as-a win-win-win proposition, and | am inclined
to agree.’

H.R. 3204's requirements of the installation
of the ‘serial copy management system,’ cou-
pled with ths royalty payment funds ensures
that the consumer will have access to both
current and future generations of digital re-
cording technology. This opens new markets
and opportunitiss for manufacturers, sellers,
artists, and producers invoived in the rapidly
expanding digital audio marketplace.

I would like to thank all of those involved
with crafting this compromise agreement, es-
pecially the ranking minority member of the
Subcommittee on Commerce, Mr. MCMILLAN,
and the chairman, Mrs. COLLINS. They deserve
much thanks for their efforts in bringing this
landmark legistation to the floor.

| urge ali of my colleagues to support this
legislation and yield back the balance of my
time.
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Mr. ROSTENKOWSKI. Mr. Speaker, | rise in
support of H.R. 3204, as amended, the Audio
Home Recording Act of 1992. Passage of this
bili will create the necessary legal environment
for digital audlo technology [DAT] to be com-
merclalized in the United States.

Although DAT technology has been known
since 1986, it has not generally been commer-
clalized in this country because of legal uncer-
tainties surrounding its use. DAT tachnology
will allow consumers to make virtually perfact
coples of sound recordings, both from the
commerclal originals and frcm coples of the
orfiginals. While this presents exciting new
pessibliities for the consumer at home, it also
poses tha threat that, without regulation, this
tachnology could aiso lead to large numbars
of iilegal perfact copies of sound recordings
being in circulation, thereby depressing legiti-
mate commercial sales.

H.R. 3204 deals with these issues by pro-
viding for an inteilectual property-based sys-
tem regulating the use of DAT technology. it
is a sound piece of legislation that is the cul-
mination of nearly 6 years of work by three dif-
terent Congresses. it has the support of the
music recording industry, the electronic hard-
ware industry, and all potentially affected
copyright owners from music writers to music
perfomers. The administration also supports
this bill.

Finally, there Is broad bipartisan support for
this bill in the House, as evidenced by the
overwhelming support this bill received in the
three committees to which it was referred—
Energy and Commerce, Judiciary, and Ways
and Means.

Mr. Speaker, | urge my colleagues to sup-
port passage of this important bill,

Mr. MOORHEAD. Mr. Speaker, I
yield back the balance of my time.

Mr. BROOKS. Mr. Speaker, I yleld
back the balance of my time.

The SPEAKER pro tempore (Mr.
SANGMEISTER). The question is on the
motion offered by the gentleman from
Texas [Mr. BROOKS] to suspend the
rules and pass the bill, HR. 3204, as
amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
a8 amended, was passed.

A motion to reconsider was laid on
the table.

Mr. BROOKS. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the Senate bill (S. 1623)
to amend title XVII, United States
Code, to implemsnt a royalty payment
system and a serial copy management
system for digital audio recording, to
prohibit certain copyright infringe-
ment actions, and for other purposes,
and ask for its immediate consider-
ation.

b 'lll'he Clerk read the title of the Senate
111. ;

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Texas?

There was no objection.

The Clerk read the Senate bill, as fol-
lows: :

8. 1623

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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8ECTION 1. SHORT TITLR.
This Act may be cited as the **Audio Home Re-
cording Act of 1991,
SEC. 2. IMPORTATION, MANUFA. AND DIS-
TRIBUTION OF DIGITAL AUDIO RE-
CORDING DEVICES AND MEDIA.
Title 17, United States Code, is amended by
adding at the end the following:

“CHAPTER 10—DIGITAL AUDIO
RECORDING DEVICES AND MEDIA
“SUBCHAPTER A—DEFINITIONS, PROHIBI-

TION OF CERTAIN INFRINGEMENT AC-
TIONS, AND RULES OF CONSTRUCTION
“Sec.
*'1001. Definitions.
“1002. Prohibition on certain infringement ac-

tions.

“1003. Effect on oiher rights and remedies with
respect to private home copying or
otherwise.

““SUBCHAPTER B—ROYALTY PAYMENTS
1011, Obligation to make royalty payments.
*1012. Royalty payments.

*'1013. Deposit of royalty payments and deduc-
tion of exrpenses.

*'1014. Entitlement to royalty payments.

1015. Procedures for distributing royalty pay-
ments.

*'1016. Negotiated collection and distribution ar-
rangements.

“SUBCHAPTER C—THE SERIAL COPY
MANAGEMENT SYSTEM

“1021. Incorporation of the serial copy manage-

ment system. -

‘‘1022. Implementing the serial copy manage-

’ ment system. .
“SUBCHAPTER D—REMEDIES

*'1031. Civil remedies.

*“1032. Binding arbitration.

““SUBCHAPTER A—DEFINITIONS, PROHIBI-
TION OF CERTAIN INFRINGEMENT AC-
TIONS, AND RULES OF CONSTRUCTION

“$1001. Definitions ]

‘*As used in this chapter, the following terms
and their variant forms mean the following:

‘(1) An ‘audiogram’ {s a material object (1) in
which are fired, by any melhod now known or
later developed, only sounds (and not, for exam-
ple, a motion picture or other audiovisual work
even though it may be accompanied by sounds),
and material, statements or instructions inci-
dental to those fired sounds, if any, and (i)
from which the sounds and material can be per-
cefved, reproduced, or otherwise communicated,
either directly or with the aid of a machine or

device.

‘'(2) A ‘digital audio copied recording’ is a re-
production in a digital recording format of an
audiogram, whether that reproduction is made
directly from another audiogram or indirectly
from a transmission.

‘(3) A ‘digital audlo interface device’ is any
machine or device, now known or later devel-
oped, whether or not included with or as part of
some other machine or device, that supplies a
digital audio signal through a nonprofessional
interface, as the term ‘nonprofessional interiace’
i8 used ir the Digital Audio Interface Standard
in part I of the technical reference document or
as otherwise defined by the Secretary of Com-
merce under section 1022()).

‘‘(4) A ‘digital audio recording device’ is any
machine or device, now known or later devel-
oped, of a type commonly distributed to individ-
uals for use by individuals, whether or not in-
cluded with or as part of some other machine or
device, the recording function of which is de-
signed or marketed for the primary purpose of,
and that is capable of, making a digital audio
copied recording for private use, except for—

“‘(A) professional model products and

**(B) dictation machines, answering machines,
and other audio recording equipment that is de-
signed and marketed primarily for the creation
of sound recordings resulting from the firation
of nonmusical sounds.
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“(5)(A) A ‘digital audio recording medium’ is
any material object in which sounds may bde
fized, now known or later developed, in a form
commonly distributed for ultimate sale to indi-
viduals for use by individuals (such as magnetic
digital audio tape cassettes, optical discs, and
magneto-optical discs), that {3 primarily mar-
keted or most commonly used by consumers for
the purpose of making digital audio copled re-
cordings by use of a digital audio recording de-
vice

“‘(B) Such term does not include any material
object—

‘(1) that embodies a sound recording at the
time it {3 first distributed by the tmporter or
manufacturer, unless the sound recording has
been s0 embodied in order to evade the obliga-
tions of section 1011 of this title; or

“‘(11) that 3 primarily marketed and most com-
monly used by consumers either for the purpose
of making copies of motion pictures or other
audiovisual works or for the purpose of making
copies of nonmusical Hbrary works, including,
without limitation, computer programs or data
bases.

"(6) ‘Distribute’ means to sell, resell, lease, or
assign a product to consumers in the United
States, or to sell, resell, lease, or assign a prod-
uct in the United States for ultimate transfer to
consumers in the United States.

‘‘(7) An ‘interested copyright party’ is—

‘““(A) the owner of the exclusive right under
section 106(1) of this title to reproduce a sound
recording of a musical work that has been em-
bodied in an audiogram lawfully made under
this title that has been distributed to the public;

‘(B) the legal or beneficial owner of, or the
person that controls, the right to reproduce in
an audiogram a musical work that has been em-
bodied in an audiogram lawfully made under
this title that has been distributed to the public;
or

*'(C) any association or other organization—

‘(1) representing persons specified in subpara-
graph (A) or (B), or

‘(1)) engaged in licensing rights in musical
works to music users on behalf of writers and
publishers.

(8) An ‘interested manufacturing party’ is
any person that imports or manufacturers any
digital audio recording device or digital audio
recording medtum in the United States, or any
association of such persons.

'(9) ‘Manufacture’ includes the production or
assembly of a product in the United States.

“(10) A ‘music publisher’' i3 a person that is
authorized to license the reproduction of a par-
ticular musical work in a sound recording.

“(11(A) A ‘professional model product’ iz an
audio recording device—

‘(1) that is capabdle of sending a digital audio
{nterface signal in which the channel status
block flag i3 set as a ‘professional’ interface, in
accordance with the standards and specifica-
tions set forth in the technical reference docu-
ment or establisked under an order {ssued by the
Secretary of Commerce under section 1022(b);

“(i1) that s clearly, prominently, and perma-
nently marked with the letter ‘P’ or the word
‘professional’ on the outside of its packaging,
and {n all advertising, promotional, and descrip-
tve literature, with respect to the device, that is
available or provided to persons other than the
manufacturer or tmporter, {ts employees, or its
agents; and

“(i11) that {s destgned, manufactured, mar-
keted, and intended for use by recording profes-
sionals in the ordinary course of a lawful busi-

ness.

*“(B) In determining whether an audio record-
ing device meets the requirements of subpara-
graph (A)iii), factors to be considered shall
include—

‘(i) whether it has features used by recording
professionals in the course of a lawful dusiness,
including features such as—

“(I) a data collection and reporting system of
error codes during recording and playback;
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*(11) a record and reproduce format providing
‘read after write’ and ‘read after read’;

*(11I) a ime code reader and generator con-
forming to the standards set by the Society of
Motion Picture and Television Engineers for
such readers and generators; and

‘“C1V) a professional inputioutput interface,
both digital and analog, conforming to stand-
ards set by audfo engineering organizations for
connectors, signaling formats, levels, and
impedances;

“(i1) the nature of the promotional materials
used to market the audto recording device;

“(i11) the media used for the dissemination of
the promotional materials, including the in-
tended gudience;

‘“(iv) the distribution channels and retafl out-
lets through which the device is disseminated;

‘'(v) the manufacturer's or importer’s price for
the device as compared to the manufacturer's or
tmporter’s price for digital audio recording de-
vices implementing the Serial Copy Management
System;

*(vi) the relative quantity of the device manu-
factured or imported as compared to the size of
the manufacturer’s or importer's market for pro-
fesstonal model products;

*‘(vii) the occupations of the purchasers of the
device; and

“‘(viit) the uses to which the device is put.

*(12) The ‘Register’ is the Register of Copy-
rights.

‘(13) The ‘Serial Copy Management System’
means the system for regulating serial copying
by digital audfo recording devices that is set
forth in the technical reference document or in
an order of the Secretary of Commerce under
section 1022(b), or that conforms to the require-
ments of section 1021(a)(1)(C).

*‘(14) The ‘technical reference document’ is
the document entitled 'Technical Reference Doc-
ument for Audio Home Recording Act of 1991’ in
section 5 of this Act.

“(15)(A) The ‘transfer price’ of a digital audto
recording device or a digital audio recording me-
dium is—

‘(1) in the case of an imported product, the
actual entered value at United States Customs
(exclusive of any freight, insurance, and appli-
cable duty), and

‘‘(11) in the case of a domestic product, the

manufacturer's transfer price (FOB the manu-
facturer, and exclusive of any direct sales tares
or excise tares incurred in connection with the
sale).
‘'(B) Where the transferor and transferee are
related entities or within a single entity, the
transfer price shall not be less than a reasonable
arms-length price under the principles of the
regulations adopted pursuant to section €82 of
the Internal Revenue Code of 1986, @r any suc-
cessor provision to such section €62.

*‘(16) A ‘transmission’ {s any audio or audio-
visual transmission, now known or later devel-
oped, whether by a broadcast station, cable sys-
tem, multipoint distribution service, subscription
service, direct broadcast satellite, or other form
of analog or digital communication.

‘“(17) The ‘Tribunal’ i{s the Copyright Royalty
Tribunal.

*‘(18) A ‘writer’ is the composer or lyricist of a
particular musical work.

“(19) The terms ‘analog format’, ‘copyright
status’, ‘category code’, ‘generation status’, and
‘source material’, mean those terms as they are
used {n the technical reference document.
“81002. Prohibition om certain infringement

actions

*‘(a) CERTAIN ACTIONS PROHIBITRD,—

‘‘(1) GENERALLY.—No action may be brought
under this title, or under section 337 of the Tar-
iff Act of 1930, alleging infringement of copy-
right based on the manufacture, importation, or
distribution of a digital audio recording device
or a digital audto recording medium, or an ang-
log audio recording device or analog audio re-
cording medium, or the use of such a device or
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medium for making audiograms. However, this
subsection does not apply with respect to any
claim against a person for infringement by vir-
tue of the making of one or more audiograms, or
other material objects in which works are fired,
Jor direct or indirect commercial advantage.

‘“(2) EXAMPLE.—For purposes of this section,
the copying of an audiogram by a consumer for
private, noncommercial use ts not for direct or
indirect commercial advantage, and is therefore
not actionable.

‘“(b) EFFECT OF THIS SECTION.—Nothing in
this section shall be construed to create or ex-
pand a cause of action for copyright infringe-
ment except to the ertent such a cause of action
otherwise erists under other chapters of this
title or under section 337 of the Tariff Act of
1930, or to limit any defenses that may be avail-.
able to such causes of action.

*$1003. Effect on other rights and remedies
with respect to private home copying or oth-
erwise '

“Except as erpressly provided in this chapter
with respect to audio recording devices and
media, neither the enactment of this chapter nor
anything contained in this chapter shall be con-
strued to expand, limit, or otherwise affect the
rights of any person with respect to private
home copying of copyrighted works, or to ex-
pand, limit, create, or otherwise affect any other
right or remedy that may be held by or avatlable
to any person under chapters I through 9 of this
t

“SUBCHAPTER B—ROYALTY PAYMENTS
“$1011. Obligation to make royalty payments

‘‘(a) PROHIBITION ON IMPORTATION AND MAN-
UFACTURE.—No person shall import into and
distribute in the United States, or manufacture
and distribute in the United States, any digital
audio recording device or digital audio record-
tng medium unless such person—

‘(1) records the notice specified by this section .
and subsequently deposits the statements of ac-
count and applicable royalty payments for such
devire or medium specified by this section and
section 1012 of this title, or

‘“(2) complies with the applicable notice, state-
ment of account, and payment obligations under
a negotiated arrangement authorized pursuant
to section 1016 of this title.

‘‘(b) FILING OF NOTICE.—

‘(1) GENERALLY.~—The tmporter or manufac-
turer of any digital audio recording device or
digital audio recording medium, within a prod-
uct category or utilizing a technology with re-
spect to which such manufacturer or importer
has not previously filed a notice under this sub- -
section, shall file a notice with the Register, no
later than 45 days after the commencement of
the first distribution in the United States of
such device or medium, in such form as the Reg-
ister shall prescribe by regulation; provided,
however, that no notice shall be required with
respect to any distribution occurring prior to the
effective date of this chapter.

‘(2) CONTENTS.—Such notice shall—

“(A) set forth the manufacturer’'s or tmport-
er’s identity and address,

*"(B) identify such product category and tech-
nology, and

“(C) {dentify any trade or business names,
trademarks, or like indicia of origin that the im-
porter or manufacturer uses or intends to use in
connection with the importation, manufacture,
or distribution of such device or medium in the
United States.

‘“(c) FILING OF QUARTERLY STATEMENTS OF
ACCOUNT.—

*(1) GENERALLY.—Any importer or manufac-
turer that distributed during a given quarter
any digital audio recording device or digital
audio recording medium that it manufactured or
imported shall file with the Register, in such
form as the Register shall prescribe by regula-
tion, a quarterly statement of account spectfy-
ing, by product category, technology. and
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model, the number and transfer price of all digi-
tal audio recording devices and digital audio re-
cording media that it distributed during suchk

quarter.

“(2) PERIOD COVERED.—The gquarterly. state-
ments of account may be filed on either a cal-
endar or flscal year basis, at the election of the
manufacturer or importer.

‘"(3) STATEMENTS OP ACCOUNT FOR THE FPIRST
THRBE QUARTERS.—For the first three quarters
of any calendar or fiscal year, such statement
shall—

‘/(A) be filed no later than 45 days after the
close of the period covered by the statement;
provided, Rowever, that any quarterly statement
that would be due within three months and 45
days of the effective date of this chapter shall
not be filed until the next quarterly statement is
due, at whick time a statement shall be filed
covering the entire period since the effective
date of this chapter;

*(B) be certified as accurate by an authorized
officer or principal of the importer or manufac-

turer;

*(C) be accompanied by tRe total royaity pay-
ment due for such period pursuant to section
1012 of this title.

‘'(4) STATEMRNT OF ACCOUNT FOR THE FOURTH
QUARTER.—The quarterly statement for the final
quarter of any calendar or fiscal year shall be
fncorporated into the annual statement required
under subsection (d) of this section, which shall
be accompanied by the royalty payment due for
such quarter.

‘‘(d) FILING OF ANNUAL STATEMENTS OF Ac-
COUNT.—

‘(1) GENERALLY.—~Any importer or manufac-
turer that distriduted during a given calendar or
facal year (as applicable) any digital audio re-
cording device or digital audio recording me-
dium that it manufactured or imported shall
also flle with the Register a cumulative annual
statement of account, in such form as the Reg-
ister shall prescribe by regulation.

*'(2) TIMING AND CERTIFFCATION.—Such state-
ment shall be filed no later than 60 days after
the close of such calendar or fiscal year, and
shall be certified as accurate by an authorized
officer or principal of tke importer or manufac-
turer.

*(3) INDEPENDENT REVIEW AND CERTIFI-
CATION.—The annual statement of account shall
be reviewed and, pursuant to generally accepted
auditing standards, certified by an independent
certified public accountant selected dy the man-
ufacturer or tmporter as fairly presenting the in-
formation contained therein, omn a consistent
basis and in accordance with the requirements
of this chapter.

‘‘(4) RZCONCILIATION OF ROYALTY PAYMENT.—
The cumulative annual statement of account
shall be accompanied by any royaity payment
due under section 1012 of this title that was not
previously paid under subsection (c) of this sec-
tion

*/(¢) VERIFICATION.—

/(1) GENERALLY —

‘‘(A) The Register shall, after consulting with
interested copyright parties and interested man-
ufacturing parties, prescride regulations specify-
ing procedures for the verification of statements
of account filed pursuant to this section.

“(B) Such regulatians shall permit interested
copyright parties to select independent certified
public accountants to conduct gudits in order to
verify the accuracy of the imformation con-
tained in the stalements of account filed by
manufacturers and importers.

*(C) Such regulations shall also—

““(4) specify the scope of such independent au-

- dits; and

‘(1) establish g procedure by which interested
copyright parties will coordinate the engage-
ment of such independent certified public ac-
countants, tn order to ensure that no manufac-
turer or importer is qudited more than once per

vear.
(D) ANl such tndependent audits shall be
conducted at reasonadle times, with reasonable
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advance notice, and shall de no broader in scope
than s reasonably necessary to carry out the
purposes of this subsection in accordance with
generally accepted auditing standards.

‘‘(2) INDEPENDENT CERTIFICATION~The re-
sults of all such independent audits shall be cer-
tified as fairly presenting the information con-
tained therein, on a consistent dasis and in ac-
cordance with the requirements of this chapter
and generally accepted auditing standards, by
the certified public accountant responsible for
the audit. The certification and results shall be
fled with the Register.

‘(3) ACCESS TO DOCUMENTS IN EVENT OF DIS-
PUTE.—In the event of a dispute concerning the
amount of the royalty payment due from a man-
ufacturer or importer resulting from a verifica-
tion audit conducted under this section—

“(A) any interested manufacturing party au-
dited pursuant to this subsection, and its au-
thorized representatives, shall be entitled to
have access to all documents upon which the
audit results under this subsection were based;

and

‘‘(B) any representative of an intevested copy-
right party that has been approved by the Reg-
ister under subsection (h)X(2) of this section shall
be entitled to have access to all documents upon
which the audit results under subsection (d) of
this section were based, subject to the limita-
tions of subsection (R)(2) of this section.

**(f) COSTS OF VERIPICATION . —

. *(1) The costs of all verification audits that
are conducted pursuant to subsection (e) of this
section shall be borne by interested copyright
parties, except that, in the case of a verification
audit of a manufacturer or importer that leads
ultimately to recovery of am annual royalty
underpayment of 5 percent oy more of the an-
nual payment made, the tmporter or manufac-
turer shall provide reimbursement for the rea-
sonable costs of such gudit.

‘'(2) Except as may otherwise be agreed by in-
terested copyright parties, the costs of a ver-
{fication audit conducted pursuant to subsection
(e) of this section shall be borne by the party en-
gaging the certified public accountant. Any re-
covery of royalty underpayments as a result of
the audit shall be used first to provide reim-
burserment for the reasonable costs of such audit
to the ertent such costs have not otherwise been
reimbursed by the manufacturer or importer
pursuant to this subsection. Any remaining re-
covery shall be deposited with the Register pur-
suant to section 1013 of this title, or as may oth-
erwise be provided by a nepotiated arrangement
authorized under section 1016 of this title, for
distribution to interested copyright parties as
though such funds were royalty payments made
pursuant to this section.

‘(g) INDEPENDENCE OF ACCOUNTANTS.—Each
certified public accountant used by interested
copyright parties or interested manufacturing
parties pursuant to this section ghall be in good
standing and shall not be financially dependent
upon interested copyright parties or interested
manufacturing parties, respectively. The Rep-
ister may, upon petition by any interested copy-
right party or interested manufacturing party,
prevent the use of a particular certified public
accountant on the ground that such accountant
does not meet the requirements of this sub-
section.

*'(h) CONFIDENTIALITY.—

‘(1) GENBRALLY.~The quarterly and annual
statements of account filed pursuant to sub-
sections (c) and (d) of this section, and informa-
tion disclosed or generated during verification
audfts conducted pursuant to subsection (e) of
this section, shall be presumed to contain con-
fdential trade secret information within the
meaning of section 1905 of title 18 of the United
States Code. Ercept as provided in paragraphs
(2), (3), and (4) of this subsection, neither the
Register nor any member, officer, or employee of
the Copyright O/fice or the Tridunal, may—

‘“(A) publicly disclose audit information fur-
nisked under this section or information con-
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tained in quarterly or annual statements of ac-
count, ercept that aggregate information that
does mot disclose, directly or indirectly, com-

ny-:pwtﬂc tnformation may be made avaa-
able to the public;

‘‘(B) use suck tnformation for any purpose
other than to carry out responsidilities under
this chapter; or

*'(C) permit anyone (other than members, offi-
cers, and employees of the Copyright Office and
the Tridunal who reguire such information in
the performance of duttes under this chapter) to
eramine such information.

‘(2) PROCEDURES FOR ACCESS TO BE PRE-
SCRIBED BY REGISTER.—~(A) The Register, after
consulting with interested manufacturing par-
ties and interested copyright parties, shall pre-
scribe procedures for disclosing, in confldence,
to representatives of interested copyright parties
and representatives of interested manufacturing
parties tnformation contained in gquarterly and
annual statesments of account and information
generated as a result of venfication audits.

‘‘(B) Such procedures shall provide that only
those representatives of interested copyright
parties and interested manufacturing parties
who have beem approved by the Register shall
have access to such informaton, and that all
such representatives sha{l be required to sign a
certification Hmiting the use of the information
to—

*'(i) verification functions under this section,
and

‘‘(11) any enforcement actions that may result
from such verification procedures.

‘(3) ACCESS BY AUDITED MANUFACTURER.—
Any interested manufacturing party that is au-
dited pursuant to subsections (e) of this section,
and its authorized representatives, shall be enti-
tled to have access to all documents filed with
the Register as a result of such audit.

‘‘(4) ACCESS BY CONGRESS.—Nothing in this
section shall authorize the withholding of infor-
mation from the Congress.

“§1013. Royalty payments

‘'(a) DIGITAL AUDIO RECORDING DEVICES.—

‘“(1) The royaity payment due under section
1011 of this title for each digtial audio recording
device tmported into and distributed in the Unit-
ed States, or manufactured and distriduted in
the United States, shall be 2 percent of the
transfer price. However, only the first person to
manufacture and distridbute or tmport and dis-
tribute suck device shall be required to pay the
royaity with respect to such device.

‘‘(2) With respect to a digual audio recording
device first distributed in comotnation with one
or more devices, either as a physically inte-
grated unit or as separate components, the roy-
alty payment shall be calculated as follows:

*(A) If the digital audto recording device and
such other devices ave part of a physically inte-
grated unit, the royalty payment shall be based
on the transfer price of the unit, but shall be re-
duced by any rvoyalty payment made on ary
digital audio recording demce inctuded within
the unit that was not first diseributed in com-
bination with the unit.

‘(B) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have been distrid-
uted separately at any time durtng the preced-
ing 4 quarters, the royalty payment shall be
based on the average transjer price of such de-
vices during those 4 quariers

‘(C) If the digital audio recording device is
not part of a physically imeegrated unit and
substantially similar devices rave not been dis-
tributed separately at any tvne during the pre-
ceding 4 quarters, the royaity payment shall be
based on a constructed price reflecting the pro-
portional value of such device to the combina-
tion as a whole.

*(3) Notwithstanding paragraph (1) or (2) of
this subsection, the amount of the royalty pay-
ment for each digital qudio recording device or
physically integrated unit containing a digital
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nor more than the royalty mazimum. The roy-
alty mazimum shall be $8 per device, except that
Jor a physically integrated unit containing more
than one digital audio recording device, the roy-
alty mazimum for such unit shall be §12. During
the 6th year after the effective date of this chap-
ter, and no more than once each year thereafter,
any interested copyright party may petition the

Tribunal to increase the royalty marimum and,.

if more than 20 percent of the royalty payments
are at the relevant royalty mazimum, the Tribu-
nal’ shall prospectively increase such royalty
marimum with the goal of having no more than
10 percent of such payments at the new royalty
marimum, provided, however, that the amount

of any such increase as a percentage of the roy- ..

alty mazimum shall in no event exceed the per-
centage increase in the Consumer Price Inder
during the period under review.

‘“(b) DIGITAL AUDIO RECORDING MEDIA.—The
royalty payment due under section 1011 of this
title for each digital audio recording medium im-
ported into and distributed in the United States,
or manufactured and distributed in the United
States, shall be 3 percent of the transfer price.
However, only the first person to manufacture
and distribute or import and distribute such me-
dium shall be required to pay the royalty with
respect to such medium.

‘*(c) RETURNED OR EXPORTED MERCHANDISE.—

‘(1) In calculating the amount of royalty pay-
ments due under subsections (a) and (b) of this
section, manufacturers and importers may-de-
duct the amount of any royalty payments al-
ready made on digital audio recording devices or
media that are—

‘“(A) returned to the manufacturer or importer .

as unsold or defective merchandise; or

‘(B) erported by the manufacturer or im-
porter or a related person—
within two years following the date royalties
are pald on such devices or media.

‘‘(2) Any such credit shall be taken during the
period when such devices or media are returned

or exported, and the basis for any such credit.

shall be set forth in the statement of account for
such period filed under section 1011(c) of this
title. ’

‘“(3) Any such credit that is not fully used
during such period may be carried forward to
subsequent periods. If any returned or erported
merchandise for which a credit has been taken
is subsequently distributed, a royalty payment
shall be made as specified under subsection (a)
or (b) of this section, based on the transfer price

. applicable to such distridution.
*“$1013. Deposit of royalty paymenis and de-
duction of expenses

“‘The Register shall receive all royalty pay-
ments deposited under this chapter and, after
deducting the reasonable costs incurred by the
Copyright Office under this chapter, shall de-
posit the balance in the Treasury of the United
States, in such manner as the Secretary of the
Treasury dirvects. All funds held by the Sec-
retary of the Treasury shall be invested in inter-
est-bearing United States securities for later dis-
tribution with interest under section 1014, 1015,
or 1016 of this title. The Register may, in the
Register's discretion, four years after the close
of any calendar year, close out the royalty pay-
ments account for that calendar year, and may
treat any funds remaining in such account and
any subsequent deposits that would otherwise
be attributable to that calendar year as attrib-
utable to the next succeeding calendar year.
The Register shall submit to the Copyright Roy-
alty Tribunal, on a monthly basis, a financial
statement reporting the amount of royalties
available for distribution.

“$1014. Entitlement to royalty payments

‘() INTERESTED COPYRIGHT PARTIES.—The
royalty payments deposited pursuant to section
1013 of this title shall, in accordance with the
procedures specified in section 1015 or 1016 of
this title, be distributed to any interested copy-
right party—
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audio recording device shall not be less than $1.

(1) whose musical work or sound recording

has been~

*‘(A) embodied in_audiograms lawfully made
under this title that have been distributed to the
public, and .

*(B) distributed to the public in the form of
audiograms or disseminated to the public in
transmissions, during the period to which such
payments pertain; and

*‘(2) who has filed a claim under section 1015 -

or 1016 of this title,

*“(b) ALLOCATION OF ROYALTY PAYMENTS TO
GROUPS.—The royalty payments shall be divided
into two funds as follows:

‘(1) THE SOUND RECORDINGS FUND.—66% per-
cent of the royalty payments shall be allocated
to the Sound Recordings Fund. The American
Federation of Musicians (or any successor en-
tity) shall recetve 2% percent of the royalty pay-

* ments allocated to the Sound Recordings Fund

for the benefit of nonfeatured musicians who
have performed on sound recordings distributed
in the United States. The American Federation
of Television and Radio Artists (or any succes-
sor entity) shall receive 1¥s percent of the roy-
alty payments allocated to the Sound Record-
ings Fund for the benefit of nonfeatured vocal-
ists who have performed on sound recordings
distributed in the United States. The remaining
royalty payments in- the Sound Recordings
Fund shall be distributed to claimants under
subsection (a) of this section who are interested
copyright parties under section 1001(7)(A) of this
title. Such claimants shall allocate such royalty
payments, on a per sound recording basis, in the
following manner: 40 percent to the recording
artist or artists featured on such sound record-
ings (or the persons conveying rights in the art-
ists’ performances in the sound recordings), and
60 percent to the interested copyright parties.

*'(2) THE MUSICAL WORKS FUND.—

‘(A) 334 percent of the royalty payments
shall be allocated to the Musical Works Fund
Jor distribution to interested copyright parties
whose entitlement is based on legal or beneficial
ounership or control of a copyright in a musical
work.

*/(B) Notwithstanding any contractual obliga-
tion to the contrary—

‘(1) music publishers shall be entitled to 50
percent of the royalty payments allocated to the
Musical Works Fund, and

*'(1i) writers shall be entitled to the other 50
percent of the royalty payments allocated to the
Musical Works Fund.

‘‘(c) DISTRIBUTION OF ROYALTY PAYMENTS
WITHIN GROUPS.—If all interested copyright
parties within a group specified in subsection

.(b) of this section do not agree on a voluntary

proposal for the distribution of the royalty pay-
ments within such group, the Tribunal shall,
pursuant to the procedures specified in section
1015(c) of this title, allocate such royalty pay-
ments based on the extent to which, during the
relevant period—

‘(1) for the Sound Recording Fund, each
sound recording was distributed to the public in
the form of audiograms; and

*/(2) for the Musical Works Fund, each musi-
cal work was distributed to the public in the
form of audiograms or disseminated to the pub-
lic in transmissions.

*“§1015. Procedures for distributing royalty
payments

*‘(a) FILING OF CLAIMS AND NEGOTIATIONS.—

‘(1) During the first 2 months of each cal-
endar year after the calendar year in which this
chapter takes effect, every interested copyright
party that is entitled to royalty payments under
section 1014 of this title shall file with the Tribu-
nal a claim for payments collected during the
preceding year in such form and manner as the
Tribunal shall prescribe by regulation.

*(2) All interested copyright parties within
each group specified in section 1014(b) of this
title shall negotiate in good faith among them-

selves in an effort to agree to a voluntary pro-
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posal for the distribution of royalty payments,
Notwithstanding any provision of the antitrust
laws, for purposes of this section such interested
copyright parties may agree among themselves
to the proportionate division of royalty pay-
ments, may lump their claims together and file
them jointly or as a single claim, or may des-
fgnate a common agent to receive payment on
their behalf: except that no agreement under
this subsection may vary the allocation of royal-
ties specifled in section 1014(b) of this title.

‘‘(b) DISTRIBUTION OF PAYMENTS IN THE AB-
SENCE OF A DISPUTE.—Within 30 days after the
period established for the filing of claims under
subsection (a) of this section, in each year after
the year in which this section takes effect, the
Tribunal shall determine whether there erists a .
controversy concerning the distribution of roy-

" alty payments under section 1014(c) of this title,

If the Tribunal determines that no such con-
troversy exists, it shall, within 30 days after
such determination, authorize the distribution
of the royalty payments as set forth in the
agreements regarding the distribution of royalty
payments entered into pursuant to subsection
(a) of this section, after deducting its reasonable
administrative costs under this section.

*/(c) RESOLUTION OF DispuTES.—If the Tribu-
nal finds the eristence of a controversy, it shall,
pursuant to chapter 8 of this title, conduct a
proceeding to determine the distribution of roy-
alty payments. During the pendency of such a
proceeding, the Tribunal shall withhold from
distribution an amount sufficient to satisfy all
claims with respect to which a controversy ez-
ists, but shall, to the extent feasible, authorize
the distribution of any amounts that are not in
controversy. - )
§1016. Negotiated collection and distribution

arrangements

‘“(a) SCOPE OF PERMISSIBLE NEGOTIATED AR-
RANGEMENTS.—

‘“(1) Interested copyright parties and inter-
ested manufacturing parties may at any time -
negotiate among or between themselves a single
alternative system for the collection, distribu-
tion, or verification of royalty payments pro-
vided for in this chapter.

‘‘(2) Such a negotiated arrangement may vary
the collection, distribution, and verification pro-
cedures and requirements that would otherwise
apply under sections 1011 through 1015 of this
title, including the time periods for payment and
distribution of royalties, but shall not alter the
requirements of section I1011(a), (b), or (h)(4),
section 1012 (a) or (b), or section 1014 (a) or (b)
of this title. -

*“(3) Such a negotiated arrangement may also
provide that specified types of disputes that
cannot be resolved among the parties to the ar-
rangement shall be resolved by binding arbitra-
tion or other agreed upon means of dispute reso-
lution.

‘‘(4) Notwithstanding any provision of the
antitrust laws, for purposes of this section inter-
ested manufacturing parties and interested
copyright parties may. negotiate in good faith
and voluntarily agree among themselves as to
the collection, distribution, and verification of -
royalty payments, and may designate common
agents to negotiate and carry out such activities
on their behalf. :

*/(b) IMPLEMENTATION OF A NEGOTIATED AR-
RANGEMENT.—

/(1) No negotiated arrangement ghall go into
effect under this section until the Tridbunal has
approved the arrangement, after full oppor-
tunity for comment, as meeting the following re-
quirements.

‘“(A) The participants in the negotiated ar-
rangement shall include—

() at least two-thirds of all individual inter-

- ested copyright parties that are entitled to re-

ceive royalty payments from the Sound Record-
ing Fund, .

*'(i1) at least two-thirds of all individual inter-
ested copyright parties that are entitled to re-
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ceive royalty payments from the Musical Works
Pund as music publishers, and

(1) at least two-thtrds of all indtvidual in-
terested copyright parties that are entitled to re-
cetve royalty payments from the Musical Works
Fund as writers.

**(B) For purposes of subparagraph (A) of this
paragraph, the determination as to two-tRirds
participation shall de based om annual retail
sales of audiograms in whick musical works or
sound recordings of musical works are em-
bodied. One or more organizations representing
any of the types of individual interestad copy-

right parties specified tn the first sentence of

this subsection shall be presumed to represent
two-thirds of that type of interested copyright
party if the membership of, or other participa-
tion in, such organization or organizations in-
cludes two-thirds of that type of interested
copyright party based on annual retail sales of
audiograms in which musical works or sound re-
cordings of musical works are embodied.

‘(C) The implementation of the arrangement
shall include all necessary safeguards, as deter-
mined by the Tribunal, which ensure that all in-
terested copyright parties who are not partici-
pants in the arrangement receive the royaity
payments to which they would be entitled in the
absence of such an arrangement under sections
1013 and either 1014(c) or 1015(b), whichever ts
applicable. Such safeguards may inctude ac-
counting procedures, reports and any other in-
formation determined to be nrecessary to ensure
the proper collection and distribution of royalty

payments.

(2) Notwithstanding the existence of a nego-
tiated arrangement that has gome into effect
under this section, any interested manufactur-
ing party that is not a party to such negotiated
arrangement shall remain subfect to the require-
ments of sections 1011 and 1012 and may fully
satisfy its obligations under this subchapter by
complying with the procedures set forth therein.

‘‘(c}) MAINTENANCE OF JURISDICTION BY TRIBU-
NAL.—Where a negotiated arrangement has gone
into effect urider this section, the Tridunal shall
maintain furisdiction and shall (1) hear and ad-
dress any objections to the arrangement that
may arise while it {8 in effect, (2) ensure the
availability of alternative procedures for any in-
terested manufacturing party or interested copy-
right party that is not a participant in the nego-
tiated arrangement, (3) ensure that all inter-
ested copyright parties who are not participants
in the arrangement receive the royalty payments
to which they would be entiiled in the absence
of such an arrangement under sections 1013 and
either 1014(c) or 1015(b), whichever is applicable,

(4) ensure that it has adeguate funds at its dis-

posal, received efther through the Copyright Of-
fice or through the entity administering the ne-
gotiated arrangement, to distribute to interested
copyright parties not participating in the ar-
rangement the royalty payments to which they
are entitled under section 1014(c) or 1015(b), in-
cluding applicable intevest, and (5) ensure that
the requirements of section 1016(OX1XC) are met.

‘'(d) JUDICIAL ENFORCEMENT.—The Tribunal
may seek infunctive relief in an appropriate
United States district court to secure compliance
with the requirements of subsection (c).

*“SUBCHAPTER C—THE SERIAL COPY
MANAGEMENT SYSTEM
“§1021. Incorporation of the serial copy man-
agement system

*“(a) PROHIBITION ON IMPORTATION, MANUFAC-
TURE, AND DISTRIBUTION.—

‘(1) No person shall import, manufacture, or
distribute any digital audio recording device or
any digital audio interface device that does not
conform to the standards and specifications to
implement the Serial Copy Management System
that are—

‘‘(A) set forth in the technical reference docu-

ment;

“'(B) set forth in an order by the Secretary of
Commerce under section 1022(d) (1), (2), or (3) of
this title; or
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*(C) in the case of a digital audio recording
device other than a device defined in part 11 of
the technical reference document or in an order
{ssued by the Secretary pursuant to section
1022(d) of this title, established by the manufac-
turer (or, in the case of a proprietary tech-
nology, the proprietor of such technology) so as
to achieve the same functional characteristics
with respect to regulation of serial copying as,

.and to de compatible with the prevailing method

Jor tmplementation of, the Serial Copy Manage-
ment System set forth in the tecRnical reference
document or in any order of the Secretary {s-
sued under section 1022 of this title.

*‘(2) If the Secretary of Commerce approves
standards and specifications under section
1022(b)(4) of this title, then no person shall im-
port, manufacture, or distribute any digital
audio recording device or any digital audio
interface device that does not con{om to such
standards and specifications.

‘‘(d) PRORIBITION OM Cmcuuvmmon OF THE
SERIAL COPY MANAGEMENT SYSTEM.—No person
shall import, manufacture, or distribute any de-
vice, or offer or perform any service, the primary
purpose or effect of which s to avoid, bypass,
remove, deactivate, or otherwise circwrvent any
program or circuit which implements, in whole
or in part, the Serial Copy Management System
in a digital audio recording device or a digital
audio interface device.

‘“(c) ENCODING
AUDIOGRAMS.,~

‘(1) No person shall encode an audiogram of
a sound recording with inaccurate information
relating to the category code, copyright status,
or generation status of the source material 20 as
improperly to affect the operation of the Serial
Copy Management Sys

*‘(2) Nothing in this pter requires any
person engaged in the importation, manufac-
ture, or assembly of audiograms to encode any
such audiogram with respect to its copyright

status.

OF INFORMATION ON

‘‘(d) INPORMATION ACCOMPANYING TRANS-
MISSIONS IN DIGITAL FORMAT.—Any person wha
transmits or otherwise cammunicates to the pubd-
lic any sound recording-tn digital format {s not
required under this subchapter to transmit or
otherwise communicate the information relating
to the copyright status of the sound recording.
However, any such person who does transmit or
otherwise communicate such copyright status
information shall transmit or communicate such
information accurately.

“§1023. Implementing the serial copy manage-
ment sysiem

‘“(a) PUBLICATION OF TECHNICAL REFERENCE
DOCUMENT AND CERTIFICATION.—Within 10 days
after the date of enactment of this chapter, the
Secretary of Commerce shall cause to de pud-
lished in the Federal Register the technical ref-
erence document alomg with the certification
Jrom the National Institute of Standards and
Technology, as such certification appears in the
report of the Committee on the Judiclary o the
Senate on the Audio Home Recording Act of
1991, that the technical reference document sets
forth standards and specifications that ade-
quately incorporate the intended functional
characteristics to regulate serial copying and
are not incompatible with eristing international
digital audio interface standards and eristing
digital audio. technology.

*'(b) ORDERS OF SECRETARY OF COMMERCE.—
The Secretary of Commerce, upon petition by an
interested manufacturing party or an iaterested
copyright party, and after consultation with the
Register, may, if the Secretary determines that
to do so is im accordance with the purposes of
this chapter, tssue an order to tmplement the Se-
rial Copy Management System set fortRh in the
technical reference document as follows:

‘(1) FUNCTIONALLY BQUIVALENT ALTER-
NATIVES.—The Seeretary may issue an order for
the purpose of permitting in commerce devices
that do mot conform to all of the standards and
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specifications sgt forth in the technical reference
document, {f the Secretary determines that suck
devices possess the same functional characteris-
tics with respect to regulation of serial copying
as, and are compatible with the prevailing meth-
od for implementation of, the Serial Copy Man-
agement System set forth in the technical ref-

.erence document.

‘“(2) REVISED GENERAL STANDARDS.~The Sec-
retary may issue an order for the purpose of
permitting in conunerce devices that do not con-
form to all of the standards and specifications
set forth in the tecknical reference document, if
the Secretary determines that—

‘‘(A) the standards and specifications relating
generally to digital audio recording devices and
digital audio interface devices have been or are
being revised or otherwise amended or modified
such that the standards and specifications set
Jorth in tke tecAnical reference document are
not or wonld no longer be applicable or appro-
priate; and )

‘‘(B) such devices conform to such new stand-
ards and specifications and possess the same
Sfunctional characteristics with respect to regu-
lation of serial copying as the Serial Copy Man-
agement Systess set forth in the technical ref-
erence documeant.

‘‘(3) STANDARDS FOR NEW DEVICES.—The Sec-
retary may issue an order for the purpose of—

“"(A) establishing whether the standards and
specifications estabMshed by a manufacturer or
proprietor for digital audio recording devices
other than devices defined in part 11 of the tech-
nical reference document or a prior order of the
Secretary under paragraph (1) or (2) of this sub-
section comply with the requirements of sub-
paragraph (C) af section 1021(a)(1) of this title;
or .

‘(B) estadlishing alternative standards or
specifications in order to ensure compliance
with suck requirements.

‘‘(4d) MATERIAL INPUT TO DIGITAL DEVICE'
THROUGH ANALOG CONVERTER.—

‘‘(A) GENERALLY.—Ezcept as provided in sub-
paragraphs (B) through (D). the Secretary,
after publication of motice in the Federal Reg-
ister and reasonable opportunity for public com-
ment, may {ssue an order for the purpose of ap-
proving standards and specifications for a tech-
nical method implementing in a digital audio re-
cording device the same functional characteris-
tics as the Serial Copy Management System so
as to regulate the serial copying of source mate-
rial input through an analog converter in a
manner equivalent to source material input in
the digital format.

‘(B) COST LIMITATION.—The order may not
impose a total cost burdea on manufacturers of
digital audio recording devices, for implement-
ing the Serial Copy Management System and
the technical method prescribed in such order,
in ercess of 125 percent of the cost of implement-
ing the Serial Copy Management System before
the issuance of such order.

*/(C) CONSIDERATION OF OTHER OBJECTIONS.—
The Secretary shall consider other reasoned ob-
jections from any interested manufacturing
party or interested copyright party.

‘(D) LIMITATIONS TO DIGITAL AUDIO DE-
VICES.—The order shall not affect the recording
of any source material on analog recording
eguipment and the order shall not impose any
restrictions or requirements that must de imple-
mented in any device otker than a digital audio
recording device or digital audio interface de-
vice.

*SUBCHAPTER D—REMEDIES
“§1031. Civil remedies

‘(a) CIVIL ACTIONS.—Any interested copy-
right party or interested manwufacturing party
that is or would be tnfured by a violation of sec-
tion 1011 or 1021 of this title, or the Attorney
General of the United States, may bring a civil
action in an appropriate United States district
court against any person for such violation.
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‘(b) POWERS OF THE COURT.—In an action
brought under subsection (a) of this section, the
court—

‘(1) except as provided in subsection (h) of
this section, may grant temporary and perma-
nent injunctions on such terms as it deems rea-
sonable to prevent or restrain such-violation;

‘‘(2) in the case of a violation of section 1011

(a) through (d) or 1021 of this ttle, shall award -

damages under subsection (d) of this section;

*(3) in its discretion may allow the recovery of
full costs by or against any party other than the
United States or an officer thereof;

‘“(4) in its discretion may award a reasonable
attorney's fee to the prevailing party as part of
the costs awarded under paragraph (3) if the
court finds that the nonprevailing party has not
proceeded in good faith; and

*(5) may grant such other equitable rellef as
it deems reasonable.

‘(c) RECOVERY OF OVERDUE ROYALTY PAY-
MENTS.—In any case in which the court finds
that a violation of section 1011 of this title in-
volving nonpayment or underpayment of roy-
alty payments has occurred, the violator shall
be directed to pay, in addition to damages
awarded under subsection (d) of this section,
any such royalties due, plus interest calculated
as provided under section 1961 of title 28, United
States Code.

‘“(d) AWARD OF DAMAGES.—

‘(1) SECTION 1011.—

‘“(A) DEVICE.—In the case of a violation of
section 1011 (a) through (d) of this title involv-
ing a digital audio recording device, the court
shall award statutory damages in an amount
between a nominal level and $100 per device, as
the court considers fust.

‘(B) MEDIUM.—In the case of a vtolation of
section 1011 (a) through (d) of this title involy-
ing a digital audio recording medium, the court

shall award statutory damages in an amount.

_between a nominal level and $4 per medium, as
the court considers just.

*’(2) SECTION 1021.—In any case in which the
court finds that a violation of section 1021 of
this title has occurred, the court shall award
damages calculated, at the election of the com-
plaining party at any time before final judgment
is rendered, pursuant to subparagraph (A) or
(B) of this paragraph, but in no event shall the
judgment (excluding any award of actual dam-
ages to an interested manufacturing party) ex-
ceed a total of $1,000,000:

‘‘(A) ACTUAL DAMAGES.—A complaining party
mady recover its actual damages suffered as a re-
sult of the violation and any profits of the viola-
tor that are attributable to the violation that
are not taken into account in computing the ac-
tual damages. In determining the violator's
profits, the complaining party is required to
prove only the violator's gross revenue, and the
violator i3 required to prove its deductible ez-
penses and the elements of profit attributable to
factors other than the violation.

‘(B) STATUTORY DAMAGES.—

‘‘(i) DEVICE.—A complaining party may re-
cover an award of statutory damages for each
violation of section 1021 (a) or (b) of this ttle in
the sum of not less than $1,000 nor more than
$10,000 per device involved in such violation or
per device on which a service prohibited by sec-
tion 1021(b) of this title has been performed, as
the court considers just.

‘‘(ii) AUDIOGRAM.—A complaining party may
recover an award of statutory damages for each
violation of section 1021(c) of this title in the
sum of not less than $10 nor more than $100 per
audiogram involved in such violation, as the
court considers fust.

““(1ii) TRANSMISSION.—A complaining party
may recover an award of damages for each
transmission or communication that violates sec-
tion 1021(d) of this title in the sum of not less
than 810,000 nor more than $100,000, as the
court considers fust.

“‘(3) WILLFUL VIOLATIONS.— .

*(A) In any case in which the court finds that
a violation of section 1011 (a) through (d) of this
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title was committed willfully and for purposes of
direct or -indirect commercial advantage, the
court shall increase statutory damages—

**(1) for a violation involving a digital audio
recording device, to a sum of not less than $100
nor more than $500 per device; and

‘(1) for a violation involving a digital audio '

recording medium, to a sum of not less than 34
nor more than $15 per medium, as the court con-
siders just. _

*(B) In any case in which the court finds that
a violation of section 1021 of this title was com-
mitted willfully and for purposes of direct or in-
direct commercial advantage, the court in its
discretion may increase the award of damages
by an additional amount of not more than
$5,000,000, as the court constders fust.

*'(4) INNOCENT VIOLATIONS OF SECTION 1021.—
The court in its discretion may reduce the total
award of damages against a person violating
section 1021 of this title to.a sum of not less than
$250 in any case in which the court finds that—

“‘(A) the violator was not aware and had no
reason to belleve that its acts constituted a vio-
lation of section 1021 of this title, or

‘“(B) in the case of a violation of section
1021(a) of this title involving a digital audio re-
cording device, the violator believed in good
faith that the device complied with section
1021(a)(I1)(C) of this title, except that this sub-
paragraph shall not apply to any damages
awarded under subsection (d)(2)(A) of this sec-
tion.

‘‘(e) MULTIPLE ACTIONS.—

(1) GENERALLY.—No more than one action
shall be dbrought against any party and no more
than one award of statutory damages under
subsection (d) of this section shall be
permitted—

**(A) for any violegRns of section 1011 of this
title involving the same digital audio recording
device or digital audio recording medium; or .

“(B) for any violations of section 1021 of this
title involving digital audio recording devices or
digital audio interface devices of the same
model, except that this subparagraph shall not
bar an action or an award of damages with re-
spect to digital audio recording devices or digital
audio interface devices that are imported, man-
ufactured, or distributed subsequent to a final
judgment in a prior action.

‘‘(2) NOTICE AND INTERVENTION.—Any com-
plaining party who brings an action under this
section shall serve a copy of the complaint upon
the Register within 10 days after the complain-
ing party’s service of a summons upon a defend-
ant. The Register shall cause a notice of such
action to be published in the Federal Register
within 10 days after receipt of such complaint,
The court shall permit any other interested
copyright party or interested manufacturing
party entitled to bring the action under section
1031(a) of this title who moves to intervene with-
in 30 days after the publication of such notice to
intervene in the action.

“‘(3) AWARD.—

‘“(A) GENERALLY.—Ezxcept as provided in sub-
paragraph (B), the court may award recovery of
actual damages for a violation of section 1021 of
this title pursuant to subsection (d)(2)(A) of this
section to each complaining party in an action
who elects to recover actual damages.

‘(B) LIMITATIONS —

‘(1) If more than one complaining party elects
to recover actual damages pursuant to sub-
section (d)(2)(A) of this section, only a single
award of the violator's profits shall be made,
which shall be allocated as the court considers

Just.

‘“(11) If any complaining interested copyright
party or parties elect to recover statutory dam-
ages pursuant to subsection (d)(2) of this section
in an action in which one or more other com-
plaining interested copyright parties have elect-
ed to recover actual damages, the single award
of statutory damages permitted pursuant to
paragraph (1) of this subsection shall be reduced
by the total amount of actual damages awarded
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to interested copyright parties pursuant to sub-
section (d)(2)(A) of this section.

‘(f) PAYMENT OF OVERDUE ROYALTIES AND
DAMAGES.—The court may allocate any award
of damages under subsection (d) of this section
between or among complaining parties as it con-
siders just. Any award of damages that is allo-
cated to an intervested copyright party and any
award of overdue roydlties and interest under
subsection (c) of this section shall be deposited
with the Register pursuant to section 1013 of
this title, or as may otherwise be provided pur-

. suant to a negotiated arrangement authorized

under section 1016 of this title, for distribution
to interested copyright parties as though such
funds were royalty payments made pursuant to
section 1011 of this title.

*‘(9) IMPOUNDING OF ARTICLES.—At any time
while an action under this section is pending,
the court may order the impounding, on such
terms as it deems reasonable, of any digital
audio recording device, digital audio interface
device, audiogram, or device specified in section
1021(b) of this title that is in the custody or con-
trol of the alleged violator and that the court
has reasonable cause to believe does not comply
with, or was involved in a violation of, section
1021 of this title.

‘(h) LIMITATIONS REGARDING PROFESSIONAL
MODELS AND OTHER EXEMPT DEVICES.—Unless
a court finds that the determination by a manu-
facturer or importer that a device fits within the
eremption of subparagraph (A) or (B) of section
1001(4) of this title was without a reasonable
basts or not in good faith, the court shall not
grant a temporary or preliminary injunction

. against the distribution of such device by the

manufacturer or importer.

‘(1) REMEDIAL MODIFICATION AND DESTRUC-
TION OF ARTICLES.—AS part of a final judgment
or decree finding a violation of section 1021 of
this title, the court shall order the remedial
modification, if possible, or the destruction of
any digital audio recording device, digital gudio
interface device, audiogram, or device specified
in section 1021(b) of this title that—

‘(1) does not comply with, or was involved in
a violation of, section 1021 of this title, and

‘‘(2) i3 in the custody or control of the violator
or has been impounded under subsection (g) of
this section.

‘*(j) DEFINITIONS.—For purposes of this
section—

‘(1) the term ‘complaining party’ means an
interested copyright party, interested manufac-
turing party, or the Attorney General of the
United States when one of these parties has ini-
tiated or intervened as a plaintiff in an action
brought under this section; and

‘'(2) the term ‘device’ does not include an
audiogrant.

“$ 1032. Binding arbltration

‘‘(a) DISPUTES TO BE ARBITRATED.—Any dis-
pute between an interested manufacturing party
and an interested copyright party shall be re-
solved through binding arbitration, in accord-
ance with the provisions of this section, if—

/(1) the parties mutually agree; or

*'(2) before the date of first distribution in the
United States of the product which is the sub-
ject of the dispute, an interested manufacturing
party or an interested copyright party requests
arbitration concerning whether such product is
or is not a digital audio recording device, a digi-
tal audio recording medium, or a digital audio
interface device, or concerning the basis on
which royalty payments are to be made with re-
spect to such product. .

‘“(b) ARBITRAL PROCEDURES.—

‘(1) REGULATIONS FOR COORDINATION OF ARBI-
TRATION.—The Register shall, after consulting
with interested copyright parties, prescribe regu-
lations establishing a procedure by which inter-
ested copyright parties will coordinate decisions
and representation concerning the arbitration of
disputes. No {interested copyright party shall
have the authority to request, agree to, or (ez-
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cept as an intervenor pursuant to subdsection (c)
of this section) enter into, bdinding arbitration
unless that party shall have been authorized to
do so pursuant to the regulations prescribed by
the Register.

*'(2) PANEL.—Ezcept as otherwise agreed by
the parties to a dispute that is to be submitted
to binding arbditration under subsection (a) of
this section, the dispute shall be heard by a
panel of three arbitrators, with one arbitrator
selected by each of the two sides to the dispute
and the third arbitrator selected by mutual
agrezment of the first two arbitrators chosen.

‘‘(3) DECISION.—The arbitral panel shall
render its final decision concerning the dispute,
in a written opinion erplaining its reasoning,
within 120 days after the date on which the se-
lection of arbitrators has becn conclvded. The
Register shall cause to be published in the Fed-
eral Register the written opinion of the arbitral
panel within 10 days after receipt thereof.

‘‘(4d) TITLE ¢ PROVISIONS TO GOVERN.—Ercept
to the extent inconsistent with this section, any
arbitration proceedings under this section shall
be conducted in the same manner, subject to the
same limitations, carried out with the same pow-
ers (including the power to summon witnesses),
and enforced in the courts of the United States
as an arbitration proceeding under title 9, Unit-
€4 States Code. ’

*'(5) PRECEDENTS.—In rendering a final deci-
sion, the arbitral panel shall take into account
any final decisions rendered in prior proceed-
ings under this section that address identical or
similar issues;, and failure of the arbitral panel
to take account of such prior decisions may be
considered imperfect execution of arbditral pow-
ers under section 10(a)(4) of title 9, United
States Code. .

‘'(c) NOTICE AND RIGHT TO INTERVENE.—Any

interested copyright party or interested manu- -

facturing party that requests an arbitral pro-
ceeding under this section shall provide the Reg-
ister with notice concerning the parties to the
dispute and the nature of the dispute within 10
days after formally requesting arbitration under
subsection (a) of this section. The Register shall
cause a summary of such notice to be published
in the Federal Register within 30 days after re-
ceipt of such notice. The arbitral panel shall
permit any other interested copyright party or
interested manufacturing party who moves to
intervene within 20 days after such publication
to intervene in the action.

‘(d) AUTHORITY OF ARBITRAL PANEL ToO
ORDER RELIEF.—

‘(1) TO PROTECT PROPRIETARY INFORMA-
TION.—The arbitral panel shall issue such orders
as are appropriate to protect the proprietary
technology and information of parties to the
proceeding, including provision for infunctive
relief in the event of a violation of such order.

*(2) TO TERMINATE PROCEEDING.—The arbitral
panel shall terminate any proceeding that it has
. good cause to believe has been commenced in
bad faith by a competitor in order to gain access
to proprietary information. The panel shall also
terminate any proceeding that it believes has
been commenced before the technology or prod-
uct at issue has been sufficiently developed or
defined to permit an informed decision concern-
ing the applicability of this chapter to such
technology or product.

*(3) TO ORDER RELIEF.—In any case in which
the arbitral panel finds with respect to devices
or media that were the subject of the dispute,
that royalty payments have been or will be due
under section 1011 of this title through the date
of the arbitral decision, the panel shall order
the deposit of such royalty payments pursuant
to section 1013 of this title, plus interest cal-
culated as provided under section 1961 of title
28, United States Code. The arbitral panel shall
not award monetary or infunctive relief, as pro-
vided in section 1031 of this title or otherwise,
ercept as is erpressly provided in this sub-
section.

*‘(e) EFFECT OF ARBITRATION PROCEEDING ON
CIVIL ACTIONS AND REMEDIES.—Notwithstand-
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ing any provision of section 1031 of this title, no
civil action may be brought or relief granted
under section 1031 of this title against any party
to an ongoing or completed arbitration proceed-
ing under this section, with respect to devices or
media that are the subject of such an arbitra-
tion proceeding. However, this subsection does
not bar—

(1) an action for infunctive relief at any time
based on a violation of section 1021 of this title;

or

*(2) an action or any relief with respect to
those devices or media distributed by their im-
porter or manufacturer following the conclusion
of such arbditration proceeding, or, if so stipu-
lated by the parties, prior to the commencement
of such proceedings.

‘“(f) ARBITRAL COSTS.—Ez1cept as otherwise
agreed by the parties to a dispute, the costs of
an arbitral proceeding under i%{3 section shall
be divided among the parties in suck fashion as
is considered just by the arbitral panel at the
conclusion of the proceeding. Each party to the
dispute shall bear it own attorney fees unless
the arbitral panel determires that a
nonprevailing party has not proceeded in good
faith and that, as a matter of discretion, it is
appropriate to award reasonable attorney's fees
to the prevailing party.”’. -

SEC. 3. TECHNICAL AMENDMENTS.

(a) FUNCTIONS OF REGISTER.~—Chapter 8 of
title 17, United States Code i3 amended—

(1) in section 801(b)—

(A) by striking “‘and’’ at the end of paragraph
2); :
(B) by striking the period at the end of para-
graph (3) and inserting *‘; and’’; and

(C) by adding the following new paragraph at
the end:

“(4) to distribute royalty payments deposited
with the Register of Copyrights under section
1014, to determine, in cases where controversy
erists, the distribution of such payments, and to
carry out its other responsibilities under chapter
10'*; and

(2) in section 804(d)—

(A) by inserting ‘‘or (4)" after '‘801(bX3)"";
and

(B) by striking “or 119" and inserting ‘119,
1015, or 1016°'. '

(b) DEFINITIONS.—Section 101 of title 17, Unit-
ed States Code, is amended by striking '‘As
used’’ and inserting ‘‘Except as otherwise pro-
vided in this title, as used’".

(c) MASK WORKS.—Section 912 of title 17,
United States Code, is amended—

(1) in subsection (a) by inserting ‘‘or 10"’ after
*8'; and

(2) in subsection (b) by inserting *‘or 10" after
g
SEC. 4. EFFECTIVE DATE.

This Act, and the amendments made by this
Act, shall take effect on the date of the enact-
ment of this Act or January 1, 1992, whichever
date is later.

SEC. 8. TECHNICAL REFERENCE DOCUMENT FOR
AUDIO HOME RECORDING ACT OF
1991,

SEC. 6. REPEAL OF SECTION &.

Effective upsn publication of the Technical
Reference Document in the Federal Register
pursuant to section 1022(a) of this title—

(a) section 5 of this Act shall be repealed, and

(b) section 1001(14) of this title shall be
amended by striking ‘‘in section 5§ of this Act”
and inserting ‘‘as such document was published
in the Federal Register pursuant to section
1022(a) of this title".

TECHNICAL REFERENCE DOCUMENT FOR
THE AUDIO HOME RECORDING ACT OF 1981
INTRODUCTION

This Technical Reference Document is pro-
vided to facilitate the implementation of legisia-
tion relating to digital audio recording (‘"DAR"’)
devices, known as the ‘'Audio Home Recording
Act of 1991"° (“‘the Act'’).
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This Technical Reference Document estadb-
lishes the standards and specifications that are
necessary to implement the Serial Copy Manage-
ment System (‘'SCMS’’) under the Act. It draws
in part from specifications proposed to the Inter-
national Electrotechnical Commission (“'IEC’)
in “"IEC 958: Digital Audio Interface’’ (First edi-
tion 1989-03) and ''Amendment Number 1 to IEC
958 (1989): Digital Audio Interface, Serial Copy
Management System'’ (Reference 84(C0)126 sub-
mitted on June 21, 1991) (collectively, "IEC
$58''), and *‘IEC 60A(CO)136 Part 6: Serial copy
management system for consumer audio use
DAT recorders’’. The standards ar.d specifica-
tions set forth herein relate oniy to the imple-
mentation of SCMS via digi‘al cudio interface
signals, DAR devices and diyital audio interface
devices. The standards and specifications set
forth herein, as they may be amended pursuant
to an order of the Secretary of Commerce under
section 1022(b) of subchapter C of the Act, shall
be considered determinative under the Act, re-
gardless of any future action by the IEC or by
a manufacturer or by an owner of a proprietary
technology.

SCMS 1is intended to prohibit DAR devices
from recording ‘‘second-generation’’ digital cop-
{es from '‘first-generation’ digital copiles con-
taining audio material over which copyright has
been asserted via SCMS. It does not generally
restrict the ability of such devices to make
‘‘first-generation’’ digital copies from *‘original’’
digital sources such as prerecorded commercially
available compact discs, digital transmissions or
digital tapes.

Currently, the predominant type of DAR de-
vice offered for sale in the United States is the
DAT recorder, which records and sends digital
signals in accordance witk the IEC 958 non-
professional digital audio interface format. Ad-
ditional types of DAR devices and interface for-
mats are being or may be developed. The stand-
ards and specifications in this Technical Ref-
erence Document are not intended to Rinder the
development of such new technologies but re-
quire, in accordance with section 1021(a)(1)(A)-
(C) of subchapter C of the Act, that they incor-
porate the functional characteristics of SCME&
protection. In order for a DAR device to be
“‘compatible with the prevailing method of im-
plementing SCMS,'’ to the ertent DAR devices
are capable of recording signals sent in a par-
ticular digital audio interface signal format, the
SCMS information must be accurately received
and acted upon by the DAR devices so as to cor-
rectly implement the same level of SCMS protec-
tion provided by that format. ‘Compatibility”’
does not require direct bit-for-bit correspondence
across every interface signal format; indeed,
particular interface signal formats may be re-
cordable by some, but not all, DAR devices. To
the extent that any digital audio interface de-
vice translates and sends signals in a form that
can be recorded by a particular DAR device,
however, ‘‘compatidbility’’ requires that the
SCMS information also be accurately translated
and sent by the interface device, and accurately
read and acted upon by the DAR device.

This document is in three parts. Part I section
A sets forth standards and specifications con-
stituting the functional characteristics for im-
plementing SCMS in digital audio interface sig-
nals. Sections B and C then apply these stand-
ards and specifications in g specific reference
for implementing SCMS in the IEC 958 non-
professional digital audio interface format. Part
11 section A stmilarly first sets forth standards
and specifications constituting the functional
characteristics for implementing SCMS in DAR
devices. Sections B and C then apply these
standards and specifications in a specific ref-
erence for implementing SCMS with respect to
the recording and play-back functions of non-
professional model DAT recorders. Part I1I con-
tains a series of charts that apply and correlate
those codes that are mandated for implemenia-
tion in DAT recorders by parts I-C and 1I-C of
this document.
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The termp ‘‘digital audio interface device,™
“digital audio recording device,”’ “‘digital audio
recording medium,** “‘distribute,” “‘professional
model,” and ‘transmission’’ as used in this doc-
ument have the same meanings as tn the Act.
“Generation status'’ means whether the signal
emanates from a source that has been produced
or published by or with the authority of the
owner of the material, such as tommercially re-
leased pre-recorded compact discs or digital
tapes or a digital transmission (referred to here-
tn as ‘“original”); or whether the gignal ema-
nates from a recording made from such ‘‘origi-

PART I, IMPLEMENTATION OF SCMS IN DIGITAL
AUDIO INTERFACE FORMATS

Various consumer devices are capable of pro-
ducing digital audio signals. Currently, for ex-
ample, compact disc players, DAT recorders and
analog-to-digital converters can send digital
audio signals; future devices may include digital
microphones or recordable compact disk devices.
To enable communication between these dif-
ferent types of devices and a DAR device, {t is
necessary and desirable to establish common
protocols or ‘“‘interfaces” that mandate specific
information {n the digital audio output signal of
each device. Digital signal interfaces may enable
communication of different types of data. A
“digital audio interface signal'’ communicates
audio and rvelated {nterface data as distin-
guisked from, for erample, computer or video
data. Digital audio interface signal formats may
be established for particular types of devices or
uses. For example, interface protocols may exist
for broadcast use, or for users of professional
model products (‘‘professional interface’’) or for
nonprofessional model products (‘‘nonprofes-
sional interface’’) or for nonprofessional model
products (‘‘nonprofessional interface’’). Ome
such set of protocols already has been estadb-
tished in the document IEC 958. Sections B and
C of part I summarize and mandate the tmple-
mentation of SCMS in the IEC 8958 nonprofes-
stonal interface.

Section A sets forth the standards and speci-

fications for tmplementing SCMS in digital

audio interface signals and devices.

(A) DIGITAL AUDIO INTERFACE STANDARD.—To
tmplement the functional characteristics of
SCMS in nonprofessional digital audio tnterface
signal formats, whether presently known or de-
veloped in the future, the following conditions
must be observed:

(1) The digital audio interface format shall
provide a means to indicate—

(a) whether or mot copyright protection is
being asserted via SCMS over the material being
sent via the interface; and

(b) whether or not the generation stalus of the
material being sent via the tnterface is original.

(2) If the digital audio interface format has
discrete professional and nonprofessional modes,
the interface format and digital audio interface
devices shall indicate accurately the profes-
sional or nonprofessional status of the interface
signal. Such indication is referred to generically
as a ‘“‘channel status block flag"’.

(3) If the interface format Ras a discrete mode
for sending data other than audio material, the
interface format shall indicate accurately
whether or mot the interface signal contains
audio material.

(4) If a digital audio tnterface device is capa-
ble of combining more than one digital aqudio
tnput signal tnto a single dlattal audio output
signal, and {f copy ﬂalu asserted via SCMS
over the material being sent tn at least one of
the input signals, then the device shall indicate
tn the output signal that copyright is asserted
over the entire output signal. If copyright pro-
tection i3 asserted via SCMS over any of the
tnput signals, and the generation status of that
copyright-asserted signal s not original, then
the entire output signal shall indicate that
copyright is asserted and that the generation
status is not original,
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(5) Devices that are capable of reading origi-
nal recordings and/or DAR media, and that are
capable of sending digital audio signals that
can be recorded by a DAR device, shall accu-
rately read the copyright and generation status
information from the media and accurately send
that tnformation.

(6) Devices having a nonprofessional digital
audio tnterface shall receive and accurately
send the copyright and peueraﬂon status infor-
mation.

(7) Professional devices that are capable of
sending audio information itn a nonprofe
digital audio tnterface format shall send SCMS
information as implemented for that format.
However, nothing shall prevent professional de-
vices and/or recording professionals engaged in
o lawful business from setting SCMS informa-
tion according to the needs of recording profes-
sionals.

(8) If the audio signal {3 capable of being re-
corded by a DAR device and the interface for-
mat requires an {ndication of the type of device
sending the signal via the interface, then the de-
vice shall send the most accurate and specific
designation applicable to that device; for eram-
ple, “‘Category Codes’’ as set forth in part I with
reference to the IEC 958 nonprofessional inter-
face.

(9) Devices that receive digital audio trans-
missions sent without copyright and generation
ftatus information shall indicate that copyright
is asserted over the transmitted audio material
and that the generation status is original. If the
transmitting entity wishes to transmit copyright
status information it shall do 30 accurately, and
the tnformation shall accurately be received and
sent unaltered by the receiving device. In the

- case of Electronic Audio Software Delivery sig-
nal transmissions, the receiver shall accurately

receive generation status information as sent by
the transmitting entity 8o as to permit or restrict
recording of the transmitted signals. *'Electronic
Audio Software Delivery'’ refers to a type of
transmission whereby the consumer
interactively determines what specific work(s)
and/or events(s) are received. This includes, for
example, ‘‘audio on demand’ (electronic selec-
tion and delfvery of sound recordings for copy-
ing) or ‘‘pay-per-listen’’ reception, as distin-
guished from regular broadcast or comparable
cable radio programming services.

(10)(a) If the digital audio portion of an inter-
face signal format is recordable by a '‘preerist-
ing’’ type of DAR device, that is, one that was
distributed prior to the distribution of the inter-
face signal format, then the signal format shall
tmplement the rules of SCMS 3o that the pre-
existing DAR device will act upon the rules of
SCMS applicable to that DAR device.

(b) If a type of DAR device is capable of re-
cording the digital audio portion of signals sent
by a preeristing digital audio interface device,
then the DAR device shall implement the rules
of SCMS so that the DAR device will act upon
the rules of SCMS applicable to that preeristing
digital audio interface device's format.

(c) If a digital audio interface device s capa-
ble of translating a signal from one interface
format to another, then the device also shall ac-
curately translate and send the SCMS {nforma-
tion

(B) SUMMARY OF SCMS IMPLEMENTATION IN
THE IEC 858 DIGITAL AUDIO INTERFACE.—Under
IEC 858, SCMS i3 tmplemented via tnaudible in-
formation, knoum as ‘‘channel status data'’,
that accompanies a digital audio signal being
sent to or by a DAR device via a nonprofes-
sional digital audio interface. Like all digital
data, channel status data consist of numerical
tnformation encoded as a series of zeros and
ones. Each zero or ome constitutes a °‘‘bit” of
data in which both zero and one may impart in-
formation comcerning the composition of the
audio signal being sent to or by a DAR device.
Bits represented in this Technical Reference
Document as X, rather than as zero or one,
indicate that those bits may be either zero or
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n. . .

Channel status data bits are organized into
units of information, known as ‘‘blocks," relat-
ing to both the left and right stereo audio chan-
nels. Each block contains 192 bits of informa-
tion, numbered consecutively from 0 to 191.
Those channel status bdits that are significant to
the implementation of SCMS via the IEC 958
nterface are included within channel status
bits 0 through 15. Certatn of these 16 bits iden-
tfy professional or nonprofessional interfaces;
some specify copyright assertion; and some iden-
tify the generation number of a recording. The
remaining bits are ‘“‘Category Codes'’ that de-
scribe the type of device sending the digital
audio signal. More complete descriptions of
these channel status bits are set forth in the re-
maining sections of this part 1.

IEC 958 defines professional and nonprofes-
sional interface formats for digital audio sig-
nals. An IEC 958 professional interface contains
particular types of channel status data for such
digital audio recording devices as would be used
in professional model products. An IEC 958 non-
professional interface contains different types of

‘channel status data. The channel status data

sent in a nonprofessional {nterface are incom-
patible with the channel status data in a profes-
sional interface; a DAR device cannot correctly
read the channel status data sent in a profes-
sional interface.

The specifications summarized herein and
mandated in section C apply only to devices
that send or read an IEC 958 nonprofessional
interface signal. To the extent that a profes-
sional device also may have a IEC 958 non-
professional intevface, such a professional de-
vice must be capabdle to sending channel status
data via its nonprofessional interface in accord-
ance with the standards set forth herein. How-
ever, nothing in this Technical Reference Docu-
ment shall be interpreted to prevent a profes-
stonal device having an IEC 958 nonprofessional
interface and/or recording professionals engaged
tn o lawful business from permitiing such chan-
nel status data-bits to be set in accordance with
the needs of recording professionals.

All devices having a digital audio output ca-
pable of supplying a digital audio signal to a
DAR device through an IEC 958 nonprofessional
fnterface must tmplement five types of codes lo-
cated detween Channel Status Bits 0 and 15. For
the IEC 858 interface format, Channel Status
Bits 0 through 15 are supplied tn a digital audio
output signal to a DAR device as follows:

(1) Bir 0.—Bit 0 (the “‘Channel Status Block
Flag'’), one of the ‘‘Control’ bits, shall {dentify
whether the channel status bits are for a profes-
sional or nonprofessional {nterface. Where Bit 0
is set as *°1”, the signal contains the channel
status data required for a professional interface.
Where Bit 0 is set as ‘0'’, the channel status
data is suitabdle for a nonprofessional interface.
The remaining bit assignments are mandated
only with respect to a nonpro[esstonal fnterface,
that is, where Bit 0 is set as *‘0"'.

) BIT 1~—Bit 1, another of the “Control"
bits, shall identify whether the signal being sent
to or by the DAR device is a digital audio or a
digital data signal. Where Bit 1 is set as 0",
the signal is a digital audio signal. Where Bit 1
is set as ‘1", the signal i3 a digital data signal.

(3) BIT 2.—Bit 2 (the *“C" Bit), another of the
“Control’’ dits, shall identify whether copyright
protection {s asserted for the audio material
betng sent via the digital audio gignal. Where
the C Bit is set as 0", copyright protection has
been asserted over the material being sent to the
digital audio tnput of the DAR device. Where
the C Bit is set as 1", either that material is
not protected by copyright or no copyright pro-
tection has been asserted by the owner of that
material. There are specific applications of the
C Bit for three types of devices, as follows:

Compact disc players compatible with the
standards set forth in IEC 908 (compact disc
standard, Category Code 10000000) in effect as of
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the date of enactment of the Act indicate in the
C Bit both the copyright and generation status
of the signal. (See description of *‘Bit 15,
infra.) Where the signal is original and copy-
right protection has been asserted, the C Bit
='0"". Where no copyright protection has been
asserted, the C Bit ="'1"". Where the signal (s
first-generation and copyright protection has
been asserted, the C Bit will fluctuate between
“0” and “’I'’ at a rate of between 4-10 Hz.

Digital Recetvers (Category Codes 001XXXXL
and 0111XXXL) shall set the C Bit as ''0"', ex-
cept that these devices shall send the C Bit as
“1' only where the cable operator, broadcaster
or other entity specifically transmits informa-
tion indicating that no copyright protection has
been asserted over the material.

Devices that combine digital audio input sig-
nals into one digital audio output signal for ex-
ample, digital signal mizring devices) shall reflect
whether copyright protection has been asserted
in the C Bit for at least one of the input signals
by setting the C bit as 0 in the resulting digi-
tal audio output signal.

Devices in the Category Codes for General
(*'00000000'") and Present A/D Converters
(‘01100XXX'') are not capable of sending copy-
right status information in the C Bit. The C Bit
in the channel status data sent by these devices
has no meaning.

There is no ezisting legal requirement that a
copyright owner must assert protection over its
material (and, therefore, set the C Bit as *'0"').
However, except as provided herein with respect
to tmplementation in Digital Recetvers (category
codes 00! XXXXL and 0111XXXL), a copyright
owner may not set the C Bit as ‘0" for material
that ts not copyrighted or {3 in the public do-
main.

(4) BITS 3-1.—These bits are sent to and read
by a DAR device, but specific bit settings for
Bits 3-7 are not necessary for the implementa-
tion of SCMS. (Bits 6-7 are Music Production
Program Block ('MPPB"’) flag bits.)

(5) BITS 8-14.—Bits 8-14 shall specify a ‘‘Cat-
egory Code'’ that {dentifies the type of device
that produces the digital audio signal sent to or
by a DAR device. Using various combinations of
2eros and ones, Bits 8-14 can define Category
Codes for as many as 128 different devices that
can provide digital audio signals to a DAR de-
vice. According to IEC 958, the first three to five
Category Code bits (numbered Bits 8-10 through
8-12) describe general product groups, and the
remaining Category Code bits specify particular
devices within each product group. IEC 958 has
assigned particular Category Codes to eristing
and anticipated product groups and devices,
and has reserved additional Category Codes for
Juture devices.

The Category Code issued by each particular
device must reflect the most specific code appli-
cable to that device, with the following ercep-
tions:

Digital signal processing and miring products
receive digital audio signals from one or more
sources and either process or combine them with
other incoming digital audio signals. If all input
signals come from analog-to-digital converters
having a Category Code ‘01100XX X", these de-
vices should {ssue the Category Code of an ana-
log-to-digital converter rather than of the digi-
tal signal processing or miring device.

Sampling rate converters and digital sound
samplers come under the Category Codes for dig-
ital-to-digital converters. If an input signal to a
sampling rate converter or digital sound sampler
comes from an analog-to-digital converter hav-
ing a Category Code *‘01100XXX", the sampling
rate converter or digital sound sampler should
issue the Category Code of the analog-to-digital
converter.

These exception cases will permit two genera-
tions of digital copies from analog recordings,
which currently is permitted under SCMS.

The relevance of these Category Codes to
SCMS as implemented for devices having the
IEC 958 nonprofessional interface i3 described in
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Section C and, specifically as to DAT recorders,
in Part I Sections B and C.

(6) BIT 15.—Bit 15 (the ‘'L Bit) shall indicate
the ‘‘generation status’’ of the digital audio sig-
nals being sent to or by a DAR device. ‘‘Genera-
Hon status’’ means whether the signal emanates
from a source that has been produced or pub-
lished by or with the authority of the owner of
the material, such as commercially released pre-
recorded compact discs or digital tapes or a digi-
tal transmission (referred to herein as ‘‘origi-
nal’’); or where the signal emanates from a re-
cording made from such "original’’ material. In
the latter case, a recording made directly from
an "“original’’ source is knoun as a '‘firstgen-
eration’’ copy; a recording made from a first-
generation copy s a ‘‘second-peneration’’ copy,
and so forth. Because there is no restriction on
the number of copies that can be made from ma-
terial over whick no copyright protection has
been asserted, generation status iz relevant only
where copyright protection has been asserted
over the signal. For most products, if the L Bit
is set as ‘0", the source ir a recording that iz
NArst-generation or higher. If the L Bit iz set as
*“1", the source i3 '"original.” There are four
specific categories of products which indicate
generation status differently, as follows:

Compact disc players compatible with the
specifications in IEC 908 (Category Code
10000000) are tncapabdle of controlling the L Bit.
These products signal generation status solely
by means of the C Bit (Bit 2).

Digital audio output signals from all other
laser-optical products {Category Code
100XXXXL) shall send the L Bit as ‘0" for
“original’’ material and the L Bit as *'I" for
first-generation or higher recordings.

* Digital Recetvers (Category Code: 001XXXXL
and 0111XXXL) shall set the L Bit as *‘0’"; ex-
cept in the case of receivers for Electronic Audto
Software Delivery, which receivers shall send
the L Bit as 1" only where the entity specifi-
cally transmits information {ndicating that the
material should be treated as if it were first gen-
eration or higher.

Devices that combine more than ome digital
audio input signal into one digital audio output
signal, such as digital signal processors or miz-
ers, shall reflect in the L Bit of the output sig-
nal the Righest generation status of any input
containing material over which copyright pro-
tection has been asserted. Thus, where one or
more of the constituent input signals contains
material that i3 not original (that s, a first-gen-
eration copy) and over which copyright protec-
tion s asserted, then the device must reflect in
the L Bit of the digital audio output signal a
nonoriginal generation status. In all other
cases, the device shall reflect in the L Bit that
the output signal {s original.

(C) MANDATORY SPECIFICATIONS FOR IMPLE-
MENTING SCMS IN THE 1EC 858 DIGITAL AUDIO
INTERFACE.—The following bit assignments for
channel status data, as referenced in the provi-
sions of 1EC 958 paragraph 4.2.2 '‘Channel sta-
tus data format for digital equipment for
consumer use’’, shall be mandatory for devices
implementing the IEC 958 interface:

(1) BITS 02 OF THE *‘CONTROL'® BITS.—

(a) BIT 0 (THE ‘‘CHANNEL STATUS BLOCK

PLAG"):
Bit0='0" Nonprofessional interface.
Bit O=*'1** Professional interface.
(b) BiT I:
Bit I='0" Digital audio signals.
Bit1="1" Nomnaxdio (data) signals.
(c) BIT 2 (THE "'C"’ BIT)—
(i) Casg 1.
Bit 2=*0"" Copyright protection as
serted.
Bit 2="1"" No copyright protection as-
serted or not under copy-
right.

(11) CASE 2—COMPACT DISC PLAYERS.— For com-
pact disc players compatible with I1EC 908 (Cat-
egory Code 10000000), the C Bit shall indicate:

Bit 2=*0** Copyright protection os-
serted and peneration

status fs “‘original”,
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Bit 2= No copyright protection as-

serted.

Where the Bit 2 fluctuates between ‘0" and
“1' at a rate between 410 Hz, copyright protec-
ton has been asserted and the signal i3 first
generation or higher.

(1ti) CASE 3—DIGITAL RECEIVERS.—For Digital
Recefvers (Category Codes W0WIXXXXL and
0111XXXL), the C Bit shall indicate, where
copyright information {s transmitted to the digi-
tal recetver:

Bit 2=*90"* Copyright protection as-
serted.

Bit 2= No copyright protection as-
erted

[

Where no copyright information is transmitted
to the recetver, the digital receiver shall set the
C Bitas ‘0".

(tv) CASE ¢—DIGITAL SIGNAL MIXERS.—Where a
single digital audio output signal results from
the combination of more than one digital audio

input signal:

Bit 2='0" Copyright protaction as-
serted over at least one
of the constituent digital
audio input signals.

Bit2="1" For all of the constitusnt

digital andio tput sig-
nals, no copyright pro-
tection asserted or not
under copyright.

(v) EXCEPTION CASE.—The C Bit has no mean-
ing for A/D converters for analog signals that do
not include status information concerning the C
Bit and the L Bit (that is, A/D converters in
Category Code 01100XXX).

(2) Brrs 3-1.—Specific dit settings for Bits 3-7
are mot necessary for the implementation of
SCMS.

(3) CATEGORY CODE BITS 8-I3:

(a) BITs 8-15.—The Category Codes that follow
are estadblished for particular product groups.
Where Bit 15 i3 represented by *'L'’ rather than
a zero or one, Bit 15 (the 'L’ Bit) can be either
a zero or one without affecting the Category
Code. Where Bit 15 is represented by "X’ rather
than a zero or one, the device i3 not capabdle of
{esuing status information concerning the L Bit
00000000 General. This category applies to prod-

ucts that are capable of sending chan-
nel status data but are mnot pro-
grammed to send such data in accord-
ance with the specifications set forth
in this Technical Reference Document
because the products were manufac-
tured before the effective dale of the
Act. This General Category Code shall
not be used for products manufoc-
tured after the effective date of the
Act.

0000001 L KEzperimental products not for commer-
cial sale.

Laser-optical products, such as compact
disc players (including recordable and
erasable compact disk players) and
videodisc players with digital axdio

100XXXXL

outputs.
Digital-to-digital ("D/D"’} comverters
and signal processing products.
Magnetic tape or disk dased products,
suck as DAT players and recorders.
Recetvers of digitally emcoded audio
f with or without video

010XXXXL
110XXXXL

00IXXXXL
and
OIHIXXXL signals.

101 XXXXL Musical instruments, microphones and
ather soxrces that create original digt-
tal audio stgmals.

Analog-to-digital (*"A/D"’) converters for
analog signals without status trfor-
mation the C Bit and the
L Bit (“‘Present A/D converters'’).

A/D converters for analog signals whickh
fnclude status information concerning
tAe C Bit and the L Bit (*Puture A/’D
converters’’),

Solid state memory based media prod-
xcts.

Particular devices within each product group
defined above shall be assigned specific Cat-
egory Codes in accordance with 1EC 958. Manu-
facturers of any device that i3 capable of sup-
plying a digital audio input to a DAR device
must use the most specific Category Code appli-
cable to that particular device. However, digital

01100XXX

01101XXL

0001XXXL
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signal processing or digitgl signal miring prod-

ucts in Category Code product group

“0I0XXXXL' shall issue the Category Code for

Present A/D converters where all the input sig-

nals have the Category Code for a Present A/D

converter. Similarly, sampling rate converters in

Category Code ''0101100L" and digital sound

samplers in Category Code ‘'01000I10L’" shall

issue the Category Code for Present A/D con-

verters where the input signal comes from a

Present A/D converter.

(b) BIT 15 (THE ‘'L’ BIT).—The L Bit shall be
used to identify the generation status of the.dig-
ital audio tngut signal as emanating from an
“‘original’’ source or from a nonoriginal (that is,
first-generation or higher) recording.

(1) CASE 1—GENERAL CASE.~For all Category
Codes (except as erplicitly set forth below), the
L Bit shall indicate:

Bit 15='0"" First-generation or Righer
recording.

“‘Original’’ source, such as
a commercially released
prerecorded digital
audiogram.

(2) CASE 2.—LASER OPTICAL PRODUCTS.—The
reverse situation is valid for laser optical prod-
ucts (Category Code 100XXXXL), other than
compact disc players compatible with IEC 908
(Category Code 10600000). For laser optical
products in Category Code 100XXXXL, the L
Bit shall indicate:

Bit 15="1""

Bit15=1" Ftrst-generation or higher
recording.
Bit15= 0" “‘Original”’ recording, such

as a commercially re-
leased prerecorded com-
pact disc.

(3) CASE 3.—DIGITAL RECEIVERS.—For Digital
Recelvers (Category Codes 001XXXXL and
0111XXXL), Bit 15 always shall be set as '‘0'";
except for receivers for Electronic Audio Soft-
ware Delivery, for which the L Bit shall indi-
cate:

Bit15= 0" Generation status informa-
tion  transmitted as

. “‘original’’ material.

Bit15="1" Generation status informa-

tion transmitted as for
nonoriginal material, or
no generation status in-
formation transmitted.

(4) CASE 4.—DIGITAL SIGNAL MIXERS.—Where a
single digital audio output signal results from
the combination of more than one digital audio
input signal:

Bit1§= 0" One or more of those con-
stituent digital audio
input signals over which
copyright protection has
been asserted is [first-

- generation or Righer.

Bitis="1" All other cases.

(5) EXCEPTION CASE.—The L Bit has no mean-
ing for A/D converters for analog signals that do
not include status information concerning the C
Bit and the L Bit (that i3, A/D converters in
Category Code 01100XXX) and compact disc
players in Category Code 10000000.

PART 11. SERIAL COPY MANAGEMENT SYSTEM

FOR DAR DEVICES AND NONPROFESSIONAL

MoODEL DAT RECORDERS

The intention of SCMS is generally to prevent
DAR devices from making second-generation or
higher ‘‘serial’’ digital recordings of “‘original’’
digital audio material over which copyright pro-
tection has been asserted through SCMS. SCMS
does not prevent the making of a first-genera-
tion recording of such ‘‘original’’ digital audio
material. As future technologies permit, SCMS
may limit the digital recording by a DAR device
of analog audioc material over which copyright
protection has been asserted to the making of
only first-generation digital copies. However, be-
cause present technology does not identify
whether analog audio material is protected by
copyright, SCMS will not prevent the making of
first- and second-generation digitg! copies of
such material. SCMS will not restrict digital re-
cording of material carrying an indication
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through SCMS that copyright protection has
not been asserted. SCMS does not apply to pro-
fessional model products as defilned under the
Act.

(A) GENERAL PRINCIPLES FOR SCMS IMPLE-
MENTATION IN DAR DEVICES.—To implement the
functional characteristics of SCMS in DAR de-
vices, whether presently known or developed in
the future, the following conditions must be ob-
served: ’

(1) A digital audio recording medium shall be
capable of storing an indication of—

(a) whether or not copyright. protection is
being asserted over the audio material being
sent via the intevface and stored on the DAR
medium,; and .

(b) whether or not the generation status of the
audio material being sent via the interface and
stored on the DAR medium 13 original.

(2) If the digital audlio interface format being
sent to and read by a DAR device has discrete
modes for professional as well as nonprofes-
sional purposes, the DAR device shall distin-
guish accurately the professional or nonprofes-
sional status of the interface signal.

(3) If the interface format has a discrete mode
for sending data other than audio material, the
DAR device shall distinguish accurately wheth-
er or not the interface signal contains audio ma-

terial.

(4) A DAR device capable of receiving and re-
cording digital audio signals shall observe the
Sollowing rules:

(a) Audio material over which copyright is as-
serted via SCMS and whose generation status i
original is permitted to be recorded. An indica-
tion that copyright is asserted over the audio
material contained in the signal and that the
generation status of the recording 8 first gen-
eration shall be recorded on the media.

(b) Audio material over which copyright is not
asserted via SCMS may be recorded, without re-
gard to generation status. An indication that
copyright is not asserted shall be recorded on
the media.

(c) Audio material over which copyright is as-
serted via SCMS and whose generation status is
not original shall not be recorded.

(5) DAR media shall store the copyright and
generation status information as described here-
in during recording in a manner that the infor-
mation can be accurately read.

(6) Devices that are capable of reading origi-
nal recordings and/or DAR media, and that are
capable of sending digital audio signals that
can be recorded by a DAR device, shall accu-
rately read the copyright and generation status
information from the media and accurately send
the information.”

(7) DAR devices shall not be capable of re-
cording digital audio signals transmitted in a
professional digital audio interface format.

(8) DAR devices having a nonprofessional dig-
ital audio interface shall recelve and accurately
send the copyright and generation status infor-
mation.

(9) Professional devices that are capable of
sending audio information in a nonprofessional
digital gudio interface format shall send SCMS
information as implemented for that format.
However, nothing shall prevent professional de-
vices and/or recording projessionals engaged in
a lawful business from setting SCMS informa-
tion according to the needs of recording profes-
sionals.

(10) Digital audio signals that are capable of
being recorded by a DAR device but that have
no information concerning copyright and/or
generation status shall be recorded by the DAR
device 3o that the digital copy is copyright as-
serted and original generation status.

(11) If the signal is capable of being recorded
by a DAR device and the interface format re-
quires an indication of the type of device send-
ing the signal via the interface, then the device
shall send the most accurate and specific des-
ignation applicable to that device; for example,
“*‘Category Codes’’ as set forth in part I with ref-
erence to the IEC 958 nonprofessional interface.
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(12) Except as may be provided pursuant to
section 1022(b)(4) of subchapter C of the Act, a
DAR device that i3 capable of converting analog
input signals to be recorded in digital format
shall indicate that the digital copy 18 copyright
asserted and original generation status.

(13)(a) If the digital audio portion of an inter-
face signal format is recordable by a ‘‘preerist-
ing’’ type of DAR device, that is, one that was
distributed prior to the distribution of the inter-
face signal format, then the signal format shall
implement the rules of SCMS so that the pre-
eristing DAR device will act upon the rules of
SCMS appiicable to that DAR device. .

(b) If a type of DAR device i3 capable of re-
cording the digital audio portion of signals sent
by a preeristing digital audio interface device,
then the DAR device shall implement the rules
of SCMS so that the DAR device will act upon
the rules of SCMS applicable to the format of
that preeristing digital audio interface device.

(c) If a digital audio interface device i3 capa-
ble of translaiing a signal from one interface
format to another, then the device also shall ac- -
curately translate and send the SCMS informa-

tion.

(B) SUMMARY OF MANDATORY SCMS SPECI-
FICATIONS FOR DAT RECORDERS.—SCMS, to be
implemented for DAT machines, requires that a
DAT machine must play-back and/or record spe-.
cific inaudible data in a particular location on
a DAT tape. According to IEC documents '‘IEC
60A(CQ)130 part 1: Digital Audio Tape Cassette
System (DAT) Dimensions and Characteristics'
and ‘IEC 60A(CO)136 part 6: Serial copy man-
agement system for consumer audio use DAT re-
corders’’, that particular location on the digital
audio tape consists of two bits known as
“‘subcode ID6 in the main ID in the main data
area’’ (“'1D6"’).

(1) SCMS OPERATION WHEN PLAYING A DAT
TAPE.—With respect to the play-back function,
a DAT machine that 18 connected to a DAT re-
corder can provide digital audio output signals
via a nonprofessional interface. In that cir-
cumstance, the DAT play-back machine func-
tions as a digital audio interface device that
must provide channel status data conforming to
the general principles and specifications set
forth in part I. SCMS as implemented for the
IEC 958 nonprofessional interface format re-
quires that when a DAT tape 18 played back, the
DAT play-back machine reads the information
from ID6 on the tape and then sends the cor-
responding channel status data (concerning Bit

2 ‘‘the C Bit" and Bit 15 '‘the L Bit"), along

with the Category Code for a DAT machine, in
its digital audio output signal. The channel sta-
tus data to be sent in response to the various
settings of ID6 are as follows:

(a) Where ID6 i3 set as ''00"’, copyright protec-
tion has not been asserted over the material
under SCMS. In response to ID6, the digital
audio signal output of the DAT will provide the
C Bit setas ‘1" and the L Bit set as '‘0"'.

(b) Where ID6 1is set as “'10'’, copyright protec-
tion has been asserted over the material under
SCMS and the recording 18 not ‘‘original’’. In
response to ID6, the digital audio output signal
of the DAT will provide the C Bit set as ''0'' and
the L Bit set as *‘0"".

(c) Where ID6 is set as *'11"’, copyright protec-
tion has been asserted over the material under
SCMS and the recording 18 ‘‘original’’. In re-
sponse to ID6, the digital audio output signal of
the DAT will provide the C Bit set as ‘0’ and
the L Bit set as *'1'".

(2) SCMS OPERATION WHEN RECORDING ON DAT
TAPE.—With respect to the recording function,
SCMS governs the circumstances and manner in
which @ DAT recorder may record a digital
audio input signal. A DAT recorder tmplement-
ing SCMS information being sent in the IEC 958
nonprofessional interface format must be capa-
ble of acknowledging the presence or absence of

‘specific channel status information being sent to

the DAT recorder via {ts digital audio input.
The DAT recorder then responds to that chan-
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nel status information by either preventing or
permitting the recording of that digital audio
input signal. If recording is permitted, the DAT
machine records specific codes in ID6 on the
wape, so that when the tape is played back, the
DAT machine will issue the correct channel sta-
tus data in its digital audio output signal. The
settings of 1D6 to be recorded in response to par-
ticular IEC 958 channel status bit information
are as follows:

(a) Where the C bit of the digital audio input
signal 18 set as ‘0’ (copyright protection as-
serted), .the DAT recorder shall not record the
input, except in three circumstances: (a) where
the input is original material and the digital
audio input signal comes from one of the prod-
ucts on the “‘Category Code White List’’ (section
D below); (b) where the digital audio input sig-
nal contains an undefined Category Code (in
which case only one generation of recording is
permitted); or, (c) where the digital audio input
signal comes from a product with a defined Cat-
egory Code but the product currently is not ca-
pable of transmitting information regarding
copyright protection (in which case, two genera-
tions of copying are possidble). In circumstances
(a) and (b) above, the DAT recorder will record
“10" in ID6 to prevent further copying. In cir-
cumstance (c) above, the DAT recorder will
record '11'" in ID6 for the first-generation copy.

(b) Where the C Bit of the digital audio input -

rignal is set as *'1'"’ (no copyright protection as-
serted or not copyrighted), the DAT recorder
will record *'00" im ID6, and unlimited genera-
tions of copying will be permitted.

(c) Where the C Bit of the digital audio input
signal fluctuates between 0" and ‘1’ at a rate
of between 4-10 Hz, the signal is coming from a
compact disc player compatible with IEC 908
(Category Code 10000000) which plays back a
compact disc that {8 not an “‘original’’ and that
contains material over which copyright protec-
tion has been asserted. The DAT recorder shall
not record in this circumstance.

(d) The condition *‘01'" in ID6 has been as-
signed no meaning within SCMS. Therefore, to
prevent circumvention of SCMS, the DAT re-
corder shall not.record *'01'° in ID6 on the tape.

(C) MANDATORY SPECIFICATIONS FOR IMPLE-
MENTING SCMS IN DAT RECORDERS IN THE IEC
958 FORMAT.—

(1) MANDATORY STANDARDS FOR DIGITAL
AUDIO OUTPUT SIGNALS.—

(a) CATEGORY CODE BIT 15 (THE “'L"’ BIT).—All
nonprofessional model DAT recorders having a
IEC 8§58 interface shall provide the Category
Zode *'1100000L" in the channel status bits of
the 1EC 958 digital audio output signal. The sta-
tus of the L Bit of the Category Code shall be
provided in the digital audio output signal of
the DAT recorder as follows, in accordance with
the status of ID6:

When ID6 is 00", the digital audio output
signal shall indicate in the L Bit of the Cat-
egory Code that the output source is either a
first-generation or higher DAT tape recorded
from an ‘‘ovigingl’’ source, or an °‘‘original’’
commercially released prerecorded DAT tape of
material over which copyright protection is not
being asserted under SCMS. In either of these
cases, the L Bit shall be set as 0", and the
complete Category Code would be *'11000000"".

When ID6 is *‘10**, the digital audio output
signal shall indicate in the L Bit of the Cat-
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egory Code that the output source is a first-gen-
eration or higher DAT tape recorded from an
“‘original’’ source (that is, L Bit=*"0""). The com-
plete Category Code in this case would be
‘11000000"".

When ID6 is “11'°, the digital audio output
signal shall indicate in the L Bit of the Cat-
egory Code that the output source i3 an *‘origi-
nal’’ source, such as a commercially released
prerecorded DAT tape (that is, L Bit=""1""). The
complete Category Code in this case would be
11000001"",

(b) BIT 2 (THE **C"’ BIT).—All nonprofessional
model DAT- recorders having an IEC 958 non-
professional interface shall provide an output
code in the C Bit in the channel status bits of
the IEC 958 digital audio output signal. The C
Bit shall be applied in the digital audio output
signal as follows, in accordance with the status

of ID6:

When ID6 {8 ‘00", the C Bit shall be set as

When ID6 ts-*'10" or 11", the C Bit shall be
setas ''0".

(2) MANDATORY SPECIFICATIONS FOR RECORD-
ING FUNCTIONS.—SCMS with respect to recording
functions performed by a nonprofessional model
DAT recorder receiving digital audio input sig-
nals in the IEC 958 nonprofessional interface
format shall be implemented as follows:

(a) Digital audio input signals in which the C
Bit is set as ‘0"’ shall not be recorded, except for
the cases specified below in paragraphs b, d,

and e.

(b) A DAT recorder may record a digital audio
input signal in which the C Bit is set as ‘0",
where the Category Code of the signal s listed
in the '‘Category Code White List."" The DAT
recorder shall record *'10’’ in ID6 on the tape in
this case.

(c) For digital audio input signals in which-

the C Bit is set as ‘1", the DAT recorder shall
record ‘00" in ID6 on the tape except for those
cases specified below in paragraphs d and e.

(d) For digital audio input signals that con-
tain Category Code information that is not de-
fined in this document, the DAT recorder shall
record ‘10" in ID6, regardless of the status of
the C Bit or the L. Bit.

(e) For digital audio input signals originating
from a source identified a3 an A/D converter
with the Category Code ‘01100XXL', or from
other sources such as from A/D converters with
the Category Code for “‘General" (‘‘00000000''),
the DAT recorder shall record *‘11'* in IDG, re-
gardless of the status of the C Bit or the L Bit.
This requirement shall be applied to digital
input signals that do not contain source infor-
mation of the original signal before digitization,
for example, and A/D converter that does not
deliver source information.

(f) Por digital input signals originating from
an A/D converter with the Category Code
“01101XXL", which can deliver original source
information concerning the C Bit and L Bit
even if the source 13 in analog format, the re-
quirement stated above in paragraph e shall not
be applied. The '‘Category Code White List’’ in-
cludes this Category Code.

(g) A DAT tape of '‘original’ generation sta-
tus over which copyright protection has been as-
serted shall contain ‘11" in 1D6. A DAT tape of
‘‘original’’ generation status over which no
copyright protection has been asserted shall
contain ‘00" in ID6.
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(h) A DAT recorder shall not record digital
audio input signals where the C Bit alternates
between 0’ and “‘1"’ at a frequency of between
4 and 10 Hz and the Category Code is for a Cam-
pact disc digital audio signal (‘‘10000000''), as in
the case of digital audio input signals from re-
cordable or erasable compact discs that are not
‘‘original’’ and that contain material over

*which copyright protection has been asserted.

(1) A nonprofessional model DAT recorder
shall not record digital audio input signals sent
from a professional interface, that 13, where
channel status Bit 0 is set as “'1"’, -

(i) The condition *‘01" in ID6 is not to be
used.

(k) Category codes and the C Bit included in
the channel status information of digital audio
input signals being sent to or by a DAT recorder
shall not be deleted or modified and shall be
monitored continuously and acted upon accord-

.ingly.
(D) **CATEGORY CODE WHITE LIST'' . —

100XXXX0 Lazser optical product.

0l0XXXX! Digital-to-digital converter and signal
processing devices, :

110XXXX1 Magnetic tape and disk based product.

. 00IXXXX0 Receivers of digitally ded audio
and transmissions with or without video
0111 XXX0 signals.

101 XXX X! Musical instrumentas.

01101X X1 Future A/D converter (with status infor-
mation concerning the C Bit and L
Bit). :

0001 XX X1 Solid state memory based media prod-
ucts.

00000011 Ezperimental products not for commer-
cial sale.

. PART IIl. APPLICATION OF SCMS IN DAT RE-
CORDERS IMPLEMENTING THE IEC 958 INTER-
FACE

The following charts apply and correlate
those codes that are mandated under the Act to
tmplement SCMS in nonprofessional model DAT
recorders having an IEC 958 nonprofessional
interface, in those situations contemplated by
these standards. The columns in each of these
charts identify the following information:

The ‘'Signal Source'’ column describes the
type of product sending the digital audio signal
to a DAT recorder.

The three columns under the heading *‘Digital
Audio Input Signal,’’ that is, the signal sent to
the DAT recorder, identify the correct channel
status information in the C Bit, Category Code
Bits 6-14 and the L Bit, respectively, which cor-
respond to each product. (In each case, Bit 0
will be 0" to indicate that the signal is being
sent in the IEC 958 nonprofessional interface
format, and Bit 1 will be ‘0’ to indicate that
the signal consists of audio data.)

The next three columns under the heading
“DAT Recorder Response'’ identify the response
of the DAT recorder to the corresponding digital
audio input signal. The column “IDS" specifies
the code that the DAT recorder will record on
the tape in ID6 in response to the digital audio
input signal. The last two columns set forth the
correct channel status information in the C Bit
and L Bit that are sent in the digital audio out-
put signal of a DAT recorder in response to the
setting of ID6.

Each of the appropriate codes is set forth in
the cases described below:

Case 1: Where copyright protection has been asserted over the digital audio input, and the source of the input is ‘‘original’’ materig! (Only first-generation

recording permitted): .
Digital Audio Input Signal DAT Recorder Response
Signal Source Category
C Bit (Bit L bit (Bit C Bit (Bit L bit (Bit
2 code (Bis = gy 1os 2) 15)
8-14)

Laser Optical .........coceeeerresiiiiisisericiiiinsisincsieeessirssnsnae. 0 100X XXX 0 10 0 0
D/D ter 0 010XXXX 1 10 0 0
Magmetic prod. 0 110XXXX 1 10 /] 0
Musical Instrum, 0 101XXXX 1 10 0 0
Future A/D conv. 0 01101 XX 1 10 /] 0
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" Case 1: Where copyright protection has been asserted over the digital audio input, and the source of the input is ‘‘original* material (Only firsi-generation

recording permitted):—Continued
_ Digital Audio Input Signal DAT Recorder Response
Signal Source cit (st COLBIYV Ly By C Bit(Bit L bit (Bit
. 2) code (Bits 15) 1D6 2) 15)
&-14)
Digital Recet 0 0IXXXX 0 10 0 0
Digital Recet 0 011IXXX 0 10 0 0
Ezpertmental 0 0000001 1 10 0 0
Solid state dev. .0 0001XXX 1 10 [ 0
Case 2: Where copyright proucuouha: not been asserted over the digital audio imput, and M.e source of the input is "oﬂg'lnal" material (Plnt-generation
and above recording pemmed) R
Digital Audio Input Signal DAT Recorder Response
Sigral Source chit(eit Co9TV 1 by (py CBit (Bit L bit (Bit

- 2 code(Bie "OL D6 7 11
Laser Optical 1 “100XXXX 0 0 1 0
D/D erter 1 010XXXX 1 00 1 0
Magnetic prod. 1 110XXXX 1 a0 1 0
Musical Instrum. 1 101XXXX 1 00 1 0
Future A/D conv, 1 01101 XX 1 00 1 0
Digital R. 1 0IXXXX 0 00 1 0
Digital Recei 1. 0111XXX 0 00 1 0
Ezpert tal 1 0000001 1 00 1 0
Solid state dev. 1 0001 XXX 1 00 1 0

Case 3: Where copyright protection has deen asserted over the digital audio input, and the source of the input to the DAT recorder is not “‘original’*

material (No recording permitted):
Digital Audio Input Signal DAT Recorder Response
. Stgnal Source CBit (Bt SOtV 1 b By C Bit (Bit L bit (Bit
- 9 cdefbin Ty 106 2 15)

Laser Optical 0 J00XXXX 1

oD ter 0 010XXXX 0

Magnetic prod. 0 110XXXX 0 -

Musical Instrum. 0 101XXXX 0

Future A/D conv. 0 01101XX 0O

Erperimental 0 0000001 0

Solid state deu 0 0W0IXXX 0

Case £: Where copyright prolecﬂtm has not been asserted over the digital audio tnput, and the source of the input to the DAT recorder is not * miainal‘

matertal (Second-generation and above recording permitted):

Digital Audio Input Signal DAT Recorder Response
Signal Soxrce Category
[ Bg)(mz co%il(gm L b;% ){Bu 1D6 (o] Bizt)(Bu L' b;% )(Bu
Laser Optical -1 100XXXX 1 00 1 [
D/D erter 1 010XXXX [ 00 1 0
Magnetic prod. 1 110X XXX 0 00 1 0
Musical Instrum. 1 101XXXX 4 00 1 0
Future A/D conv. ...... 1 01101XX 0 00 1 0
Ezperimental 1 0000001 0 00 1 0
Solid state dev. ............... 1 0001 XXX 0 00 1 0 .

Case 5: Where the digital av.d!o tnput signal includes Category Code information, but cannot pmvtde fnformation concerning eopyrigh.t protection of the
source (First- and second-generation recording permitted):

Digital Audio mput Signal DAT Recorder Response

. Signal Source cBit(Bit COL9OTY g o By C Bit(Bit L bit (Bit
25 codefBis Ty 106 2 15)
General T X - 0000000 0 1 0 1
Present A/D Con : X 01100XX x 1 0 1

Cazse 6: Where the digital input signal does not lnclu;ic a defined Categoﬁ; bode (First-generation recording permitted):

Digital Audio Input Signal DAT Recorder Response

Signal Source Category -
C szt)(?“ code (Bits L b;f”(mt 1D6

CBit(Bit L bit (Bit
a-14) 2 13)

Undefined . ’ x : x 10 0 0

.



Case 7: Where copyright protection has been asserted over the digital axdio input from a compact disc that s not an "'original”’ by fluctuating the
C Bit at a rate between 4-10 Hz (No recording permitiad):

Digital Audto Input Signal DAT Recorder Response
Signal Source : cBitcpie COLIOV g by (pye CBit(Bit L bit (Bit
2y cogefpm ") s "7 15)
CD Player Y 1000000 x

Case 8: Where the digital signal transmitted to a Digital Recelver does not tnclude information concerning copyright protection (Only first-generation recording

permitted):
Digital Audio Input Signal - DAT Recorder Response
Signal Source cisit OOV Lot (it CBit(Bit Lbit (Bit
. 2 code(Bis “Tpg Ips ) 15)
&-I4) ) .
Digital Recetver . 3 0 00IXXXX 0 10 ’ 0 0
Digital Recet 0 ONIXXX 0. 10 [ 0
Case 9: Where the digital signal transmitted to a receiver for Electronic Audio Software Delivery provides generation status lrifomauon as if the status
were first-generation or higher (No recording permitted):
Digital Audio Input Signal DAT Recorder Response
Signal Source chit e GO0V 1 b (pye C Bit (Bit L bit (Bit
2 code(Bits "7y, s 7% 15)
8-I4)
Digital Recet 0 oI xxxx 1
Digital Recel [ [71]9.9.0.4 1

MOTION OFFERED BY MR. BROOKS

Mr. BROOKS. Mr. Speaker, I offer a
motion.

The Clerk read as follows:

Mr. BROOKS moves to strike out all after
the enacting clause of the Senate bill, 8.
1623, and to insert in lleu thereof the provi-
sions of H.R. 3204, as passed by the House.

The motion was agreed to.

The Senate bill was ordered to be
read a third time, was read the third
time, and passed, and a motion to re-
consider was laid on the table.

A similar House bill (H.R. 3204) was
laid on the table. : :

A ——





