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CONFERENCE REPORT ON HR.
3045, COPYRIGHT REMEDY
CLARIFICATION ACT

Mr. KASTENMEIER submitted the
following conference report and state-
ment on the bill (H.R. 3045) to amend
chapters 5 and 9 of title 17, United
States Code, to clarify that States, in-
strumentalities of States, and officers

-and employees of States acting in
their official capacity, are subject to
suit in Federal court by any person for
infringement of copyright and in-
fringement of exclusive rights in mask
works, and that all the remedies can
be obtained in such suit that can be
obtained in a suit against a private
person or against other public entities:

CORFERENCE REPORT (H. REPT. 101-887)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
3045) to amend chapters 5 and 9 of title 17,
United States Code, to clarify that States,
instrumentalities of States, and officers and
employees of States acting In their official
capacity, are subject to suit in Federal court
by any person for infringement of copyright
and Infringement of exclusive rights in
mask works, and that all the remedies can
be ottained in such suit that can be ob-
tained in a suit against a private person or
against other public entities, having met,
after full and free conference, have agreed
to recommend and do recommend to their
respective Houses as follows:

That the House recede from its disagree-
ment to the amendment of the Senate and
agree to the same with an amendment as
follows:

In lieu of the matter proposed to be In-
serted by the Senate amendment, insert the
following:

SECTON 1. SHORT TITLE.

This Act may be cited cs the “Copyright
Remedy Clarification Act”.

SEC. 2. LIABILITY OF STATES, INSTRUMENTALITIES
OF STATES, AND STATE OFFICIALS FOR
INFRINGEMENT OF COPYRIGHT AND
EXCLUSIVE RIGHTS IN MASK WORKS.

(a) COPYRIGHT INFRINGEMENT.—(1) Section
501(a) of tille 17, United States Code, i3
amended by adding at the end the following:
“As used in this subgection, the term
‘anyone’ includes any State, any instrumen-
tality of a State, and any officer or employee
of a State or instrumentality of a State
acting in his or her official capacity. Any
State, and any such instrumentalily, officer,

CONGRESSIONAL RECORD — HOUSE

or employee, shall be subject to the provi-
sions of this title in the same manner and to
the sasne extent as any nongovernmental
entity.”,

(2) Chapter 5 of title 17, United States
Code, i3 amended by adding at the end the
Jollowing new section.

“§511. Llability of States, instrumentalities of
States, and State officials for infringement of
copyright

_ “le) IN GENgRAL—Any State, any instru-

mentality of a State, and any officer or em-

ployee of a State or instrumentality of a

State acting in his or her official capacity,

shall not be immune, under the Eleventh

Amendment aof the Constitution aof the

United States or under any other doctrine of

sovereign immunily, from suit in Federal

court by any person, including any govern-

mental or nongovernmental entity, for a

violation of any aof the exclusive rights of a

copyright owner provided by sections 106

through 118, for importing copies of phono-

records in violation of section 602, or for
any other violation under this title.

“td) REMEDIES.—In a sutt described in subd-
section (a) for a violation described in that
subsection, remedies (including remedies
both at law and in equily) are availadble for
the violation to the same extent as such rem-
edies are available for such a violation in a
suil against any public or private entily
other than a State, instrumentality of a
State, or officer or employee of a State
acting in his or her affictal capacity. Such
remedies include impounding and disposi-
tion of infringing articles under section 503,
actual damages and profits and statutory
damages under section 504, costs and attor-
ney’s fees under section 505, and the reme-
dies provided in section 510.”,

(3) The table of sections at the beginning
of chapter 5 of title 17, United States Code,
13 amended by adding at the end the follow-
ing new ttem:

‘“Sec. 511. Liability aof States, instrumental-
ities of States, and State offi-
cials for infringement of copy-
right.”.

(b) INFRINGEMENT OF EXCLUSIVE RIGHTS IN
Masg Works.—(1) Section 910(a) of title 17,
United States Code, 18 amended by adding
et the end the following: “As used in this
subsection, the term “any person’ includes
any State, any instrumentality of a State,
and any officer or employee of a State or in-
strumentality of a State acting in his or her
official capacity. Any State, and any such
instrumentality, officer, or employee, shall
be subfect to the provisions of this chapter
in the same manner and to the same extent
as any nongovernmental entity.”.

(2) Section 911 of title 17, United States
Code, i3 amended by adding at the end the
JSollowing new subsection:

‘“l1g)(1) Any State, any instrumentality of a
Stlate, and any officer or employee of a State
or instrumentality of a Stete acting in his
or her official capacily, shall not be
tmmune, under the Eleventh Amendment of
the Constitution aof the United Stales or
under any other doctrine af sovereign im-
munity, from suil in Federal court by any
person, including any governmental or non-
governmental entity, for a violation of any
aof the exclusive rights of the owner of a
mask work under this chapter, or for any
other violation under this chapter.

“(2) In a suit described in peragreph (1)
Jor a violation described in that paragraph,
remedies (including remedies both at law
and in equitly) are available for the viola-
tion to the same extent as such remedies are
availeble for such a violation in a suil
against any public or private entity other
than a State, instrumentality of a State, or
afficer or employee of a State acting in his
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or ker offictal capacily. Such remedies in-
clude actual damages and profits under sub-
section (b), statutory damages under subsec-
tion fe), impounding and disposition af in-
fringing articles under subsection fe), and
costs and attorney’s fees under subsection
(/788

SEC. 3. EFFECTIVE DATE.

The amendments made by this Act shall
take effect with respect to violetions that
occur on or after the date of the enactment
of this Act.

And the Senate agree to the same.

That the Senate recede from its amend-
ment to the title of the bill.

BoB KASTENMEIER,
GEo. W. CROCKETT, Jr.,
HowARD L. BERMARN,
CARLOS J. MOORHEAD,
Howarp COBLE,

Managers on the Part of the House.

DEennis DECoONCINI,
PATRICK LEARY,
TED KENNEDY,
ORRIN HATCH,
Managers on the Part of the Senalte.

JOINT EXPLANATORY STATEMENT OF
THE COMMITTEE OF CONFERENCE

The managers on the part of the House
and the Senate at the conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
3045) to amend title 17 of the United States
Code to clarify the remedies available for
copyright and mask work infringement,
submit the following joint statement to the
House and the Senate in explanation of the
effect of the action agreed upon by the
managers and recommended in the accom-
panying conference report:

The Senate amendment added a new sec-
tion 3 to the House bill. The Senate recedes
from the addition of section 3.

Due to a printing error, the word “offi-
cial” was omitted from the first sentence of
proposed section 911(g)1) of title 17 in H.R.
3045 as passed by the House. The House
therefore recedes to sections 1, 2, and 4 of
the Senate bill.

1. SHORT TITLE

This section in the House and Senate bills
is identical. The House recedes.

2. LIABILITY OF STATES, INSTRUMENTALITIES OF
STATES, AND STATE OFFICIALS FOR INFRINGE-
MENT OF COPYRIGHT AND EXCLUSIVE RIGHTS
IN MASK WORKS

This section in the House and Senate bills
is identical except for a printing error that
omitted the word “official” from the first
sentence of proposed 17 U.S.C. 911(gX1) in
the bill as passed by the House.

The House recedes.

3. COSTS AND ATTORNEY'S FEES

This section was added by amendment by
the Senate. The amendment limits reim-
bursement for attorneys’ fees and other
costs to copyright owners unless the copy-
right owner falls within one of three speci-
fied categories, taken from the Equal Access
to Justitee Act: a business with a net worth
of $5 million or less, with 500 or fewer em-
ployees; a tax exempt organization or coop-
erative association with 500 or fewer em-
ployees; or an individual with a net worth of
$1 million or less.

The Committee agrees with the Register
of Copyrights, Ralph Oman, who described
the amendment as unnecessary, since
“[a)ward of attorney’s fees i3 discretionary
with the courts, and judges generally will
not award large fees for the benefit of afflu-
ent plaintiffs who sue nonprofit defend-
ants. . . . The states generally would not be
assessed attorney’s fees anyway.”



The Register also advised that the Con-
gress should preserve the discretion of
judges to award attorneys’ fees where ap-
propriate, In order to “deter abuse by Indi-
vidual state officials, who might otherwise
be grossly negligent about respecting the
copyright law.”

Finally, the Register concluded that “()f
the states violate the copyright law, they
are injuring the property rights of citizens
and the status of the citizen should not
alfect the remedies available, Moreover, by
depriving more affluent citizens of attor-
ney'’s fees, you will discourage some of them
from filing lawsuits to vindicate their prop-
erty rights.”

The Senate recedes.

4. EFFECTIVE DATE
This section in the House and Senate bills
is identical. The House recedes.
BoB KASTENMEIER,
GEeo. W. CROCKETT, JT.,
HoOWARD L. BERMAN,
CArLOS J. MOORHEAD,
HowaARp COBLE,
Managers on the Part of the House.
DEenN1s DECONCINI,
PATRICK LEAHY,
TEDp KENNEDY,
ORRIN HaTCH,
Managers on the Part of the Senate.






