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FINDING AND FIGHTING FAKES: REVIEWING
THE STRATEGY TARGETING ORGANIZED

PIRACY

TUESDAY, JUNE 14, 2005

U.S. SENATE,
OVERSIGHT OF GOVERNMENT MANAGEMENT,

THE FEDERAL WORKFORCE, AND THE
DISTRICT OF COLUMBIA SUBCOMMITTEE,

OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,

Washington, DC.
The Subcommittee met, pursuant to notice, at 10:20 a.m., in

room SD-562, Dirksen Senate Office Building, Hon. George V.
Voinovich, Chairman of the Subcommittee, presiding.

Present: Senators Voinovich, Akaka, Levin, Carper, and Pryor.

OPENING STATEMENT OF SENATOR VOINOVICH
Senator VOINOVICH. The hearing will please come to order I want

to apologize to the witnesses and to Mr. Evans for the delay. We
were scheduled with a vote this morning at 10 o'clock. One thing
that someone asked me a long time ago, what is the difference be-
tween Governor and being a Senator, and I said, when you are
Governor, you control your schedule. When you are a Senator,
somebody else does, so I again apologize for the lateness of begin-
ning this hearing.

Thank you all for coming. Today, the Subcommittee on the Over-
sight of Government Management, the Federal Workforce, and the
District of Columbia will examine the Administration's Strategy
Targeting Organized Piracy, also known as STOP!, which was an-
nounced last October to combat the growing international trade in
counterfeit and pirated goods.

This is the fourth hearing in a series of trade-related hearings
by this Subcommittee going back to the 107th Congress. The prior
hearings were held on April 22, 2002, December 9, 2003, and April
20, 2004. So we have been on this now for a while.

International trade in counterfeit and pirated goods now account
for an estimated 7 percent of all global trade. The impact of this
trade on the American economy is substantial, with the trade in
counterfeit goods alone costing U.S. industries between $200 and
$250 billion, according to the U.S. Trade Representative's (USTR)
most recent Special 301 Report.

(1)
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Moreover, the problem is getting substantially worse. Since 2000,
the number and value of intellectual property seizures by the U.S.
Bureau of Customs and Border Protection have more than doubled.

As these statistics show, thanks to modern communications and
travel, intellectual property thieves can sell fakes around the globe,
operating from nearly any country in the world. And thanks to the
efficiency of modern means of production, they can produce as
many fakes as they can find buyers. Some thieves are so skilled
that their fakes are, in some cases, indistinguishable from the au-
thentic products. Even the producers of authentic goods cannot tell
them apart.

Such pervasive and sophisticated intellectual property theft
poses a direct threat to the health of the United States economy.
Intellectual property is the last bastion of our competitiveness. It
is the one area where the United States has an absolute advantage
in global trade. China, along with some of the other countries that
are competing with us, has cheaper wages, cheaper health care
costs, cheaper energy costs, but our economy is still vastly more
productive than China's and other countries because of our intellec-
tual property.

What is very troubling to me is that the growth in intellectual
property theft abroad, especially in China, is occurring despite the
fact that many of the countries where such theft is rampant, in-
cluding China, have agreed to enact intellectual property rights
legislation as part of their trade agreements with the United States
and the World Trade Organization (WTO). For example, as a condi-
tion to its entry in the WTO, China agreed to comply with the
Agreement on Trade-Related Aspects of Intellectual Property
Rights, TRIPS, which set minimum standards for intellectual prop-
erty protection for WTO members.

Yet, while China did enact the requisite intellectual property leg-
islation, enforcement of the law has been severely lacking, allowing
intellectual property theft to flourish within its borders. And frank-
ly, some parts of the Chinese economy are just built on trademark
violations and infringements on intellectual property rights.

Recognizing the need to combat the burgeoning of intellectual
property theft abroad, in October 2004, the U.S. Trade Representa-
tive and the Departments of Commerce, Homeland Security, and
Justice initiated the Strategy Targeting Organized Piracy, or
STOP!-I love it. STOP! is a coordinated government-wide initia-
tive designed to empower American businesses to secure and en-
force their intellectual property rights in overseas markets, to stop
fakes at U.S. borders, and to reach out to our trading partners to
build an international coalition to stop piracy and counterfeiting
worldwide.

I was very pleased with the announcement of STOP!. As someone
who has worked with several Ohio companies that have had their
product counterfeited, I can testify to the pressing need for more
action to help American companies, especially small- and medium-
sized companies, fight intellectual property theft abroad. In one of
the hearings we had a year or so ago, the big companies said, they
can take care of it themselves. They have lawyers over there. They
can spend thousands, in some cases millions, of dollars taking care
of the problem. But the little guy can't afford it.
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I am presently working with three Ohio manufacturing compa-
nies that have had their products counterfeited by firms operating
in China: Gorman Rupp, which produces pumps, Step 2, which pro-
duces toys, and the Will-Burt Company, which produces telescoping
masks, and whose CEO and President, Jeff Evans, will be testi-
fying today. Mr. Evans, thank you for being here today.

This past April, I traveled to China and had the opportunity to
meet with Premier Wen. During our meeting, I brought these three
cases to the attention of Premier Wen and told him that China was
being short-sighted in not helping these companies, because even-
tually, such rampant intellectual property theft would deter inno-
vation in China and hurt its economy. I want Mr. Evans to know
that I will continue fighting for the Ohio manufacturing companies
and I am not going to stop, sir, until we get something done.

It is my hope that STOP! can provide American companies with
the help they need to protect their intellectual property rights
abroad as well as improve the Federal Government's overall efforts
to fight intellectual property theft. I look forward to learning today
about STOP!'s accomplishments and what the Administration's
long-term plans are for this initiative.

I believe the ultimate success of STOP! depends on its implemen-
tation of two important and interrelated issues. First, how STOP!
improves the coordination of the numerous departments and agen-
cies responsible for protecting intellectual property rights; second,
whether the Federal Government is able to recruit, train, and re-
tain the workforce necessary to implement STOP!. There is a
human capital part of this. How many people do you have? How
good are they? That has a lot to do with whether or not this is
going to be as successful as we want it to be.

Any effective campaign against intellectual property theft re-
quires proper coordination of numerous departments and agencies.
Especially when the perpetrators are overseas, Federal employees
must work as a cohesive team to maximize their effectiveness.
However, I am concerned that coordination of intellectual property
enforcement has not received the attention it demands, and I have
talked about this with Rob Portman, who is the new head of the
USTR.

In addition, in prior hearings by this Subcommittee, it was re-
vealed that several human capital issues were significantly hin-
dering the ability of the Federal Government to enforce our trade
laws. In particular, high turnover and a lack of formal training of
personnel were identified as significant problems. Because the suc-
cess of any initiative depends on the people charged with its imple-
mentation, I hope to learn today whether these problems have been
addressed so that STOP! can fulfill the ambitious goals, the Bush
Administration, has set forth.

I also hope to learn today what we in Congress can do to assist
the Administration in implementing STOP!. Is there additional leg-
islation that we need to pass to facilitate and move on this?

I am interested in knowing if more personnel are needed, if our
trade and IP laws are strong enough to deter intellectual property
theft, and if steps can be taken to reduce the cost to private parties
to protect their intellectual property rights.
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I look forward to hearing the testimony of today's witnesses and
I thank Senator Akaka for being here. It seems you and I are the
ones that just keep working on this, don't we? I am so glad that
you are here this morning and I would like to call on you for your
opening statement.

OPENING STATEMENT OF SENATOR AKAKA
Senator AKAKA. Thank you very much, Mr. Chairman. It is a

pleasure to work with you. Thank you for calling this morning's
hearing. Mr. Chairman, you have been an important advocate for
the U.S. manufacturing sector, and I know Ohio's businesses and
workers appreciate your efforts in seeking a more level playing
field with some of our trading partners.

Today's hearing, which will review the government's efforts to
target organized piracy, builds on two other hearings I have at-
tended over the past few weeks. The first hearing discussed the
possible links between counterfeit goods and organized criminal
and terrorist organizations. The second hearing, while focusing on
cargo security and weapons of mass destruction, touched on prob-
lems with the counterfeit goods.

As our witness from Ohio, Mr. Evans, will testify, the sale of
counterfeit goods is not a victimless crime. And as Mr. Huther of
the U.S. Chamber of Commerce knows, counterfeit goods or intel-
lectual property crime is a national problem that affects all seg-
ments of our economy.

Our hearing will help us pull together the pieces of this problem
by examining the government's coordinated strategy for combatting
the piracy of intellectual property known as STOP!, or the Strategy
Targeting Organized Piracy. This program began in October 2004
and brings together government, private industry, and U.S. trading
partners. It is run by the Commerce Department and the Office of
the U.S. Trade Representative, which in addition to developing and
coordinating U.S. international trade policy is also responsible for
conducting an annual review of global intellectual property chal-
lenges. That report, known as the Special 301 Review, identifies
countries with the most significant problems, and I am sure Ms.
Espinel of USTR will discuss some of the findings of the 2005 re-
port.

IP counterfeiting and piracy is a global problem. According to
Interpol, "counterfeiting is so widespread that few legitimately
manufactured goods are not copied in one form or another."

The USTR estimates that the sale in counterfeit goods is $512
billion annually, or 7 percent of global trade. Given the increased
scope and magnitude of counterfeiting, especially in the areas of
CDs, DVDs, and digital information on the Internet, the member
countries of the Organization for Economic Cooperative and Devel-
opment have requested a study of this issue which is due next
year. As the U.S. economy evolves from manufacturing focused to
knowledge-based. This issue is more important than ever to Amer-
ica's economic well-being.

Our national IP strategy must ensure that U.S. businesses can
compete fairly in the global market. Simply stated, American brand
names, ideas, and innovations must be protected. In certain coun-
tries, IPR issues compete with other U.S. policy objectives or with
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the country's own economic interests. China, for example, is re-
ported to be the leading exporter of counterfeit and pirated goods,
manufacturing two-thirds of all counterfeit goods that come into
the United States. I am pleased that through programs such as Op-
eration Spring, which involved ICE, China's Ministry of Public Se-
curity and the Motion Picture Association of America, some
progress has been made.

Much more needs to be done to protect American businesses, es-
pecially small businesses and consumers. I look forward to learning
how the various agencies involved in IPR issues are coordinating
their efforts. At this point, however, there does not appear to be a
clear, systematic means for law enforcement agencies to share in-
formation, nor does there appear to be a systematic means for the
law enforcement community to share information with the policy
makers. This was one of the lessons from September 11, and I hope
that we are applying this lesson to the growing problem of IPR
crime.

Again, I thank you, Mr. Chairman, for holding today's hearing
and I complement you on bringing together a broad range of wit-
nesses who will present their views, concerns, and, I hope, rec-
ommendations to us this morning. Thank you very much, Mr.
Chairman.

Senator VOINOVICH. Thank you, Senator Akaka.
We have three excellent panels of witnesses this morning and I

look forward to good discussion. All witnesses' statements will be
entered into the record in their entirety and I would appreciate if
you could please summarize your statements in the allotted 5 min-
utes that we have given you.

It is the custom of this Subcommittee to swear in all of the wit-
nesses, and if all of them are here, I would appreciate if you all
would stand up and I will administer the oath of office.

Do you swear that the testimony you are about to give this Com-
mittee is the truth, the whole truth, and nothing but the truth, so
help you, God?

[Chorus of "I do."]
Senator VOINOVICH. Let the record show they all answered in the

affirmative.
Testifying on our first panel is Jeff Evans, President and CEO

of the Will-Burt Company, which was recently recognized as Ohio's
Exporter of the Year for 2004. Congratulations.

As I mentioned in my statement, Will-Burt has had horrible
problems with intellectual property thieves in China. I have a
strong personal connection to Will-Burt's case. When I was Gov-
ernor of Ohio, the Will-Burt Company traveled to China with me
on a trade mission. We set out with the best of intentions, to help
an Ohio manufacturing company expand its market base. Suffice it
to say, Will-Burt's experience has forever changed that company.

In fact, when I spoke with Premier Wen in April, I told him how
embarrassed I was that the Will-Burt Company that I had brought
to China in 1995 had been a victim of intellectual property theft
in China, and I pointed out to him that I was a great supporter
of normal trade relations with China. I was outspoken for it, and
just how disappointed I was that they weren't doing what they
promised to do in terms of their WTO commitments.
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Since Mr. Evans has a very compelling story to share with us
this morning, I felt it was important for him to testify first. Mr.
Evans, thanks for making the trip from Orrville, Ohio. Orrville,
Ohio, is the home of Smucker's, which we hear about every morn-
ing on the "Today" program. But there are a few other companies
in Orrville, aren't there, Mr. Evans?

Mr. EvANS. Yes, there are.
Senator VOINOVICH. Thank you very much, and we look forward

to your testimony.

TESTIMONY OF JEFFREY 0. EVANS, 1 PRESIDENT AND CHIEF
EXECUTIVE OFFICER, THE WILL-BURT COMPANY, ORRVILLE,
OHIO
Mr. EvANS. Thank you. Good morning, Senator Voinovich and

honorable Members of the Subcommittee. On behalf of the employ-
ees at the Will-Burt Company, and in support of other companies
like ours, I appreciate and am thankful for the opportunity to ad-
dress you here today.

Will-Burt, 87 years old, is a 100 percent employee-owned com-
pany located in Orrville, Ohio, and employs approximately 270 peo-
ple. In 2004, Will-Burt was selected as Ohio's Exporter of the Year,
and approximately 25 percent of its sales come from abroad. Will-
Burt manufactures a variety of mast products for military and com-
mercial sales. In particular, Will-Burt developed, manufactures,
and distributes a mast that sets atop police and rescue vehicles,
called "Night-Scan." Will-Burt has secured both patent protection
and trademark protection in China for its Night-Scan products.

Will-Burt had been successful in marketing its products for a
number of years, but its approach was not focused. A Chinese com-
pany, Shenzhen Superway, approached Will-Burt promising larger
sales volumes if Will-Burt granted an exclusive license agreement
to the company to act as Will-Burt's sole distributor throughout
China. Will-Burt did agree to this arrangement, but only after se-
curing a contract whereby Shenzhen Superway agreed not to steal
Will-Burt's product or violate its protected interests. At first, sales
increased dramatically. However, it was not long until the dis-
tributor determined that there was more money in the transaction
by knocking off the product and bypassing Will-Burt completely.

The agreement reached with the Chinese company, which called
for certain sales goals, contained language to protect the confiden-
tiality of Will-Burt's product information and also contained a non-
compete clause. Unfortunately, the Chinese company was aware of
a fact unknown to Will-Burt. The Chinese company knew that it
could steal, appropriate, knock-off a U.S. company's product and
engineering, and steal the intellectual property associated with
that product, with the knowledge that such action could be done
with virtual impunity. The Chinese company got what it wanted,
the product, knowing that its promises would not be enforced.

Within a year, Will-Burt noticed the distributor was not meeting
its sales goals. Will-Burt came to learn that sales were off because
the product had been reverse-engineered and was being sold out-

'The prepared statement of Mr. Evans with attachments appears in the Appendix on page
40.
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side of the contractual agreement. Will-Burt discovered this fact
shortly after a visit to China to determine why sales were down.
During this visit, Will-Burt discovered its mast had been counter-
feited and was being marketed in China under the same trade
name, and then under a different name, by companies affiliated
with its prior distributor.

Once the Chinese company learned how to manufacture the prod-
uct on its own, it entirely disregarded the contract and Will-Burt's
patent and trademark rights and proceeded to manufacture and
sell the product as its own. We have copies of pictures which clear-
ly illustrate the knock-off as a copy of the Will-Burt product, which
can be seen on the side here. The pictures to the left are the Will-
Burt product. The pictures on the right are the Chinese counter-
feits, and as you can see, they are virtually identical.

We also have sample pages from the manual for this Chinese
knock-off, which remarkably contained pictures from Will-Burt's
manual and Will-Burt's web address. Of particular interest might
be the picture of the Ohio Highway Patrol vehicle in the Chinese
knock-off manual.

Like many U.S. companies, the Will-Burt Company had a busi-
ness relationship with a Chinese entity that pirated Will-Burt's
technology and confidential information. Will-Burt was victimized
by a Chinese business climate and legal system that fosters and
condones the illegal appropriation of another's product, but makes
any attempt to remedy this wrong a practical impossibility. In fact,
Will-Burt's end customer, the Chinese Police Security Bureau, in
effect, the National Police Department, is purchasing illegal coun-
terfeit products from Chinese companies, which directly violates
several of the laws there in existence to enforce.

Prior to the pirating, Will-Burt had sold about $1 million of prod-
uct through a Chinese distributor in China in 2001, and then saw
a decline to a little over a half-million in 2002 when the pirating
was initiated. Sales declined further, to about a quarter-of-a-million
dollars, in 2003, and lower yet last year. We believe that the pirat-
ed product now has a market in excess of $2 million per year in
China.

There are now at least two more companies that are violating
Will-Burt's rights in China with counterfeit products. Worse, these
illegal Chinese products are now being marketed outside of China,
threatening Will-Burt's markets worldwide in countries such as
Taiwan and Israel.

After learning of the counterfeiting, Will-Burt, at considerable
expense, employed a law firm in China to investigate and rec-
ommend a course of action, whether political or legal. The conclu-
sion can be summarized quite simply. Even though everything you
say is true, there is no effective remedy.

Will-Burt has recently entered into another arrangement with a
distributor in China in effect to recapture the sales lost to the
counterfeiting company. Unfortunately, Will-Burt's product must
now compete against itself.

Will-Burt has undertaken great expense in its attempt to be com-
petitive in the Chinese market. As an example, ten separate Will-
Burt employees have traveled to China over the past 5 years for
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a total of more than 35 trips, and at a significant cost to the com-
pany.

I can tell you that the fight is not over. Will-Burt is currently de-
ploying other tactics and strategies focused on regaining Chinese
market share through its current distributor while working to con-
tain the problem within the borders of China. Given the nature of
the legal and economic system in China, both tasks will be difficult.
This is particularly true when the playing field is uneven and the
political processes employed by our government have not yet been
successful in addressing this injustice.

Thank you for this opportunity to testify.
Senator VOINOVICH. Thank you, Mr. Evans. I appreciate your

participation today. Your testimony powerfully exemplifies the
damage that can be done by intellectual property thieves and on
the pressing need to crack down on counterfeiting and piracy
abroad.

I want to commend you for your willingness to talk about this
issue publicly. Where is Mr. Dudas? I called the STOP! hotline this
morning. After the last hearing, Senator Akaka, remember when
they gave us a number for STOP!? I called the number and nobody
even knew what I was talking about.

Today, I got hold of a woman by the name of Amy Cotton and
she just was a cracker jack. She met all of my expectations. She
didn't know I was a Senator to begin with. At about the end of 15
minutes, I told her who I was.

But one of the things that she mentioned is that there are many
businesses who have had their trademarks infringed upon and they
are afraid to have their name mentioned for fear that there might
be some retaliation. And I asked the question, are you aware of
that? She said, well, we think there is, and certainly some of the
bigger companies are concerned about retaliation.

So the fact that you are here and testifying today is very impor-
tant and, of course, since I gave Premier Wen the information on
you, they know firsthand who you are.

When you discovered that your technology was being-that you
were being knocked-off, did you seek immediate help from the Fed-
eral Government?

Mr. EvANs. We did, and at the time, the most obvious solution
was to find an attorney in China, which we did, and pursue our
rights in China. What we found at the time was that the amount
of money that we would have had to expend would have probably
been close to $50,000 to come to any kind of a solution, and we
were told that the solution would be that the company would just
shut down and reopen as another company, so we didn't find any
effective remedy that direction.

Senator VOINOVICH. In other words, you did call for Federal as-
sistance, though, is that right?

Mr. EvANs. Yes.
Senator VOINOVICH. And they said what?
Mr. EVANs. At the time, the advice was principally to fight it

through an attorney in China.
Senator VoINovIcH. So get yourself a lawyer over there and fight

it?
Mr. EvANs. Yes.
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Senator VOINOVICH. Were you able to get any-did you seek any
assistance from the embassy, from the Foreign Commercial Office
of the embassy in China?

Mr. EVANs. We did do that and it was pretty much the same an-
swer as to how best to fight it. There are legal proceedings you can
go through and there are administrative proceedings we were told
that we could pursue. But again, the cost of doing any of those was
pretty onerous for a company our size.

Senator VOINOVICH. OK. It was how long ago that you first dis-
covered this?

Mr. EVANS. In 2001, 2002, somewhere in that range.
Senator VOINOVICH. So it has been, what, 3 years, at least?
Mr. EVANS. Three years, yes.
Senator VoINovIcH. Do you have any idea of the expense that

you have incurred as a result of this in terms of people going over
there-

Mr. EVANS. Oh, I am sure it has been several hundred thousand
dollars, just in terms of legal fees, in terms of the people we have
sent over, the trips, the 16-hour flights to Beijing. Yes, it has been
considerable.

Senator VOINOVICH. If you can get that information to me, if you
feel you could share it, I would be appreciative. You say how much,
a couple hundred thousand?

Mr. EVANS. I would say, yes.
Senator VOINOVICH. That is a lot of money for a small company.
Mr. EVANS. It is a lot of money.
Senator VOINOVICH. But you felt that it was worth your while to

pursue it?
Mr. EVANS. That would include the money that we are spending

on continuing to market ourselves there and continuing to fight.
What we eventually concluded in 2002 was that we would not pre-
vail on a legal or political solution. The only way to compete-the
only way to win was to out-compete them, and that is the direction
we have chosen to go.

Senator VOINOVICH. So you are going to make your product dif-
ferent and compete?

Mr. EVANS. We are currently working with our distributor in
China whereby he will make the product for us in China, and he
is then competing in China with the knock-off products. Our prod-
uct is still more expensive than the knock-offs that we are com-
peting against, but there is a premium that companies are willing
to pay, albeit somewhat small, for the original, authentic U.S. prod-
uct.

Senator VOINOVICH. So the fact of the matter is that prior to that
time, you were manufacturing in Orrville, Ohio?

Mr. EVANS. That is right.
Senator VOINOVICH. So as a result of this, because of the way

this has worked out, you are now having to manufacture over there
and compete against your own product?

Mr. EVANS. We had no choice but to move these products and the
manufacturing of them to China, that is correct.

Senator VOlNOVICH. Based on your experiences, what lessons
would you like to pass on to other American businesses?
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