HEINONLINE

Citation: 2 Protecting America's Intellectual Property A
History of the Pro IP Act of 2008 William H. Manz ed.
2009

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Tue Apr 23 12:44:05 2013

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.



S. Hrg. 109-352

FINDING AND FIGHTING FAKES: REVIEWING THE
STRATEGY TARGETING ORGANIZED PIRACY

HEARING

BEFORE THE

OVERSIGHT OF GOVERNMENT MANAGEMENT,
THE FEDERAL WORKFORCE AND THE DISTRICT
OF COLUMBIA SUBCOMMITTEE

OF THE

COMMITTEE ON
HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS
UNITED STATES SENATE

ONE HUNDRED NINTH CONGRESS
FIRST SESSION

JUNE 14, 2005

Printed for the use of the Committee on Homeland Security
and Governmental Affairs

&5

U.S. GOVERNMENT PRINTING OFFICE
21-827PDF WASHINGTON : 2006

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) | 2009



COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS

SUSAN M. COLLINS, Maine, Chairman

TED STEVENS, Alaska

GEORGE V. VOINOVICH, Ohio
NORM COLEMAN, Minnesota

TOM COBURN, Oklahoma
LINCOLN D. CHAFEE, Rhode Island
ROBERT F. BENNETT, Utah

PETE V. DOMENICI, New Mexico
JOHN W. WARNER, Virginia

JOSEPH 1. LIEBERMAN, Connecticut
CARL LEVIN, Michigan

DANIEL K. AKAKA, Hawaii
THOMAS R. CARPER, Delaware
MARK DAYTON, Minnesota

FRANK LAUTENBERG, New Jersey
MARK PRYOR, Arkansas

MicHAEL D. Bopp, Staff Director and Chief Counsel
JOYCE A. RECHTSCHAFFEN, Minority Staff Director and Chief Counsel
TRINA D. TYRER, Chief Clerk

OVERSIGHT OF GOVERNMENT MANAGEMENT, THE FEDERAL
WORKFORCE AND THE DISTRICT OF COLUMBIA SUBCOMMITTEE

NORM COLEMAN, Minnesota, Chairman

TED STEVENS, Alaska

TOM COBURN, Oklahoma
LINCOLN D. CHAFEE, Rhode Istand
ROBERT F. BENNETT, Utah

PETE V. DOMENICI, New Mexico
JOHN W. WARNER, Virginia

CARL LEVIN, Michigan

DANIEL K. AKAKA, Hawaii
THOMAS R. CARPER, Delaware
MARK DAYTON, Minnesota
FRANK LAUTENBERG, New Jersey
MARK PRYOR, Arkansas

ANDREW RICHARDSON, Staff Director
RicHARD J. KESSLER, Minority Staff Director
NANcI E. LANGLEY, Minority Deputy Staff Director
TARA E. BaIrD, Chief Clerk

an

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) |1 2009



CONTENTS

Opening statements: Page
Senator VOINOVICH ..ottt et s e re e 1
Senator Akaka .... 4

Senator Pryor ... 11
Senator Carper 31
SENALOT LBVIIN o.ieiuieeiiiieiee e e ettt e s sbee et e sae e e b st e e tesnaetnn e nres 34
WITNESSES
TUESDAY JUNE 14, 2005

Jeffrey O. Evans, President and Chief Executive Officer, The Will-Burt Com-
pany, Orrville, ONI0 ......cccconiiiiiiieiceccne e vt s s 6

Jon W. Dudas, Under Secretary of Commerce for Intellectual Property, and
Director, U.S. Patent and Trademark Office .......cccccovccvvievienriiiincninncnrnnnnee, 15

Victoria Espinel, Acting Assistant U.S. Trade Representative for Intellectual
PIOPEItY oo e s e 17

Daniel Baldwin, Acting Assistant Commissioner of the Office of Strategic
Trade, U.S. Customs and Border Protection, U.S. Department of Homeland
SEOUTILY weeiiviiieiieit et ie ettt et e st e s e eb e sebtaebssecaabbassatbte st asearrees 19

Laura H. Parsky, Deputy Assistant Attorney General, Criminal Division,

U.S. Department of Justice 21
Loren Yager, Director, International Affairs and Trade, U.S. Government

Accountability OffiCe ........occiiiiiiieriiie et 23
Brad Huther, Director, Counterfeiting and Piracy Initiative, U.S. Chamber

OF COMIMETCE ..covuviiiiiiiiiieeeise ettt s st s eba e st ssas s s stae s e ssaes 38
Franklin J. Vargo, Vice President, International Economic Affairs, National

Association of Manufacturers ..........ocovevvveeviecniinienee e ers e ree e cnreneres e 40

ALPHABETICAL LIST OF WITNESSES

Baldwin, Daniel:
Testimony . 19

Prepared statemen 70
Dudas, Jon W.:

TESELIMONY 1ooiviviviriviiieie ettt st sttt eer e s ese e s eessnee s shet s s ste e sa e 15

Prepared Statement .......oooovioiiiiieeciie et e 56
Espinel, Victoria:

TESEIMONY .vvivverieeiier ittt et s ras e ennes 17

Prepared statement .........cccoecoieiiriiniicoicn 65
Evans, Jeffrey O.:

Testimony 6

Prepared statement with attachments 49
Huther, Brad:

TESEIMONY .eiivieviieeiirie ettt eree sttt e et e st s nesetssne snesbessbren srnesre e nus s 38

Prepared Statement ........cocceeovivivienierreee e e e e e et 109
Parsky, Laura H.:

TESLIIMIONY .veveiiiiieiieeiir ettt sre s e e s assse st s s eaas s sbs e senesesaanns 21

Prepared statement with an attachment ... 76
Vargo, Franklin J.:

TESEIMONY ..eeiiiiirierieiirieciiene e erteecre s e reeere e rmesne s e e snne e 40

Prepared statement 118
Yager, Loren:

TESEIMNIOILY w.vvveieeieeeerieeiteetteee e teerrecereseessseeses e s seeeseeebatessenabeesresaaseesbemosserenesennes 23

Prepared statement ..o e e e 88

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) |11 2009



v

Page
APPENDIX

Grocery Manufacturers Association, prepared statement ............coccccecivvvenrirenennn. 126

“What are Counterfeiting and Piracy Costing the American Economy,” sub-
mitted by the National Chamber Foundation ..........ccccocrvviriiniienvesrenenncnnnans 128

Questions and answers submitted for the record from:

Mr. Dudas ........ . 150
Ms. Espinel .. . 156
Mr. Baldwin ......ccccovvvicennnnee 163
Ms. Parsky with an attachmen 169
Mr. Huther ......ccccccommnniccniiacnne . 183
ME. VATBO ittt e et e st e e ereere e en e st es 187

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) IV 2009



FINDING AND FIGHTING FAKES: REVIEWING

THE STRATEGY TARGETING ORGANIZED
PIRACY

TUESDAY, JUNE 14, 2005

U.S. SENATE,
OVERSIGHT OF GOVERNMENT MANAGEMENT,
THE FEDERAL WORKFORCE, AND THE
DisTRICT OF COLUMBIA SUBCOMMITTEE,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.
The Subcommittee met, pursuant to notice, at 10:20 a.m., in
room SD-562, Dirksen Senate Office Building, Hon. George V.
Voinovich, Chairman of the Subcommittee, presiding.
Present: Senators Voinovich, Akaka, Levin, Carper, and Pryor.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. The hearing will please come to order I want
to apologize to the witnesses and to Mr. Evans for the delay. We
were scheduled with a vote this morning at 10 o’clock. One thing
that someone asked me a long time ago, what is the difference be-
tween Governor and being a Senator, and I said, when you are
Governor, you control your schedule. When you are a Senator,
somebody else does, so I again apologize for the lateness of begin-
ning this hearing.

Thank you all for coming. Today, the Subcommittee on the Over-
sight of Government Management, the Federal Workforce, and the
District of Columbia will examine the Administration’s Strategy
Targeting Organized Piracy, also known as STOP!, which was an-
nounced last October to combat the growing international trade in
counterfeit and pirated goods.

This is the fourth hearing in a series of trade-related hearings
by this Subcommittee going back to the 107th Congress. The prior
hearings were held on April 22, 2002, December 9, 2003, and April
20, 2004. So we have been on this now for a while.

International trade in counterfeit and pirated goods now account
for an estimated 7 percent of all global trade. The impact of this
trade on the American economy is substantial, with the trade in
counterfeit goods alone costing U.S. industries between $200 and
$250 billion, according to the U.S. Trade Representative’s (USTR)
most recent Special 301 Report.

16))
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Moreover, the problem is getting substantially worse. Since 2000,
the number and value of intellectual property seizures by the U.S.
Bureau of Customs and Border Protection have more than doubled.

As these statistics show, thanks to modern communications and
travel, intellectual property thieves can sell fakes around the globe,
operating from nearly any country in the world. And thanks to the
efficiency of modern means of production, they can produce as
many fakes as they can find buyers. Some thieves are so skilled
that their fakes are, in some cases, indistinguishable from the au-
thentic products. Even the producers of authentic goods cannot tell
them apart.

Such pervasive and sophisticated intellectual property theft
poses a direct threat to the health of the United States economy.
Intellectual property is the last bastion of our competitiveness. It
is the one area where the United States has an absolute advantage
in global trade. China, along with some of the other countries that
are competing with us, has cheaper wages, cheaper health care
costs, cheaper energy costs, but our economy is still vastly more
productive than China’s and other countries because of our intellec-
tual property.

What is very troubling to me is that the growth in intellectual
property theft abroad, especially in China, is occurring despite the
fact that many of the countries where such theft is rampant, in-
cluding China, have agreed to enact intellectual property rights
legislation as part of their trade agreements with the United States
and the World Trade Organization (WTO). For example, as a condi-
tion to its entry in the WTO, China agreed to comply with the
Agreement on Trade-Related Aspects of Intellectual Property
Rights, TRIPS, which set minimum standards for intellectual prop-
erty protection for WTO members.

Yet, while China did enact the requisite intellectual property leg-
1slat10n enforcement of the law has been severely lacking, allowing
intellectual property theft to flourish within its borders. And frank-
ly, some parts of the Chinese economy are just built on trademark
violations and infringements on intellectual property rights.

Recognizing the need to combat the burgeoning of intellectual
property theft abroad, in October 2004, the U.S. Trade Representa-
tive and the Departments of Commerce, Homeland Security, and
Justice initiated the Strategy Targeting Organized Piracy, or
STOP!—I love it. STOP! is a coordinated government-wide initia-
tive designed to empower American businesses to secure and en-
force their intellectual property rights in overseas markets, to stop
fakes at U.S. borders, and to reach out to our trading partners to
build an international coalition to stop piracy and counterfeiting
worldwide.

I was very pleased with the announcement of STOP!. As someone
who has worked with several Ohio companies that have had their
product counterfeited, I can testify to the pressing need for more
action to help American companies, especially small- and medium-
sized companies, fight intellectual property theft abroad. In one of
the hearings we had a year or so ago, the big companies said, they
can take care of it themselves. They have lawyers over there. They
can spend thousands, in some cases millions, of dollars taking care
of the problem. But the little guy can’t afford it.
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I am presently working with three Ohio manufacturing compa-
nies that have had their products counterfeited by firms operating
in China: Gorman Rupp, which produces pumps, Step 2, which pro-
duces toys, and the Will-Burt Company, which produces telescoping
masks, and whose CEO and President, Jeff Evans, will be testi-
fying today. Mr. Evans, thank you for being here today.

This past April, I traveled to China and had the opportunity to
meet with Premier Wen. During our meeting, I brought these three
cases to the attention of Premier Wen and told him that China was
being short-sighted in not helping these companies, because even-
tually, such rampant intellectual property theft would deter inno-
vation in China and hurt its economy. I want Mr. Evans to know
that I will continue fighting for the Ohio manufacturing companies
and I am not going to stop, sir, until we get something done.

It is my hope that STOP! can provide American companies with
the help they need to protect their intellectual property rights
abroad as well as improve the Federal Government’s overall efforts
to fight intellectual property theft. I look forward to learning today
about STOP!s accomplishments and what the Administration’s
long-term plans are for this initiative.

I believe the ultimate success of STOP! depends on its implemen-
tation of two important and interrelated issues. First, how STOP!
improves the coordination of the numerous departments and agen-
cies responsible for protecting intellectual property rights; second,
whether the Federal Government is able to recruit, train, and re-
tain the workforce necessary to implement STOP!. There is a
human capital part of this. How many people do you have? How
good are they? That has a lot to do with whether or not this is
going to be as successful as we want it to be.

Any effective campaign against intellectual property theft re-
quires proper coordination of numerous departments and agencies.
Especially when the perpetrators are overseas, Federal employees
must work as a cohesive team to maximize their effectiveness.
However, I am concerned that coordination of intellectual property
enforcement has not received the attention it demands, and I have
talked about this with Rob Portman, who is the new head of the
USTR.

In addition, in prior hearings by this Subcommittee, it was re-
vealed that several human capital issues were significantly hin-
dering the ability of the Federal Government to enforce our trade
laws. In particular, high turnover and a lack of formal training of
personnel were identified as significant problems. Because the suc-
cess of any initiative depends on the people charged with its imple-
mentation, I hope to learn today whether these problems have been
addressed so that STOP! can fulfill the ambitious goals, the Bush
Administration, has set forth.

I also hope to learn today what we in Congress can do to assist
the Administration in implementing STOP!. Is there additional leg-
islation that we need to pass to facilitate and move on this?

I am interested in knowing if more personnel are needed, if our
trade and IP laws are strong enough to deter intellectual property
theft, and if steps can be taken to reduce the cost to private parties
to protect their intellectual property rights.
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I look forward to hearing the testimony of today’s witnesses and
I thank Senator Akaka for being here. It seems you and I are the
ones that just keep working on this, don't we? I am so glad that
you are here this morning and I would like to call on you for your
opening statement.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. Thank you very much, Mr. Chairman. It is a
pleasure to work with you. Thank you for calling this morning’s
hearing. Mr. Chairman, you have been an important advocate for
the U.S. manufacturing sector, and I know Ohio’s businesses and
workers appreciate your efforts in seeking a more level playing
field with some of our trading partners.

Today’s hearing, which will review the government’s efforts to
target organized piracy, builds on two other hearings I have at-
tended over the past few weeks. The first hearing discussed the
possible links between counterfeit goods and organized criminal
and terrorist organizations. The second hearing, while focusing on
cargo security and weapons of mass destruction, touched on prob-
lems with the counterfeit goods.

As our witness from Ohio, Mr. Evans, will testify, the sale of
counterfeit goods is not a victimless crime. And as Mr. Huther of
the U.S. Chamber of Commerce knows, counterfeit goods or intel-
lectual property crime is a national problem that affects all seg-
ments of our economy.

Our hearing will help us pull together the pieces of this problem
by examining the government’s coordinated strategy for combatting
the piracy of intellectual property known as STOP!, or the Strategy
Targeting Organized Piracy. This program began in October 2004
and brings together government, private industry, and U.S. trading
partners. It is run by the Commerce Department and the Office of
the U.S. Trade Representative, which in addition to developing and
coordinating U.S. international trade policy is also responsible for
conducting an annual review of global intellectual property chal-
lenges. That report, known as the Special 301 Review, identifies
countries with the most significant problems, and I am sure Ms.
Espinel of USTR will discuss some of the findings of the 2005 re-
port.

IP counterfeiting and piracy is a global problem. According to
Interpol, “counterfeiting is so widespread that few legitimately
manufactured goods are not copied in one form or another.”

The USTR estimates that the sale in counterfeit goods is $512
billion annually, or 7 percent of global trade. Given the increased
scope and magnitude of counterfeiting, especially in the areas of
CDs, DVDs, and digital information on the Internet, the member
countries of the Organization for Economic Cooperative and Devel-
opment have requested a study of this issue which is due next
year. As the U.S. economy evolves from manufacturing focused to
knowledge-based. This issue is more important than ever to Amer-
ica’s economic well-being.

Our national IP strategy must ensure that U.S. businesses can
compete fairly in the global market. Simply stated, American brand
names, ideas, and innovations must be protected. In certain coun-
tries, IPR issues compete with other U.S. policy objectives or with
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the country’s own economic interests. China, for example, is re-
ported to be the leading exporter of counterfeit and pirated goods,
manufacturing two-thirds of all counterfeit goods that come into
the United States. I am pleased that through programs such as Op-
eration Spring, which involved ICE, China’s Ministry of Public Se-
curity and the Motion Picture Association of America, some
progress has been made.

Much more needs to be done to protect American businesses, es-
pecially small businesses and consumers. I look forward to learning
how the various agencies involved in IPR issues are coordinating
their efforts. At this point, however, there does not appear to be a
clear, systematic means for law enforcement agencies to share in-
formation, nor does there appear to be a systematic means for the
law enforcement community to share information with the policy
makers. This was one of the lessons from September 11, and I hope
that we are applying this lesson to the growing problem of IPR
crime.

Again, I thank you, Mr. Chairman, for holding today’s hearing
and I complement you on bringing together a broad range of wit-
nesses who will present their views, concerns, and, I hope, rec-
ommendations to us this morning. Thank you very much, Mr.
Chairman.

Senator VOINOVICH. Thank you, Senator Akaka.

We have three excellent panels of witnesses this morning and I
look forward to good discussion. All witnesses’ statements will be
entered into the record in their entirety and I would appreciate if
you could please summarize your statements in the allotted 5 min-
utes that we have given you.

It is the custom of this Subcommittee to swear in all of the wit-
nesses, and if all of them are here, I would appreciate if you all
would stand up and I will administer the oath of office.

Do you swear that the testimony you are about to give this Com-
mittee is the truth, the whole truth, and nothing but the truth, so
help you, God?

[Chorus of “I do.”]

Senator VOINOVICH. Let the record show they all answered in the
affirmative.

Testifying on our first panel is Jeff Evans, President and CEO
of the Will-Burt Company, which was recently recognized as Ohio’s
Exporter of the Year for 2004. Congratulations.

As ] mentioned in my statement, Will-Burt has had horrible
problems with intellectual property thieves in China. I have a
strong personal connection to Will-Burt’s case. When I was Gov-
ernor of Ohio, the Will-Burt Company traveled to China with me
on a trade mission. We set out with the best of intentions, to help
an Ohio manufacturing company expand its market base. Suffice it
to say, Will-Burt’s experience has forever changed that company.

In fact, when I spoke with Premier Wen in April, I told him how
embarrassed I was that the Will-Burt Company that I had brought
to China in 1995 had been a victim of intellectual property theft
in China, and I pointed out to him that I was a great supporter
of normal trade relations with China. I was outspoken for it, and
just how disappointed I was that they weren’t doing what they
promised to do in terms of their WTO commitments.
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Since Mr. Evans has a very compelling story to share with us
this morning, 1 felt it was important for him to testify first. Mr.
Evans, thanks for making the trip from Orrville, Ohio. Orrville,
Ohio, is the home of Smucker’s, which we hear about every morn-
ing on the “Today” program. But there are a few other companies
in Orrville, aren’t there, Mr. Evans?

Mr. EVANS. Yes, there are.

Senator VoOINOVICH. Thank you very much, and we look forward
to your testimony.

TESTIMONY OF JEFFREY O. EVANS,! PRESIDENT AND CHIEF
EXECUTIVE OFFICER, THE WILL-BURT COMPANY, ORRVILLE,
OHIO

Mr. Evans. Thank you. Good morning, Senator Voinovich and
honorable Members of the Subcommittee. On behalf of the employ-
ees at the Will-Burt Company, and in support of other companies
like ours, I appreciate and am thankful for the opportunity to ad-
dress you here today.

Will-Burt, 87 years old, is a 100 percent employee-owned com-
pany located in Orrville, Ohio, and employs approximately 270 peo-
ple. In 2004, Will-Burt was selected as Ohio’s Exporter of the Year,
and approximately 25 percent of its sales come from abroad. Will-
Burt manufactures a variety of mast products for military and com-
mercial sales. In particular, Will-Burt developed, manufactures,
and distributes a mast that sets atop police and rescue vehicles,
called “Night-Scan.” Will-Burt has secured both patent protection
and trademark protection in China for its Night-Scan products.

Will-Burt had been successful in marketing its products for a
number of years, but its approach was not focused. A Chinese com-
pany, Shenzhen Superway, approached Will-Burt promising larger
sales volumes if Will-Burt granted an exclusive license agreement
to the company to act as Will-Burt’s sole distributor throughout
China. Will-Burt did agree to this arrangement, but only after se-
curing a contract whereby Shenzhen Superway agreed not to steal
Will-Burt’s product or violate its protected interests. At first, sales
increased dramatically. However, it was not long until the dis-
tributor determined that there was more money in the transaction
by knocking off the product and bypassing Will-Burt completely.

The agreement reached with the Chinese company, which called
for certain sales goals, contained language to protect the confiden-
tiality of Will-Burt’s product information and also contained a non-
compete clause. Unfortunately, the Chinese company was aware of
a fact unknown to Will-Burt. The Chinese company knew that it
could steal, appropriate, knock-off a U.S. company’s product and
engineering, and steal the intellectual property associated with
that product, with the knowledge that such action could be done
with virtual impunity. The Chinese company got what it wanted,
the product, knowing that its promises would not be enforced.

Within a year, Will-Burt noticed the distributor was not meeting
its sales goals. Will-Burt came to learn that sales were off because
the product had been reverse-engineered and was being sold out-

1The prepared statement of Mr. Evans with attachments appears in the Appendix on page
40.
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side of the contractual agreement. Will-Burt discovered this fact
shortly after a visit to China to determine why sales were down.
During this visit, Will-Burt discovered its mast had been counter-
feited and was being marketed in China under the same trade
name, and then under a different name, by companies affiliated
with its prior distributor.

Once the Chinese company learned how to manufacture the prod-
uct on its own, it entirely disregarded the contract and Will-Burt’s
patent and trademark rights and proceeded to manufacture and
sell the product as its own. We have copies of pictures which clear-
ly illustrate the knock-off as a copy of the Will-Burt product, which
can be seen on the side here. The pictures to the left are the Will-
Burt product. The pictures on the right are the Chinese counter-
feits, and as you can see, they are virtually identical.

We also have sample pages from the manual for this Chinese
knock-off, which remarkably contained pictures from Will-Burt’s
manual and Will-Burt’s web address. Of particular interest might
be the picture of the Ohio Highway Patrol vehicle in the Chinese
knock-off manual.

Like many U.S. companies, the Will-Burt Company had a busi-
ness relationship with a Chinese entity that pirated Will-Burt’s
technology and confidential information. Will-Burt was victimized
by a Chinese business climate and legal system that fosters and
condones the illegal appropriation of another’s product, but makes
any attempt to remedy this wrong a practical impossibility. In fact,
Will-Burt’s end customer, the Chinese Police Security Bureau, in
effect, the National Police Department, is purchasing illegal coun-
terfeit products from Chinese companies, which directly violates
several of the laws there in existence to enforce.

Prior to the pirating, Will-Burt had sold about $1 million of prod-
uct through a Chinese distributor in China in 2001, and then saw
a decline to a little over a half-million in 2002 when the pirating
was initiated. Sales declined further, to about a quarter-of-a-million
dollars, in 2003, and lower yet last year. We believe that the pirat-
ed product now has a market in excess of $2 million per year in
China.

There are now at least two more companies that are violating
Will-Burt’s rights in China with counterfeit products. Worse, these
illegal Chinese products are now being marketed outside of China,
threatening Will-Burt’'s markets worldwide in countries such as
Taiwan and Israel.

After learning of the counterfeiting, Will-Burt, at considerable
expense, employed a law firm in China to investigate and rec-
ommend a course of action, whether political or legal. The conclu-
sion can be summarized quite simply. Even though everything you
say is true, there is no effective remedy.

Will-Burt has recently entered into another arrangement with a
distributor in China in effect to recapture the sales lost to the
counterfeiting company. Unfortunately, Will-Burt’s product must
now compete against itself.

Will-Burt has undertaken great expense in its attempt to be com-
petitive in the Chinese market. As an example, ten separate Will-
Burt employees have traveled to China over the past 5 years for
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a total of more than 35 trips, and at a significant cost to the com-
pany.

I can tell you that the fight is not over. Will-Burt is currently de-
ploying other tactics and strategies focused on regaining Chinese
market share through its current distributor while working to con-
tain the problem within the borders of China. Given the nature of
the legal and economic system in China, both tasks will be difficult.
This is particularly true when the playing field is uneven and the
political processes employed by our government have not yet been
successful in addressing this injustice.

Thank you for this opportunity to testify.

Senator VoIiNovicH. Thank you, Mr. Evans. I appreciate your
participation today. Your testimony powerfully exemplifies the
damage that can be done by intellectual property thieves and on
the pressing need to crack down on counterfeiting and piracy
abroad.

I want to commend you for your willingness to talk about this
issue publicly. Where is Mr. Dudas? I called the STOP! hotline this
morning. After the last hearing, Senator Akaka, remember when
they gave us a number for STOP!? I called the number and nobody
even knew what I was talking about.

Today, I got hold of a woman by the name of Amy Cotton and
she just was a cracker jack. She met all of my expectations. She
didn’t know I was a Senator to begin with. At about the end of 15
minutes, I told her who I was.

But one of the things that she mentioned is that there are many
businesses who have had their trademarks infringed upon and they
are afraid to have their name mentioned for fear that there might
be some retaliation. And I asked the question, are you aware of
that? She said, well, we think there is, and certainly some of the
bigger companies are concerned about retaliation.

So the fact that you are here and testifying today is very impor-
tant and, of course, since I gave Premier Wen the information on
you, they know firsthand who you are.

When you discovered that your technology was being—that you
were being knocked-off, did you seek immediate help from the Fed-
eral Government?

Mr. Evans. We did, and at the time, the most obvious solution
was to find an attorney in China, which we did, and pursue our
rights in China. What we found at the time was that the amount
of money that we would have had to expend would have probably
been close to $50,000 to come to any kind of a solution, and we
were told that the solution would be that the company would just
shut down and reopen as another company, so we didn't find any
effective remedy that direction.

Senator VOINOVICH. In other words, you did call for Federal as-
sistance, though, is that right?

Mr. Evans. Yes.

Senator VOINOVICH. And they said what?

Mr. EvaNs. At the time, the advice was principally to fight it
through an attorney in China.

Senator VOINOVICH. So get yourself a lawyer over there and fight
it?

Mr. EvaNs. Yes.
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Senator VOINOVICH. Were you able to get any—did you seek any
assistance from the embassy, from the Foreign Commercial Office
of the embassy in China?

Mr. Evans. We did do that and it was pretty much the same an-
swer as to how best to fight it. There are legal proceedings you can
go through and there are administrative proceedings we were told
that we could pursue. But again, the cost of doing any of those was
pretty onerous for a company our size.

Senator VoiNovICH. OK. It was how long ago that you first dis-
covered this?

Mr. Evans. In 2001, 2002, somewhere in that range.

Senator VOINOVICH. So it has been, what, 3 years, at least?

Mr. Evans. Three years, yes.

Senator VOINOVICH. Do you have any idea of the expense that
y}c:u have incurred as a result of this in terms of people going over
there

Mr. EVANS. Oh, I am sure it has been several hundred thousand
dollars, just in terms of legal fees, in terms of the people we have
sent over, the trips, the 16-hour flights to Beijing. Yes, it has been
considerable.

Senator VOINOVICH. If you can get that information to me, if you
feel you could share it, I would be appreciative. You say how much,
a couple hundred thousand?

Mr. Evans. I would say, yes.

Senator VoOINOVICH. That is a lot of money for a small company.

Mr. Evans. It is a lot of money.

Senator VOINOVICH. But you felt that it was worth your while to
pursue it?

Mr. EvaNns. That would include the money that we are spending
on continuing to market ourselves there and continuing to fight.
What we eventually concluded in 2002 was that we would not pre-
vail on a legal or political solution. The only way to compete—the
only way to win was to out-compete them, and that is the direction
we have chosen to go.

Senator VOINOVICH. So you are going to make your product dif-
ferent and compete?

Mr. EVANS. We are currently working with our distributor in
China whereby he will make the product for us in China, and he
is then competing in China with the knock-off products. OQur prod-
uct is still more expensive than the knock-offs that we are com-
peting against, but there is a premium that companies are willing
to pay, albeit somewhat small, for the original, authentic U.S. prod-
uct.

Senator VOINOVICH. So the fact of the matter is that prior to that
time, you were manufacturing in Orrville, Ohio?

Mr. Evans. That is right.

Senator VOINOVICH. So as a result of this, because of the way
this has worked out, you are now having to manufacture over there
and compete against your own product?

Mr. EvaNs. We had no choice but to move these products and the
manufacturing of them to China, that is correct.

Senator VOINOVICH. Based on your experiences, what lessons
would you like to pass on to other American businesses?
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Mr. EvaNs. I guess the first would be to take a long view of what
is going on, because I started off my career as a CPA and one of
the accounting principles is that of matching. You match expenses
and revenues. What we are getting today in the United States is
the benefit of inexpensive goods coming into the country, and what
China is getting is the benefit of jobs and foreign exchange. What
will happen in the future is that our manufacturing base will be
impaired, and to China, they will eventually see a drying up of pro-
prietary product coming in. Companies will eventually stop ship-
ping to China if they are just going to see it come back as a knock-
off. So looking longer view rather than trying to make some addi-
tional sales in the short-run would be one of the points of advice
I would like to give.

The other is to work very closely with the Federal agencies that
we have now come to know quite well. Early on, we didn’t really
work with some of these other offices, USTR, some of the others,
when we first went into China and they have been providing us a
good deal of support lately in some of the ways that we are trying
to fight it now. So I would say that would be a second thing I
would recommend.

Senator VOINOVICH. So right now, they are giving you a hand
with the China crack-down on the outfit that has counterfeited
your product?

Mr. Evans. Exactly, as well as some good hard action items as
to how to keep the product in China and how to attempt to avoid
having to compete worldwide against the counterfeits.

Senator VOINOVICH. Thank you. Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Thank you for your response, Mr. Evans, and for sharing some
of your experiences in China.

I know it is difficult to gain market entry into a Communist
country. But China has been evolving and changing so rapidly that
I am beginning to become concerned about how much the central
government is able to regulatre businesses. It is obvious that the
companies that you are dealing with are running their businesses,
in some instances, without regard to government regulations.

I was glad to hear that you did seek a Chinese lawyer to help
you. I just want to share with you that I knew the President of
Sony way back when he first began to sell in the United States and
he did the same thing. He hired a U.S. attorney to help him do
business in the United States, and it worked well.

Today’s hearing is examining the Federal Government’s initiative
to help businesses like yours protect their intellectual property. My
question to you is, if a similar thing were to happen today, who
would you look to for help in our Federal Government?

Mr. EvANS. I believe the USTR has been very helpful to us, as
well as the Department of Commerce, Under Secretary Aldonis’s of-
fice. We found some pretty good support from both those offices.
And a lot of the references that we got to those came from the Sen-
ator’s office, Senator Voinovich. He pointed us in the right direction
and it did help us to find those two agencies in particular that are
helping us.
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Senator AKAKA. The Chairman asked you whether you received
any help from the embassy. Did you receive any help from the em-
bassy?

Mr. EvANS. Not a significant amount, other than, as I said, the
discussions of how to go about the legal proceedings in China.

Senator AKAKA. Mr. Evans, before you were asked to testify at
this hearing, did you know about the STOP! program, and if so,
how did you learn about it?

Mr. Evans. I am sorry to say I did not know of the STOP! pro-
gram or the acronym. I was aware of some of the initiatives, I be-
lieve, that are coming from it, but not of the program itself.

Senator AKAKA. From what you know about that program now,
is it one that would have made a difference if you knew about it?

Mr. EvaNs. Again, I haven’t learned a great deal about it in the
meantime. That will be my homework for next week.

Senator AKARA. Thank you very much for your responses. The
Chairman and this Subcommittee is really looking hard at this
issue. If you can tell us how to make it better, we would certainly
appreciate it, and that is our effort now.

Thank you very much, Mr. Chairman.

Senator VOINOVICH. Thank you, Senator.

Senator ARAKA. I yield back my time.

Senator VOINOVICH. Senator Pryor.

OPENING STATEMENTOF SENATOR PRYOR

Senator PrRYOR. Thank you, Mr. Chairman, and thank you for
continuing to focus on this important issue.

Let me ask a question of the witness, if I may. I am trying to
get a sense of the scope of the problem in China. What is your
sense of the scope of the problem there?

Mr. EvaNs. My thought is that when you send a product to
China, the question is not will this be knocked-off or not. The ques-
tion is, will we have a good 5 years of making the product before
it gets knocked off? It is pervasive.

Senator PRYOR. I know you are not a complete expert on this, but
is it your impression that it covers pretty much every product type
there?

Mr. Evans. 1 believe it does. For example, looking at the Will-
Burt Company, you can see our products here. They are not every-
day products. They are not well known. The market over there is
very small. And yet there are two or three companies counter-
feiting it right now. If they will do that for a market our size, clear-
ly, larger markets would entice them even more. And it is a tech-
nical product. There is circuitry. There is programming. There is a
lot of mechanics. It was a difficult product to reverse engineer.

Senator PRYOR. I was going to say, this is all based on reverse
engineering. They get a hold of one of your products and they just
figure out how it works and they start making it?

Mr. Evans. That is correct.

Senator PRYOR. Do you know, by comparison, how does it operate
and function as compared to your product? Is it virtually the same?

Mr. EVANS. It is virtually identical. The quality isn’t as good, and
we have won some contracts against them because of that. But the
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quality is not poor and the pricing is such a differential that it is
difficult to sell against.

Senator PRYOR. That was actually my next question related to
the purchasers of these knock-off products. Do they clearly under-
stand that they are buying a knock-off or do they think that they
are buying your product?

Mr. EVANS. At this point, they no longer think they are buying
our product because the names have changed. It doesn’t say Will-
Burt Night-Scan. It has a different name.
hSenator PrYOR. But originally, it actually had your name on
there?

Mr. Evans. Originally, it had our name, yes.

Senator PRYOR. OK.

Mr. EvaNs. The manual has Xeroxed copies of pages from our
manual. It was virtually billed as our product. The website for this
company used the name “Will-Burt” in their address.

Senator PRYOR. Just out of curiosity, how much do these prod-
ucts sell for in China?

Mr. Evans. Somewhere between $1,500 and $4,000.

Senator PRYOR. Is it your impression that the product that has
been knocked-off in China is being sold only in China, or is it being
exported out of China? Are you seeing it around the world?

Mr. Evans. We haven't seen the product elsewhere yet, but it is
being marketed. We have notification from several other countries
that they are attempting to market it outside of China now.

Senator PRYOR. I want to ask you, if I may, about China’s legal
system. You have had some experience with that, it sounds like,
being advised to hire a Chinese lawyer and fight. What is your im-
pression of China’s legal system?

Mr. Evans. Well, my impression is that they have a conundrum
going on where they are attempting to enforce their laws, but at
the same time they are attempting to enforce public policy of cre-
ating jobs and creating foreign currency exchange, and the two are
colliding in such a way that the reparations you can get through
the legal system aren’t too spectacular. Our understanding is that
at the end of a long, drawn-out process, one might expect to receive
a very small dollar award and potentially just the fact that the
knock-off company would go out of business and then would come
back in business as another name.

Senator PRYOR. In the United States under a situation like this,
you might be entitled to monetary reward for loss of market share,
etc., and loss of profits, etc., but you also might get injunctive relief
where the court would actually prevent the company from knocking
off your product in the future. Is that remedy available to you in
China, the injunctive relief?

Mr. EvaNS. My understanding is no, because even if it did occur,
a new company could open up with the same people, perhaps the
same address, manufacture the same product. So you could
injunctively close down the first company, but then its predecessor
would come into being.

Senator PRYOR. And again, I know I am asking for your percep-
tion based on your experience there, you don’t hold yourself out to
be an expert. But, is it your perception that the problem with Chi-
na’s legal system, as it related to your product and knock-offs gen-
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erally, is the problem that China does not have sufficient law to
cover this area, or is the problem more one of enforcement?

Mr. EvANS. Again, I am not an expert, but my impression is it
is the enforcement rather than the lack of law.

Senator PRYOR. And the last question I had was about the STOP!
program that Senator Akaka asked you about a few moments ago.
As I understand it, you went through this entire process without
really being aware that the STOP! program existed?

Mr. Evans. That is true.

Senator PRYOR. How can the government do a better job of let-
ting companies like this one know about the resources and the pro-
grams available in China and, I guess, around the world? What can
the government do to do a better job of informing you of your op-
tions under Federal law?

Mr. Evans. That is a very good question. I would expect that
most larger companies are well tied in and would know about it.
So it would seem to me that it is the smaller companies that don’t
have the resources that you need to get to. And whether you do
that through an enhanced communication program, working with
State agencies—as Senator Voinovich mentioned, we got our start
in China through working with the Governor’s office at the time.
He was the Governor of Qhio. There are a lot of companies going
that route because you can find your State Government helping
you to make contacts and find distributors. Perhaps some commu-
nication there with, say, the State Department of Development
would be of some benefit.

Senator PRYOR. Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you, Senator Pryor.

As you know, this STOP! program kicked off in October of last
year. You might be interested that I voted against the last two
trade agreements and basically did so on the grounds that they
weren't enforcing our trade laws and WTO rules. Secretary Zoellick
at the time, the U.S. Trade Representative, came in with this sort
of a one-stop-shop program. What we are hoping to do today is to
find out how much coordination is going on and whether it is
staffed or not.

One thing I did find out, they do have some good people because
I called the number this morning.

Mr. Evans. I heard you say that. I think that is good.

Senator VOINOVICH. I have to say, I was genuinely impressed
with the person on the other end of the line, but I will say, and
will bring this up with Mr. Dudas when he comes in, she said, we
have this China specialist and the China specialist is in Detroit
talking to some folks there about the program. So we are going to
want to find out how many people do you have working there in
that shop.

I think your suggestion, Mr. Evans, is a good one in response to
Senator Pryor’s question, and that is that the State Governments
should be very familiar with this program. When we went over
with you folks, we should have had everything worked out, and
hopefully it will be a lot better.

Thank you very much for being here today. We are going to keep
working with you.
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One last thing is do you think we will ever be able to close down
the operation that is counterfeiting you?

Mr. Evans. I am not sure, and at this point, I am less concerned
about remedying our own situation and more concerned with just
raising this issue so that we can stop others in the future. I would
be happy if we could close it down. I will be even happier if we just
contain it to China. That is my bigger concern at this point.

Senator VOINOVICH. Where is it located, the company? What
town?

Mr. Evans. Shenzhen, a couple-hours drive from Shanghai.

Senator VOINOVICH. Well, thank you very much for being here
today.

Mr. Evans. Thank you.

Senator VOINOVICH. Our next panel is the Under Secretary of
Commerce for Intellectual Property and Director of the U.S. Patent
and Trademark Office, Mr. Dudas. I want to welcome you back to
the Subcommittee.

Victoria Espinel is the Acting Assistant U.S. Trade Representa-
tive for Intellectual Property. I understand that Ms. Espinel trav-
eled to Europe last week with several Federal officials to discuss
ways of strengthening the STOP! initiative. Hopefully, Ms. Espinel,
we are going to get some of the other countries that are WTO sig-
natories to help us put pressure on particularly the Chinese and
I would be interested to hear your assessment of the trip.

Dan Baldwin is the Acting Assistant Commissioner of the Office
of Strategic Trade in the Department of Homeland Security. I
think when we first had our hearing, I don’t think we had a Home-
land Security Department.

Laura Parsky is the Deputy Assistant Attorney General for the
Criminal Division at the Department of Justice.

Loren Yager is the Director of International Affairs and Trade at
the Government Accountability Office. Dr. Yager, welcome back to
the Subcommittee. You have always provided insightful comments
and I look forward to your testimony.

I think we are down far enough on the chain in terms of oper-
ation of the Departments that we have got some real practitioners
here that are testifying before us.

Mr. Dudas, before you begin, one of the things when I talked
with Ms. Cotton was that she said that people have to hire a trade-
mark specialist in China in order to register their trademarks. One
of the thoughts I had was that is it possible that we could have
somebody do that, or would you have to have a law changed to do
it? And also, perhaps in terms of the Chinese Government, if they
are sincere about this, one of the ways you could expedite some of
these cases would be to get their permission to go ahead and han-
dle it in that way. I don’t know how feasible that is.

I really am interested in looking at the whole procedure that you
are going through and have you analyze it to let us know if there
is something we can do to be of help, either through legislation or
whatever to expedite this thing as quickly as possible. So thank
you for your testimony and thanks for being here.
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TESTIMONY OF JON W. DUDAS,! UNDER SECRETARY OF COM-
MERCE FOR INTELLECTUAL PROPERTY, AND DIRECTOR,
U.S. PATENT AND TRADEMARK OFFICE

Mr. Dubpas. Thank you, and I will respond early to that question
you had. Would you like me to respond now or in the hearing?

Senator VOINOVICH. Whenever you would like.

Mr. Dupas. That is fine. 1 think there are things that can be
done. In fact, we have certain limitations. I am glad you had such
a good experience with the line. Our goal is to get an intellectual
property expert with regional expertise on the line who can either
help you or get you the person that can help. We have had over
400 calls and they have been largely successful when we have
worked with folks.

We cannot give legal advice or act as a person’s attorney because
we are securing intellectual property rights in our office. I am glad
you raised what you raised. We are working with other agencies
within the Department of Commerce to find out if there is a way
to give legal assistance to small businesses, or ways we can partner
with the private sector in order to give this kind of legal assistance,
so that we are not at odds with people trying to get intellectual
property rights in the United States but at the same time giving
them legal advice elsewhere. I would like to explore that further
and come back to you with some ideas we might have within the
](i)epartment of Commerce on how we might be able to get that

one.

I will also tell you the United States is pushing very hard. Our
office led negotiations on a treaty called the Madrid Protocol that
the United States has joined that makes it very easy for small
businesses, for any business, to get a trademark in one country and
then hopefully get it in 50 countries. We need to work with China
and other nations to make it that simple. You apply in the United
States and then you just choose a certain number of countries. We
are not completely there yet, but we do have a great number of
countries that are already organized and are able to do that.

I will be happy to go further and answer more questions you
have along those lines. Thank you for having this hearing and it
is a pleasure to be here. This is an opportunity to discuss the
progress made by the Bush Administration in combatting intellec-
tual property theft. Since my testimony before you last year, the
Administration generally and the Department of Commerce specifi-
cally have developed a multi-faceted approach within our agencies
to protect IP both here at home and in other countries.

Piracy and counterfeiting affect all Americans, as you noted, on
many levels. As I testified last year, IP theft is not solely an eco-
nomic issue. It is an incredibly important economic issue, but it can
also harm consumers’ health and safety. Everyone is affected, from
the hard-working parent buying medicines or baby formula, as you
have heard today from the private sector to the small business try-
ing to make a payroll, a tight payroll at times in light of unfair
competition from overseas and fakes in the streets. Most seriously,
intellectual property theft can involve organized crime as well as

1The prepared statement of Mr. Dudas appears in the Appendix on page 56.
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possible terrorist funding, who use the ill-gotten proceeds to fund
horrific acts against humanity.

STOP! is the most comprehensive U.S. Government-wide effort
ever taken to put an end to pirated and counterfeited goods. The
explicit goal of STOP! is helping American businesses secure and
enforce their IP rights at home and abroad. Issues surrounding
counterfeiting and piracy are being raised at the highest levels
within the Executive Branch in the United States. Putting an end
to IP theft is a priority of this Administration, with the NSC co-
ordinating the Departments before you today in the STOP! effort.
Already, the Administration’s direction has resulted in vigorous co-
operation among us and tangible results.

Secretary of Commerce Carlos Gutierrez is keenly aware of the
significance of IP protection for U.S. businesses. Secretary Gutier-
rez has emphasized that combatting IP theft is a top Commerce
priority across the Department. The Secretary could not have been
more direct or clearer when he stated during his recent trip to
China that “intellectual property rights violations are a crime, and
we don’t believe we should be negotiating crimes with our trading
partners.”

As Under Secretary of Commerce for Intellectual Property and
Director of the Patent and Trademark Office, I share the Sec-
retary’s sentiments and am dedicated to reducing the toll that IP
theft takes on all Americans, particularly with a focus on small
businesses and independent inventors.

The USPTO has a unique role in the Federal Government, being
the only executive agency that exclusively focuses on IP, including
the examination of patent and trademark applications in the
United States and advising fellow Administration departments and
agencies on U.S. IP policy and IP protection in other countries. Be-
cause I am most familiar with the USPTO’s own activities for
STOP!, I will take just a moment to share some of them. I know
you will want to explore further activities of other agencies, as
well.

Under the auspices of STOP!, the USPTO maintains the STOP!
hotline, that you called today. One of the things we can do best is
to advertise that, so I will take a moment to note that the hotline
number is 1-866-999-HALT. We couldn’t get STOP!. We would
have had to steal the name. HALT is close enough, since someone
already had the number STOP!.

Hotline callers receive information from USPTO’s IPR attorneys
with regional expertise, and IPR attorneys who have regional ex-
pertise on securing patents, trademarks, and copyrights on enfore-
ing those rights. If they don’t have the answer because it involves
another agency, they will give you the name of a person in another
agency and the caller can follow up. Since October 2004, we have
received more than 400 phone calls and we are working to try to
increase the number of phone calls we receive by making busi-
nesses more aware.

The USPTO has also launched an intensive communications
campaign to educate small businesses on protecting their IPR, both
in the United States and abroad. Earlier this year, the USPTO in-
augurated a conference series targeting small businesses by pro-
viding grassroots-level education on securing rights for copyright,
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patent, or trademark, with an emphasis on protecting IP overseas.
The first program was held in Salt Lake City last month. There
was an intense interest from small businesses. We have also
planned at least three more seminars through September.

In addition, some of our other programs focus exclusively on
doing business in China. Our next event, as you mentioned, is to-
morrow in Detroit. We had great registration from Midwestern
small businesses wishing to secure their rights.

The Department of Commerce is also working broadly to expand
awareness of IP risk and protection. Another initiative of STOP! is
a gateway website, www.stopfakes.gov. This website features
specialized information, including IP tool kits designed to help
small businesses protect their IPR in other countries such as
China, Korea, Mexico, and others. This is another cooperative effort
among agencies within the Administration.

A tremendous benefit of STOP! is heightened cooperation among
the agencies in our mutual goal of fighting piracy and counter-
feiting. For example, our colleagues at the Department of Home-
land Security and Customs and Border Protection are working with
the USPTO to inform trademark owners of the Customs recorda-
tion process in order to prevent the import of fakes.

We are working with our colleagues at the Department of Justice
and the Office of the Trade Representative to enhance the domestic
and international IP environment for American businesses.

Mr. Chairman, you have been very clear about the unfortunate
truth. Counterfeiting and piracy remain growth industries in some
countries. But the thieves’ days are being numbered. Combatting
IP theft is a top priority for this Administration, and the Adminis-
tration’s focus has already resulted in unprecedented levels of
interagency coordination. Commerce, working closely together with
other Federal agencies through STOP! is making progress in at-
tacking IP theft internationally and domestically.

Thank you very much for your time. I look forward to continued
questions.

Senator VOINOVICH. Thank you, Mr. Dudas. Ms. Espinel.

TESTIMONY OF VICTORIA ESPINEL,! ACTING ASSISTANT U.S.
TRADE REPRESENTATIVE FOR INTELLECTUAL PROPERTY

Ms. EspPINEL. Chairman Voinovich, Ranking Member Akaka,
other Members of the Subcommittee, thank you for inviting me
here today. I am pleased to have this opportunity to speak with
you about the enforcement of intellectual property and the Admin-
istration’s STOP! initiative.

The protection of IP is at the top of USTR’s enforcement agenda.
We have taken a comprehensive approach towards protecting IP by
employing all the tools and resources at our disposal to improve in-
tellectual property enforcement worldwide. For example, we have
used our Special 301 Report to spotlight areas in need of reform
abroad and we have used our FTAs to raise protection and enforce-
ment of intellectual property with those specific countries or blocks
of countries to a level comparable to our own. We will continue to

' The prepared statement of Ms. Espinel appears in the Appendix on page 65.
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use these tools in coordination with other agencies on behalf of our
right holders.

Protecting IP is one of the most complex issues of our trade agen-
da. Since the advent of TRIPS nearly 10 years ago, globalization
and new technologies have made it easier for thieves to steal, copy,
and sell auto parts, medicines, and sports equipment to unsus-
pecting consumers. This illicit trade is growing. International
criminal networks have found it more profitable and less risky to
raise cash by entering into the trade of counterfeit and pirated
goods. Unfortunately, existing international forums and agree-
ments have proven insufficient to adequately address this new
global challenge.

The international trade in fakes is hurting our companies and
our citizens, as demonstrated clearly by the testimony of Mr. Evans
today. U.S. businesses are having a difficult time tackling the prob-
lem, particularly small and medium-sized firms with limited staff,
resources, and operations to protect themselves. Making matters
worse, these firms are finding themselves having to address con-
sumer complaints of inferior products passed on as their own.

More needs to be done. The STOP! initiative is an important
start to addressing the challenges arising from the trade in fakes.
Announced late last year, STOP! is designed to bring together all
the major players, the Federal Government agencies that are
charged to protect the intellectual property, the private sector, and
our trading partners, to take action together in cracking down on
piracy and counterfeiting.

Through STOP!, we are tackling theft of IP along with seven
other participating agencies through a series of collaborative do-
mestic and international initiatives that will make the trade envi-
ronment friendlier for our consumers.

Domestically, as you will hear today, the agencies are working
with the private sector and taking comprehensive actions to real-
izing our October goals, including through our law enforcement and
home security actions, working with our businesses to help them
secure and enforce their IP rights, and working to eradicate the do-
mestic market by educating the public about the importance of in-
tellectual property and the risk of counterfeiting.

Internationally, we began earlier this year reaching out to like-
minded IP-friendly governments to build international support to
attack the trade in fakes. It is critical that we have other govern-
ments working with us in order to address this global challenge.

We are proposing a series of initiatives intended to enhance bor-
der enforcement, law enforcement interactions, and the exchange of
information to better use our resources and personnel to address
this shared problem. These initiatives are drawn from actions we
have been taking in the past year domestically to improve our own
enforcement of intellectual property. At the same time, we are also
learning from the practical solution and problems other countries
are encountering in their efforts fighting IP theft to consider how
we may further advance our cooperation and how we may be able
to improve our own domestic programs.

Multilaterally, we have been advocating support for a series of
initiatives in forums such as the G-8, APEC, and the OECD and
other regional summits to further anti-piracy and counterfeiting.
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By working within these organizations, we hope, among others, to
encourage countries that would otherwise not work directly with us
to accept stronger IP enforcement measures that will protect our
right holders.

Our efforts are yielding results. In assisting STOP! coordination
pursuant to the Administration’s overall policy, we facilitated out-
reach and significantly improved coordination. As a result of the
STOP! team’s collective efforts, APEC recently endorsed an initia-
tive on anti-piracy and counterfeiting that we proposed in Japan
and Korea, while the OECD has agreed to undertake a study that
}&gll }iiifc} governments in making the case for stronger action against

theft.

Through our FTAs, we have substantially improved IP protection
abroad. In close coordination with our industry, we have been
working intensely with, for example, Australia and Singapore to
ensure that the FTAs are fully implemented. We have also been
working with our current trading partners to develop action plans
to undertake similar efforts while we are engaged in the negotia-
tions.

Through our annual Special 301 Report, we have also witnessed
examples of how the report can affect change. For example, in
Pakistan, Pakistan has long been turning out millions of pirated
optical disks. It is a fact that we have highlighted to the govern-
ment there regularly and noted in our Special 301 Report by ele-
vating the country as a more egregious offender of intellectual
property. We were pleased to see Pakistan shut down six of the
plants cited in the report not long after the report’s public release
this year.

Mr. Chairman and Members of the Subcommittee, thank you for
providing me with the opportunity to testify. I know I speak for my
colleagues on the STOP! team when 1 say we appreciate your inter-
est, guidance, and vigilance on the important issue of protecting in-
tellectual property. We look forward to working with you to fine-
tune our efforts with the goal of improving the situation for Amer-
ican rights holders worldwide. This task is a top priority for each
of us. I look forward to your questions.

Senator VOINOVICH. Thank you. Mr. Baldwin.

TESTIMONY OF DANIEL BALDWIN,! ACTING ASSISTANT COM-
MISSIONER, OFFICE OF STRATEGIC TRADE, U.S. CUSTOMS
AND BORDER PROTECTION, U.S. DEPARTMENT OF HOME-
LAND SECURITY

Mr. BALDWIN. Good morning, Chairman Voinovich and Members
of the Subcommittee. Thank you for this opportunity to testify and
update you on the steps that the Department of Homeland Security
is taking to improve the enforcement of intellectual property rights
as part of the Administration’s STOP! initiative.

Both U.S. Customs and Border Protection, CBP, and Immigra-
tion and Customs Enforcement, ICE, are full participants in the
STOP! initiative. But my testimony this morning will focus on the
contributions of CBP, the primary agency responsible for border en-
forcement in the STOP! initiative.

1 The prepared statement of Mr. Baldwin appears in the Appendix on page 70.
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CBP, as the guardian of the Nation’s borders, safeguards the
homeland foremost by protecting the American public against ter-
rorists and instruments of terror while at the same time enforcing
the laws of the United States and fostering the Nation’s economic
growth through lawful trade and travel, including the laws and
regulations related to the protection of IPR.

Between 2000 and 2004, the number of importations into the
United States grew by approximately 20 percent and the value of
those imports grew by 24 percent. Interestingly, during that same
5-year period, the number of Homeland Security seizures for coun-
terfeit and pirated goods at our borders increased by 124 percent
and the value of those goods increased by 306 percent. I identify
these numbers to show you the magnitude and the scope that faces
CBP at the border in enforcing these IP infringing goods.

Although China accounts for much of this increase, seizures of
counterfeit and pirated goods from other countries have also in-
creased. There have been estimates already cited this morning that
7 percent of all global trade involves counterfeit and pirated goods.

Although CBP’s efforts to date have been successful, the flood of
IPR-infringing imports requires us to explore new ideas for IPR en-
forcement. Today, I will discuss new approaches CBP is taking as
part of STOP! to enhance and complement traditional methods of
DHS’s IPR enforcement.

With the STOP! initiative, CBP is diversifying its IPR enforce-
ment portfolio in moving beyond our traditional methods. These ap-
proaches improve our ability to identify high-risk companies and
shipments while maintaining the flow of legitimate trade.

In addition, our STOP! initiatives include greater cooperation
with the business community and other government agencies to
provide improved protection. Our initiatives include creating and
testing an innovative statistical risk model for assessing IPR risks
at the border; establishing a post-entry verification or IPR audits
program designed to identify business practices that leave us vul-
nerable to IPR violations and determine the scope of a company’s
IPR violation. We are collaborating, as has been mentioned, with
the Patent and Trademark Office to make it easier for businesses
to obtain trademark protection through the recordation process.
And finally, we have been engaged in issuing proposed regulations
to enable CBP to better protect U.S. copyrights for sound record-
ings and motion pictures and some audio-visual works.

I would mention IPR risk modeling as a method to enhance our
current efforts by applying a statistical model to our import data
and to data provided by other government agencies and from the
business community to identify that risky neighborhood or what we
would call a model that identifies the characteristics of IPR in-
fringement. We are then able to apply that model to both the trans-
actions and to an account-based form, meaning we will better tar-
get for transactions coming across the border, but more impor-
tantly, be able to better target companies that participate in risky
businesses for IPR infringement.

That IPR risk model leads us to the innovative program that we
have established for creating IPR audits. For the first time, CBP
is conducting approximately two dozen IPR audits for companies
that exhibit strong characteristics for IPR infringement. We con-
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duct an audit to look at their internal control systems to evaluate
whether they are sufficiently prepared to ensure that they are not
importing IP infringing goods and work with those companies to
ensure that they are able to maximize their internal control sys-
tems to guarantee against IP infringement.

We are also working, as I mentioned, with the PTO to streamline
our recordation process. We have been working with PTO to de-
velop a hyperlink system so that when a company is able to reg-
ister their trademark with PTO, they will automatically be linked
to Customs to record their mark to help us protect their mark, as
well. What is key here is that this is our main initiative to help
small businesses identify and help us protect their mark by simul-
taneously recording with Customs. We hope to have that system up
and running later this summer.

With our STOP! initiatives, CBP has broken new ground in the
fight against counterfeiting and piracy. We will continue to work
with DHS headquarters, our colleagues at ICE, and other partner
agencies as well as other industry, and continue to improve our
targeting and enforcement efforts to deprive IPR violators of their
illicit financial gains.

Thank you again, Chairman Voinovich, Members of the Sub-
committee. Thank you for the opportunity to testify. I look forward
to your questions.

Senator VOINOVICH. Thank you, Mr. Baldwin. Ms. Parsky.

TESTIMONY OF LAURA H. PARSKY,! DEPUTY ASSISTANT AT-
TORNEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF
JUSTICE

Ms. PARsky. Chairman Voinovich, Members of the Sub-
committee, intellectual property enforcement is an extremely im-
portant topic to the Department of Justice, and I commend you for
holding this hearing to explore how the U.S. Government is re-
sponding to the growing threat of intellectual property theft.
Today, I am pleased to share with you the Department of Justice’s
efforts to protect intellectual property rights through its enforce-
ment efforts and participation in the STOP! Initiative.

Mr. Chairman, we are at a pivotal time in the history of intellec-
tual property rights enforcement. A number of factors have con-
verged to create unprecedented challenges to intellectual property
rights holders and to law enforcement. The Internet and technology
have made piracy and counterfeiting easier and less expensive than
ever before. At the same time, the quality of the illicit goods is
often near perfect. Detecting these illegal operations is more dif-
ficult than in the past and is compounded by sporadic and incon-
sistent enforcement throughout the world. Piracy and counter-
feiting are low-risk, high-reward endeavors which are beginning,
not surprisingly, to attract international organized crime syn-
dicates.

The Department of Justice occupies a unique role in our govern-
ment as the sole agency with criminal prosecutorial authority. One
of the most important contributions the Department makes to the

1 The prepared statement of Ms. Parsky with an attachment appears in the Appendix on page
76.
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protection of intellectual property rights, as well as to the STOP!
Initiative, is the prosecution of organized criminal networks that
steal the creative works of U.S. businesses, both large and small.

As my written testimony highlights, in the past few years, the
Department has undertaken several of the most significant and
successful multi-district and international law enforcement oper-
ations, dismantling some of the most prolific Internet piracy groups
that steal digital copyrighted works, such as software, movies,
games, and music, and distribute them worldwide on the Internet,
often before they are released for commercial sale to the public. It
is these digital copies that are so often used to create the counter-
feit hard copies that are sold at international borders.

One example of this effort is Operation FastLink, in which the
Department led the single largest international enforcement effort
ever undertaken against online piracy. In one 24-hour period begin-
ning on April 21, 2004, law enforcement executed over 120 searches
in the United States and ten countries across multiple time zones.
Through this unprecedented effort, we have identified over 100 in-
dividuals believed to have engaged in online piracy, many of whom
are high-level members or leaders of online piracy release groups.
Since last December, eight of these offenders have been convicted
and many more individual prosecutions are ongoing.

Although these large-scale enforcement operations are rescurce-
and time-intensive, they are an extremely effective way to enhance
international intellectual property enforcement. By attacking the
top level of the counterfeit distribution chain in this way, before
the stolen works reach peer-to-peer and other distribution networks
both online and off, the Department ensures the greatest protection
for rights holders and consumers against the illegal reproduction
and distribution of copyrighted and counterfeit materials.

In addition, through working on joint operations with our foreign
counterparts, we are enhancing their understanding of and ability
to pursue future intellectual property prosecutions.

Although investigation and prosecution is our primary focus,
combatting intellectual property crime requires a multi-faceted ap-
proach, one that is global in scope and maximizes interagency co-
ordination within the U.S. Government.

In this regard, the Department of Justice participates regularly
in the interagency collaboration and international outreach that
are fundamental to the STOP! initiative. Department officials have
participated in the recent STOP! tours to Asia and Europe, and we
are working with other agencies to increase public awareness of the
harms of intellectual property theft. Through training and inter-
national outreach, we seek to help U.S. businesses work with for-
eign law enforcement to protect their intellectual property rights.

During these international trips, the Department has met di-
rectly with its foreign law enforcement counterparts, generating
increased foreign interest in strong international enforcement of in-
tellectual property rights. By developing this law enforcement net-
work and points of contact through the STOP! international out-
reach, it will be easier and faster to enlist the cooperation of for-
eign law enforcement when future U.S. investigations identify for-
eign targets. It will also assist foreign investigations and prosecu-
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tions directly affecting American intellectual property business in-
terests in foreign countries.

In addition to our prosecutorial and international efforts, the De-
partment’s principal contribution to STOP! has been the work of
the Department of Justice’s Intellectual Property Task Force, or
“IP Task Force.” Last fall, the IP Task Force completed a wide-
ranging and exhausting—exhaustive review—it was also exhaust-
ing—of the Department’s intellectual property enforcement efforts.
Its collective recommendations were issued in a 70-page report last
October. The Department is now engaged in the considerable and
important work of implementing those recommendations.

For instance, in January of this year, the Department expanded
its Computer Hacking and Intellectual Property (CHIP) program
and the designation of CHIP coordinators in every U.S. Attorney’s
Office nationwide, bringing the total CHIP network to more than
200 prosecutors trained in prosecuting high-tech and intellectual
property crimes.

Piracy is a global problem that requires a global response.
Through its contributions to the STOP! 1initiative, the Department
of Justice has made international prosecutions a priority within our
overall intellectual property strategy. Our goal is to lead by exam-
ple and to build international law enforcement relationships that
allow us to work with our foreign counterparts in attacking this
global problem.

While our primary focus and responsibility lies in the enforce-
ment of this Nation’s criminal intellectual property laws, we are
committed to working effectively with other U.S. agencies to ensure
that the overall intellectual property rights approach of the United
States is second to none.

Thank you again for this opportunity to address the Department
of Justice’s efforts to protect intellectual property rights. I will be
happy to answer any questions you may have.

Senator VOINOVICH. Thank you, Ms. Parsky. Dr. Yager.

TESTIMONY OF LOREN YAGER,' DIRECTOR, INTERNATIONAL
AFFAIRS AND TRADE, U.S. GOVERNMENT ACCOUNTABILITY
OFFICE

Mr. YAGER. Chairman Voinovich, good morning, other Members
of the Subcommittee. Thank you for the opportunity to appear
again before the Subcommittee, this time to discuss our work on
U.S. efforts such as the STOP! initiative to protect U.S. intellectual
property rights.

The statement is drawn from the report that we did on intellec-
tual property protection last year, and we have held a number of
interviews in recent weeks to update the material. I ask that my
written statement be made part of the record.

Senator VOINOVICH. Without objection.

Mr. YAGER. Mr. Chairman, we know that the effects of IP theft
on the U.S. economy are enormous, but the testimony of Mr. Evans
of Will-Burt also shows the profound effect that these can have on
individual businesses. From our trips to China, Brazil, the
Ukraine, and Russia, we also assembled some illustrations of the

1 The prepared statement of Mr. Yager appears in the Appendix on page 88.
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kinds of material that are easily available in those other locations
and we have also shown some of the prices of the real versions as
well as the copied versions so that people can get an understanding
of just what is involved there. So we have a few items for display
up on the table.

Senator VOINOVICH. Why don’t you talk about those for just a
minute.

Mr. YAGER. OK. One of the things that we can demonstrate, as
some of the other witnesses also referred to, there is a wide range
of quality when it comes to the types of goods that are available.
In some cases, it is quite hard to determine whether it is legitimate
or not. In other cases, it is very clearly a knock-off. But it is one
of the reasons why the participation of the government agencies
and the private sector is so important, because in many cases, only
the private sector can determine whether the goods that is being
sold is, in fact, a fake or a real item. So close cooperation between
the agency officials and the private sector is obviously important.

For example, we were in Hong Kong looking at goods coming
across the border from China and the Customs official had broken
open a couple of boxes of apparel, could not tell whether these were
legitimate or not, and made the interesting point that even the
company representative in Hong Kong couldn’t look at those to de-
termine whether they were real or not. He had to consult his order
book to see whether, in fact, that was a real product. So it shows
just the kind of range of quality that you have. Some are very
clearly knock-offs. Some are quite difficult to distinguish from the
real thing.

So, Mr. Chairman, you heard from the Administration witnesses
about the STOP! initiative. The purpose of my oral statement is to
put STOP! in the context of the other coordination efforts that the
U.S. Government has to enforce IP and to note some areas where
U.S. efforts could be improved.

First, it is important to note that STOP! includes a range of
agency activities that were already underway as well as some that
have begun as part of the initiative. For example, the Justice De-
partment Task Force on IP was already underway, but those ef-
forts have now been rolled into STOP!. In addition, the OECD
study that was mentioned earlier on the extent of IP piracy that
has recently been agreed to has been under discussion for some
time and STOP! may have provided additional momentum to get
this study off the ground. The most visible new efforts undertaken
as part of STOP! are the outreach efforts, the visits of the Adminis-
tration to foreign countries, including a trip to Asia as well as a
trip last week to Europe.

The second point I want to make is that STOP! is only one of a
number of other IPR coordination mechanisms underway within
the U.S. Government. I think it is useful to contrast the perform-
ance of three of these mechanisms, the Special 301 process, the
NIPLECC, and the IPR Center.

Based on the evidence we collected in our visits to four countries
and in our discussions with industry and agency officials, we found
that the Special 301 process was having a positive effect on agency
coordination and it also had some positive effects on legislation in
certain countries. On the other hand, we found that the
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NIPLECC—that is the National Intellectual Property Law Enforce-
ment Coordination Council—has had little effect on coordination,
and the private sector has little confidence in that group. As you
know, the NIPLECC was provided with $2 million during the most
recent appropriations cycle but does not appear to have decided
how to use that funding.

The third coordination mechanism, the IPR Center, is a joint ef-
fort between DHS and the FBI, but this group has lost a number
of its on-board staff since we completed our work last year. At the
current time, only about half of the positions in the center are filled
and the lack of secure access to FBI computer systems at the cen-
ter means that the slots are not always effectively utilized.

Based on these three examples, Mr. Chairman, there is a mixed
picture when you look at the various coordination mechanisms
within the government on this important matter. As a result, look-
ing beyond the increase in attention that STOP! might provide in
the short term, it is unclear whether there is a permanent mecha-
nism that will enable U.S. agencies to successfully coordinate on
the enforcement side issues.

Based on our prior work, we believe that there are specific steps
that the agencies can take to improve the effectiveness of their ef-
forts. One step is for DHS to complete the targeting effort that was
described earlier as targeting is the only way to make the most of
the scarce resources at the border for inspecting cargo.

A second step is for agencies to tighten some of the high-risk sys-
tems that still exist. We pointed out a number of weaknesses in the
CBP inbound system that allows enormous volumes of cargo to be
shipped throughout the United States with limited inspection and
control.

Third, we think that the agencies can better communicate how
small and medium-sized firms can utilize the law enforcement op-
tions of agencies such as CBP, and the agencies can also provide
better information to firms regarding the prospects for protection
of their intellectual property abroad.

Mr. Chairman, let me make one final observation. Despite the
scale of the IP problems abroad and the extensive interagency ef-
forts and Special 301, sanctions have been used only once, and that
was against the Ukraine, and the last WTO case on IP protection
was brought in the year 2000.

Mr. Chairman, this concludes my statement. I would be happy
to answer any questions that you have.

Senator VOINOVICH. Thank you very much, Mr. Yager.

Customs and Border Patrol, you have talked about these audits,
Mr. Baldwin.

Mr. BALDWIN. Yes.

Senator VOINOVICH. You have done the audits and the question
is, once the audits are done, what do you do with them? For exam-
ple, if you determine that a company, a trading company or what-
ever it is, doesn’t have things in place in terms of checking to make
sure that the stuff coming in here is not violating intellectual prop-
erty rights, what do you do?

Mr. BALDWIN. Well, we have several steps and we are actually
pursuing now what is the proper remedial or punitive action to be
taken. First, I would like to highlight the fact that this is rather
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unique for how we would traditionally enforce IPR. I think we have
a traditional approach that you would need to examine the goods
at the border, open the container, find the infringing mark, and
take action against the transaction and the transaction alone.

What this approach is really trying to do is hold the businesses
accountable for their IP infringing goods. This is a unique ap-
proach.

So now to more directly answer your question, Mr. Chairman,
what we would hope to do is evaluate their internal control system
to identify the various weaknesses that they have if we find in-
fringing goods, and we have in the warehouses. We have made sei-
zures. We have made destructions. We have worked with the com-
panies to try to improve their system and give them an idea of the
best practices to ensure that this does not continue. But we also
have the recourse of applying greater levels of examinations now
that they have established a pattern

Senator VOINOVICH. This is stuff that is coming to this country—
you are examining it when it gets here, right?

Mr. BALDWIN. Yes.

Senator VOINOVICH. What if you find out you have a company
that 90 percent of the stuff they are bringing in is counterfeit? Why
don’t you, when you find that 90 percent of a company’s shipments
are counterfeits, just say you can’t ship to the United States any
more. Goodbye, we are not going to allow you fo import any more
into the United States of America, period. Can you do that?

Mr. BALDWIN. I think we could certainly explore that option if we
were to find 90 percent. Unfortunately, I don’t think we ever find
a margin of error that high. Even though we might make 7,000 sei-
zures last year for IP-infringing goods, I would suggest that there
wasn’t any one company that dominated the vast majority of those
seizures.

You will find consistently where we show two-thirds of the in-
fringing goods are coming from China and we might find other
countries that are sourcing those IP-infringing goods, but we are
not finding a prevalent number of companies that account for those
seizures or discrepancies on an annual basis.

However, what I think our program for IPR audits is trying to
identify is that there are companies that are vulnerable for IPR in-
fringement and we are trying to attack it in that fashion, as a com-
plement to our traditional—

Senator VOINOVICH. Do you have the authority to do it? Right
now, if two-thirds of the stuff coming in from a company is counter-
feit, are you saying, look, you have demonstrated that you are a
bad company, you are a counterfeiting operation. Can you stop
them and say, we are not going to accept any more goods in the
United States?

Mr. BALDWIN. I would be happy to get you a list, as a question
for the record, as to what our remedial actions are under our cur-
rent authority and how we could proceed if we found such an egre-
gious violation.

Senator VOINOVICH. I would like to find out whether or not you
need additional laws for you to make that happen.

We have the STOP! operation, OK. Mr. Evans patently has a sit-
uation where his trademark has been infringed upon. Why can’t
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you determine that they have been infringed upon and basically
say that if this company that has infringed on them is importing
into the United States, that they can’t bring their goods here? In
other words, you give an order to say—my thought was that you
have got a place where somebody can go and it is obvious based
on everything that you can see, all the information that he brought,
he has available, that there has been a knock-off. It is over-
whelming. Why can’t you then say to Customs, this product should
not be brought into the United States?

Mr. Dubpas. You can say to Customs—there are certain products
that can’t be brought into the United States, there is this par-
ticular product that is being imported, and we think it is counter-
feit. I don’t mean to speak for Customs but I think Customs works
very closely with the private sector on that topic and they can iden-
tify counterfeits.

One of the things that was just testified to earlier was that we
are working with Customs, particularly with small businesses, in
making sure that small businesses know very early on that when
they get their trademark, they should record that with Customs
immediately. In fact, we are putting that information on the notice
of trademark registration so that the very first set of instructions
they get with their trademarks include going to Customs.

Senator VOINOVICH. In terms of STOP!, and you said you got 400
calls, how many of the 400 people that have called have gotten any
kind of remedy?

Mr. Dupas. I would like to say that every single person who has
called has gotten some form of remedy. The wide variety of calls
we have gotten have included one woman calling who wanted to
start a company called “Copycats” and sell counterfeit purses in the
State of Washington. We convinced her why that was not a good
idea through pangs of conscience.

We have had hundreds of calls from people calling to find out
what they need to do to register for trademarks in the United
States. You would think that this is something that might be prob-
lematic. It is not problematic in that it is the precursor for getting
intellectual property anywhere else in the world if they are oper-
ating in the United States. In many cases, you need your IP in the
United States before you will be able to get it, or at least to secure
your rights.

We have had people calling in particularly with questions about
what are the risks philosophically and specifically about whether
or not to invest in China, whether or not to start a business in an-
other country, or how might I get my trademark.

I think to a degree everyone has had the opportunity to discuss
the issue. We have not been getting the kinds of calls where they
are asking for an investigation to begun.

Senator VOINOVICH. Mr. Evans, he has got his property, these
masts. If they are being brought in the country now, could you stop
them from being brought in?

Mr. DuDpas. I think Mr. Evans could—if they were being im-
ported into the United States. The first step would be that Mr.
Evans would be able to enforce his rights. Our laws are very clear
tshat you cannot import an infringing product into the United

tates.
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Senator VOINOVICH. What would Mr. Evans do?

Mr. DubpaAs. If they are importing it from within China

Senator VOINOVICH. If I know a company is shipping counterfeits
into a U.S. port.

Mr. Dubpas. With that kind of information, I would defer to Cus-
toms about specifically where he would go. If he calls our line, we
will make certain that we help as much as we can or get him to
a person within Customs. Customs could also work on that. If you
know there is certain manifest information and you know where it
is coming in. Folks from the private sector do that all the time, and
as you noted——

Senator VOINOVICH. OK, but the question is somebody has got to
make up their mind that he has been infringed upon, somebody
here says, you have been infringed on. And the question is, can
somebody say he has been infringed on and then call Mr. Baldwin
and say, Mr. Baldwin

Mr. DuDpAS. Actually, we can't make a determination about
whether or not a product that we haven’t seen is infringing. Cer-
tainly, any private business can say, “I know it is not my product
coming in.” That puts it under suspicion. Again, I think this is
something more for Customs. Customs looks at that and then Cus-
toms has the ability to identify it as a counterfeit or not and seize
it.

Senator VOINOVICH. Just one more minute. Go ahead, Mr. Bald-
win.

Mr. BALDWIN. I was just going to add that, ironically enough, Mr.
Evans and I were having this same discussion just before the hear-
ing began where we were discussing that he was interested in re-
cording his mark now with Customs in the event that there should
be some imports of this product.

We have many avenues where, much like the STOP!-—

Senator VOINOVICH. Could he do that now?

Mr. BALDWIN. He could do it now. If he has registered his trade-
mark——

Senator VOINOVICH. And could you do anything about it?

Mr. BALDWIN. If there were imports of his product. He would no-
tify us. We would record it, have it in our systems, and be prepared
should imports that infringe on his mark occur.

We also have other avenues. I will discuss very quickly about——

Senator VOINOVICH. The question I have is—and I have gone on
too long, but the question is, who determines that he has been in-
fringed upon? What determination has been made that he has been
infringed upon?

Mr. BALDWIN. Customs and Border Patrol does have the legal au-
thority to make an infringement determination should an import of
the infringing merchandise occur. So Customs can do that within
our own authority. What we request ahead of time, though, is that
Mr. Evans record his mark with Customs. That helps give us more
information as to what his mark entails, what are the technical
specifications, what would be required, and helps us help him pro-
tect his mark.

Senator VOINOVICH. OK. Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.
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Ms. Espinel, in February 2005, the International Anti-Counter-
feiting Coalition submitted recommendations to the U.S. Trade
Representative regarding countries that do not adequately protect
and enforce intellectual property rights. The coalition reported that
some IPR holders believe the Mexican enforcement environment is
worse than China and the coalition recommended that Mexico be
placed on the priority watch list. My question is, how is the USTR
working with the Mexican Government on this issue?

Ms. ESPINEL. Let me mention a couple of things. One is Mexico
does have a significant enforcement problem, and that is a concern
to us not only because our rights holders are investing there, but
because we share a border with them, and USTR has directly been
raising those concerns with the Mexican Government and has
made it clear to them that this is one of our top priorities for them
that they have to address. So we have been using the Special 301
Report, but our ongoing bilateral discussions with Mexico to make
quite clear that this is a serious concern for us.

I also want to note, though, that as has been mentioned here, we
have been under the STOP! initiative reaching out to other trading
partners to try to increase our coordination and cooperation with
them, and although we have not yet, as has been mentioned, we
have visited several countries in Asia. We have visited several
countries in Europe. We are also planning to be talking to Canada
and Mexico, key trading partners with whom we share a border,
to try to increase our cooperation with them under the STOP! ini-
tiative.

If I could just make one other point, one of IACC'’s other concerns
that they raise had to do with transshipment and the problem that
we have of counterfeit and pirated goods going through Free Trade
Zones. That is one of the things that we are trying to address
under the STOP! initiative, and in our Special 301 Report this
year, we included a new section highlighting the problem of trans-
shipment through Free Trade Zones and our concern with them at
the—in direct response to the concerns raised by IACC.

Senator AKAKA. Dr. Yager, in your testimony, you discuss the
risks associated with the in-bond system run by the Department of
Homeland Security.

Mr. YAGER. Right.

Senator AKAKA. This program allows cargo to be transported
from one U.S. port to another U.S. port before it is formally entered
into U.S. commerce or exported to a foreign country. In your writ-
ten testimony, you stated that in-bond shipments are the least in-
spected and a fast-growing sector and are, therefore, considered
high risk.

Can you discuss what specific recommendations GAO has made
to DHS on the in-bond system, and can you elaborate on how this
system can be exploited to allow pirated and counterfeited goods to
enter the United States?

Mr. YAGER. Thank you, Senator Akaka. We actually did a report
that looked in depth at the in-bond system that came out in Janu-
ary 2004, and we had a number of recommendations which I will
go over. But for people that aren’t familiar with the in-bond sys-
tem, it is a situation where the goods physically enter the United
States in a port like Los Angeles or Long Beach or New York; then
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they are shipped internally into another city in the United States.
For example, if it is apparel, it might be going to Cleveland or Cin-
cinnati, where many of the headquarters of certain firms are. And
then it is brought into the commerce of the United States at that
port, for example, in Cincinnati or another place.

Now, the problems that we found with this particular in-bond
system was it had a number of internal control weaknesses which
meant that many of the goods that were being brought into this
country were then put in this in-bond system, and let me just say,
this is not a small percentage of U.S. imports. Estimates are that
as high as 50 percent of U.S. imports coming into the ports are
shipped in-bond and then entered into the commerce in an interior
city.

But between that time when it comes into the U.S. port and
when it is actually entered into the commerce in that interior city,
there is very weak internal control on that system. For example,
there are long time periods to allow the trucks to get from the
entry port to its port of entry into the United States. And then
there are also situations where it is a very poorly automated sys-
tem such that there is no specific control on how to close out ship-
ments. So the shipments could be diverted into the commerce of the
United States without actually having gone through the formal
entry process.

So we had a whole range of recommendations on how to fix the
in-bond system and we are working right now and we have been
trying to get responses from DHS to determine how they have
changed and what progress they are making in trying to fix the
system. But we did find it to have serious weaknesses in terms of
its controls over the merchandise, which means that some of that
merchandise could get into the U.S. commerce without having been
officially entered through a port of entry and going through DHS.

Senator AKAKA. Thank you. Ms. Parsky, as you know, one of the
fastest-growing areas of IPR crime is pirated music and movies and
illegal file sharing on the Internet. There will always be individuals
who want something for nothing. Recently, however, industry and
the government have worked together to educate consumers on
how such actions impact our community.

Have there been any noticeable changes in public attitudes in the
U.S. regarding the risk of illegal file sharing, for example, and
what more can the Justice Department do regarding IPR crime
prevention?

Ms. PARSKY. Senator, you raise a very important point, which is
the public attitude within the United States about piracy, and
particularly for children, and the widespread piracy of music and
movies and video games, and this is something that the Justice De-
partment is very aware of. We have, as part of the IP Task Force
Report’s recommendations, launched a public awareness campaign.
Former Attorney General Ashcroft held the first session of a pro-
gram called “Activate Your Mind, Protect Your Ideas” soon after
the release of the IP Task Force’s Report. This was a program for
high school students where there were convicted perpetrators, IP
thieves, who came and spoke to the students as well as those who
create the products to give them a sense of what kind of damage
is done by this type of piracy.
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On April 28 of this year, current Attorney General Alberto
Gonzales was in Los Angeles for a second part to this program that
was focused on the movie industry. He spoke to a number of high
school students about what it really means to be stealing these
things, and how even if it is over the Internet, it causes the same
harm and is the same type of crime as if it were a physical CD.

This is something that is going to take a long-term effort, be-
cause I think that there is a problem in terms of youth not under-
standing the damage that is caused by IP theft. But it is something
that we are committed to doing, and it is going to take reaching
into high schools, but really into elementary schools where children
are starting to develop their ideas of what is right and wrong and
what is actually against the law, to educate them.

But I will tell you that this is a long-term effort because I think
there is an attitude problem across the United States, and it is
something on which we are trying to partner with private industry
and with other government agencies. I know that PTO has also
been engaged in a public education campaign. So we are trying to
find ways that we can work together to get the message out, to
educate the public, and then most importantly, through a lot of our
criminal prosecutions, we are searching for those cases that will
send out a very strong deterrent message and to publicize those,
so people know that this is something that is illegal and that there
are consequences for the behavior.

We have brought recently some cases involving the most recent
developments, the most high-technology means of piracy, such as
peer-to-peer networks using the BitTorrent technology, and so we
have brought these cases to send a very clear message that no mat-
ter what type of technology you use, that it is illegal and that we
will find a means to enforce the U.S. laws.

Senator AKAKA. Thank you very much for your responses. My
time has expired, Mr. Chairman.

Senator VOINOVICH. Senator Carper.

OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Thanks, Mr. Chairman. To our panel, welcome.
Thanks for joining us this morning and for your presentations.

A long time ago, I was a Naval flight officer. I served a fair
amount of my time in my squadron in Southeast Asia and occasion-
ally I would fly in and out of Taiwan. I recall our air crews buying
books and reading them and they were just knock-offs of classics
and other texts and so forth. We probably still have a few in our
library at home. But at the time, Taiwan was regarded as a Nation
that didn’t pay a lot of heed to intellectual property rights. They
had an opportunity to make a dollar, knock-off something of ours,
they would just go ahead and do it.

Now, it looks like the nation, from your testimony, from what I
have heard, the nation that is the greatest perpetrator of dealing
in counterfeit goods is China, which sort of leads me to wonder,
what has happened to other countries who sort of led the way in
this effort, among them Taiwan? Do they continue to persist in
counterfeiting goods as they once did? Have they changed their
ways? Have they mended their ways? And are there any lessons
that we might learn with respect to countries like Taiwan and their
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previous practices that might apply to courses we would take with
China?

Mr. DuDpas. Yes, there are many lessons learned. In fact, what
your experience was and what you are speaking about now, is
something that goes back scores of years, if not hundreds of years.
There is a question of development of countries and whether or not
countries begin by copying to jump-start their economies and then
eventually get their own products and have their own interests in
turning out their own products and their own innovation. These
statements have been made about a number of Asian nations. That
has been said about the United States 100 years ago that the
United States had a model along those lines.

I think there are places that disagree with that, but there are
certainly signs that this may be the case here, as well. If you can
jump-start an economy along those lines, it is our responsibility to
make certain that China, the largest country in the world, realizes
today, and all developing nations realize today that intellectual
property enhances their development. It does not hurt their devel-
opment.

By educating those countries, by working with them both
through the carrot and the stick, we are letting them know that
this is unacceptable from a trade perspective and to their trading
partners. We spend a great deal of time working with those coun-
tries to develop their systems.

One piece of good news continuing along this path in China is
they had more patents issued last year to Chinese nationals than
they did to foreigners for the first time in their history. They have
the largest trademark office in the world. They are learning more
and more every day that they need to innovate if they are going
to produce. It is our responsibility to make certain they understand
that it is unacceptable to us and that they have to play within the
rules.

Senator CARPER. Does anybody else want to add to that? Please,
Dr. Yager.

Mr. YAGER. I would like to add just a couple points. One thing
that you brought up here is China 1s a particularly important prob-
lem for two reasons. One, it is such a large internal market. Losing
access to that market is quite a big problem in itself. But then, ob-
viously, China is also a world-class exporter of these kinds of pirat-
ed goods.

We visited a number of countries in our work, but China was the
one that had that particular combination of being both a large ex-
porter as well as a large consumer of many of these goods. That
is what makes it obviously so important.

But I think your point is one that, when the United States can
ally itself with interest groups within those nations that have simi-
lar goals, the likelihood that they will be successful in getting laws
changed and getting enforcement and protection of intellectual
property goes way up. Some countries obviously don’t have a lot of
intellectual property to protect and, therefore, linking with interest
groups inside those countries, frankly, is quite difficult, while oth-
ers, there may be pockets of groups that do have interest in pro-
tecting their intellectual property. It behooves the United States to
work closely with those groups because they can provide some of
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that domestic support for what is a fairly intensive and expensive
effort to enforce these rules.

Senator CARPER. All right. Thank you.

Ms. ESPINEL. If I could just add to that, I think the USTR is gen-
erally better known for being the stick rather than the carrot and
we have worked intensely with Taiwan. We have been very con-
cerned about their intellectual property enforcement and we have
made that a priority issue with Taiwan for a number of years. So
I think one of the lessons learned, generally, is that we need to
keep the pressure on with countries with whom we have concerns.
Taiwan has started to respond to that. They have begun improving
their enforcement. In recognition of that, USTR moved them down
the 301 Watch List earlier this year.

But I think one thing that has changed, a relatively new develop-
ment, are exports of counterfeit and pirated goods and the export
market that is being created, and I think in order for us to be able
to address that effectively, we really do need to cooperate with our
trading partners. That is not something the United States can do
alone, and that is one of the primary objectives, as you know, of
the STOP! initiative, is to try to bring our trading partners to-
gether so that we can deal with this international trade and export
of counterfeit and pirated goods in cooperation with them.

Senator CARPER. Let me ask a somewhat different question.
There is a table up here, as we can see, and on the table are a vari-
ety of goods. I am not sure what all of them are. I recognize the
sneakers. It looks like some of it might be toothpaste. I don't see
any what looks like it might be prescription medicines, knock-offs
on-——

Mr. YAGER. There actually are some pharmaceuticals, I think
just in front of the household goods. There are a couple of copies
of prescription medicines.

Senator CARPER. One of the issues that has been kicking around
here in the Senate for a while, and in the House, too, for a couple
of years is the issue of reimportation of prescription medicines or
pharmaceuticals, and I would ask you to—I don’t care who takes
this on, but for whoever feels comfortable, in talking with us about
the counterfeiting of prescription medicines or pharmaceuticals and
what we need to be mindful of. What do we face in terms of the
flow of counterfeit drugs into this country? How are we trying to
deal with that, and how should we be dealing with that threat?

Mr. DUDAS. Regarding counterfeits, I can tell you that the World
Health Organization has done a study stating that 10 percent of
the world’s market in pharmaceuticals is counterfeit. It was a
small study, but of those that they found, 67 percent didn’t contain
the right amount of the active ingredient or contained a different
kind of active ingredient. As you can imagine, someone who bases
their business on stealing doesn’t have the greatest integrity in the
quality of their product.

In the United States we don’t have that problem because of how
strong Customs is and because of what our rules and laws are. 1
can only speak from an IP perspective that we need to be incred-
ibly careful, knowing what level of counterfeits there are out there
iSn the world versus knowing that we have safe drugs in the United

tates.
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Mr. YAGER. I can add just a short matter——

Senator CARPER. Please.

Mr. YAGER. One of the things that is actually different about
pharmaceuticals is, in many cases, they are actually imported by
the end user. So it doesn’t come in through the kinds of containers
and shipments that we have mostly talked about here this morn-
ing, that many of the goods that are being imported are individuals
who are using it through a website or they have other contacts out-
side of this country and it is being imported in very small quan-
tities. And therefore, it is actually a very different kind of an in-
spection and targeting mechanism than what we have talked about
today.

GAO did a report on that earlier this year, I believe, where we
talked about the importation of pharmaceuticals, and it really just
has to do with trying to look at the small package deliveries and
get some sense of how many of those might be containing illegal
goods, because obviously, there are some real dangers associated
with the kinds of goods. When it becomes pharmaceuticals, there
are some real dangers to the consumers, that they are importing
something which is fake and doesn’t have the active ingredient, or
maybe worse, that it has some other ingredients that could be
harmful.

Senator CARPER. All right. My time has expired, Mr. Chairman.
Thank you.

Senator VOINOVICH. Senator Levin.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Mr. Chairman. Thank you for holding
this hearing and thanks to the panel.

One of the biggest problems in counterfeiting is the problem
which exists for automotive suppliers. The Federal Trade Commis-
sion estimates that the loss in sales to the automotive supplier in-
dustry is about $12 billion a year worldwide in counterfeit mate-
rial. I want to ask you a number of questions about the automotive
sector.

The theft of intellectual property now in China is so widespread
and bold that an entire car i1s being knocked off. The Chevrolet
Spark, which is copied, manufactured, and sold under the name of
Cherry QQ by the Chinese Cherry Automotive Company, Limited.
They even allegedly are going to try to export this knock-off to the
United States. This vehicle is based on the Daewoo Matese, which
is a mini-car originally developed and manufactured in Korea. GM
Daewoo launched the Chevrolet Spark for the Chinese market,
where it is assembled in a joint venture. And then all of a sudden
GM noticed there appeared to be such a strong resemblance be-
tween the Chevrolet Spark and the Cherry QQ in April 2003.

I am wondering whether or not any of you are familiar with this
issue, this counterfeit. Are you all familiar with it? OK. Are we
going to allow the import of a car which violates the intellectual
property rights of GM Daewoo?

Mr. Dubpas. If it violates the intellectual property rights that
they have in the United States, it cannot be imported.

Senator LEVIN. Have you studied this knock-off?
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Mr. Dunas. We have seen from GM Daewoo the pictures of the
car and learned they actually interconnect almost perfectly. The
only difference is the back handle of the car is nine millimeters
back, or something along those lines.

Senator LEVIN. Have we talked to the Chinese about this?

Mr. Dupas. We have talked to the Chinese.

Senator LEVIN. And what is their response?

Mr. DuDAs. We are continuing those dialogues and discussions
along those lines of what has happened. There are questions that
they have about what forms of intellectual property did Daewoo
and GM engage in in China, and under what procedure they will
follow. I believe GM and Daewoo are actually taking a case in
China. We are attempting to work with them. I believe they are en-
forcing their rights in China through one legal theory. We are
watching that case very closely.

Zippo lighters was a case where the Chinese Government de-
clined to go forward and send for criminal investigation after a sei-
zure and the U.S. Department of Commerce officials, USTR offi-
cials, and others pressed to say they are trying to enforce their
rights in your country. They need to be allowed to enforce their
rights. And now those have been referred as criminal cases in the
Zippo case, I believe just this week.

Senator LEVIN. They have been referred by the Chinese?

Mr. Dubpas. I am sorry, I didn’t hear your

Senator LEVIN. Referred by who to whom?

Mr. Dupas. They were administrative seizures in China. It is our
opinion they needed to be referred to a criminal case in China. We
told the Chinese Government that they have rejected sending those
administrative cases as criminal cases we believe you need to do
that, which they have agreed to do. They understand that. So when
a company is

Senator LEVIN. They have agreed to do that this week?

Mr. DuDpAS. This week.

Senator LEVIN. And they are well known for agreeing to things
3nd hthgn not following through. So when did they say they would

o this?

Mr. DuDAS. They said that this week.

Senator LEVIN. That they would do this immediately? That they
would do it this decade? When?

Mr. Dupas. It is very fresh news. In each of these cases, what
I am trying to distinguish between are companies that are enforc-
ing their intellectual property rights in China. That is an area
where the U.S. Government can step in and say, you have laws in
place, and you must enforce those laws and be fair with U.S. com-
panies

Senator LEVIN. If the Chinese Government is serious about intel-
lectual property, and I don't believe for one minute that they are,
by the way. I have seen so little evidence of enforcement of the
trade agreements; I don’t believe them, and I don’t believe their
commitments; I don’t believe their promises. I will only believe it
when their actions live up to what the law and requirements are.
Until then, conversations are meaningless as far as I am con-
cerned. Are you as frustrated as I am?

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 35 2009



36

Mr. Dupas. Your point is exactly right. It is actions that speak
louder than words. It is enforcement of laws, not laws, that is what
is most important. We feel an amount of frustration when we hear
statistics that show the amounts of illegal goods we are seizing in
the United States.

We do see progress with the commitment level of working to-
wards both passing laws and enforcing laws. You have made the
exact point that the U.S. Government is making results that will
make a difference.

Senator LEVIN. In the auto equipment area, virtually every auto-
motive part has turned up in the counterfeit trade—windshield
glass, brakes, safety lighting, headlights, tail lights, emissions com-
ponents, structural parts, sheet metal parts, suspension parts,
tires, belts, hoses, alternators, windshield wipers, and many other
parts and components. We are going to need our government to
take a lot stronger action with the Chinese on counterfeiting.

I mean, when I read what is going on and when the Chinese
Government refers, for instance, automotive counterfeit issues to
their courts instead of taking a position themselves, when they deal
with the trade agreement as they have by not enforcing the policies
which are in that agreement, it is infuriating. I will give you one
quick example. I will just quote from the USTR 2004 Report to
Congress on China’s WTO compliance.

It says that since acceding to the WTO, “China has increas-
ingly”—increasingly—“resorted to policies that limit market access
by non-Chinese origin goods and that aim to extract technology and
intellectual property from foreign rights holders. The objective of
these policies seems to be to support the development of Chinese
industries that are higher up the economic value chain than the in-
dustries that make up China’s current labor-intense base or to pro-
tect less competitive industries.” That is our report.

Since China’s WTO accession, it says here, China has increas-
ingly resorted to policies that limit market access. What are we
doing with China besides just jawboning? That is my last question.
What specific actions are we going to take to China saying, you
enter into an agreement. You have got access now. You have ac-
ceded to the WTO. QOur own report says your policies are getting
worse in terms of limiting market access.

Ms. ESPINEL. Senator Levin, you probably know that USTR an-
nounced last year that we were conducting an extraordinary out-
of-cycle review of China because of the very significant concerns I
think we all share with respect to what is happening in China. We
issued our report just a few weeks ago, on April 29, with the deter-
minations of that out-of-cycle review, and in that report, we an-
nounced a few new actions that we would be taking with respect
to China that go beyond mere discussions.

First, we elevated China to the Priority Watch List. As you prob-
ably know, China had not been on the watch list for a number of
years, for almost a decade. So we have moved them up and onto
as a Priority Watch List country to indicate the extreme level of
concern that we have with how China is enforcing intellectual
property.

We also announced in the Special 301 Report that we would be
invoking the transparency procedures of the TRIPS agreement in
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order to require China to provide to us detailed information about
their enforcement of intellectual property. As you probably know,
one of the problems that we have and that our industry has is the
lack of transparency inside China and its intellectual property en-
forcement. So we are going to use the TRIPS procedures in order
to require them to give us more information.

We have also announced that we——

Senator LEVIN. When is that information due?

Ms. ESPINEL. We have not yet filed the request, although we are
in the process of drafting it in consultation with our interagency
colleagues and our industry and we plan to follow it very soon.

We also announced in the report that we have been working with
our industry intensely on developing our WTO options, which
would, of course, include litigation.

Senator LEVIN. I will tell you, we are “watching,” we are “seeking
information,” and we are “coming up with options.” Not one of
those, to me, constitutes this is the action we are taking against
you because you have violated your commitments, you have vio-
lated the WTO rules, and until we do that, as far as I am con-
cerned, it is all hot air.

I am so frustrated. I am sure that frustration comes out. I am
sure I am not alone in this. But we are basically watching China.
It is one thing to have to deal with cheap labor and to have to com-
pete with government owned enterprises, which we do instead of
competing with private companies. It is something else when that
government, and companies that it controls, ignores the rules, and
that is what is happening. I think that frustration level is shared
by a lot of folks here in Congress. So you can watch China, but we
are watching what the Administration does and doesn’t do and
hopefully, this hearing will help. Again, I am very grateful to the
Chairman for calling this hearing. It is all part of an effort to get
China to deal honestly with the world.

Senator VOINOVICH. Senator, your brother and I were in China
for a week and I share your same frustration. I will say this, that
I think that we are cranking things up and I will be interested in
our next two witnesses, who will comment on it from the point of
view of the private sector in terms of whether or not we are getting
the coordination, and whether or not we are getting the enforce-
ment.

Senator LEVIN. Thank you, Mr. Chairman.

Senator VOINOVICH. I thank the witnesses for being here this
morning. Again, there are many questions that I would like to ask.
In deference to the next two witnesses, I think bring them on.
Thank you very much for being here, and I will say this, that the
best news I had is when I called the STOP! number and got the
kind of action that I got, because the last time I called the number
I was supposed to call, the person on the end of the line didn’t
know what I was talking about. So we are making progress. Thank
you.

Our next two witnesses are Brad Huther, who is the Director of
Counterfeiting and Piracy Initiative at the U.S. Chamber of Com-
merce, and Frank Vargo who is Vice President for International
Economic Affairs at the National Association of Manufacturers
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(NAM). Mr. Vargo has testified before this Subcommittee before
and I welcome him back.

I will tell you, Mr. Vargo, that I have been a little disappointed
in the National Association of Manufacturers, particularly in your
reluctance to put pressure on the Secretary of the U.S. Treasury
in terms of China’s fixing their currency. I thought for a while you
were going to move forward and you backed off and I want to say
I am very disappointed, because it is only going to be because of
efforts from outfits like yours and the Chamber of Commerce and
others that we are going to get this government to move forward.

Now, I think the Treasury Secretary has assured me that they
are going to do something, but just as Senator Levin and I are frus-
trated with IPR problems—I am very frustrated in terms of the
fact that we just keep allowing them to fix their currency and hurt
our competitiveness. We have just got to get serious, and it won't
happen without the support from people like the Manufacturers
and the Chamber and the NFIB and a lot of other business groups.
For some reason, it just seems that when we finally get to the edge,
no one is willing to push.

I look forward to your testimony and we will start with Mr.
Huther. Thank you, both of you, for being here.

Mr. VARGO. Senator, Mr. Chairman, if I could—I will respond to
your statement in my remarks, but I just want to say that I am
surprised at what you have to say because we have been pushing
very hard and I would like to discuss that.

Senator VoiNnovicH. OK. Well, that is what we want to hear
today.

Mr. Huther.

TESTIMONY OF BRAD HUTHER,! DIRECTOR, COUNTERFEITING
AND PIRACY INITIATIVE, U.S. CHAMBER OF COMMERCE

Mr. HUTHER. Thank you very much, Mr. Chairman and Members
of the Subcommittee. I will be brief.

I have watched this issue for a long time. I have watched ques-
tions of interagency collaboration for a long time, and I just simply
want to get to the bottom line, which is, I think, one of the best
examples of interagency collaboration that I have seen. Although it
has got a long way to go, I think it thus far has taken some very
important steps, such as those you have heard today.

I don’t think, however, the STOP! initiative by itself is the ulti-
mate answer. It is the Administration’s answer, but the business
community has a very strong obligation to contribute to this. That
is why the Chamber itself has developed a very aggressive action
plan focusing on three main areas of trying to alert or educate, if
you will, members of the public, Members of Congress, anybody
who doesn’t understand the scope of this problem, including small
businesses who are not very well informed on the issue, I am sad
to say.

Second, we want to offer whatever help we can to encourage
stronger enforcement of their rights wherever those rights convey,
such as those that you have adequately demonstrated here this
morning with Mr. Evans’ example.

1The prepared statement of Mr. Huther appears in the Appendix on page 109.
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And then finally, the Chamber will be targeting a number of
countries, not only China, but Brazil, Korea, Russia, and the list
will go on. We have people on the ground in those countries who
are looking very hard at what is happening to enforce the intellec-
tual property rights, or for that matter, just out and out thievery
of American-owned manufactured goods or innovative technology.

So the Chamber pledges the fact that it is willing to do its part.
It can’t do it alone or together with the STOP! agencies and suc-
ceed either. That is why my colleague, Mr. Vargo, and I represent
a coalition which now numbers 74 members, major national asso-
ciations—you know all of them. Senator Levin just left, but the
Motor Equipment Manufacturers Association and the Automobile
Manufacturers Alliance are two members of that coalition who are
hard at work in a number of the areas he cited.

We are taking a look at the issues, some of which have been
raised today, including the Organization for Economic Cooperation
and Development (OECD) study. We are supporting the OECD
study in a number of respects to get rid of one fundamental prob-
lem that everyone hears everywhere you go, which is “show me the
data.” While the data that we have all been pointing out in our
public documents—and by the way, I have with me a copy of a bro-
chure which we think summarizes all the statistics, from the World
Customs Organization to the U.S. Trade Representative to you
name it. Whoever has quoted something about counterfeiting and
piracy, we have attempted to record it in this document. I offer it
to the Subcommittee to take a look at it to see if you think it is
helpful, because we intend to take that kind of information to all
of the three million members who comprise the Chamber of Com-
merce.

Senator VOINOVICH. With the permission of the Subcommittee, I
will enter it in the record.

Mr. HUTHER. Thank you very much.!

But this coalition is not just one that sits around the table and
talks. We have five task forces. They are working on things like the
OECD study. They are working on things like drafting model text
for future Free Trade Agreement negotiations. They are working on
the No Trade in Fakes, or supply chain questions, that you have
heard described today.

From an industry point of view, we think we can contribute to
the best practices that are out there to protect America’s supply
chain. We hope those best practices could be useful to the Depart-
ment of Homeland Security and the Department of Commerce in
ways that develop guidelines for others to follow. And so the list
goes on.

Finally, I will indicate, as you asked, what can the Congress do,
and I think there are three very specific things that I would like
to suggest. One is H.R. 32, which was passed by the House last
month and is a very effective solution, in our opinion, to strengthen
the protection of trademarked items, especially those things that
deal with labels and the like which are attached to some of the ille-
gally counterfeited and imported goods. So enactment of that stat-

1The pamphlet entitled “What are Counterfeiting and Piracy Costing the American Economy,”
submitted by Mr. Huther, appears in the Appendix on page 126.

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 39 2009



40

ute soon will strengthen America’s ability to protect itself against
counterfeiters, for sure.

Second, you mentioned earlier, Mr. Chairman, your views on
Free Trade Agreements. I am a little reluctant to specify this one,
but the Chamber does support ratification of the Dominican Repub-
lic-CAFTA Free Trade Agreement. Putting aside some of the polit-
ical issues, there is a chapter in DR-CAFTA which is very strong
on strengthening intellectual property rights protection in that
very important region. If you want to worry about where goods are
flowing illegally into the United States, that is one region, just like
all the others that we have heard. So doing anything that we can
do to provide stronger protection through Free Trade Agreement
negotiations, we think is an important element of a comprehensive
strategy.

And then finally, it is a little bureaucratic sounding, but there
are two issues that haven't been addressed today. Who is going to
coordinate all the work of the STOP! agencies? The Commerce-
State-Justice appropriations bill last year indicated that there
should be such a person appointed. We keep hearing very positive
indications that the appointment of such an individual, as well as
possibly some restructuring of NIPLECC, are in the works and we
advocate that those decisions be taken soon because you do need
a single focal point for this program, in my opinion, if it is going
to have a greater chance of success than it has already dem-
onstrated.

And then finally, the Congress can take a very active role
through the use of the Government Performance and Results Act.
It was passed 10 years ago to get agencies to get their act together,
to develop strategic plans, to look at the global issues that are im-
portant to the American people. Certainly, we at the Chamber
think that this is a national priority that has already arrived and
we would advocate that if these STOP! agencies can develop an in-
tegrated action plan with a single point of contact to coordinate it
at a very high level of government, and then can be tasked with
providing reports to you, and frankly, the Chamber stands willing
to provide reports to you, as well, on whether we are succeeding
in achieving our performance metrics for the things that we are
trying to contribute to this effort.

So the bottom line is I have listened to presentations by Jon
Dudas. I have listened to other presentations by similar members
of the agency panel that you have established this morning. I have
listened to the comments of Secretary Gutierrez. I can tell you that
we at the Chamber are quite impressed with what we hear. We are
quite impressed with the level of detail and the care of planning.
But we realize that if this is going to work well, all of us have to
do our part to contribute to the ultimate solution.

Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you. Mr. Vargo.
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TESTIMONY OF FRANKLIN J. VARGO,! VICE PRESIDENT,
INTERNATIONAL ECONOMIC AFFAIRS, NATIONAL ASSOCIA-
TION OF MANUFACTURERS

Mr. VARGO. Thank you, Mr. Chairman. It is a great pleasure to
testify before you again.

Clearly, I have been derelict in not visiting with you or your staff
to discuss the NAM’s actions on the Chinese currency issue because
the NAM has been the leading advocate for pressing to get China’s
currency revalued. We started about 2 years ago. When we did, no-
body had heard of the yuan. Nobody could spell renminbi. And we
have elevated this up to where it has become one of the govern-
ment’s highest international economic priorities.

We, along the way, began developing a case under what is known
as Section 301 of the Trade Act, and I think probably you are refer-
ring to the fact we did not want to file that. But the utility of a
Section 301 case is if the government is going to accept it. The
worst thing to do is have a case that you file and have the Admin-
istration reject it and have the Chinese see that there is discord.
That is why we did not file, and we were very disappointed that
a spin-off group of associations did that and it was rejected. So that
was a negative thing.

We have worked with the Administration, with Secretary Snow
very closely, and are at the point now where under the Trade Act
of 1988, the Secretary of Treasury has stated that if the Chinese
do not take a significant action before October, that they will al-
most certainly be cited under that Trade Act and a process begun.
In my view, Mr. Chairman, there is no doubt that we would not
be there had it not been for the continued and very determined ef-
forts of the NAM, which I would be very pleased to document
should you be interested. There is nothing of a higher priority for
the NAM than getting that currency revalued. It is by far the big-
gest factor in our trade deficit with China. We will not get that def-
icit down until China’s currency moves up, and also begins moving
towards a market-determined currency.

But this hearing, Mr. Chairman, is on counterfeiting, so let me
turn to that and the STOP! program.

The NAM has been a very strong supporter of the STOP! initia-
tive. We had a lot of discussions with Administration officials be-
fore the program was put together. We are very pleased that many
of the ideas that we had put forth are incorporated within the ini-
tiative. The initiative is 8 months old and we are quite satisfied
with the way it has been evolving.

There are a couple of areas that need more work and we need
to sit down and think through what we can do. The most impor-
tant, I believe, is what to do with smaller companies and the prob-
lems that they are facing. You heard the testimony of the Will-Burt
Company. This is not an unusual situation. Many small companies
find they are being ripped off in China or they are having to face
knock-offs around the world that are produced in China. It is a
very expensive thing for them to do. Basically, they now are told
they have to do the investigatory work, they have to bring about

1The prepared statement of Mr. Vargo appears in the Appendix on page 118.
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the legal action. It is a very expensive thing for them to do and
there ought to be a better way to do it.

This is a crime. Governments ought to be doing more on their
own to stop these crimes. If you have a case of murder, you don’t
ask the relatives of the victim to go out and begin doing their own
investigation and bring a case. You have the prosecutorial authori-
ties. You have the full force of the government behind you. And we
need to look at what more we can do here.

This won’t be an overnight process, but it is certainly something
that we need to do in terms of there might be some possibilities
for having a public defender. There might be some possibilities of
having the U.S. Government pick up some more of the investiga-
tory cost. There might be more we can do through diplomatic initia-
tives.

Frankly, I don’t know. We don’t have a program that we can lay
out. But we want to sit down with the Administration, and they
have indicated a willingness and interest in doing so, with your
staff and with others, Mr. Chairman, because we need to push this
through.

Mr. Huther mentioned H.R. 32, the bill that Mr. Knollenberg in-
troduced in the House. It is not the jurisdiction of this Sub-
committee or Committee but we hope you will take a very close
look at it, become a strong advocate for getting that passed very
quickly. It fills some rather major loopholes in U.S. law.

Finally, let me note that while our focus is on China—China is
the epicenter of counterfeiting in the world—China is not the only
problem. We have Russia going through the WTO accession process
now. We want to ensure that we learn lessons from China’s acces-
sion and we see that we are tighter in insisting that Russia has
what we need before it comes into the WTO.

Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you. Again, thank you both for being
here today.

One of the questions that I didn’t get to ask, and we are going
to send it off to them, but I think you made some reference to it,
and that is the issue of coordination. Two issues that I am con-
cerned about is who is the orchestra leader here? Second, are the
folks going overseas?

I discussed this with USTR Representative Rob Portman. When
he goes over there, when Mr. Gutierrez goes over there, when Mr.
Snow goes over there, are they speaking with the same voice? So,
do we have an orchestra leader there? In your opinion, who ought
to be the orchestra leader?

Second of all, very concerned, is do they have the staffing, and
maybe you were here for the call to STOP!. Well, the expert on
China is in Detroit. Tell the folks what they should be doing and
what are your observations in terms of the human capital that is
needed over there to get the job done. Is it adequate or should we
do more in that area?

Mr. HUTHER. I will try first, if I could, Mr. Chairman. There is,
as I alluded to in my earlier remarks, no single designated spokes-
person for the Administration as yet. We are not concerned that
such an individual hasn’t been appointed, but we will be if it takes
too much longer for that decision to be made, because the longer
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it takes, the more likely it will be difficult to keep this interagency
coordination effort that I have talked about in positive terms con-
tinuing.

Senator VOINOVICH. Who should be that person, in your opinion?

Mr. HUTHER. Well, we think the person should be someone who
has cabinet-level rank, who can speak to these issues authori-
tatively, whether that be a member such as the Secretary of Com-
merce, whether that could be someone in the White House, in the
National Economic Council, we are not necessarily here to say who
the right person is or which of the organizations. What we do want
is someone who can speak to the issues and who understands them
horizontally, across the board, and who can represent the interests
not only of the STOP! agencies in a fully authoritative way, but
frankly, has sufficient interest in working with the business com-
munity, because I think without that, there is not much chance
that they will be able to leverage the business community’s re-
sources.

We understand that the whole structure of NIPLECC is under
review. We understand that there are a number of proposals that
are being evaluated, and we have been told that the decision is im-
minent, and if that is so, then we are patient enough to wait.

So point one, we think the level of coordination for the time
being is adequate. It would be enhanced if there were to be a single
point of contact at a very high level to speak for the Administration
and to represent the interest of the business community, small
businesses especially, since they comprise the vast majority of the
Chamber’s members, if I could put in such a plug.

On the question of are there enough people on the ground? I
think the PTO has a good example. The individual that they sent
to China last year is doing effective work with the business com-
munity and with the Chinese Government. So positioning U.S.
Government representatives who really know intellectual property
issues or counterfeit or piracy subsidiary issues is a very significant
thing to have.

We found that this is helpful to groups like the Am-Cham in Bei-
jing. We found that, frankly, the more they can come here, as the
Senator is addressing, to address the business community in the
United States with firsthand knowledge of what is really going on
in places like China—and I wish to reiterate, it is by no means only
China. This problem is everywhere. The more people that are out
there doing that, the better that we are going to feel.

Now, the agencies have not proposed resources at the full level.
That is part of what this planning process is all about that is going
on and that is why I suggest that if the Senate were to take an
active role in looking at what these cross-cutting interagency plans
are, including staffing level resources and performance metrics,
what are we going to judge success by at the end of the day, then
I think we, too——

Senator VOINOVICH. The question I have is are you familiar
enough with these agencies to comment and tell me today whether
you think that they are adequately staffed?

Mr. HUTHER. I am familiar enough with some of them. For exam-
ple, in terms of the Patent and Trademark Office, I can tell you
that they have a well-oiled capacity to hire high-tech people in
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great quantities and with high quality. They have been doing it for
a couple of decades now. In fact, this year, they are targeting some
900 people alone to recruit from America’s best engineering and
scientific schools. Likewise, the International Trade Administration
has a very strong record of being able to attract people to the For-
eign Commercial Service with various backgrounds.

The question that is a longer-term one, I think, is not just re-
cruiting them, but what does it take to provide continuity on the
ground in remote locations where it is very difficult to find individ-
uals of that orientation? But if they are creative with their family-
friendly policies on how they structure the assignments and how
they compensate the individuals, I don’t think there is a problem
in being able to recruit and retain whatever America can offer as
its best and brightest.

Mr. VARGO. Mr. Chairman, if I could offer my view on that, the
STOP! initiative, as I said, is about 8 months old and came to-
gether with some very good ideas from a variety of agencies who
I think have worked together in an exemplary way.

Having spent many years in the government myself, though, I
can tell you that the half-life of interagency cooperation is not that
long. So it will need to grow into a coordinating mechanism pretty
soon, not just to keep the existing program going, which is a good
one, but to expand it into new areas. I believe that will require, in
one way or another, coordination out of the White House, probably
the National Economic Council.

The question on resources, the biggest lack I see right now is re-
sources on the ground in China. The problem is larger than the so-
lutions that we have put forward so far. I think another resource-
short area is one that we need to have aimed at educating Amer-
ican companies as to what they need to do to be able to defend
their rights. Unfortunately, it is not just a matter of having a
website. It is not just a matter of sending out E-mails. We all get
thousands of E-mails and unfortunately ignore all too many of
them. There has to be a more personal outreach and that takes
staff.

Senator VOINOVICH. You have got your Am-Cham groups. What
is the Am-Cham group doing in Beijing, especially that one in
Shanghai and a couple of other places? What are they doing in
terms of putting pressure on the government to do some of the
things that need to be done in IPR and others?

Mr. HUTHER. They are doing a fair amount of traditional kinds
of things, collaborating within the business community and trying
to keep communication lines open with the government. But more
recently, as part of the Chamber’s stepping up of its own respon-
sibilities in this area, we have a number of initiatives that we have
announced recently that we are going to be undertaking in China,
building, for example, for lack of a better term, some of the leading
IP violator indexes going on in China, not naming companies by
name but rather aggregating the data to say to the Chinese, here
is where it is today and we are going to start measuring whether
the IP violations being reported by American companies are going
up, down, or remaining the same, and we would use those data as
part, then, of our active campaign.
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We also are looking into two provinces of China. China is a very
big place. Trying to attack the whole thing is beyond the pale. But
we have identified two of them, Guangdong Province being the
most significant of the two. That is where most of the counter-
feiting activity occurs in China.

But in these two provinces, what we are going to be doing is
working with the local provincial officials, identifying: where are
the problems? Where are these counterfeiters? What does it take
to identify them, close them down, prosecute them, or in the ab-
sence of our ability to get that kind of provincial cooperation from
the local government officials, to raise that to Beijing, to say, look,
we can’t get it done even in these two provinces for lack of coopera-
tion, lack of resources, whatever the truth is.

But one thing you will hear over and over again from the Chi-
nese is, well, show me the data; we are tired of listening to that.
So any way that we know how to show the Chinese or the Brazil-
ians or the Russians or the Koreans or anybody, we are going to
gather the data as best we can. We are running economic studies
in Brazil as part of the collaboration with Am-Cham.

Senator VOINOVICH. One of the problems that I think that you
have is, and I want to talk with Premier Wen and I know I talked
with Don Evans before I left, is they seem to be getting it up here,
but it falls down out in the provinces. And part of the problem is
that they have got to create ancther 250,000 jobs. They are very
concerned about getting people working. And so that desire to cre-
ate the jobs is inconsistent with enforcing intellectual property
rights and so you get this clash going on.

My feeling is that unless we really get tough, it is not going to
happen. One of my concerns is that, and I would be interested in
your observations, is that we have our economic interest and then
we have our foreign policy interest, and I have this sick feeling
that part of the reason why we are not kicking as hard as we
should be is because we need the Chinese to help us deal with the
situation in North Korea. It seems to me that we have got to sepa-
rate that.

I would like to know, what are the new provisions in CAFTA?
Are these new provisions that have been added that are different
than other trade agreements that we have signed that you believe
are going to help the situation, Mr. Vargo?

Mr. VARGO. Certainly, one of the new provisions in CAFTA that
we have not seen before is particularly important to us, and that
is the ability for companies to be able to drop distributors and pick
up new distributors, which in some of the Central American coun-
tries they have not been able to do. You have to go through a very
lengthy process.

So with the emergence with provisions under CAFTA, if a com-
pany is not satisfied with its distributor, then it can go ahead and
switch and that will make quite a bit of difference, too. So that is
one of the improvements in CAFTA.

Mr. Chairman, I don’t want to be a one-note samba here, but on
China, what we have to do is press for the Chinese to treat coun-
terfeiting as a criminal offense. I am not a lawyer and I don’t know
where the bounds are of what an individual has to do in order to
make a case or present what evidence, but I think that the burden
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is right now too high, particularly on our smaller companies. And
what we need to do, the U.S. Government needs to do, is to press
China to set up its own investigatory force, its own resources to
take reasonable claims of counterfeiting, to investigate them, and
if they find that the Chinese producer does not have a license to
the intellectual property, that they then prosecute and that they
throw them in jail, that they publicize this. We can’t wait for years
to get our arms around the problem.

hSeglator VoiNovICH. They have increased their penalties, haven’t
they?

Mr. VARGO. They have increased their penalties. You mentioned
a regional question. China is a very big country. Certainly, I think
that people at the top increasingly get it. Certainly Vice Premier
Madam Wu Yi does. But you have so many provinces, you have so
many cities, it is very difficult to do, and the Chinese Government,
I don't think, has put the priority on that which it needs. We met
with a delegation of the Chinese Government IPR team just a cou-
ple of weeks ago at the NAM and it was clear they are doing more.
It is clear that a lot more needs to be done. The WTO doesn’t say,
every year, you will get better and better. It says you will provide,
“adequate and effective protection” for intellectual property, and we
are running out of time for that.

We have suggested that a WTO case be prepared. We have found
some resonance to that. But preparing a WTO case is not some-
thing one does overnight. We have to get our companies to step up
to the plate and many of them right now are not prepared to do
s0. Some fear retribution of some form or another from China. Oth-
ers don’t like the idea of having to say, yes, my brand is being
counterfeited out of fear that that may lead consumers to go to
some other brand. So there is a number of reasons.

But we certainly need to begin looking at what it is we have to
do to develop an effective WTO case to protect our rights or seek
compensation here, Mr. Chairman.

Senator VOINOVICH. I would really appreciate both of your orga-
nizations to look at this STOP! procedure and talk about some
other ways that possibly we could be of help. For example, giving
some of these small businesses some kind of assistance, for they
are just unable to do it. And, of course, within your respective orga-
nizations, you have got some problems. You have your large organi-
zations that say, we are going to take care of this, and some of
them, for instance, General Motors, when Cherry knocked them off,
I mean, you would have thought it would have gone through the
roof and they have kind of been handling it in a very calm way.
Hopefully, they are going to get some kind of results.

But it just seems that we need to do our job here. In other words,
we have to streamline this process. We need to provide more staff-
ing. Would you agree to that, in terms of these agencies? I would
be interested to look at that and your comments on it. Say, hey,
look, we have looked at this and this is a great thing, but you don’t
have the bodies over there to get the job done.

And one of the things that came up at one of our last hearings
was USTR, it is 200 people over there. They have had 200 for a
long time. Do they need to improve their situation? Constantly, if
they need experts, they have to reach into some of these other
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areas to get them, and I have talked to the new Trade Representa-
tive Rob Portman about it.

Have the two of you gotten together, or your organizations have
sent any letters off to Mr. Portman and said, hey, look, you are the
new guy on the block. Here are our observations. Here are things,
Mr. Portman, that I think that you ought to be doing in order to
shape up. Have you done that yet?

Mr. VARGO. We have begun working with USTR staff on exactly
that. Ambassador Portman has stated he is going to do a top-to-
bottom review, and he has started that on China. We would like
to see a top-to-bottom review on enforcement, as well. Enforcement
is a very important subject for us.

Senator VOINOVICH. Are you satisfied that we are speaking with
one voice? The thing about it, when you are dealing with China,
you have one voice. Mr. Portman will be going over there, Mr.
Gutierrez will be going over there, John Snow will be going over
there, and some other people. Are you satisfied that the message
is coordinated enough so that the Chinese get how serious we are
about this issue?

Mr. VARGO. We definitely are. We see a very high degree of co-
ordination, most particularly between USTR and Commerce on
China. Secretary Gutierrez, Ambassador Portman are saying ex-
actly the same thing.

Senator VOINOVICH. I think Mr. Portman went along with them,
when they went over on the last trip.

Mr. VARGO. Yes. And having been on the government staffs, they
are very important. And Hank Levine, the Deputy Assistant Sec-
retary for Asia at the Commerce Department, a posting I once had,
and Charles Freeman, the Assistant USTR for China, are joined at
the hip. We work very closely with them on a weekly basis. There
is no question of the coordination.

What in our view we need to do, though, is to find a way to go
further and get the Chinese really to take more initiative to take
their new criminal statutes and apply them and do so in a way
that does not put an unreasonable burden on innocent U.S. compa-
nies.

Senator VOINOVICH. I know, because my pitch to Premier Wen
was that it is in his long-term best interest to enforce intellectual
property rights. It is in his best interest, quite frankly, to float his
currency, and many international organizations have suggested
that they go forward with it. So it will be interesting to see just
how well he understands what we are trying to communicate to
him.

I have these little three companies and I have found the nature
of them and I am going to—Mr. Evans is one of them—I am going
to get an answer on it. I am going to get something done. And I
think someone mentioned that you almost have to get at an indi-
vidual company and you can get maybe some help. We will see.

But the big picture is some coordinated strategy, again, maybe
with the government. Maybe you ought to sit down with Portman
and others to talk about how we have a public-private partnership
where we can really make this thing into a big deal, because the
government can talk all they want to, but I believe that when they
start hearing from companies that are doing business there, that

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 47 2009



48

that may have a much larger impact upon them than the govern-
ment saying to them, you have got to do these things.

Mr. VARGO. Mr. Chairman, could I note that for that exact rea-
son, the Chamber and the NAM and other associations have joined
together to form a single voice for the private sector, that is, the
Coalition Against Counterfeiting and Piracy, and that we have both
trademark holders and copyright holders all working together. So
we now have a really single mechanism to deal and interface with
the U.S. Government and Mr. Huther is the Executive Director of
that and very savvy, so we are looking forward——

Senator VOINOVICH. I am going to have my staff pay a lot of at-
tention to it. If there is anything I can do—I noticed that H.R. 32
is, I guess it is over in Judiciary.

Mr. VARGO. Yes, sir.

Senator VOINOVICH. I understand that Senator Specter is looking
at it, but we haven’t got a sponsor yet and I told our people to let
them know that I would be glad to be two or three. It is a Judiciary
issue. Of course, Senator Specter has got a few things on his plate
right now.

Mr. VARGO. Right. [Laughter.]

But we appreciate that, Mr. Chairman. It is very———

Senator VOINOVICH. You really have to just keep working on ele-
vating this thing, and I think through your respective organiza-
tions and various States, I think that you ought to be encouraging
them also to start to beat the drum on these issues so that the
folks back home understand how significant it is and how impor-
tant it is.

I have to tell you, I have got manufacturers coming in that actu-
ally have been in business for 75, 100 years. They actually cry in
my office about the fact that they are just heartsick about what is
happening to their businesses. We are seeing a little bit of an im-
provement today because of our currency, the value of the dollar
is helping a little bit, but the same underlying problems still exist.
We just really need to be as conscientious and hard-hitting as we
possibly can to make this happen.

I am absolutely convinced that unless you get up early in the
morning and go to bed late in the night and they know that it is
a coordinated, strategic effort that everybody is involved in, we will
not make the progress that we need to make. It is just not going
to happen. I talked to Mr. Snow. He was in and he said they did
their thing last year. You notice they are starting too—in terms of
the currency situation. I think that by the end of this year, some-
thing is going to happen on currency. When they had that news
conference last year, when they all got together and said there
wasn’t a problem. I couldn’t believe it because everything I saw
said that they are doing this thing.

I am hopeful that—well, I see good things happening and our job
now is to make sure it does, and as I mentioned, you guys are part-
ners. Let us keep it up, and thank you very much for coming here
today. We are going to probably come back 6 months from now. I
am going to stay on this thing until we get it done. Thanks.

[Whereupon, at 12:54 p.m., the Subcommittee was adjourned.]
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APPENDIX

Senator George V. Voinovich, Chairman
Subcommittee on Oversight of Government Management,
The Federal Workforce and The District of Columbia
Finding Fakes: Reviewing the Strategy Targeting Organized Piracy

Committec on Homeland Security and Government Affairs
442 Hart Senate Building, Washington, DC 20510

Testimony of The Will-Burt Company, Orrville, Ohio 44667
Jeffrey 0. Evans, CEQ, Chairman and President
June 14, 2005

Greetings Senator Voinovich and Honorable Members of the Subcommittee: On
behalf of the employees of the Will-Burt Company and in support of other companies
like ours, 1 appreciate and am thankful for the opportunity to address you here today.

Background Will-Burt, 87 years old, is a 100% employec-owned company located in
Orrville, Ohio, and employs approximately 270 people. In 2004 Will-Bun was selected
Ohio’s Exporter of the Year and approximately 25% of its sales come from abroad. Will-
Burt manufactures a varicty of mast products for military and commercial sales. In
particular, Will-Burt has developed, manufactures and distributes a mast thai sets atop
police and rescue vehicles called a “Night-Scan.” Wiil-Burt has secured both patent
protection and trademark protection in China for its Night-Scan products.

Will-Burt had been successfully marketing its products in China for a number of
years, but its approach was not focused. A Chinese company, Shenzhen Superway,
approached Will-Burt promising larger sales volumes if Will-Burt granted an exclusive
license agreement to this company to act as Will-Burt's sole distributor throughout
China. Will-Burt agreed to this arrangement but only after securing a contract whereby
Shenzhen Superway agreed not to steal Will-Burt's product or violate its other protected
interests. At first, sales increased dramatically. However, it was not long until the
distributor determined there was more maoney in the transaction by knocking off the
product and by-passing Will-Burt entirely.

The Agreement reached with the Chinese company, which called for certain sales
goals, contained language to protect the confidentiality of Will-Burt's product
information and also contained a non-compete clause. Unfortunately, the Chinese
company was aware of a fact unknown to Will-Burt. The Chinese company knew it
could “steal” “appropriate™ *knock-off” a US company's product and engineering and
steal the intellectual property associated with that product with knowledge that such
action could be done with virtual impunity. The Chinese company got whal it wanted.
the product, knowing that its promises woutd not be enforced.

s See attachment | for excerpts of the Agreement

Within a year, Will-Bunt noticed the distributor was not meeting its sales goals.
Will-Bun came to learn the sales were off because the product had been reverse-
engineered and was being sold outside of the contractual arrangement. Will-Bunt
discovered this fact shortly after a visit to China to detesmine why sales were down.
During this visit Will-Burt discovered its mast had been counterfeited and was being
marketed in China under the same trade name. and then under a different name, by
companies affiliated with its prior distributor.

(49)
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Once the Chinese company learned how to manufacture the product on its own, it
entirely disregarded the contract and Will-Burt’s patent and trade mark rights and
proceeded to manufacture and sell the product as its own.

¢ Sec Attachment 2 for copies of pictures which clearly illustrate the knock-off
as a copy of the Will-Burt product.

e Sece Attachment 3 for sample pages from the manual for the Chinese knock-
off which remarkably contains pictures from Will-Burt's manual and Will-
Burt’s web address. Of particular interest might be the picture of the Ohio
Highway Patro! vehicle.

The Painful Realitv Like many U.S. companies, The Will-Burt Company had a
business relationship with a Chinese entity that pirated Will-Burt's technology and
confidential information. Will-Burt was victimized by a Chinese business climate and
legal system that fosters and condones the illegal appropriation of another’s product, but
makes any attempt to remedy this wrong a practical impossibility. In fact, Will-Burt's end
customer, the Chinese Public Security Bureau (in effect, the national police department),
is purchasing illegal counterfeit products from Chinese companies which directlv violate
several of the laws thev are in existence to enforce.

The Loss Prior to the pirating, Will-Burt sold about $1 million dollars of product
through a Chinese distributor in China in 2001 and then saw a decline to a little over one-
haif million dollars in 2002 when the pirating was initiated. Sales declined further to
approximately a quarter million dollars in 2003 and fower yet in 2004. We believe that
the pirated product now has a market in excess of $2 million per year in China. There are
now at least two more companies that are violating Will-Burt’s nights in China with
counterfeit products. Worse, these illegal Chinese products are now being marketed
outstde of China, threatening Will-Burt's markets worldwide, in countries such as
Taiwan and Israel.

The Current Status After Will-Burt leamned of the counterfeiting, Will-Burt, at
considerable expense, employed a law firm in China to investigate and recommend a
course of action, whether political or legal. The conclusion can be summarized quite
simply: “Even though everything you say is true, there is no effective remedy.”

Will-Burt has recently entered into another arrangement with a distributor in
China in an effort to recapiure the sales lost to the counterfeiting company: unfortunately.
Will-Burt's product must now compete against itself. Will-Burt has undertaken great
expense in its attempt to be competitive in the Chinese market. As an example, 10 Will-
Burt employees have traveled to China over the past five years for a total of more than 35
trips, and at significant cost to the company.

The fight is not over. Will-Burt is currently deploying other tactics and strategies,
focusing on regaining Chinese market share through its current distributor, while working
to contain the problem within the borders of China. Given the nature of the legal and
economic systemn in China, both tasks will be difficult. This is particularly true when the
playing field is uneven and the political processes employed by our govemment have not
been successful in addressing this injustice.
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ATTACHMENT 1.a

6.2 Trademarks and Names. SHENZHEN SUPER WAY is hereby granted permission
to use during the term of this Agreement the trademarks and trade names used by
WILL-BURT in connection with the WILL-BURT Products. Such permission is
expressly limited to uses necessary to the sale of the WILL-BURT Products under
this Agreement, and SHENZHEN SUPER WAY hereby admits and recognizes
WILL-BURT's exclusive ownership of such marks and names and the renown of
WILL-BURT's marks and names throughout the world and specifically in the PRC.
SHENZHEN SUPER WAY agrees not to take any action inconsistent with WILL-
BURT’s exclusive ownership of such marks and names.

6.3 Confidentiality. As a result of the business relationship contemplated by this
Agreement, SHENZHEN SUPER WAY and WILL-BURT will disclose to each other
business and/or other information, which is confidential. Such disclosure may be
oral, written or electronic. Confidential information includes, but is not limited to, all
information of any nature whatsoever related to SHENZHEN SUPER WAY's
marketing, distribution and sales of the WILL-BURT Products, know-how,
procedures, business practices, specifications, data, design, documentation, protocols,
processes, strategic plans, sales and marketing plans,, customer lists and information,
financial information, and proposed business arrangement relating to the WILL-
BURT Products (*Confidential lnformation”).

Both SHENZHEN SUPER WAY and WILL-BURT shall use the highest care in its
access to and use of the Confidential Information, and shall (a) use the Confidential
Information only as allowed under this Agreement; (b) not disclose Confidential
Information to third parties, or use Confidential Information for its, or a third party’s
benefit; (c) return all Confidential Information, including all copies, summaries and
materials related thereto, to the other party upon request along with a signed
statement certifying that all information and materials have been returned; (d)
disclose Confidential Information only to its employees who have a need-to-know
the Confidential Information to assist in the discussions with the other party; and (e)
advise all authorized recipients of the Confidential Information as to the confidential
nature of the Confidential Laformation.

Nothing in is this Agreement creates any representation or warranty related to the
accuracy, completencss or reliability of the Confidential Information. Unless
specifically provided in this Agreement, this Agreement does not transfer any rights,
or grant any licenses, to SHENZHEN SUPER WAY or WILL-BURT in or to the
Confidential Information. The confidentiality provisions of this Agreement survive
termination of this Agreement or any business relationship between the parties, and
shall continue for so long a period of time as the Confidential Information is
maintained as confidential.
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ATTACHMENT 1.b

7. Training, Marketing, Products Development.

7.1 Training. WILL-BURT will provide inital training in the areas of Service and
Repair, as well as on-going Sales/Marketing training.

7.2 Marketing. SHENZHEN SUPER WAY will quickly establish a showroom in both
Shenzhen and Daway. These showrooms will have on display at least one each of a
representation of WILL-BURT's Lighting Products.

7.3 Products Development. SHENZHEN SUPER WAY will provide information
quickly to The WILL-BURT Company concerning the improvement and
development of potential new Products for the Chinese market. The WILL-BURT
Company will also provide information on any new Products to SHENZHEN SUPER
WAY. WILL-BURT will be the sole owner of all Products development and designs.

8. Non-compete.

8.1 Non-compete. Except as specifically provided in this Agreement, Shenzhen Super
Way or any of its affiliated companies shall not compete with The WILL-BURT
Company in the sale, manufacture or marketing of WILL-BURT's Products.
Included by way of example, but without limjtation, SHENZHEN SUPER WAY
shall not develop, manufacture, distribute, promote, market, advertise, or sell
Products that are competitive with the WILL-BURT Products covered in this
agreement or for a period of two (2) years after the termination of this agreement.
Nor shall SHENZHEN SUPER WAY solicit Customers or otherwise interfere with
WILL-BURT’s business or goodwill, and sball not become involved in any entity
which takes such actions.

9. Terms and Conditions.

9.1 Shipment. Delivery will be Ex-Works (as per 1990 Incoterms), being the place of
manufacture of the WILL-BURT Products. All shipments hereunder will be made in
WILL-BURT's shipping packages, that conform to China and United States of
America regulations. Title and risk of loss to the WILL-BURT Products purchased
under this Agreement shall pass to SHENZHEN SUPER WAY upon delivery thereof

to the carrier.

9.2 Acceptance. SHENZHEN SUPER WAY shall inspect all WILL-BURT Products
promptly upon receipt in the territory and may make a claim under the contract if
goods which fail in any significant respect to meet specifications due to
manufacturing deficiencies. Such claims must be made by written notice to WILL-
BURT within thirty (30) days of delivery to SHENZHEN SUPER WAY ( including
duty) or such right shall be deemed to have been waived WILL-BURT shall, at its
option and expense and in a timely manner, either repair or replace said goods
provided that any such claim is honored and prior approval in writing is given.
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Attachment 2
" Comparison Between Will-Burt and Chinese Counterfeiters.

© Will-Burt - . Chinesc Counterfeiters.

B winnun
Night .,
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ATTACHMENT 3.3
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STATEMENT OF
THE HONORABLE Jon W. DuDAS
UNDER SECRETARY OF COMMERCE FOR INTELLECTUAL PROPERTY
DIRECTOR OF THE UNITED STATEASN ;ATENT AND TRADEMARK OFFICE
before the

Committee on Homeland Security and Governmental Affairs

* Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia

United States Senate
“Finding and Fighting Fakes: Reviewing the Strategy Targeting Organized Piracy”
JUNE 14, 2005

Introduction
Chairmman Voinovich, Ranking Member Akaka, and Members of the Subcommittee:

Thank you for this opportunity to appear before you once again to discuss international intellectual
property (IP) piracy and counterfeiting problems. In the year since [ last testified before your
Subcommittee, there have been several significant developments regarding the U.S. Department of
Commerce’s role in protecting IP both domestically and overseas. Secretary of Commerce Carlos
Gutierrez is keenly aware of the increasing significance of IP protection for U.S. businesses and
innovators and has made combating piracy and counterfeiting a top priority for the entire
Department. I was pleased Secretary Gutierrez, who recently participated in his first trip to Russia
and China as Secretary of Commerce, urged Russian leaders to strengthen protection of intellectual
property rights (IPR). In addition, Secretary Gutierrez told Chinese business officials on the first
day of his visit to China "Intellectual property rights violations are a crime and we don't believe we
should be negotiating crimes with our trading partners.”

As Under Secretary of Commerce for Intellectual Property and Director of the United States Patent
and Trademark Office (USPTO), I am dedicated to marshalling U.S. government efforts to reduce
the toll that IP theft takes on U.S. TP owners. Iam very appreciative of the Subcommittee’s interest
in addressing additional ways to protect U.S. IP owners’ assets, and 1 commend you for holding
today’s hearing on the U.S. government’s efforts to combat international piracy and the STOP!
(Strategy Targeting Organized Piracy) Initiative. STOP! is the most comprehensive U.S.
government-wide initiative ever that offers a serious solution to combat the growing problem of
global piracy and counterfeiting. The STOP! Initiative has brought together all the major players at
the highest levels - the Federal government, private sector and trade partoers - and is the
culmination of a lengthy, multi-agency effort, in consultation with the private sector and Members

1
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of Congress. For the past four years, this Administration has vigorously worked to enforce IPR and
clearly understands that IP is a vital component of our nation’s economy. The STOP! Initiative
allows us to leverage the Bush Administration’s efforts and to provide new innovative solutions to
better protect our nation's IPR. STOP! gives our nation’s businesses concise steps to take to protect
themselves from international pirates and counterfeiters who are robbing biflions of doliars from the
U.S. economy.

Scope of Global IP Piracy and Counterfeiting Problem

Increasingly, both the United States and our trading partners are relying on IP to drive economic
growth. This is because competitive success in a market economy depends more and more on the
IP assets held by an institution -- from the skills of its employees to the results of its latest research.
[P-based businesses, such as the software and entertainment industries, now represent the largest
single sector of the U.S. economy.

According to the [ntemnational Intellectual Property Alliance, U.S. copyright industries continue to
lead the U.S. economy in their contributions to job growth, gross domestic product (GDP), and
foreign sales/exports. Between 1977 and 2001, the U.S. copyright industries' share of the GDP
grew at an annual rate more than twice as fast as the rest of the U.S. economy. In 2002, the U.S.
"core” copyright industries' activities accounted for approximately 6 percent of the U.S. GDP
($626.6 billion).! In 2002, the U.S. copyright industries achieved estimated foreign sales and
exports of $89 billion, leading all major industry sectors, including motor vehicles (equipment and
parts), aircraft and aircraft parts, and the agricultural sector.?

Unfortunately, the economic benefits of capitalizing on IPR have captured the attention of pirates
and organized crime. The global criminal nature of IP piracy has effects in other areas as well. As
former U.S. Attorney General John Ashcroft reported: "In addition to threatening our economic and
personal well being, intellectual property crime is a lucrative venture for organized criminal
enterprises. And as Jaw enforcement has moved to cut off the traditional means of fund-raising by
terrorists, the immense profit margins from intellectual property crimes risk becoming a potential
source for terrorist financing." Senator Susan Collins, Chairwoman of this Committee, stated three
weeks ago during her opening remarks of the “Counterfeit Goods: Easy Cash for Criminals and
Terrorists” hearing that “The unclassified evidence linking terrorism and counterfeiting is
compelling and spans several years and agencies.”

USPTO and DOC Efforts to Combat IP Theft

Given these threats to U.S. economic interests and our national security, the USPTO and our
colleagues in the Department of Commerce are working hard to curb IP crime and strengthen IP
enforcement in every corner of the globe. Because American IP owners compete in a global
marketplace, we must expand our efforts to promote IP protection internationally. We must make
sure that American IP owners have sufficient knowledge and legal tools to fight piracy and
counterfeiting. We also must provide foreign countries technical assistance on drafting and
implementing effective [P laws and promoting the effective enforcement of IP rights.

! “Copyright Industrics in the U.S. Economy: The 2004 Report,” Stephen E. Siwek, Eccnomxm Inc. prcparcd for the
International Intellectual Property Alliance. “Core™ industries include: ding, music,
mollon pictures, radio, television broadcasting and £ty

L P ]
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The Role of the USPTO and IP Policy

The passage of the American Inventors Protection Act of 1999 (AIPA) (P.L. 106-113) set the stage
for the USPTO to advise the President, through the Secretary of Commerce, and all Federal
agencies, on national and intemational IP policy issues, including IP protection in other countries.
USPTO is also authorized by the AIPA to provide guidance, conduct programs and stdies, and
otherwise interact with foreign IP offices and international intergovernmental organizations on
matters involving the protection of intellectual property.

Our established Offices of International Relations and Enforcement carry out the functions
authorized by the AIPA. These include (1) working with Congress to implement international IP
treaties; (2) providing technical assistance to foreign governments that are looking to develop or
improve their IP laws and systems; (3) training foreign IP officials on 1P enforcement; (4) advising
the Department of State and the Office of the U.S. Trade Representative (USTR) on
drafting/reviewing of IP sections in bilateral investment treaties and trade agreements; (5) advising
1JSTR on intellectual property issues in the World Trade Organization (WTO) and working closely
with USTR in seeking assurances from our trading partners of higher levels of IP enforcement than
those set forth in the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPs);
and (6) working with USTR and industry on the annual review of IP protection and enforcement
under the Special 301 provisions of the Trade Act of 1974. The USPTO also represents the United
States in United Nation bodies, such as the World Intellectual Property Organization (WIPQ), to
help set the international standards for IP protection and enforcement.

The Strategy Targeting Organized Piracy (STOP!) Initiative

I am pleased to discuss with you the STOP! Initiative, the most comprehensive U.S. government-
wide initiative ever advanced to demolish the criminal networks that traffic in fakes, stop trade in
pirated and counterfeit goods at America's borders, block bogus goods around the world, and help
small businesses secure and enforce their rights in overseas markets. What makes the STOP!
Initiative so unprecedented is that for the first time, the issues surrounding [P enforcement have
been raised to the highest levels in the Administration, and there is strong coordination by the NSC
of the key agencies with a role to play in finding and fighting fakes. There are several important
features of the STOP! Initiative, both international and domestic, that I would like to discuss.

International Efforts
H nizing the T Application P

The USPTO is seeking to simplify, streamline, and improve the cost efficiency of the trademark
application process across borders in order to make it more efficient and less burdensome for right
holders. The Trademark Law Treaty (1994) (“TLT"), administered by WIPO, harmonizes
trademark application and renewal formalities among its members. It contains a maximum list of
formalities that members can require during the trademark application and renewal process. From
the intellectual property owner’s perspective, the TLT saves time and money in trademark
prosecution and maintenance. As part of the STOP! Initiative, the USPTO will seck to harmonize
trademark formality standards with all WIPO members, especially EU countries, Japan and Korea,
and will continue to actively work with like-minded countries to find a consensus on how best to

3
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revise the TLT so as to make the process of applying for and maintaining trademarks more
streamlined, efficient, and cost effective for all trademark applicants.

Improving International IPR Regimes osting [P Attaché

The importance of intellectual property to the global economy cannot be overstated. With
knowledge-intensive industries forming an ever-greater part of the world economy, intellectual
property has become a key issue for both businesses and government policy makers all over the
world. Fast moving developments in new technologies ranging from computer software to
biotechnology, and the emergence of the Internet as a tool to move products across international
borders pose new challenges for inventors and innovators, big and small companies, and creative
artists, all of who must rely on intellectual property. 1t also poses challenges for government policy
makers to find ways to effectively promote, protect, and enforce valuable economic and creative
resources.

As the agency with the technical experts in intellectual property protection and enforcement, the
USPTO is in a unique position to offer technical assistance, training, and capacity-building
programs to other countrics to address and strengthen intellectual property protection and
enforcement worldwide. As part of these efforts, the USPTO currently deploys two intellectual
property lawyers to work overseas on intellectual property rights issues; namely, at the U.S.
Embassy in Beijing, China, and at the U.S. Trade Representative Mission to the World Trade
Organization in Geneva, Switzerland. Placing our Attaché, who is fluent in Mandarin, for a three-
year appointment in China highlights the seriousness of IP violations in China and has enhanced the
USPTO’s ability to work with Chinese government officials to improve IP laws and enforcement
procedures in addition to assisting U.S. businesses to better understand the challenges of protecting
and enforcing their IPR in China.

Building Coalitions

The ultimate success of the STOP! Initiative involves building coalitions with many of our like-
minded trading partners, such as Japan, the United Kingdom, and France, who have all recently
launched similar initiatives. Our goal is to fight against [PR thieves by seeking agreement with
like-minded partners to biock trade in pirated and counterfeit goods, conduct joint enforcement
actions, and actively share information on the movement of suspected fake products. We are
seeking to continue working with our partners in the G-8, Organization for Economic Cooperation
and Development (OECD) and the Asia-Pacific Economic Cooperation (APEC) forum.
Cooperation on new initiatives to improve the global intellectual property environment is essential
to disrupting the operations of pirates and counterfeiters.

temati ac

A delegation of U.S. officials from seven Federal agencies, including Deputy Under Secretary of
Commerce for Intellectual Property Steve Pinkos, recently kicked off our international outreach
effort to promote STOP! internationally. In April of this year, the STOP! Team began to open
dialog with their counterparts in Hong Kong, Japan, Korea, and Singapore on how to stop the trade
in fakes. On each leg of the trip, U.S. officials generated fruitful discussion and shared information
on our efforts to combat the theft of inventions, brands, and ideas. This first leg abroad advanced
our commitrnent by enlisting our trading partners in an aggressive, unified fight against intellectual
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property theft. Our outreach to Asia marked the beginning of a sustained global campaign to build
international cooperation on the STOP! Initiative.

Last week, our USPTO representatives and officials from the STOP! agencies met with their
counterparts and representatives from the private sector in five capitals throughout Europe. Our
second global outreach tour was an important opportunity to continue developing enforcement
mechanisms to raise the stakes for pirates and counterfeiters and share proposals on how to make it
casier for businesses to protect their innovation at home and abroad.

We have tentatively planned that countries receptive to cooperation on STOP! will be invited to
attend a meeting in Washington, D.C. (likely in the fall of 2005) designed to formalize their
participation and finalize a work plan.

Domestic Efforts to Combat IP Theft
PTOQ-Customs and Border Patrol (CBP) Initiativ:

The U.S. Customs and Border Protection (CBP) at the Department ot Homeland Security provides
the opportunity for trademark registrants to record their registration with them. This recordation
provides the basis upon which the trademark registrant can stop the importation of infringing goods
at the U.S. border. In addition to action by CBP on the basis of the information in the recordation
form, a trademark registrant that has recorded the registration with CBP can also provide them with
specific information about infringing shipments into the United States such that CBP can prevent
importation of those shipments.

The USPTO believes that CBP border enforcement is not utilized by trademark owners to its fullest.
To that end, USPTO is in the process of creating a notice that will be mailed to trademark
registrants when they receive their Certificate of Registration that will direct them to the services
that CBP offers. Furthermore, USPTO is in the process of putting a website link on our trademark
homepage to the CBP IPR website which contains the form for recordation. Once the CBP
electronic recordation system is online, USPTO’s website will link directly to the CBP’s
recordation system.

USPTO believes that educating trademark registrants to the services offered by CBP will increase
awarcness of the importance for trademark owners to actively enforce their rights and address the
issue of infringing importation directly. Such efforts will increase the value of the trademark goods
for the trademark owner and will decrease the cases where consumers are confused and
disappointed by infringing imported products that do not meet their quality expectations.

Hotline and Website

The USPTO manages a hotline, 1-866-999-HALT, established by the Department of Commerce to
help businesses protect their IPR at home and overseas. The goal of the hotline is to empower U.S.
businesses to secure and enforce their IPR by providing them the information they need to secure
their patents, copyrights, and trademarks, and to enforce these rights in the United States and
abroad. To date, the USPTO has received well over 400 STOP! hotline phone calls.

Callers receive information from IP attomneys at the USPTO with regional expertise on how to

secure patents, trademarks, and copyrights, and on the enforcement of these rights. Businesses and
5
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innovators now have access to a place to learn more about the risks of global piracy and
counterfeiting and how to protect their IP rights in both individual countries and in muitiple
countries through international treaties. In addition, we have established a link from our USPTO
website to www.stopfakes.gov on the Department of Commerce’s website, which provides in depth
detail of the STOP! Initiative.

One key feature of the Internet website at www.stopfakes.gov is the country specific “Toolkits” that
have been created by our embassies overseas to assist small and medium sized businesses with IPR
issues in China, Korea, and Mexico. In the next few months, we expect additional Toolkits for
more countries.

STOP! also seeks to increase global awarencss of the risks and consequences of IP crimes through a
section of its website, www.stopfakes.com/smallbusiness, that is specifically designed and operated
by the USPTO to answer common questions of small businesses so they can better identify and
address their IP protection needs. We're working with organizations like the U.S. Chamber of
Commerce and the National Association of Manufacturers to help spread the word about the
benefits of filing for IP protection, both domestically and abroad. We have also developed
informational materials -~ that can be downloaded off our website - to help guide small businesses
through the often-complicated world of intellectual property protection.

No Trade in Fakes Program

The Department of Commerce is in charge of another important component of the STOP! Initiative,
the no-trade-in-fakes program that is being developed in cooperation with the private sector. This is
a voluntary, industry-driven set of guidelines and a corporate compliance program that participating
companies will use to ensure their supply chains and retail networks are free of counterfeit or
pirated goods.

Stmall Business Concerns

While piracy, counterfeiting, and theft of intellectual property pose a serious threat to all American
businesses, small and medium-sized businesses are particularly at risk in today’s global marketplace
because they often lack the knowledge and expertise to effectively combat it. Because small and
medium-sized businesses typically do not have personnel or maintain large operations in other
countries, American products and branding can be stolen without the rightful owner even being
aware of it. Small businesses lack the knowledge, expertise, and resources to prevent the theft of
their ideas, their products, and their good names and generally do not have the level of access to
specialized legal counsel available to larger companies. In the fierce competition for the time of a
typical small businessman or woman, things that go beyond the payroll, accounting and general
operations - including IP protection — often get put on the back bumer.

That is why the USPTO has launched an intensive communications program specifically designed
to educate small businesses about protecting their intellectual property from pirates and
counterfeiters - both in the United States and abroad. The USPTO wants small businesses to
consider IP protection at their inception -- to make it part of their business planning; to consider if
they need to secure IP protection, what type of protection to apply for, when and where to apply,
and how to go about it. We reviewed various market research studies earlier this year and found
that only a small percentage of small businesses that do business overseas are aware that their [P
protection in the United States does not travel — that they have to gain protection in every country
6
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where they do business. Among small businesses that create and/or own intellectual property,
research studies show a general lack of familiarity with when and how to protect their IP abroad.

Campaign on Protecting Inteliectual Prope; ight:

For the reasons just noted, as part of our public affairs campaign, the USPTO is holding a series of
seminars around the country to assist small and medium sized companies as to what IPR are, why
they are important, and how to protect and enforce these rights domestically and internationally.
The first of these workshops took place three weeks ago in Salt Lake City, Utah, and already, we
have found an enormous amount of interest in USPTO’s outreach program. While most attendees
were from the State of Utah, others came from New York, Pennsylvania, California, Alaska, and
Georgia. Aimed at small business owners and employees, the conference audience contained a
cross section of IP awareness levels -- from the novice businessperson to the experienced IP
attorney. I joined your colleague Congressman Chris Cannon, as well as nine USPTO staff
attorneys, in providing information designed to raise awareness as to the importance of IP to
businesses and to stress the importance of protecting IPR. During the two-day seminar, patent,
trademark, and copyright experts, and lawyers from the USPTO provided attendees with specific
dctails and useful tips about protecting and enforcing their intellectual property rights in the United
States and around the world. We have reviewed the evaluation forms from our first event and it is
my pleasure to report — and this is a compliment to our USPTO staff who participated — the
feedback was overwhelmingly positive.®

We are replicating this program in other cities throughout several regions of the U.S. in the coming
months. In each seminar lawyers and other professionals from the USPTO will provide attendees
with specific details and uscful tips about how to protect and enforce their IPR in the United States
and around the world. Each program is tailored to the particular needs of the city host. Therefore,
the topics of special interest to the city’s business community will be addressed. These seminars
will be useful to anyone with an already established business as well as entrepreneurs who are just
starting up enterprises.

China Road Show;

The USPTO has a group of in house IP experts on China with extensive knowledge of IP legal
regimes in China. USPTO’s "China team" has been actively participating in DOC’s "China road
shows” to various cities in the United States, as part of an outreach effort to talk to small businesses
about how to protect and enforce their IP in China. The STOP! Initiative is a large component of
each of these seminars. So far, USPTO has visited several cities, including Fresno, CA; Kansas
City, KS; Oakland, CA; Manchester, NH; Pittsburgh, PA, and plan for several more this year.

The USPTO has also developed its own China road show with another in a series to take place in
Detroit, Michigan beginning this week. The seminar entitled “China’s Impact on Intellectual
Property: Understanding the New Realities within a Global Economy"” will provide comprehensive
information on protection and enforcement of intellectual property in China for cornpanies ranging
from small businesses contemplating entering the China market to large corporations with
established presence in China. Topics include a review of recent laws and regulations promulgated
by the Chinese government that may affect how you protect and enforce your intellectual property,

? The evaluations also had complimentary feedback such as “it was a great IP conference for small business.” Again, 1
must brag about the efforts of my staff.
7
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what the U.S. government is doing to improve the intellectual property protection and enforcement
environment in China, how best to protect your business assets to avoid intellectual property
problems, how to recognize when your product has been infringed, and what to do if infringement
occurs.

n addition, and closer to home, the USPTO’s China team conducted two regional seminars earlier
this year. During the February event in Washington, D.C., the China team discussed the Chinese
criminal justice system for handling intellectual property rights infringement cases and the Chinese
Supreme Court’s recently issued Judicial Interpretations. In April, the USPTO sponsored a seminar
on the general IP enforcement environment in China. Both of these seminars provided very useful
information on protecting and enforcing IP rights in China.

This Week’s Activities for Small Businesses

[ am leaving today for a USPTO sponsored 2-day seminar in Detroit, Michigan on China’s impact
on IP — understanding the new realities within a global economy. Attendees will leamn about
Chinese IP laws and new developments, establishing and maintzining their [P portfolio in China,
recognizing and responding to infringing activities, plus learn from private sector representatives of
first-hand experiences related to IPR in China. In addition, I am pleased next month the USPTO, in
recognition of the special threat posed to small businesses, will launch its “Small Business in a Big
World” campaign as part of our efforts to educate small businesspersons about the importance of
protecting their [P from piracy and counterfeiting.

Increasing and Communicating Enforcement

The USPTO's Office of Enforcement works to raise the level of and standards for intellectual
property enforcement worldwide. The Office of Enforcement accomplishes this mission by, among
other things: (1) training law enforcement personnel and other government officials throughout the
world on best practices for, and the importance of, enforcing intellectual property rights; (2)
drafting and negotiating strong, modern intellectual property enforcement provisions in free trade
and other international agreements with U.S. trading partners; and (3) monitoring how intellectual
property rights are enforced by other countries, and, where appropriate, engaging other governments
on enforcement issues and demanding increased intellectual property protection.

Enf Training and Technical Assi

The USPTO provides a variety of IP enforcement training and technical assistance activities. These
programs are designed to foster respect for IP, encourage governmental and right holders’ efforts to
combat infringement, and promote best practices in the enforcement of [PR. Our technical
assistance and capacity building initiatives grew out of U.S. trade obligations to promote 1P
protection and assist developing countries in meeting their obligations under the WTO’s Trade-
Related Aspects of Inteliectual Property Rights (TRIPs) Agreement. In addition, we have
responded to increasing requests by foreign governments for such training and technical assistance
activities. Our efforts have had positive results in some countries, measured by decreasing levels of
[P piracy and counterfeiting, and the implementation of stronger legal protections in many of the
countries in which we have provided such training. .
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Bilateral and Multilateral Negotiations

The USPTO advises many U.S. government agencies on issues involving IPR protection and
enforcement involving countries, regions, and international organizations throughout the world.
USPTO officials also support negotiations undertaken by the Department of Commerce, the USTR,
and other officials on intellectual property matters in various countries. By working closely with the
USTR, the U.S. Department of Justice, and the Department of Commerce's International Trade
Administration, USPTO officials also work to provide for proportionate, deterrent penalties for
commercial scale counterfeiting and piracy in East Asia, South Asia, and other regions.

Special 301

The USPTO advises the USTR in the administration of the Special 301 provisions in U.S. trade law,
which requires the USTR to identify those countries that do not provide adequate and effective
protection for IPR or lack of market access for products relying on intellectual property protection.
The USPTO provides analyses of intellectual property laws of numerous countries, and participates
in several bilateral consultations and negotiations conducted by the USTR under Special 301 and in
the comiext of the U.S. trade agenda.

Conclusion

Mr. Chairman, the past year has presented great challenges and opportunities for all of the U.S.
Government's agencies that have a role in fighting the theft of intellectual property. The
Administration rose to these challenges in several ways, including the launching of the STOP!
Initiative. The requirements on the Department of Commerce and USPTO’s expertise in the
internationa! arena have grown dramatically in the last few years. These demands will continue to
increase in the next few years, along with our obligations to meet our core patent examination and
trademark registration functions.

However, while there are challenges both here and overseas, there is reason for optimism. I remain
hopeful that with the continued support and partnership of Congress, we will be able to do even
more to provide American businesses and entrepreneurs with the valuable IP information and
protection they need. We will continue to work closely with the 1P community, small businesses
coast-to-coast, the STOP! team, and you Mr. Chairman to meet the huge challenge of combating
piracy and counterfeiting. Clearly, in terms of the economy and national security, much is at stake.
That is why our dedicated team of experts will continue to work tirelessly to protect American
intellectual property all around the globe.

Thank you very much.
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Finding and Fighting Fakes: Reviewing the Strategy
Targeting Organized Piracy

June 14, 2005

Chairman Voinovich and members of the Committee, thank you for the opportunity to
address your concems over the protection of American intellectual property rights (IPR) under
the Administration’s Strategy Targeting Organized Piracy, or STOP! initiative.

As Ambassador Portman stated recently in reference to STOP!, “The protection of
intellectual property is the cornerstone of an innovative and creative marketplace.” Erosions to
these protections cause American businesses, innovators and manufacturers to lose countless
billions of dollars in lost revenue, investment, future sales and growth opportunities.
Unfortunately, the global trade in fakes is growing. Interpol estimates that 7 percent of global
trade in 2004 involved counterfeit goods, a figure equivalent to $512 billion that customs
officials and industry experts anticipate will reach record levels at the end of this year.

We recognize that the trade in fakes is more than just a commercial problem. Consumer
health and safety is threatened when cheap and unregulated goods are used, whether it is fake
auto and airplane parts, household or other consumer products. A case in point, the World
Health Organization estimates that up to 10 percent of medicines worldwide are counterfeit. In
today’s global production and distribution chain no country is immune. And, oftentimes
consumers are paying top dollar for non-authentic products. It is in part for these reasons that
Ambassador Portman has taken an active interest on IPR issues since being confirmed in April.

We are undertaking a comprehensive, multi-faceted approach to address the complexity
of the global counterfeit and piracy problem. Aside from our participation in STOP!, we have
been vigorously cmploying other tools in coordination with the interagency process to address
global IPR theft. Noteworthy is our work with other agencies on the annual Special 301 Report,
our Free Trade Agreements, usage of WTO mechanisms and various tariff preference programs
such as the Generalized System of Preferences (GSP).

1 am here today because Ambassador Portman and this Administration are committed to

strengthening IPR protection and enforcement at home and abroad. We understand the growing
frustration within the business community and Congress conceming the lack of enforcement of
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IPR by some of our trading partners. We are working diligently to address this situation.
Through STOP!, Administration agencies are coming together with common purpose, focus and
leadership to combat the trade in fakes as a complement to our existing efforts. We are excited
about the prospects for STOP! and are enthusiastic participants on the team.

The STOP! Initiative

Announced in October of last year, the STOP! initiative is designed to bring together all
the major players — the federal government, private sector and our trade partners — to take
concerted action in cracking down on piracy and counterfeiting of tangible goods.

As a supplement to our existing IPR enforcement efforts, the Administration developed
the STOP! initiative to combat the trade in fakes. STOP! has an international and 2 domestic
focus. Eight federal agencies are actively engaged in STOP!, including USTR, the Departments
of Commerce (along with the U.S. Patent and Trademark Office), Homeland Security (both
Customs and Border Protection, and Immigration and Customs Enforcement), Justice, State, and
the Food and Drug Administration.

Pursuant to the Administration's overall policy, USTR assists in the coordination of
STOP! activities, We serve as a conduit for information sharing and promote collaboration on
issues of relevance to STOP!. In this role we have facilitated outreach activities and sought to
cnsure that the STOP! team'’s core competencies were useful in wider IPR policy matters. On
the intemational front, we and other STOP! agencies are encouraging other govemments to
coordinate their IPR efforts more effectively by designating a central focal point to cooperate
with the U.S. agencies on STOP!. We and other STOP! agencies are working with these contacts
to follow-up on items from bilateral meetings and have developed action plans with these
countries to advance IPR enforcement and cooperation.

Since the announcement of STOP!, we have been coordinating with agencies on the
STOP! team, working with the private sector, reaching out to stakeholders and taking
comprehensive actions to realizing our October goals. Administration agencies have been hard
at work. Building on domestic actions underway against IPR theft and enforcement and scizure
problems prevalent in the global trade of infringing products, the STOP! team developed a
strategy bascd upon its collective resources and a series of proposals to enhance intemational
cooperation with other countries engaged in combating this growing global threat.

In early April, as members of the STOP! team, we began our internationa! outreach
efforts to explore how to increase cooperation, improve coordination, and open information
exchange avenues. Key to these discussions has been the exchange of ideas. We have made
clear to our counterparts that we are open to solutions. Our outreach has yielded results. We
have gained insight into some of the key problems and host country solutions being pursued on a
practical level to combat the trade in fakes. We anticipate that through greater dialogue, we will
develop a common understanding with our trade partners of the problems requiring action. This
understanding will in turn form the basis for further discussions on how to cement cooperation
later this year.
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We have met with our counterparts in Singapore, Hong Kong, Japan, Korea, Germany,
the European Commission, France and the United Kingdom, and representatives of the private
sector in our initial outreach efforts. The reception has been positive and we believe there is
potential for further cooperation. Among the 17 proposals we’ve shared, a number have
generated interest and fruitful discussions. Some examples of the proposals discussed include:

o Networks that will enable police to better work with each other to investigate and arrest
those who trade in fakes.

e Analytical supplements to border targeting and post-entry verification methods to identify
businesses at high risk for IPR infringement.

« Best practices guidelines for govemnment enforcement to stop the trade in fakes.

o Coordinating capacity building programs used to fight the trade in fakes so as to better
utilize resources and deliver needs.

» Adoption of public awareness campaigns as a means to educate large audiences on the
harmful effects of counterfeiting and piracy.

* Partnering with industry to develop a “No Trade in Fakes™ program to keep the supply
and distribution chain free of counterfeits.

s Improvements to the trademark application process by making it more common among
participating countries.

In addition to our outreach efforts to Asia and Europe, we are in the process of exploring
interest from Canada and Mexico. We hope to meet with our Canadian and Mexican
counterparts in the near future. In the meantime, we will continue our close collaboration and
further seek out other like-minded countries in the fight against the trade of pirated and
counterfeit goods so as to determine their interest in cooperative activities.

We have tentatively planned that countries receptive to cooperation on STOP! will be
invited to attend a meeting in Washington, DC (likely in the Fall of 2005) designed to formalize
their participation and finalize a work plan for greater international cooperation.

Aside from our bilateral efforts on STOP!, the Administration is also coordinating our
IPR efforts in support of the Administration’s objectives in the G-8, the Asia-Pacific Economic
Cooperation forum (APEC), the Organisation for Economic Co-operation and Development
(OECD), various regional summits and in relevant daily activities we undertake on intellectual
property matters. There are two recent examples of our success on this front:

e APEC — Less than two weeks ago, APEC trade ministers endorsed an anti-counterfeiting

and piracy initiative jointly proposed by the United States, Japan, and Korea to strengthen
intellectual property protection in the region.
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e OECD - Last month, OECD members agreed to the U.S. proposal for the OECD to
update its 1998 study on the Economic Impacts of Counterfeiting and develop credible
data to help governments make the case for strong action against IPR theft.

We've also wilnessed successes stemming from our other activities, particularly actions
associated with our Special 301 Report and the development of the FTAs.

Other Enforcement Efforts

Our FTAs reflect the level of protection and enforcement of IPRs in the United States.
We recognize that in order for these relevant FTA provisions to be effective, provisions that
provide for tighter border controls, and expeditious ex parte searches to gather evidence and
higher damage awards (in particular statutory damages), to name a few, must be properly
implemented and enforced. As a result, we ensure that the implementation process of our FTAs
is a priority on par with their development and negotiation, and that adequate safeguards are
provided for the enforcement of the agreement.

In the past year, we have worked closely with Australia and Singapore to ensure that their
implementing legislation fully meets their FTA obligations to protect and enforce IPR.
Currently, we are working very closely with Morocco to undertake similar efforts, and have
added action plans for the implementation of FT As in our current negotiations. We will continue
to work closely with our trading partners and our industry on implementation of the FTAs.

Since the Bipartisan Trade Promotion Authority Act of 2002, we have completed and
received Congressional approval of FTAs with Chile, Singapore, Australia and Morocco, have
concluded negotiations with Bahrain and CAFTA-DR and have launched FTA negotiations with
13 more countries (Panama, Thailand, the Andeans, United Arab Emirates, Oman, and South
African Customs Union countries). We will remain vigilant — with support and cooperation from
our embassies and industry — to quickly respond to concems over the possible lack of
compliance or enforcement of FTA obligations that may arise in the future.

As we do in April of each year, USTR issued the Special 301 Report cataloging the IPR
problems in dozens of countries worldwide. A country’s ranking in the report sends a message
to the world and potential investors about a country’s commitment to IPR protection. The
Special 301 has been a successful in encouraging countries to institute reforms or come forward
with reform proposals to avoid elevation on the list. For example:

o Korea — After elevating Korea to PWL last year, Korea took significant steps earlier this
year months to strengthen protection and enforcement of IPR such as, introducing
legislation that will explicitly protect sound recordings transmitted over the Internet
(using both peer-to-peer and web casting services); implementing regulations to address
film piracy; and increasing enforcemnent activities against institutions using illegal
software.

e Taiwan — In response to our out-of-cycle review last year, Taiwan’s legislature approved
a number of amendments to its copyright law that provide greater protection for
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copyrighted works and increase penalties for infringers. In addition, Taiwan authorities
made permanent an [PR-specific task force that has increased the frequency and
effectiveness of raids against manufacturers, distributors, and sellers of pirated products.

Mention in the Special 301 Report and the issues raised in it oftentimes remains
unresolved for years, while other times a mention in the report compels authorities to take
immediate enforcement action. Such cases are best exemplified by the longstanding and serious
problems of optical media piracy in Pakistan, Malaysia and the Philippines, where both Malaysia
and the Philippines have made measurable progress and Pakistan has undertaken recent [PR
enforcement actions. The Philippines, for example, recently passed legislation on optical discs,
and we are currently monitoring the enforcement of that law. Pakistan, one of the world’s worst
offenders, has shown movement through the closure of six well known plants that have been
churning out millions of pirated optical disks for years.

Conclusion

We appreciate the Committee’s interest in and will continue to work closely with
Congress in the battle against the trade in fakes. Stopping this illicit trade requires a
comprehensive, intensive and sustained effort. We recognize there are many challenges to
overcome. We will press forward with the tools and resources provided us in addressing these
concern with the goal of improving the situation for American owners of [PRs worldwide. We
will continue to work with other federal agencies, coordinate with our stakeholders and reach out
to our trade partners to develop mechanisms to comprehensively combat IPR theft through all
means at our disposal. Stopping the trade in fakes and making the environment more welcoming
to our right holders is a top priority.

Mr. Chairman and members of the Committee, thank you for providing me with the
opportunity to testify. I appreciate the guidance you've provided and the vigilance this
committee has shown toward tackling the important issue of IPR protection. I look forward to
working with you and your staff to continue to devise solutions for dealing with problems of
piracy and counterfeiting. I look forward to your questions.
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June 14, 2005

Good morning Chairman Veinovich, members of the Subcommittee. Thank you
for this opportunity to testify, and update you on the steps that the Department of
Homeland Security has taken to improve the enforcement of intellectual property rights
as part of the Administration’s Strategy Targeting Organized Piracy (STOP). Under
Secretary Asa Hutchinson participated in the STOP! announcement with DHS's
interagency partners. Both U.S. Customs and Border Protection (CBP) and U.S.
Immigrations and Customs Enforcement (ICE) are full participants in the STOP!
initiative.

My testimony focuses on the contributions that CBP, the primary agency
responsible for border enforcement, has made to STOP.

CBP, as the guardian of the Nation's borders, safeguards the homeland ~
foremost, by protecting the American public against terrorists and the instruments of.
terror, while at the same time enforcing the laws of the United States and fostering the
Nation’s economic growth through lawful travel and trade, including the laws and
regulations related to the protection of IPR. Each year, the number of seizures of
counterfeit and pirated merchandise made by the Department of Homeland Security
rises dramatically. Since 2000, the number of seizures has more than doubled. interpol
estimates that 7% of global trade involves counterfeit and piratical goods. Although
CBP's IPR enforcement efforts have been successful, the flood of infringing imports

requires us to explore new ideas for IPR enforcement.
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Today, | will discuss new approaches CBP is taking as part of STOP to enhance
and complement traditional methods of DHS's |PR enforcement. With its STOP
initiatives, CBP is diversifying its IPR enforcement portfolio and moving beyond our
traditional methods. These approaches improve our ability to identify high-risk
companies and shipments while maintaining the flow of legitimate trade. In addition, our
STORP initiatives include greater cooperation with the business community and other
government agencies to provide improved IPR protection. CBP has

s Created and tested an innovative stétistical model for assessing IPR risks at

our borders

s Established a program of post-entry verifications, or “IPR audits®, designed to

identify business practices that leave us vulnerable to IPR violations, and to
determine the scope of a company’s IPR violations

¢ Collaborated with PTO to make it easier for businesses to enforce their

trademark rights at the border

e Issued proposed regulations to enable CBP to better enforce U.S.

copyright[s] protection for sound recordings and motion pictures, or similar
audio-visual works.
Statistical Risk Modeling for IPR Enforcement

CBP's IPR risk model is designed to enhance current efforts by CBP officers to
identify counterfeit and pirated goods at our borders. it builds on CBP's already strong
border enforcement efforts by providing greater analytical targeting for IPR infringing
shipments and importers.

The IPR risk model is a computer-based statistical model that diversifies CBP's
approach to risk assessment and targeting; complements current enforcement efforts;

and offers potential improvement in utilization of resources. CBP uses traditional
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targeting programs and reviews of transaction documentation to identify and target
imports for examination for potential iPR violations. These two approaches depend
upon the experience and knowledge of CBP officers, and require significant use of
officer resources. Unlike our traditional approaches, the model applies statistical
analysis techniques and external information to assess IPR risk. The risk model gives
significant emphasis to CBP's IPR enforcement and import data while infusing other
agency assessments on IPR risk, including information from the USTR's Special 301
Report on IPR threats throughout the world. CBP is also consuiting with industry,
including the National Association of Manufacturers and representatives of the
pharmaceuticals industry, to identify and include risk indicators into the CBP IPR risk
model where feasible.

The model consists of various statistical factors that form a “model” of the
significant characteristics of IPR infringing imports. These factors are combined using a
two-step statistical formula to calculate risk scores for individual imports. Scores for
individual importations can be aggregated to provide an assessment of IPR risk for
entities such as importers.

CBP has successfully completed first phases of testing the model and is working
toward national validation of the model. The IPR risk model is being developed to
identify both individual imports and companies found to be high risk for IPR violations.
Individual imports are targeted for cargo examinations. Importers identified as being
high-risk may be candidates for CBP’s post-entry verification, another of CBP's STOP
initiatives aimed at increasing the effectiveness of IPR enforcement efforts.

Detecting IPR Vulnerabilities through Post-entry Verifications

CBP is testing ways to expand IPR enforcement efforts that go beyond the

traditional examination of containers at the border by bringing a new focus and new skills

to IPR enforcement. Specifically, CBP is employing the skills of auditors and other
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resources to the evaluation of a business's systems to determine if there are
weaknesses that lead to IPR violations.

Approximately two dozen companies will be subject to an IPR audit this year,
based upon risks identified by the newly developed IPR risk model and/or as evidenced
by past IPR violations.

Based on preliminary findings from ongoing audits, violations have been
identified in several areas including importers of electronics, toys, textiles and
recreational motorized cycles. Efforts are also underway to determine the appropriate
remedial or punitive actions necessary.

CBP auditors review such documentation as purchase records, product
specifications, general and subsidiary ledgers, and payment records. Financial records
hold key information that allows auditors to identify potential IPR violations. Such
information includes:

a) Purchase Orders provide details about the goods being purchased,
including a description of the goods, price per unit, quantity, shipping
instructions, delivery date, and payment terms. When counterfeit goods
are seized, purchase orders can be instrumental in determining the
quantity of infringing goods the manufacturer was contractually obligated
to produce. In addition, purchase orders will often indicate the parties
involved in the manufacture and/or trading of the illicit goods.

b) Product Specifications provide detailed technical specifications and
requirements of products and are used by designers, engineers, and
quality managers involved in the manufacturer of goods. Reviews of
product specifications often indicate placement of trademarks or
copyrights, or specify use of trademarked products (i.e. YKK zippers or

Intel processors)
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¢} General and Subsidiary Ledgers are where all accounting transactions
are recorded for a company. When a company legitimately has rights to
use a copyright or trademark, evidence can be found in the financial
records of license agreements and royalties. Detailed transactions are
typically recorded in subsidiary ledgers, such as accounts payable and
inventory. These accounts can be instrumental in tracing the parties
being paid for the illegal goods as well as the quantity of goods flowing
through the inventory.

d) Payment Records provide details on remittances made for purchases.
Companies conducting international business often make use of letters of
credit or wire transfers to pay for products. Analysis of the remittances
determines the parties involved in the counterfeiting scheme and the illicit
financial gains.

Audits may also review for business records that are kept by small companies,
such as:

a) Correspondence rather than formal purchasing contracts, purchase
orders, or product specifications.

b) Financial records kept in an ad hoc form, rather than a formal system.

c) Payment records that could be made by alternate remittance systems,
such as money orders, cashier checks, credit cards, traveler’s checks,
Western Union, or various other electronic payment methods.

Due to its initial success, additional companies will be selected for post-entry
verifications and the audit findings will be incorporated into the IPR risk model.
Facilitation of Recordation of Trademarks
CBP and PTO are currently working to create a hyperlink from PTO's website'to

a CBP webpage explaining the recordation process and providing the recordation
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application. This link will help businesses, particularly small businesses lacking
experience in working with CBP, to better enforce their trademarks rights.

In preparation for establishment of this link, CBP is currently in the final phases of
developing a real-time, on-line recordation system through which recordants will be able
to apply and pay for recordations at the CBP website. CBP expects that the new system
will greatly reduce the length of time it takes to record intellectual property rights with
CBP, and significantly reduce CBP's administrative burdens related to recording both
trademarks and copyrights. We expect to roll out the on-line recordation system later
this summer. When this is completed, we will be ready to establish a link at the PTO
website.

Propased Copyright Requlation

CBP issued proposed regulations to allow U.S. copyrights for sound recordings
and motion pictures, or similar audio-visual works, to be recorded with CBP while
copyright registration is pending at the Copyright Office. The early recording will provide
CBP with the information it needs to prevent importation into the U.S. of pirated goods.

CBP has received and analyzed comments from the public on the proposed
rulemaking and has drafted its final rule accordingly. At this time, CBP and DHS are
currently reviewing the final rule through the normal approval process.

Conclusion

With our STOP initiatives, CBP has broken new ground in the fight against
counterfeiting and piracy. We will continue to work with DHS Headquarters, our
colleagues at ICE, and our other partner agencies, as well as industry, to continuously
improve our targeting and enforcement efforts to deprive IPR violators of their illicit
financial gains. Thank you again,.Chairman Voinovich, and the members of the
Subcommittee for this opportunity to testify. | would be happy to answer any questions

you may have.
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Introduction:

Chairman Voinovich, Ranking Member Akaka, and Members of the Subcommittee,
thank you for the opportunity to discuss the Department of Justice's efforts to protect intellectual
property rights through criminal enforcement, as well as the Department's role in the
Administration's Strategy Targeting Organized Piracy (“*STOP!”) Initiative.

One of the most important contributions the Department makes to the protection of
intellectual property rights is the prosecution of organized criminal networks that steal the
creative works of U.S. businesses, both large and small. This is also one of the Department’s
core missions in support of the STOP! Initiative. To fulfill this mission, the Department has
developed an aggressive and creative prosecution strategy -- one that is grounded in lessons
leamned from actual investigations and prosecutions of intellectual property crimes, and one that
we are constantly re-assessing and evaluating for opportunities for improvement and growth.

In addition to its prosecution mission, the Department’s principal contribution to the
STOP! Initiative is the work of the Department of Justice’s Intellectual Property Task Force (“IP
Task Force”). Last fall, the IP Task Force completed a wide-ranging and exhaustive review of
the Department’s intellectual property enforcement efforts. Its collective recommendations were
issued in a 70-page report last October. The Department is now engaged in the considerable and
important work of implementing those recommendations.

The Department also participates in the interagency collaboration and intermational
outreach that is fundamental to the STOP! Initiative’s mission. Department officials have
participated in the recent STOP! tours to Asia and Europe, and we are working with other
agencies to increase public awareness of the harms of intellectual property theft and to help U.S.
businesses work with foreign law enforceruent to protect intellectual property rights.

I
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My remarks today are intended to describe in more detail the Department’s prosecution
strategy and some of its recent successes, as well as to provide an overview of the Department’s
contributions to other aspects of the STOP! Initiative.

1. Prosecuting Organized Crime Groups Engaged in Intellectual Property Theft
a. Training and Retaining Expert Intellectual Property Prosecutors

No prosecution strategy can be effective if it lacks the skilled personnel to carry it out.
The Department therefore has implemented a three-part approach to ensure that there is a
sufficient number of trained and experienced prosecutors to effectively combat the ever-
increasing number and complexity of intellectual property offenses.

First, within the Criminal Division, the Computer Crime and Intellectual Property Section
(“CCIPS”) devotes 11 of its 32 attorneys to intellectual property criminal enforcement issues,
including prosecution, legislative reform, and international training and technical assistance.
CCIPS’ prosecution strategy stresses the development of undercover investigations that, in tum,
lead to multi-district and international investigations and prosecutions of organized criminal
groups. As the complexity and frequency of online intellectual property crimes have increased,
demand for CCIPS attorneys has also increased: in the past three years, CCIPS has experienced
a six-fold increase in its prosecution caseload. CCIPS also provides training and on-call, 24/7
legal guidance to agents and prosecutors in the field; provides technical assistance on relevant
legislative issues; and assists in the development of Department and Administration policy on
intellectual property issues.

The second component of the Department’s approach is the designation of Computer
Hacking and Intellectual Property (“CHIP”) coordinators in every U.S. Attorney’s Office in the
country. As with all federal crime, primary responsibility for prosecution of federal intellectual
property offenses falls to the 94 U.S. Attorneys’ Offices across the United States and its
territories. CHIP Coordinators are Assistant U.S. Attorneys who are given specialized training in
intellectual property and certain types of computer crime, and who serve as subject-matter
experts within their districts. Identifying a CHIP Coordinator in each District ensures that a
prosecutor with training and experience in intellectual property crimes is available wherever and
whenever an offense occurs. The position of CHIP Coordinator is often a highly-sought
designation, and many of the current CHIP Coordinators have been part of the program since the
creation of its predecessor program — the Computer and Telecommunications Coordinator (CTC)
program -- in 1995,

The third component of the Department’s approach is the creation of CHIP Units in
certain districts where the incidence of intellectual property and hi-tech crimes is higher and is
more likely to significantly impact the national economy. Former Attorney General Ashcroft
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created 13 CHIP Units across the United States, and this past January, in response to the
recommendations of the [P Task Force, five additional CHIP Units were created. The new Units
are located in Washington, DC; Nashville, Tennessee; Pittsburgh, Pennsylvania; and Orlando,
Florida. CHIP Units consist of a concentrated number of trained prosecutors in the same U.S.
Attorney’s Office, and they have been successful in increasing the enforcement of criminal
intellectual property laws. The most recent data shows an increase of 46% in the number of
defendants charged in districts with CHIP Units as compared to the year before these Units were
activated.

CCIPS provides regular training and support to this network of CHIP Units and
Coordinators. Last October, CCIPS provided two full days of training to all CHIP Coordinators
on various aspects of criminal intellectual property prosecutions, and it is organizing a 3-day
course on intellectual property crime at the National Advocacy Center in Columbia, South
Carolina in November 2005. In addition, CHIP Units have been providing regional training for
federal agents. For example, on February 1, 2005, the CHIP Unit in Los Angeles provided a
full-day course for the Federal Bureau of Investigation (“FBI”), U.S. Secret Service, U.S.
Immigration and Customs Enforcement (“ICE”), Internal Revenue Service - Criminal
Investigation Division, and other law enforcement agencies on intellectual property
investigations.

Through implementation of this three-part approach, the Department has developed a
highly-motivated and effective network of more than 200 skilled federal prosecutors who are
capable of handling the complex intellectual property investigations and prosecutions that are
central to the Department’s overall prosecution strategy.

b. Prosecuting Organized Crime Networks

Both the STOP! Initiative and the Department’s IP Task Force have given the highest
priority to the prosecution and dismantling of multi-district and intemational criminal
organizations that commit intellectual property crimes. The Department’s increased focus on—
and allocation of resources to—the prosecution of these organizations has paid dividends in the
number and quality intellectual property cases prosecuted. The Department has given special
priority to those online groups and networks that are the original source or supply for pirated and
counterfeit goods, as well as to novel prosecutions that are likely to have the greatest deterrent
impact on intellectual property criminals and the general public.

Online Copyright Piracy

The Department has developed a number of successful undercover investigations and
prosecutions targeting the Internet piracy groups that steal digital works, strip away or
circumvent embedded copytight protections, and distribute those works worldwide on the
Internet — often before the movie, game, music CD, or software is released for commercial sale
to the public.
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i Operation D-Elite:

A recent example of the Department’s success against Internet piracy is Operation D-
Elite. On May 25, 2005, FBI and ICE agents executed search warrants at 10 locations across the
United States as part of this ongoing investigation. Those targeted included the leading members
of an interational peer-to-peer (“P2P"”) network known as Elite Torrents. Elite Torrents used
the new BitTorrent file sharing technology to allow its 133,794 members to distribute
copyrighted software, movies, and music. As part of this comprehensive enforcement effort,
federal agents also seized the Elite Torrents main computer server and replaced the publicly
accessible web page with a strongly worded law enforcement message. A copy of that web page
is attached as an exhibit to my written testimony. This ongoing investigation, being handled by
the Computer Crime and Intellectual Property Section of the Criminal Division, is novel in that it
is the first to target the misuse of BitTorrent P2P technology.

Although this investigation is still developing, Operation D-Elite has already had a
significant deterrent impact as a result of the substitute web page. Any one of the approximately
133,000 members of the EliteTorrents network who attempted to log on to the main server on or
after May 25™ would have been greeted with the FBI / ICE announcement that the site was shut
down. In the first week alone, the web page was viewed more than 500,000 times.

i. Online Piracy and the Link to Hard Goods—Operation Fastlink:

Although many participate in underground Internet piracy networks to obtain copyrighted
works for free, others seek financial gain by converting the digital copies of these works to
optical disc form and selling them for profit. An example of this was uncovered after another
highly significant online piracy takedown last April.

On April 21, 2004, the Department led the single largest international enforcement effort
ever undertaken against online piracy - Operation FastLink. Operation FastLink resulted in 120
simultancous searches worldwide (80 in the United States) by law enforcement entities from 10
foreign countries including Belgium, Denmark, France, Germany, Hungary, [srael, the
Netherlands, Singapore, Sweden, and Great Britain and Northem Ireland. Law enforcement
officials in Spain subsequently took action against related targets in that country.

In the months leading up to the enforcement action on April 21, 2004, CCIPS relied
heavily on the network of CHIP Coordinators and CHIP Units to ensure that warrants were
signed timely, and that simultaneous execution could proceed smoothly across the U.S.
Additionally, in the months before takedown, CCIPS attorneys and FBI case agents traveled to
Europe and met with each country involved to provide training on the operation of online piracy
organizations and the law enforcement techniques used to identify, investigate, and prosecute
them.

Operation FastLink has identified over 100 individuals believed to be engaged in online
piracy, many of them high-level members or leaders of online piracy release groups (aka
‘“‘warez” groups) that specialize in distributing high-quality pirated movies, music, games, and
software over the Internet. Additionally, more than 200 computers have been seized worldwide,
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including over 30 computer servers that functioned as storage and distribution hubs for the online
piracy groups targeted by this operation.

This is the largest global enforcement action ever undertaken against online piracy. To
date, eight members of the organized piracy groups targeted by Operation FastLink have been
convicted in the U.S., and many more prosecutions are ongoing.

Once one of these online piracy groups “cracks” a copyrighted work by disabling or
removing the embedded copy protections, the transition of the “cracked” version from the online
world to the profitable criminal enterprise of creating and selling pirated optical media is rapid.
For instance, as a result of the searches they executed as part of Operation FastLink in Singapore,
authorities arrested Ching Seen Ming in April 2004. Ching conspired with his brother to mass
produce and sell optical discs containing the latest warez software, games, and movies
throughout Asia and the Middle East. Ching obtained the "cracked" releases of various software,
movies, and games by downloading them from a warez computer server managed by the warez
group Fairlight. Ching would then pay members of Fairlight between $500 and $1,500 for the
downloaded works, and would pay as much as $5,000 in order to obtain cracked versions of
software, games, or movies that had yet to be released even to the warez underground. Ching
was convicted in Singapore and sentenced to 15 months of imprisonment.

International Cooperation

i Operation Buccaneer and Operation Spring

Operation FastLink shows that, in order to take effective action against organized
criminal networks engaged in intellectuzal property thefi, coordinated international enforcement is
necessary. The Department’s approach to international enforcement and cooperation cannot and
does not end at the moment of arrest. We are committed to providing ongoing support to foreign
prosecutions, thereby helping to ensure strong criminal intellectual property enforcement
worldwide.

An example of this commitment is Operation Buccaneer. On March 6, 2005, the United
Kingdom convicted two defendants of serious fraud charges after a four-month jury trial for
which the Justice Department provided 8 witnesses and extensive prosecutorial assistance in the
years of discovery and disclosure disputes leading up to the trial. These two defendants were
part of Operation Buccaneer, a joint CCIPS / Customs (now ICE) undercover investigation
targeting leading global Internet piracy organizations. The UK convictions brought the total
number of Buccaneer convictions worldwide to 40 (30 in the U.S.). On May 6" of this year, the
UK defendants were sentenced to terms of imprisonment of 2 and 2% years, respectively, in
what the Queens Counsel called “the first prosecution for software piracy on this scale conducted
in this country.” In public comments to both the court and the press, the Queens Counsel praised
the “‘unprecedented” cooperation and assistance provided by the Department of Justice’s
Computer Crime and Intellectual Property Section throughout the investigation and prosecution.

Where foreign authorities are reluctant or unable to prosecute intellectual property

criminals whom the Department considers a high priority, the Department is willing to seek the
extradition of those offenders for prosecution in the U.S. In another case arising from the
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Buccaneer investigation, the Department is now sceking the extradition from Australia of a well-
known international copyright pirate, Hew Griffiths. This is the first time the U.S. has ever
sought the extradition of an individual based solely on online violations of U.S. copyright law.
Over the past two years, Mr. Griffiths has fought extradition unsuccessfully in a succession of
court cases in Australia. He now has appealed to the country’s highest court. These efforts
signal the United States’ willingness to utilize all of the tools available to prosecute intellectual
property criminals; geographic boundaries will no longer protect those who engage in these
crimes.

Another recent example of intemational cooperation that produced a successful result is
Operation Spring, in which U.S. law enforcement worked with their counterparts in China to
thwart the international shipment and sale of illegally manufactured DVDs. In this cross-border
effort, ICE worked with Chinese law enforcement officials to investigate an interational piracy
ring involved in the illegal sale of thousands of infringing movie DVDs via the Internet. Asa
result, in April 2004, four co-conspirators -- including two U.S. nationals and two Chinese
nationals -- were convicted in China for selling more than 133,000 pirated DVDs to customers in
more than 20 countries around the world. Defendant Randolph Hobson Guthrie 11, the leader of
the organization, was sentenced to 30 months in Chinese prison, a fine of approximately
$60,000, and deportation after serving his term. This case represents a breakthrough in law
enforcement cooperation on intellectual property crime between the U.S. and China, and we are
seeking ways to identify additional opportunities for similar collaboration with the Chinese.

Protecting Business Trade Secrets

The Department’s prosecution strategy also prioritizes cases involving trade secret theft
made illegal by the Economic Espionage Act of 1996, particularly those cases where U.S.
businesses are threatened by unscrupulous foreign competition.

One recent example involves the FBI’s arrest of two former employees of Metaldyne
Corporation of Plymouth, Michigan, on charges that they stole Metaldyne’s trade secrets to
enable a Chinese business to produce exact replicas of products at a reduced price. Chinese-
based Chonggqing Huafu Industry Co. is alleged to have obtained the Metaldyne trade secrets
from the defendants in an effort to undercut the price that Metaldyne charged for a sophisticated
metal rod used in truck engines. One defendant, Fuping Liu, worked at Metaldyne as an engineer
until quitting in Apri] 2004 to work for a competitor, while his co-defendant, Anne Lockwood,
was a former vice president of sales at Metaldyne.

The FBI arrested Liu and Lockwood after investigation allegedly revealed a well-
developed plan to produce Metaldyne’s products in China, which included multiple trips to meet
with potential Chinese business partners and the thefl of numerous documents detailing
Metaldyne’s proprietary production methods. The bulk of the documents allegedly stolen
originated with Metaldyne, but Liu is also accused of stealing confidential information from
Metaldyne competitor GKN Sinter Metals of Auburn Hills, Michigan, and passing this
information to Lockwood. The prosecution, which is being handled by a CHIP Coordinator in
the U.S. Attorney’s Office in Detroit, Michigan, is ongoing.
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Protecting Public Health and Safety

In addition to protecting businesses’ trade secrets, the Department also is carefully
monitoring the growing public health and safety threat posed by counterfeit products ranging
from baby formula to batteries to pharmaceuticals. Counterfeit consumer products not only hurt
the sales and reputation of trademark holders, but often pose serious risks to the health and safety
of the general public.

One example of this occurred in April of last year when an Alabama man was sentenced
to 41 months of imprisonment and ordered to pay $45,305 in restitution, after pleading guilty to
twenty-eight counts of counterfeiting and pesticide misbranding charges. The defendant sold
mislabeled and adulterated pesticides to municipalities and private businesses in a number of
southern states. These pesticides were needed to control mosquitoes and the West Nile Virus.

2. The Department of Justice’s Contributions to the STOP! Initiative
a. The Department of Justice’s Task Force on Intellectual Property

In addition to the ongoing implementation of its overall prosecution strategy, a key
component of the Department’s other contributions to the STOP! Initiative has been the
Department of Justice's Task Force on Intellectual Property and the implementation of the more
than 25 separate recommendations in the IP Task Force’s October 2004 report. Last year, the [P
Task Force undertook an extensive, six-month review of the Department, examining all aspects
of intellectual property protection including criminal, civil, and antitrust enforcement;
legislation; international coordination; and prevention. After this comprehensive review of
Department practice and policy, then-Attorney General Ashcroft released the IP Task Force's
report analyzing the Department's efforts and recommending numerous measures to improve and
enhance the Department’s protection of the nation’s creativity and innovation. On March 9,
2005, approximately four weeks after being swom in as the 8ov Attorney General, Attorney
General Alberto Gonzales renewed the Department of Justice’s commitment to the IP Task Force
and to continuing the implementation of the recommendations contained in the IP Task Force’s
report.

Although the recommendations of the IP Task Force are numerous and wide-ranging, the
Department has already implemented many of them. For instance, the report called for the
expansion of the Department’s CHIP Program and the designation of CHIP Coordinators in
every U.S. Attomey’s Office nationwide. In January 2005, the Department of Justice created
five (5) new CHIP Units, bringing the total number of CHIP Units nationwide to eighteen (18).
Each Unit received funding to hire two additional prosecutors to address intellectual property
offenses in their respective districts. In addition, the Department designated a CHIP Coordinator
in every U.S. Attorney’s Office in the country, bringing the total CHIP network to a tatal of more
than 200 trained prosecutors.

Further, the Department has enhanced and improved its delivery of intellectual property
training programs for foreign prosecutors and investigators by developing key relationships with

foreign officials directly responsible for IP enforcement. For example, the Department worked
with Mexican government officials to provide a three-day seminar in December 2004 for

7
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intellectual property prosecutors and customs officials from Mexico. Department attorneys met
with Mexican authorities in Washington, DC, and provided a detailed overview of criminal [P
enforcement in the United States. Following the December meetings, the Department and the
U.S. Embassy in Mexico City have worked with Mexican officials to provide training on
trademark identification, and are planning an additional training program in Mexico City on
counterfeiting investigations. Similar efforts are underway in Panama and are planned in several
Eastern European and Southeast Asian countries known for producing pirated and counterfeit
goods.

Many of the other comprehensive recommendations in the IP Task Force report are part
of an ongoing process of implementation and will require the long-term efforts of various
components within the Department. For instance, the report cailed for continued prosecution of
national and international criminal organizations that commit intellectual property crimes. Ihave
already provided examples of the Department’s considerable success in this area during the past
vear alone. However, we will not rest on this record; we are committed to doing more.

Moreover, national and international takedowns such as those in Operations FastLink and
D-Elite are not one-hit events. These takedowns create hundreds of new potentjal prosecutions,
both national and international, all of which require the ongoing commitment of Department
prosecutors. For instance, as a result of investigations like Operation Buccaneer and Operation
FastLink, the Computer Crime and Intellectual Property Section has seen a 600% increase in its
pending intellectual property crimina} workload, from 27 to more than 170 cases over the last
three (3) years alone. These cases must and will be prosecuted, but it will be a longer-term
process.

b. The Department Is Committed to Interagency Coordination on Intellectual
Property Protection

In addition to implementing the IP Task Force's recommendations, the Department has
also worked closely with other STOP! agencies to ensure a unified, consistent approach to
intellectual property protection from the Administration as a whole.

1. The Department is Engaged in Multi-Agency International Efforts to
Protect Intellectual Property

One of the goals of STOP! has been the development of international interest in and
commitment to the protection of intellectual property. The Department of Justice took part in
both the Asia STOP! trip in April, which included meetings with officials in Singapore, Hong
Kong, Japan and Korea, and the recently concluded European trip to the United Kingdom,
France, Germany, and the headquarters of the European Union in Belgium.

During each trip, the Department met directly with law enforcement colleagues who
share the Department’s goal of increased international enforcement of intellectual property
rights. A proposal developed by the Department to identify an intellectual property law
enforcement point of contact in each country generated substantial interest from foreign
counterparts, and the Department of Justice, through CCIPS, has established itself as the United
States’ international contact for criminal intellectual property matters. By developing this Jaw
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enforcement network and points of contact through the STOP! international trips, the
Department anticipates that it will be easier and faster to enlist the cooperation of foreign law
enforcement when future U.S. investigations, similar to Operation FastLink, identify foreign
targets. Through the international outreach driven by STOP!, the Department will develop
information that can assist investigations and prosecutions directly affecting American
intellectual property business interests in foreign countries.

The Department has also taken an active role in seeking greater criminal enforcement of
intellectual property violations in China. U.S. and Chinese law enforcement officials had
extensive discussions on criminal enforcement of intellectual property rights and areas for
potential cooperation during the U.S.-China Joint Liaison Group meeting held in February 2005.
The Joint Liaison Group has provided a productive forum for U.S.-China law enforcement
cooperation in a number of areas of criminal enforcement, and we are hopeful that we will be
able to make progress on intellectual property protection in China through this specialized law
enforcement forum. In particular, we will seek opportunities for joint enforcement actions
building on the success of Operation Spring. In addition, the Department has joined with many
of the STOP! agencies to work with China through the [PR working group of the U.S.-China
Joint Committee on Commerce and Trade.

The Department is also working closely with the Department of Commerce and the U.S.
Embassy in Mexico City to encourage the intellectual property section of the Mexican
Department of Justice to provide guidance for trademark and copyright holders in the best
methods to seek criminal enforcement of intellectual property rights. By helping intellectual
property rights holders understand the procedural and practical means to work with Mexican
authorities, the U.S. Government will provide a real benefit to businesses seeking to market their
intellectual property abroad. The Department hopes that this program will be a model that can
be used in other countries to develop effective prosecutions and protect the intellectual property
of U.S. companies doing business throughout the world.

2. The Department Cooperates with Other Agencies on Joint Projects to
Increase [ntellectual Property Protection and Enforcement

The STOP! Initiative also has had the beneficial effect of greatly enhancing the
cooperation and coordination of all the U.S. Government agencies responsible for intellectual
property protection at the leadership and staff levels. There is daily contact between these
agencies, and the level of cooperation among agencies on intellectual property issues is at an all-
time high.

In this environment, the Department of Justice has taken part in interagency projects and
working groups focusing on intellectual property protection and employing strategies outside the
scope of the Department’s traditional focus on criminal prosecution. These areas include the
development of public education programs and presentations on the importance of intellectual
property — programs in which a multi-agency approach is particularly beneficial. The
Department of Justice, along with the Department of Commerce and the Patent and Trademark
Office, is working through STOP! to develop effective public outreach campaigns to educate
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Americans about the harm caused by intellectual property theft and the health and safety risks
associated with counterfeit consumer goods.

In particular, soon after the IP Task Force report was released in October 2004, the
Department of Justice hosted the first installment of a national education and prevention program
known as “Activate Your Mind: Protect Your Ideas.” In partnership with Court TV, the
Department of Justice worked extensively with victim industry groups and educational
organizations, StreetLaw Inc. and iSafe, Inc., to educate high school students on the importance
of creativity, the impact of stealing creativity, and the consequences of violating the laws that
protect creativity. More than 100 high school students participated in the day-long event at the
Department of Justice where they listened to songwriters, victim representatives, the Attorney
General, the Deputy Attorney General, and a convicted intellectual property offender about the
harm caused by intellectual property piracy. The students then used their own creativity to
develop anti-piracy slogans, songs, and public relations campaigns. The event was filmed by
Court TV and produced into a 30-minute show that has aired on cable TV and been broadcast to
thousands of high school students through Court TV's Courtroom in the Classroom program.

On April 28, 2005, Attorney General Gonzales traveled to Los Angeles, California to
participate in the second presentation of the Activate Your Mind program at UCLA. This
program focused on television and movie piracy and involved over 120 high school students who
discussed intellectual property protection with the Attorney General and listened to presentations
from actors, a stuntman, an FBI special agent, and a convicted intellectual property offender.
The event, which was sponsored by the Motion Picture Association of America, received
cxtensive coverage in the local media.

The Department of Justice is currently working with Court TV and other educational
partners to continue the sustained prevention and educationai cfforts necessary to deter piracy
among American students. In addition, the Department is working on developing regional public
education programs for implementation by local CHIP Coordinators.

Conclusion:

In conclusion, I would just like to express the Department’s appreciation and my personal
gratitude to Chairman Voinovich and other Members of the Subcommittee for the opportunity to
discuss the Department’s efforts to aggressively fight intellectual property crime in the United
States and abroad and its role in the Administration’s STOP! Initiative. The Department of
Justice is keenly aware of the grave harm to this nation inflicted by the theft of our creativity and
innovation. We have a duty to protect not only the economic well being of our citizens but also
their health and safety; therefore, the Department of Justice has made it a prionity to do
everything we can to strategically and effectively combat intellectual property crime.

At this time, [ would be happy to answer any questions the Subcommittee may have.
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to strengthen the counctl, The Congress's action included establishing the
role of Coordinator, but the position has not yet been filled (although the
selection process is undérway). The Administration’s October 2004 Strutegy -
Targeting Organized Plracy (STOP!) is intended to strengthen U.S: efforts to
combat pirecy and counterfeiting. Thus far, the initiative has resuited in
some new, actions and emphasized other ongoing efforts,

U.S. efforts have contributed to strengthened intellectual property legisiation
overseas, but enforcement in many countries remmm weak, and further ..
efforts face significant chall For ing U.S. policy
objectives such as national security interests take precedence over

protecting inteliectual property in certain regions. Further, other countries’
domestic policy objectives can affect their “political will” to address U.S, -
concems. Finally, many economic factors, as well as the involvement of -
organized crime, hinder U.S. and foreign'governments’ efforts to protect US, ~
intellectual property abroad.

Pirated DVDs trom Brazil, China, and Ukraine
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Mr. Chairman and Members of the Subc

Thank you for the opportunity to discuss our work on U.S. efforts to
protect U.S. intellectual property rights (IPR) overseas. As you know, the
United States dominates the creation and export of intellectual property—
creations of the mind. The U.S. governument provides broagd protection for
intellectual property through means such as copyrights, patents, and
trademarks. However, protection of intellectual property in many parts of
the world Is inadequate. As a result, U.S. goods are subject to substantial
counterfeiting and piracy in many countries.

The U.S. government, through numerous agencies, {8 seeking better
intellectual property pr tion overseas. To understand more fully how
U.S. agencies have performed in this regard, we have examined several
issues. This testimony addresses (1) the specific efforts of U.S. agencies to
improve intellectual property protection in other nations, (2) the means
used to coordinate these efforts, and (3) challenges facing enforcement
efforts abroad. In addition, this testimony, based on our September 2004
report addressing these topics,' provides an update on key [PR-related
events since that time—an administration initiative referred to as the
Strategy Targeting Organized Piracy, or STOP; a report prepared by a
Department of Justice intellectual property task force,’ and congressional
action concerning an interagency intellectual property law enforcement
council.

To address these issues, we analyzed key U.S. governnment reports and
documents from eight federal agencies and two offices. In addition to
meeting with federal officials, we met with officials from key intellectual
property industry groups and reviewed reports they had prepared. We also
conducted fleld work in four countries where serlous problems regarding
the protection of intellectual property have been reported (Brazil, China,
Russia, and Ukraine) and met with U.S. embassy and foreign government
officials as well as representatives of U.S. companies and industry groups
operating in those countries. We conducted this work from June 2003
through July 2004. We subsequently updated our work in May and June of
2005 by meeting with key government officials and industry groups

'GAQ, Muellectual Property: U.S. Efforts Have Contributed to Strengthened Laws
Overseas, but Challenges Remain, GAO-04-812 (Washington, D.C.: Sept. 8§, 2004).

Report of the Department of Justice’s Task Force on Insellectual Property, Office of the
Attorney General, U.S. Department of Justice, October 2004.
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involved in recent U.S. government efforts. All work was conducted in
accordance with generally accepted government auditing standards.

Summa.ry U.S. agencies’ efforts to improve protection of U.S. intellectual property in
foreign nations fall into three categories—policy initiatives, training and

assistance activities, and law enforcement actions. The Office of the U.S.
Trade Representative (USTR) leads U.S. policy initiatives with an annual
assessment known as the “Special 301" review, which results in an annuat
report detailing global intellectual property chall and identifying
countries with the most significant problems. This report involves input
from many U.S. agencies and industry. In addition to conducting policy
initiatives, most agencies involved in intellectual property issues overseas
also engage in training and assistance activities. Further, although
counterterrorism is the overriding U.S. law enforcement concern, U.S.
agencies such as the Departments of Justice and Homeland Security
conduct law enforcement activities regarding [PR. These activitdes have
included Justice’s creation of an intellectual property task force in March
2004, which in October 2004 published a report cc g
recommendations for, among other things, improving the department's
criminal enforcement, fostering international cooperation, and preventing
intellectual property crime.

Several mechanisms exist to coordinate U.S. agencies' efforts to protect
U.S. intellectua! property overseas, although the level of activity and

ful of these hani. vary. First, the Special 301 process
requires formal interagency meetings as part of the U.S. government's
annual review to identify countries with iradequate IPR protection;
government and industry sources view this effort as effective and
thorough. Second, the National Intellectuat Property Law Enforcement
Coordination Council (NIPLECC)® was established in 1999 to coordinate
domestic and international intellectual property law enforcement among
U.S. federal and foreign entities. However, NIPLECC has struggled to find
a clear misston, has undertaken few activities, and is perceived by officials
from the private sector and some U.S. agencies as having little impact. In
fiscal year 2005 appropriations legislation, Congress established a
Coordinator for International Intellectual Property Enforcement to head
NIPLECC, but the position remains unfilled (aithough a selection process

*NIPLECC was mansdated under Section 853 of the Treasury and General Government
Appropriations Act, 2000, Public Law 10668 (15 U.S.C. 1128).
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is underway). Third, the most recent interagency coordination effort—the
Strategy Targeting Organized Piracy, or STOP!, announced in October

2004—rep 1ts the administration’s increased focus on IPR enforcement
and is intended to strengthen U.S. government and industry efforts to
combat piracy and counterfeiting. The fnitiative includes some new
actions, such as the establishment of a hotline that businesses can use to
report IPR problerns to the U.S. government, and also emphasizes
numerous preexisting efforts. U.S. government officials told us that the
STOP! has strengthened interagency coordination in addressing IPR
issues.

U.S. efforts have contributed to strengthened foreign IPR laws, but
enforcement overseas remains weak and U.S. efforts face numerous
challenges. Competing U.S. policy objectives may take priority over
protecting intellectual property in certain countries, In addition, the
impact of U.S. activities overseas is affected by countries’ domesgtic policy
objectives, which may complement or conflict with U.S. ohjectives.
Further, economic factors, as well as the involvement of organized crime,
pose additional challenges to U.S. and foreign governments’ enforcement
efforts, even in countries where the political will for protecting intellectual
property exists. These economic factors include low barriers to producing
counterfeit or pirated goods, potential high profits for producers of such
goods, and large price differentials between legitimate and counterfeit
products for consumers.

Intellectual property is an important component of the U.S. economy, and
the United States is an acknowledged global leader in the creation of
intellectual property. However, industries estimate that annual losses
stemming from violations of intellectual property rights overseas are
substantial. Further, counterfeiting of products such as pharmaceuticals
and food items fuels public health and safety concerns, USTR's Special 301
reports on the adequacy and effectiveness of intellectual property

. protection around the world demonstrate that, from a U.S. perspective,
intellectual property protection is weak in developed as well as developing
countries and that the willingness of countries to address intellectual
property issues varies greatly.

Background

Eight federal agencies, as well as the Federal Burean of Investigation (FBI)
and the U.S. Patent and Trademark Office (USPTO), undertake the
primary U.S. government activities to protect and enforce U.S. intellectual
property rights overseas. The agencies are the Departments of Commerce,
State, Justice, and Homeland Security; USTR,; the Copyright Office; the
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HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 92 2009



93

U.S. Agency for International Development (USAID); and the U.S.

International Trade Commission.!
3 The efforts of U.S. agencies to p U.S. intellectual property
Us. Agencxes fall into three general categories—policy initiatives, training and technical
Undertake Three assistance, and U.S. law enforcemment actions.
Types of IPR Efforts
Policy Initiatives U.S. policy initiatives to increase intellectual property protection around

the world are primarily led by USTR, in coordination with the
Departments of State and Commerce, USPTO, and the Copyright Office,
among other agencies, A centerpiece of policy activities is the annual
Special 301 process.® “Special 301" refers to certain provisions of the Trade
Act of 1974, as amended, that require USTR to annually identify foreign
countries that deny adequate and effective protection of intellectual
property rights or fair and equitable market access for U.S. persons who
rely on intellectual property protection. USTR identifies these countries
with substantial assistance from industry and U S. agencies and publishes
the results of its reviews in an annual report. Once a pool of such
countries has been determined, the USTR, in coordination with other
agencies, is required to decide which, if any, of these countries should be
designated as a Priority Foretgn Country (PFC).! If a trading partner is
identified as a PFC, USTR must decide within 30 days whether to initiate
an investigation of those acts, policies, and practices that were the basis
for identifying the country as a PFC. Such an investigation can lead to
actions such as negotiating separate intellectual property understandings
or agreements between the United States and the PFC or implementing
trade sanctions against the PFC if no satisfactory outcome is reached.

‘Although the FBI is part of the Department of Justice and the USPTO is part of the
Departrent of Commerce, their roles will be discussed separately becsuse of their distinct

responsibilities.

*Other policy actions include: use of trade prele for ping countries

that require IPR protection, such as the G lized System of Prefe of
that 0 ]

agr address propx in
that address IPR issues; and, diplomatic efforts with (oreign governments.

*PFCs are thase countries that (1) have the most onerous and egreglous acts, policies, and
practices with the greatest adverse impact (actual or potential) on the relevant U.S.
products and (2) are not engaged in good-faith i or making 1 g

in negotiations to address these problemsa.
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Between 1994 and 2005, the U.S. government designated three countries as
PPCs—China, Paraguay, and Ukraine—as a result of intellectual property
reviews. The U.S. government negotiated separate bilateral intellectual
property agreements with China and Paraguay to address IPR problems.
These agreements are subject to annua! monitoring, with progress cited in
each year’s Special 301 report. Ukraine, where optical media piracy was
prevalent, was designated a PFC in 2001, The United States and Ukraine
found no mutuat solution to the IPR problems, and in January 2002, the
U.S. government imposed trade sanctions in the form of prohibitive tariffs
(100 percent) aimed at stopping $75 million worth of certain imports from

Ukraine over time.

In conjunction with the release of its 2005 Speclal 301 report, USTR
announced the results of a detailed review 1g China’s intellectual
property regime. This review concluded that infring levels remain

unacceptably high throughout China, despite the country's efforts to
reduce them. The U.S. government identified several actions it intends to
take, including working with U.S. industry with an eye toward utilizing
World Trade Organization (WTO) procedures to bring China into
compliance with its WTQ intellectual property obligations (particularly
those relating to transparency and criminal enforcement) and securing
new, specific commitments concerning actions China will take to improve
IPR protection and enforcement.

By virtue of membership in the WTO, the United States and other
countries commit themselves not to take WT'O-inconsistent unilateral
action against possible trade violations involving IPR protections covered
by the WTO but to instead seek recourse under the WTO's dispute
settiement system and its rules and procedures. This may impact any U.S.
government decision regarding whether to retaliate against WTO members
unilaterally with sanctions under the Special 301 process when those
countries’ IPR problems are viewed as serious. The United States has
brought a total of 12 IPR cases to the WTQ for resolution, but has not
brought any since 2000 (aithough the United States initiated a WTO

Pege & GAO-08.788T
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dispute panel for one of these cases in 2003)." A senior USTR official
emphasized that this is due to the effectiveness of tools such as the Special
301 process in encouraging WTO members to bring their laws into
compliance with WTO intellectual property rules.

Training and Technical In addition, most of the agencies involved in efforts to promote or protect

Assistance IPR overseas engage in some training or technical assistance activities.
Key activities to develop and promote enhanced IPR protection in foreign
countries are undertaken by the Departments of Commerce, Homeland
Security, Justice, and State; the FBE, USPTO; the Copyright Office; and
USAID. Training events sponsored by U.S. agencies to promote the
enforcement of intellectual property rights have included enforcement
programs for foreign police and customs officials, workshops on legal
reform, and joint govemment-industry events. According to a State
Department official, U.S. government agencies have conducted intellectual
property training for a number of countries conceming bilateral and
multilateral intellectual property cc tuding enfor
during the past few years. For example, intellectual property training has
been conducted by numerous agencies in Poland, China, Morocco, Italy,
Jordan, Turkey, and Mexico.

U.S. Law Enforcement A small number of agencies are involved in enforcing U.S. intellectual

Efforts property laws, and the nature of these activities differs from other U.S.
government actions related to intellectual property protection. Working in
an environment where counterterrorism is the central priority, the FBI and
the Departments of Justice and Homeland Security take a variety of
actions that include engaging in multicountry investigations involving
intellectual property violations and seizing goods that violate intellectual
property rights at U.S. ports of entry.

’0f these 12 cases, 8 were fully resolved and one was substantally resolved before ;oinz
through the entire dispute
parties—the preferred outcome, accordmg s usra official. Another 3 cases remlted n
the Issuance of a inal WTO decision, or pane!l report, and all of these cases concluded with
favorable rulings {or the Unlud States, acmrding to USTR. (One of these 3 um—mvolving
a dispute with the E gan with a
request for consultations in 1999 for which a new expu\ded request was filed in ZOtB and
the case was brouaht before a WTO panel the same yesr.) [n the substantially resotved
dispute, g with respect to certain issues.
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« The Department of Justice has an office that directly addresses
international IPR problems.’ Further, Justice has been involved with
international investigation and prosecution efforts and, accordingto a
Justice official, has become more aggressive in recent years. For instance,
Justice and the FBI coordinated an undercover IPR investigation, with the

invoh t of ral foreign law enfor cies. The
investigation focused on individuals and i known as “warez”
release groups, which specialize in the lntemet distribution of pirated
materials. In April 2004, these investigations resulted in 120 simul yus

searches worldwide (80 in the United States) by law enforcement entities
from 10 foreign countries® and the United States in an effort known as
“Operation Fastlink.”

= In addition, in March 2004, the Department of Justice created an

intellectual property task force to examine all of Justice's intellectual
property enforcement efforts and explore methods for the department to
strengthen its protection of IPR. A report issued by the task force in
October 2004 provided recc dations for impro in criminal
enforcement, international cooperation, civil and antitrust enforcement,
legislation, and prevention of intellectual property crime. Some of these
rec dations have been impl ted, while others have not. For

le, Justice has impl tedar dation to create five
additional Computer Hacking and Intellectual Property (CHIP) units to
prosecute IPR crimes.” Additionally, Justice has designated a CHIP
coordmator in every U.S. Attorney’s office in the country, thereby

ting a report recc dation that such action be taken.

However, an FBI official told us the FBI has not been able to implement
recommendations such as posting additional personnel to the U.S.
consulate in Hong Kong and the U.S. embassy in Bud , Hungary for
budgetary reasons; Justice has not yet xmplemented a sum]ar
recommendation to deploy federal prosecutors to these same regions and
designate them as Intellectual Property Law Enforcement Coordinators.

“The Computer Crime and Intellectual Property Section (CCIPS) addresses inteltectual
property issues (copyright, trademark, and trade secrets) wu:h&n the Depanment or
Justice's Criminal Division. In April 2004, CCIPS for
Intellectuat Property.

“Phese foreign countries were Belgium, Denmark, France, Germany, Hungary, Israel, the
Netherlands, Singapore, Sweden, and Great Britain and Noﬂhem Ireland. According toa
Justice official, law enforcement officials in Spain subsequently took action against related
targets in that country.

‘*These CHIP units have been added in the District of Columbis; Sacramento, CA;
Pittsburgh, PA; Nashville, TN; and Orando, FL.
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Fully implementing some of the report’s recommendations will require a
sustained, long-term effort by Justice. For example, to address a
recommendation to develop a national education program to prevent
intellectual property crime, Justice held two day-long events in
Washington, D.C. and Los Angeles with high school students listening to
creative artists, victim representatives, the Attormey General, and a
convicted Intellectual property offender, among others, about the harm
caused by intellectual property piracy. The events were filmed by Court
TV and produced into a 30 minute show aired on cable television. Further,
to enhance intellectual property training programs for foreign prosecutors
and law enforcement officials, as recommended in the repart, Justice
worked with the Mexican government to provide a three-day seminar for
intellectual property prosecutors and customs officials in December 2004.
Such actions are initial efforts to address recommendations that can be
further implemented over time.

"+ The Departent of Homeland Security (DHS) tracks seizures of goods that
violate IPR and reports seizures that totaled almost $140 million resulting
from over 7,200 seizures in fiscal year 2004. In fiscal year 2004, goods from
China (including Hong Kong) accounted for almost 70 percent of the vatue
of all IPR seizures, many of which were shipments of cigarettes and
apparel.” Other seized goods were shipped from, among other places,
Russia and South Africa.” A DHS official pointed out that providing
protection against IPR-infringing imparted goods for some U.S.
companies—particularly entertai 1t compani can be difficult,
because companies often fail to record their trademarks and copyrights
with DHS. DHS and Commerce officials told us that they believe this
situation could be ameliorated if, contrary to current practice, companies
could simultaneously have their trademarks and copyrights recorded with
DHS when they are provided their intellectual property right by USPTO or

the Copyright Office.
"Far i on ci see GAO, Cigarette Smuggling: Federol Law

J7 Efforts and Sei h ing, GAO-04-841 (¥ i D.C.: May 28,
2004).
“One area of note di selzures involves pharmaceuticat

DHS, in with the De of Health and Human Services’ Food
and Drug Administration, conducts “blita” examas in an effort to target, identify, and stop
and ially unsafe drugs from entering the United States frora

foreign countries via mai) and common carriers. Such efforts have been undertaken in the
past in iocations such as Florida, New York, and California and have identified, in some

drugy that tobe tfeit. For more on federal efforts
regarding prescription drugs irmports, see GAQ, Prescription Drugs: Preliminary
Observations on Efforts i Enforce the Prohibitions on Personal Importation,
GAO-04-839T (Washington, D.C.: July 22, 2004).
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« To identify shipments of IPR-infringing merchandise and prevent their
entry into the United States, DHS is developing an IPR risk- (1
computer model. The model uses weighted criteria to assign risk scores to
individual imports. The methodology is based on both historical risk-based
trade data and qualitative rankings. The historical data are comprised of
seizure information and cargo examination results, while qualitative
rankings are based on information such as whether a shipment is arriving
from a high-risk country identified by USTR’s annual Special 301 report.
According to DHS officials, the model has been piloted, and several issues
have been identified which must be addressed before it is fully
implemented.

+ DHS officials also told us that problems in identifying and seizing IPR-
infringing goods frequently arise where the department’s in-bond system is
involved. The in-bond system allows cargo to be transported from the
original U.S. port of arrival (such as Los Angeles) to another U.S. port
(such as Cleveland) for formal entry into U.8. commerce or for export to a
foreign country. We previously reported that weak internal controls {n this
system enable cargo to be illegally diverted from the supposed
destination.” The tracking of in-bond cargo is hindered by a lack of
automation for tracking in-bond cargo, inconsistencles in targeting and
examining cargo, in-bond practices that allow shipments’ destinations to
be changed without notifying DHS and extensive time intervals to reach
their final destination, and inadequate verification of exports to Mexico.
DHS inspectors we spoke with during the course of our previous work
cited in-bond cargo as a high-risk category of shipment because it is the
{east inspected and in-bond shipments have been increasing. We made
recommendations to DHS regarding ways to improve monltoring of in-
bond cargo. USTR's 2005 Special 301 report identifies customs operations
as a growing problem in combating IPR problems in foreign countries such
as Ukraine, Canada, Belize, and Thailand.

anisms Several interagency mechanisms exist to coordinate overseas law
Several MeCh enforcement efforts, intellectual property policy initiatives, and

Coordinate IPR development and assistance activities, although these mechanisms’ tevel
Efforts, but Their of activity and usefulness vary.
Usefulness Varies

¥ GAO, International Trade: U.S. Customs and Border Protaction Faces Challenges in
Addressing legal Textile T ip GAO-04-345 (V D.C.: Jan. 23, 2004).
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Formal Interagency According to government and industry officials, an interagency trade
Coordination on Trade policy mechanism established by the Congress in 1962 to assist USTR has
Policy operated effectively in reviewing [PR issues. The mechanism, which

consists of tiers of committees as well as numerous subcommittees,
constitutes the principle means for developing and coordinating U.S.
government positions on international trade, including IPR. A specialized
subcommittee is central to conducting the Special 301 review and
determining the results of the review.

This interagency process is rigorous and effective, according to U.S.
government and industry officials. A Commerce official told us that the
Special 301 review is one of the best tools for interagency coordination in
the government, while a Copyright Office official noted that coordination
during the review is frequent and effective. A representative for copyright
industries also told us that the process works well and is a solid
interagency effort.

National Intellectual NIPLECC, created by the Congress in 1999 to coordinate domestic and
Property Law Enforcement international intellectual property law enforcement among U.S. federal
Coordination Council and foreign entities, seems to have had little impact. NIPLECC consists of
(NIPLECC) (1) the Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office; (2) the
Assistant Attormey General, Criminal Division; {3) the Under Secretary of
State for Econoruic and Agricultural Affairs; (4) the Deputy United States
Trade Repr ative; (5) the C: issj of C and (6) the
Under Secretary of Commerce for Intemational Trade. NIPLECC's
authorizing legislation did not include the FBl as a ber of NIPLECC,
despite its pivotal role in law enforcement. However, according to
representatives of the FBI, USPTO, and Justice, the FBI should be a
member. USPTO and Justice cochair NIPLECC, which has no staff of its
own. In the council’s several years of existence, its primary output has
been three annual reports to the Congress, which are required by statute,
(NIPLECC's 2004 report has been drafted but is not yet available.)

According to interviews with industry officials and officials from its
member agencies, and as evidenced by its own reports, NIPLECC has
struggled to define its purpose and has had little discemable impact.

“NIPLECC is also required to consult with the Register of Copyrights on law enforcement
matters relating to copyright and related rights and matters.
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Indeed, officials from more than half of the member agencies offered
criticisms of NIPLECC, remarking that it is unfocused, ineffective, and

1dy.” In official cc to the council’s 2003 annual report, major
PR industry associations expressed a sense that NIPLECC is not
undertaking any independent activities or effecting any impact. One
industry association representative stated that law enforcement needs to
be made more central to U.S. IPR efforts and said that although he
believes the council was created to deal with this issue, it has “totally
failed,” The lack of cc ication regarding enfor t results in part
from complications such as concems regarding the sharing of sensitive
taw enforcement information and from the different missions of the
various agencies involved in Intellectual property actions overseas.
According to a USTR official, NIPLECC needs to define a clear role in
coordinating government policy. A Justice official stressed that, when
considering coordination, it is important to avold creating an additional
layer of bureaucracy that may detract from efforts devoted to each
agency’s primary missjon.

According to an official from USPTO, NIPLECC has been hampered
primarily by its lack of its own staff and funding. In our September 2004
report, we noted that “If the Congress wishes to maintain NIPLECC and
take action to increase its effectiveness, the Congress may wish to
consider reviewing the council's authority, operating structure,

bership, and mission.” In the Consolidated Appropriations Act, 2005,
the Congress provided $2 million for NIPLECC expenses, to remain
available through fiscal year 2006.” The act addressed international
elements of the council and created the position of the Coordinator for
International Intellectual Property Enforcement, appointed by the
President, to head NIPLECC. This official may not serve in any other
position in the federal government, and the NIPLECC co-chairs,
representatives from USPTO and Justice, are to report to the Coordinator.
The law also provides additional direction regarding NIPLECC's
international mission, providing that NIPLECC shall (1) establish policies,
objectives, and priorities concerning international intellectual property
protection and intellectual property law enforcement; (2) promulgate a
strategy for protecting American intellectual property overseas; and (3)
coordinate and oversee implementation of items (1) and (2) by agencies
with responsibilities for intellectual property protection and intellectual

"*The Consolidated Appropriations Act, 2008, Public Law 108447, Diviston B (118 Stat. 2809
at 2872-2873).
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property law enforcement. The Coordinator, with the advice of NIPLECC
members, is to develop a budget proposal for each fiscal year to
implement the strategy for pr ting American intellectual property
overseas and for NIPLECC operations and may select, appoint, employ,
and fix compensation of such officers and employees as may be necessary
to carry out NIPLECC fimctions. Personnel from other departments or

ies may be temporarily reassigned to work for NIPLECC. Agency
officials told us that, as of June 2005, no Coordinator had been named
(although a selection process was underway), the $2 million in NIPLECC
funding has not been spent, and NIPLECC continued to accomplish little.

Strategy Targetm In Octaber 2004, USTR and the Departments of Commerce, Justice, and

Organized Piracy (STOP!)  Homeland Security announced STOP! to fight trade in pirated and
counterfeit goods. Other STOP! participants are the Department of State
and the Department of Health and Human Service's Food and Drug
Administration. STOP!, which is targeted at cross-border trade in tangible
goods and was initiated to strengthen U.S. government and industry
enforcement actions. STOP! has five general objectives:

1. Stap pirated and counterfeit goods at the U.S. border Such
efforts are to be achjeved through, for le, the jon of
the DHS IPR risk model, mentioned above, to better ldenufy and seize
infringing goods at U.S. borders.

2. Dismantle criminal enterprises that steal intellectual property.
Justice and DHS are taking measures to maximize their ability to
pursue perpetrators of intellectual property crimes through, for
example, the addition of the & new Justice CHIP units mentioned
above. Justice and DHS are also committed under STOP! to work with
the Congress to update IPR legislation.

3. Keep counterfeit and pirated goods ont of global supply chains.
Commerce is working with industry to develop voluntary guidelines
companies can use to ensure that supply and distribution chains are
free of counterfeits.

4. Emp U.S. bust to secure and enforce their rights at
home and abroad. For example, Commerce is meeting with small and
medium enterprises to inform companies on how to secure and protect
their rights in the global marketplace.

5. Reach out to U.S. trading partners to build an international
coalition to block trade in pirated and counterfeit goods. USTR
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and State are engaging in multilateral forums, such as the Organization
for Economic Cooperation and Development (OECD) and the Asia-
Pacific Economic Cooperation (APEC), through the introduction of
new [nitiatives to improve the global intellectual property
environment.

Agency officials told us that STOP! has both furthered ongoing agency
activities and facilitated new initiatives. For example, Commerce officials
told us that while they had been working on having the OECD conduct a
study of the extent and impact of counterfeiting and piracy, STOP!
provided additional momentum to succeed in their efforts. They said that
the OECD has now agreed io conduct a comprehensive study on the
extent and effect of intemational counterfeiting and piracy in tangible
goods, with a study addressing the digital arena to follow. In addition, in
March 2006, Justice announced the continuation of work by its intellectual
property task force, which had been rolled into STOP!. Regarding new
initiatives, USPTO has established a hotline" for companies to obtain
information on intellectual property rights enforcement and report
problerus in other countries. According to USPTO, this hotline has
received 387 calls since it was activated in October 2004. Commerce has
also developed a website" to provide information and guidance to IPR
holders for registering and protecting their intellectual property rights in
other countries. The most visible new effort undertaken as a part of STOP!
is a coordinated U.S. government outreach to foreign governments. In
April 2005 officials from seven federal agencies traveled to Hong Kong,
Japan, Korea, and Singapore and in June, they traveled to Belgium, France,
Germany, and the United Kingdom. According to USTR officials, the goals
of these trips are to describe U.S. initiatives related to IPR enforcement
and to learn from the activities of “like-minded” trading partners with IPR
concemns and enforcement capacities similar to the United States. DHS
officials reported that their Asian counterparts were interested in the U.S.
development of the IPR risk model to target high-risk imports for
inspection, while a USTR official emphasized that U.S. partictpants were
impressed by a public awareness campaign implemented in Hong Kong.

Officials involved in STGP! told us that one key goal of the injtiative is to
improve interagency coordination. Agency officials told us that to achieve

'*1.-866-999-HALT.

Teww gov. According to C b November 2004 and May 2005,
there were almost 70,000 visits to this webstte.

Page 13 GAO-08-788T

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 102 2009



103

this goal, staff-level meetings have been held monthly and senior officials
have met about every 6 weeks. Agency officials also told us that as an
Administration initiative with high-level political support, STOP! has
energized agencies’ enforcement efforts and strengthened interagency
efforts. A USPTO official explained that STOP! has laid the groundwork
for future progress and continued interagency collaboration. Agency
officials noted that STOP! goals and membership overlap with those of
NIPLECC, and remarked that STOP! could possibly be integrated into
NIPLECC at some future date. In May 2006, a NIPLECC meeting was held
to address coordination between STOP! and NIPLECC. According to a
Justice official, once an Internationat Intellectual Property Enf
Coardinator is appointed, there may be an apportunity to continue the
momentum that STOP! has provided in the context of NIPLECC activities.

One private sector representative we met with said that although U.S.
industry has worked closely with agencies to achieve the goals of STOP!,
he is frustrated with the lack of clear progress in many areas. For instance,
he said that the administration has neither supported any pending
legislation to improve intellectual property rights protection, nor proposed
such legislation. He added that agencies need to do more to integrate their
systems, noting the situation where companies must currently receive a
trademark or copyright from USPTQ or the Copyright Office, and then
separately record that right with DHS. Another industry representative
noted that STOP! has been announced with great fanfare, but that progress
has been sparse. However, he noted that industry supports this
administration effort and is working collaboratively with the federal
agencies to improve IPR protection. Another industry official cited issues
of concern such as insufficient enforcement resources “on the ground”

(particularly at DHS).
Other Coordination Other coordination mechanisms include the National International
Mechanisms Property Rights Coordination Center (IPR Center) and informal

coordination.” The IPR Center in Washington, D.C., a joint effort between
DHS and the FBI, began limited operations in 2000. According to a DHS
official, the potential for coordination between DHS, the FBI, and industry
and trade associations makes the IPR Center unique. The IPR Center is

YAnother coordination mechanism is the IPR Training Coordination Group, led by the State
Department. This voluntary, working-level group comprises representatives of U.S.
egencics and industry associations involved in [PR programs and training and technical
assistance efforts overseas or for (oreign officials.
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intended to serve as a focal point for the collection of intelligence
involving copyright and trademark infringement, signal theft, and theft of
trade secrets. However, the center is not widely used by industry. For
example, an FBI official told us that from January 2004 through May 2005,
the FBI has received only 10 referrals to its field offices from the IPR
Center. Further, the number of FB! and DHS staff on board at the center
has decreased recently and currently stands at 10 employees (down from
20 in July 2004), with no FBI agents currently working there and fewer
DHS agents than authorized. However, IPR Center officials emphasized
one recent, important case that was initiated by the center. DHS, in
conjunction with the Chinese government and with the assistance of the
intellectual property industry, conducted the first ever joint U.S.-Chinese
enforcement action on the Chinese mainland, disrupting a network that
distributed counterfeit motion plctures worldwide. More than 210,000
counterfeit motion picture DVDs were seized, and in 2005, four individuals
(two Chinese and two Americans) were convicted in China.

Policy agency officials noted the importance of informal but regular
communication among staff at the various agencies involved in the
promotion ar protection of intellectual property overseas. Several officials
at various policy-oriented agencies, such as USTR and the Department of
Cormunerce, noted that the intellectual property ity was small and
that all involved were very familiar with the relevant policy officials at
other agencies in Washington, D.C. Further, State Department officials at
U.S. embassies regularly communicate with agencles in Washington, D.C.,
regarding IPR matters and U.S. government actions. Agency officials noted
that this type of coordination is central to pursuing U.S. intellectual
property goals overseas.

Although communication between policy and law enforcement agencies
can occur through forums such as the NIPLECC, these agencies do not
systematically share specific information about law enforcement activities.
According to an FBI official, once a criminal investigation begins, case
information stays within the law enforcement agencies and is not shared. *
A Justice official emphasized that criminal law enforcement is
fundamentaily different from the activities of policy agencies and that

*Further, a DHS official noted that the Trade Secrets Act (18 USC 1906) precludes sharing
information about epecific tmports, even where there is criminal activity. The Trade
Secrets Act makes It a criminal offense for an employee of the United States, or one of its
agenctes, (o discloge trade secrets and certain other forms of confidential commercial and
financial information except where such disclosure is “authorized by law.”
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restrictions exist on Justice's ability to share investigative information,
even with other U.S. agencies.

U.S. efforts such as the annual Special 301 review have contributed to
Enforcement . strengthened foreign IPR laws, but enforcement overseas remains weak.
Overseas Remains The impact of U.S. activities is challenged by numerous factors. Industry

representatives report that the situation may be worsening overall for
Weak and Challenges ~ [°Pres oroperty sectors

Remain
Weak Enforcement The efforts of U.S. agencies have contributed to the establishment of
Overseas strengthened intellectual property legislation in many foreign countries,

however, the enforcement of intellectual property rights remains weak in
many countries, and U.S. government and industry sources note that
improving enforcement overseas is now a key priority. A recent USTR
Special 301 report states that “although several countries have taken
positive steps to improve their IPR regimes, the lack of IPR protection and
enforcement continues to be a global problem.” For example, although the
Chinese government has improved its statutory PR regime, USTR remains
concerned about enforcement in that country. According to USTR,
counterfeiting and piracy remain rampant in China and increasing
amounts of counterfeit and pirated products are being exparted from
China. In addition, although Ukraine has shut down offending domestic
optical media production facilities, pirated products continue to pervade
Ukraine, and, according to USTR's 2004 Special 301 Report, Ukraine is

also a major trans-shi point and ge location for illegal optical
media produced in Russia and elsewhere as a result of weak border
enforcement efforts.

Although U.S. law enforcement does undertake intemational cooperative
activities to enforce intellectual property rights overseas, executing these
efforts can prove difficult. For example, according to DHS and Justice
officials, U.S. efforts to investigate [PR violations overseas are
complicated by a lack of jurisdiction as well as by the fact that U.S.
officials must convince foreign officials to take action. Further, a DHS
official noted that in some cases, activities defined as criminal in the
United States are not viewed as an infringement by other countries and
that U.S. law enforcement agencies can therefore do nothing.
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Challenges to U.S. Efforts  In addition, U.S. efforts confront numerous challenges. Because
inteliectual property protection is one of many U.S. government ohjectives
pursued overseas, it is viewed internally in the context of broader U.S.
foreign policy ohjectives that may receive higher priority at certain times
in certain countries. Industry officials with whom we met noted, for
example, their belief that policy priorities related to national security were
limiting the extent to which the United States undertook activities or
applied diplomatic pressure related to IPR issues in some countries.
Further, the impact of U.S. activities is affected by a country’s own
domestic policy objectives and economic interests, which may
complement or conflict with U.S. objectives. U.S. efforts are more likely to
be effective in encouraging government action or achieving impact in a
foreign country where support for intellectual property protection exists.
it is difficult for the U.S. government to achieve impact in locations where
foreign governments lack the “political will” to enact IPR protections.

Many economic factors complicate and challenge U.S. and foreign
governments’ efforts, even in countries with the political will to protect
intellectual property. These factors include low barriers to entering the
counterfeiting and piracy business and potentially high profits for
producers. In addition, the low prices of counterfeit products are
attractive to consumers. The economic incentives can be especially acute
in countries where people have limited income. Technological advances
allowing for high-quality inexpensive and accessible reproduction and
distribution in some industries have exacerbated the problem. Moreover,
many government and industry officials believe that the chances of getting
caught for counterfeiting and piracy, as well as the penalties when caught,
are too low. The in ing invol of organized crime in the
production and distribution of pirated products further complicates
enforcement efforts. Federal and foreign law enforcement officials have
linked intellectual property crime to national and transnational organized
criminal operations. Further, like other criminals, terrorists can trade any
commodity in an illegal fashion, as evidenced by their reported
involvement in trading a variety of counterfeit and other goods.”

Many of these challenges are evident in the optical media industry, which
includes music, movies, software, and games. Even in countries where
{nterests exist to protect domestic industries, such as the domestic music

“See GAO, Terroriat Financing: U.S. Should S Assess Terrorista’
Uss of Alternative Financing Mechanisms, GAO-04-163 (Washington, D.C.: Nov. 14, 2003).
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industry in Brazil or the domestic movie industry in China, economic and
law enforcement challenges can be difficult to overcome. For example, the
cast of reproduction technology and copying digital media is low, making
piracy an attractive employment opportunity, especially in a country
where formal employment is hard to obtain. The huge price differentials
between pirated CDs and legitimate copies also create incentives on the

side. For ple, when we visited a market in Brazil, we
observed that the price for a legiti DVD was app ly ten times
the price for a pirated DVD. Even if consumers are willing to pay extra to
purchase the legitimate product, they may not do 8o if the price
differences are too great for similar products. Further, the potentially high
profit makes optical media piracy an attractive venture for organized
criminal groups. Industry and government officials have noted criminal
involvement in optical media piracy and the resulting law enforcement
challenges. Recent technological advances have also exacerbated optical
media piracy. The mobility of the equipment makes it easy to transport it
to another location, further complicating enforcement efforts. Likewise,
the Intemet provides a means to transmit and sell illegal software or music
on a global scale. According to an industry representative, the ability of
Internet pirates to hide their identities or operate from remote
Jurisdictions often makes it difficult for IPR holders to find them and hold
them accountable.

Industry Concems Despite improvements such as strengthened foreign IPR legislation,
international IPR protection may be worsening overall for some
intellectual property sectors. For example, according to copyright industry
estimates, losses due to piracy grew markedly in recent years. The
entertainment and business software sectors, for example, which are very
supportive of USTR and other agencies, face an environment in which
thelr optical media products are increasingly easy to reproduce, and
digitized products can be distributed around the world quickly and easily
via the Intemet. According to an intellectual property association
representative, counterfeiting rademarks has also become more pervasive
in recent years. Counterfeiting affects more than just luxury goods; it also
affects various industrial goods. An industry representative noted that
U.S. manufacturers of all sizes are now being adversely affected by
counterfeit imports.

An industry representative also added that there is a need for additional
enforcement activity by the U.S. government at the border. However, he
recognized that limited resources and other significant pricrities for DHS
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heighten the need to use existing resources more effectively to interdict
more counterfeit and pirated goods.

The U.S. government has demonstrated a commitment to addressing IPR
issues in foreign countries using multiple agencies. However, law
enforcement actions are more restricted than other U.S. activitles, owing
to factors such as a lack of jurisdiction overseas to enforce U.S. law.
Several IPR coordination mechanisms exist, with the interagency
coordination that occurs during the Special 301 process standing out as
the most significant and actjve. Efforts under STOP! appear to have
strengthened the U.S. government's focus on add g IPR

problems in a more coordinated manner, Conversely, NIPLECC the
mechanism for coordinating intellectual property law enforcement, has
accomplished little that is concrete and its ineffectiveness continues
despite recent congressional action to provide funding, staffing, and
clearer guidance regarding its international objectives. In addition,
NIPLECC does not include the FBI, a primary law enforcement agency.
Members, including NIPLECC leadership, have repeatedly acknowledged
that the group continues to struggle to find an appropriate mission.

Conclusions

Mr. Chairman, this concludes my prepared statement. ] would be pleased
to respond to any questions that you or other members of the
subcommittee may have at this time.

Should you have any questions about this testimony, please contact me by
Contacts and e-mail at yageri@gao.gov. I can also be reached at (202) §12-4128. Other
Acknowledgments major contributors to this testimony were Emil Friberg, Leslie Holen,
Jason Bair, Ming Chen, Sharla Draemel, and Reid Lowe.
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WRITTEN STATEMENT OF BRAD HUTHER,
DIRECTOR, COUNTERFEITING AND PIRACY INITIATIVE
U.S. CHAMBER OF COMMERCE
BEFORE THE
UNITED STATES SENATE SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE AND THE DISTRICT OF COLUMBIA
HEARING ON

“FINDING AND FIGHTING FAKES: REVIEWING THE STRATEGY TARGETING
ORGANIZED PIRACY”

JUNE 14, 2005

Good morning Chairman Voinovich and members of the subcommittee. My
name is Brad Huther and 1 am the Director of the Anti-Counterfeiting and Piracy
Initative at the U.S. Chamber of Commerce. The Chamber is the world’s largest
business federation, representing more than 3 million businesses of every size and in
every sector of the economy. Thank you Mr. Chairman, for holding this hearing,

\We applaud the recent increased government-wide attention to the growing
threat of counterfeiting and piracy. The business community also recognizes the need
to organize itself and contribute to the government’s efforts to protect intellectual
property and our supply chains by leveraging the power of our collective resources.
We will do our utmost to create a safer marketplace for consumers, protect the jobs

of America’s workers, and expand our competitiveness globally.
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Last vear the Bush Administration’s newly launched STOP! inidatve promised
*...to smash the criminal networks that traffic in fakes, stop trade in pirated and
counterfeit goods ar America’s borders, block bogus goods around the world, and

" Fulfilling

help small businesscs secure and entorce their nghts in overseas markets.”
these promises will take considerable tmce, but the U.S. Chamber of Commerce
believes the STOP! agencies are on the right track. Cabinet level officials, such as
Secretary of Commerce Carlos Guderrez, have dealt forcefully and candidly with
China’s highest-ranking polic, officials about the need o protect and enforce
intellectual property rights. Other officials have expressed their interagency
commitments to STOP! prior to holding meetings with their counterparts in East Asia
and Burope. The Chamber is impressed by the comprehensiveness of the United
States Patent and Trademark Office’s STOP! action plan after receiving a recent in-
depth briefing by Jon Dudas, the Under Secretary for Intellectual Property and
Director of USPTO. We are also pleased that the Department of Justice has recently
recruited a highly competent point-person from its Los Angeles field office to
implement its 23 point action plan to combat intellectual property crime. Finally, we
were gratified that the Department of State has clevated the importance of its
intcllectual property activities by creating a new, higher-level organization structure

several months ago.

' “STOP! Trade in Fakes™ brochure, U.S. Dcpartment of Commerce, 2004.

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 110 2009



111

Simitar leadership developments eritical 1o the success of STOP! also have been
achieved in the Department of Homeland Security and the Office of the United States
Trade Representative.

The bottom-liae is this: the Chamber is confidear the Admunistraton has, chus
far, demonsirated its effectiveness in coordinating the federal government’s eftorrs to
combat intellectual property theft at home and abroad. 1f these policy officials and
their technical experts are given adequate resources to carry out the STOP! initiative,
tie Chamber believes there exists a sound, aggressive and far-reaching inwcragency
strategy to achieve many of the Administration’s promises in the furure.

We also recognize that the business community must contribute its expertise
and resources to assist our government in the achievement of this newly-emerging
national priority. In bis testimony before the Senate Committee on the Judiciary in
March 2004, Tom Donaohue, our President and CEQO, emphasized the
disproportionate adverse effects of counterfeiting and piracy on small and emerging
businesses. Small stores that unknowingly have fake products on their shelves or
unknowingly distribute phony goods are at risk of losing consumer confidence. Small
businesses can be financially devastated when their innovations are copied or
reproduced illegally.

Accordingly, in our view the STOP! initiative provides important new measures
to help small businesses protect their rights and interests. They range from providing

an information hotline on ways to leverage the government’s resources in the
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enforcement of dhir intelleceual property rights, w developing in partnership with
industry a “No Trade in Fakes™ program o free supply chains from counterteit or
pirated goods, to cducating small businesses and their workers on the risks of global
pivacy. The Chamber applauds these efforts and believes they are excellent
components of the STOP! ininative.

The Chamber has developed a strategic action plan with tangible steps to stop
counterfeiting and piracy. Our strategy has three major components:

s [First, to educate lawmakers, the media, busincsses, innovators and consumers
about the health, safety and economic dangers that counterteits and pirates are
imposiag on us;

Second, to enforce the legitimate nghts ot small companies, manutacturers and
retailers to protect the goodwill of their product line and to have safe, reliable
distribution channels in the United States;

* Third, to engage on a global basis countries that are not honoring theit
international trade obligations, cracking down on counterfeiters and pirates of

intellectual property, and strengthening their borders and shipping controls.

Our strategy will be implemented through more than fifty action items, phased

in over the next two years. We intend to ensure that our work complements the

STOP! initative and we would be glad to inform the Subcommittee periodically on
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ouy progress. | am pleased o report today that the Chamber has already made
signiticant progress on some of ts objectives. We began our education strategy with
surveyvs and focus group mectings with Congressional staff and small business owners
o monitor the level of their understanding of inteliecrual property issues. Last month
we released this intormational booklet utled, *What are Counterfeiting and Piracy
Costing the American lconomy?” The booklet presents the facts behind the impact
of counterfeiting and piracy in a way that is easy to read and understand. We have
begun distribaang it to businesses, government officials, the media and others
throughout the country.

The Chamber has also been active on the international front against
counterfeiting and piracy, as part of our global management strategy. For example,
last month Tom Donohue led a delegation to China. He met with high ranking
business leaders, and the protection of intellectual property rights was the top issuc.
The Chamber’s delegation presented Chinese leaders with our action plan in the
expectation that they will take concrete steps against counterfeiters and pirates, and
they announced the creation of an index which will be contjnuousl.y updated to
measure the effectiveness of China’s enforcement efforts. We have designed and are
now implementing strategies to get other couatries, such as Brazil, India, Russia and
Korea, to strengthen their legal systems, prosccute counterfeiters and pirates, and to

comply with their international treaty obligations.
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The Chamber and the National Association of Manufacturers have organized a
coaliion of more than 70 businesses and associagons that is also commiteed to
working with the Congress and the Administraton. The Coalition Against
Counterteiting and Piracy {CACP) held us fiese meeting in November 2004 and has
been collaboratng ever since with STOP! agencies in the pursuit of our common
objectives. For example, one of our five task forces has been working with the
International Trade Administration and the Department of Homeland Security to
create a set of business practices and guidelines to ensure that global supply chains are
free of counterfeit or pirated goods. Another sk torce is developing a model
framework on iatellecrual property rights for use by USTR in future negotiations of
Free Trade Agreements. A number of key deliverables should be completed berween
September and the first quarter of calendar vear 2006. Once again CACP would be
glad to keep the Subcommiteee informed of its progress in support of the STOP!
initiative.

The 109" Congress provides a fourth opportunity to develop additional, long-
term legislative solutions to combat counterfeiting and strengthen U.S. patent laws,
and provide cffective oversight of the Administration’s long-term strategic plan for

STOP! The Chamber recommends the following additional steps be taken:

1. The United States Senate should close existing loopholes in the criminal

trademark Jaw that allow counterfeiters to avoid prosecution, maintain control
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of assets tfor criminal enterprises, and unjustly profit from their illegal actvides.
In their October 2004 report titled, Repore of the Depariment of Justice’s Task
Force on Intcllectual Property, the Department of Justice srated thar “in order
1o prevent the distiibution of counterteit products. the government should wake
reasonable steps to preveat their production. When law enforcement officials
find matenals and equipment that are used to create counterfeit products, the
materials and equipment should be seized. Legal loopholes should not allow
traificking in counterfeit Iabels simplv because they have not vet been attacled
to counterfeit goods.” H.R. 32, the Stop Counterfeiting in Manutactured

Goaods Act, would close these existing loopholes.

Specifically, H.R. 32 would amend the U.S. Code, 18 U.S.C. 2320, by
prohibiting the teafficking in counterfeit labels, patches, stickers, hangtags or
medallions that are unattached to goods. In addition, the bill would make
mandatory the seizure and destruction of counterfeit goods, as well as the
forfeiture of illicit proceeds derived from counterfeiting. This legislation would
grant trademark owners remedies similar to those already provided to copyright

and trade secret owners.

On the International front, immediate passage of this legislation is necessary to

more effectively combat counterfeiting abroad. With a number of free trade
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agreements currently being negotiated, it is imperative that the curvent
deficiencies in domestic law are not codified in these international agreements.
We should seize the opportunite represented by new trade agreements to
obin stronger cmln'ccmcm'(nhlignrinns from our trading partners against
counterleiting. | would uree the Unirted Stages Senaie 1o quickly rake up and

pass these imporant legislative provisions.

2. knact the U.S.-Dominican Republic-Central America Free Trade Agreement.
DR-CAFTA would knock down trade barriers to American exports to the
region. This FTA would be the largest trade agreement in 2 decade — owo-way
teade is currently $32 billion. The agreement includes member countries Costa
Rica, [} Salvador, Guatemala, Honduras, Nicaragua and the Dominican
Republic and would eliminate 80% of their taritts immediately, with the
remaining tariffs phased out over 10 vears. The Chamber strongly supports
enactment of DR-CAFTA, major provisions of which would strengthen the
protection of intellectual property rights and block the entry of counterfeit and
pirate products from countries such as China and Russia, two of the worst

violators.

3. Ensure that the provisions of the Governmental Performance and Results Act,

especially those relating to establishing performance indicators and the means
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for validadng actual versus planned achievement of them, are rigorously
applied in the on-going implementation of an integraced, interagency STOP!
strategic plan aad provide regular oversight of the Administration’s and

business community's progress.

Thank vou, Chairman Voinivich, for focusing on the economic and safery

threars of counterteiting and piracy. 1 appreciate the opportunity to provide

testimony and will cespund, to the best of my ability, to any questions vou might have.
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Testimony of Franklin J. Vargo
Vice President for Intemational Economic Affairs
National Association of Manufacturers
On Behalf of
The National Association of Manufacturers
Before the
Senate Committee on Homeland Security and Governmental Affairs

Subcommittee on Oversight of Government Management, the Federal Workforce, and the
District of Columbia

Hearing on
“Finding and Fighting Fakes: Reviewing the Strategy Targeting Organized Piracy”

Tuesday, June 14, 2005

Mr. Chairman, members of the subcommittee, [ am pleased to appear before you
this morning to participate in a review of the Strategy Targeting Organized Piracy (the
STOP initiative). The National Association of Manufacturers (NAM) commends you,
Mr. Chairman, for holding this hearing on the vitally important subject of product
counterfeiting and what is being done to stop it.

The NAM is the nation’s largest industrial trade association, representing small
and large manufacturers in every industrial sector and in all 50 states, as well as 350
vertical industry associations and state manufacturing organizations. Understandably,
therefore, the NAM is very concerned about the growing worldwide scourge of
counterfeiting and copyright piracy.

Counterfeit products account for a staggering 5 to 7 percent of world trade -- a
volume of almost $500 billion annually. Counterfeiting not only violates the intellectual
property rights of manufacturers, it also puts the safety of consumers at risk. Dangers
range from ingestion of fake pharmaceuticals to accidents caused by substandard parts in
rather important components such as replacement aircraft parts and automobile brake
linings.
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China, in particular, engages in unfair trade practices, including wholesale
counterfeiting of U.S. products. They have huge factories dedicated to making products
that look exactly like U.S. brand name goods but don’t meet the quality standards of the
U.S. manufacturer. This is not cute. This is, as NAM President John Engler has said
repeatedly, grand larceny on a massive scale. We are pleased that Secretary of
Commerce Gutierrez stressed in his recent visit to Beijing that intellectual property abuse
is a crime and needs to be treated as such. We applaud that he told the Chinese that,
“Intellectual property rights are nat up for negotiation. And frankly, the abuse of
intellectual property rights is not acceptable.”

The NAM met with a Chinese government intellectual property protection
delegation earlier this month, when Vice Minister Ma visited Washington principally to
discuss plans for the forthcoming meeting of the Joint Commission on Commerce and
Trade (JCCT) — a bilateral commission I was privileged to staff for the U.S. side during
part of my career at the U.S. Department of Commerce. In the NAM's meeting with the
Chinese delegation, it was clear that while China is taking additional steps and is
improving its laws, the effectiveness of enforcement in such a large country has a long
way to go. While welcoming the steps the Chinese government is taking, the NAM made
it plain that from our view, we are running out of time. We must see a sharp increase in
enforcement, in criminal charges, and in convictions that put counterfeiters in jail.

Let me stress that counterfeiting is not just a serious problem for big companies,
We hear from many of our small manufacturers that they are affected very strongly. Not
only do they frequently find their market in China destroyed by Chinese-made fakes, but
also their markets around the world can be ruined. The Subcommittee is hearing today
from NAM member company Will-Burt on industrial and emergency lighting, and they
are scarcely an isolated case. Tomorrow, the House Energy and Commerce Committee’s
Subcommittee on Commerce, Trade and Consumer Protection will hear from our member
Uniweld, a Fort Lauderdale, Florida, manufacturer of manifolds that has found its
markets as far away as in Saudi Arabia to be affected by Chinese-made counterfeit
products.

The NAM’s Role

The National Association of Manufacturers has worked to make this issue a top
priority for lawmakers and the Bush Administration. In 2003, the NAM Board of
Directors approved a resolution calling for greater industry vigilance against
counterfeiting. Responding to increasing member-company complaints about
counterfeiting, the NAM formed its Product Counterfeiting Working Group. The
membership reads like a Who’s Who of industry sectors - including automotive and
aerospace; textiles, apparel, and footwear; widely used consumer goods including
personal care and toiletries; chemicals and pharmaceuticals; electronics and imaging
supplies; distilled spirits, cigarettes and groceries. Most major manufacturing industry
segments have a serious global counterfeiting problem.
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The NAM has also helped launch the Coalition Against Counterfeiting and Piracy
(CACP), a broad coalition focused on this issue. The NAM shares the leadership in close
partnership with the U.S. Chamber of Commerce. We are delighted that such an
experienced individual as the Chamber of Commerce’s Brad Huther is the Executive
Director for the coalition, and I am pleased to be on the same panel with him today. Itis
significant to note that this coalition represents the first time that the copyright side and
the trademark side — that is, companies most hit by piracy and those most hit by
counterfeiting — are working together formally.

The STOP Program

The NAM heartily supports the Bush Administration’s interagency STOP
initiative — the Strategy Targeting Organized Piracy. The NAM Anti-Counterfeiting
Working Group I mentioned above met repeatedly with senior Administration officials to
discuss counterfeiting, including several meetings with Deputy U. S. Trade
Representative Josette Shiner to discuss how government and industry might work
together more closely to combat counterfeiting and piracy. Many of these ideas are
reflected in the STOP program.

All of industry has a vital interest in the ongoing success of the STOP initiative.
Indeed, Governor Engler made his first public appearance on behalf of the NAM as the
incoming president at the October 4 STOP press conference to underscore our support for
the initiative. The NAM applauds the increased attention in the Administration to the
problem of counterfeiting and piracy that is manifested in the STOP initiative. We
appreciate the increased efforts that Commerce (PTO, ITA and others), USTR, State and
Homeland Security/Customs and Border Protection have made in increasing cooperation
and coordination among themselves and in focusing on what steps can be taken to reduce
counterfeiting and piracy.

Let me turn to the components of the STOP initiative for some specific
observations. But before doing so, I want to state that the NAM is pleased with the quick
start on implementing STOP, and in some ways the U.S. govemment is out ahead of U.S.
business. American business needs to put more time and effort into documenting
intellectual property violations so that the U.S. government has the depth and breadth of
evidence it needs to make a convincing case to foreign governments and law enforcement
officials.

The STOP initiative contains five key elements aimed at addressing counterfeiting
and piracy on a global scale. I am going to focus, however, on STOP’s application to
China because Chinese counterfeiting is the most serious challenge to U.S.
manufacturers, The NAM views Chinese counterfeiting as having three major
dimensions: 1) the internal problem of counterfeiting within China; 2) the export of
counterfeit goods from China to third countries; and 3) the export of counterfeit goods
from China to the United States. The STOP program deals principally with the latter two
of these. I would like to discuss several aspects of the program.
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Stopping trade in fakes at America’s borders — This is a very important aspect
of the initiative, one which the U.S. government has the most ability to control. The
program has resulted in the use of new techniques and technologics to target shipments
that are more likely to contain counterfeit goods, and also includes new efforts to reach
out to intellectual property right holders to improve the communication and an ability to
ascertain whether shipments are genuine.

In the view of the NAM, this effort has brought about an improvement in the rate
of intercepting counterfeit goods, and also provides the opportunity to experiment with
new ways of further improving the success rate. Limited customs resources and the need
to keep trade flow limit the number of containers that are opened at our borders.
Technology, however, can help us better target suspect shipments and track down those
trading in counterfeit products.

The NAM would like to work for a central computerized registry that would
enable customs officers to be able to ascertain automatically whether individual
shipments are authorized. While this will take some time to achieve, we believe it is a
goal worthy of seeking. The problems are likely to be more serious on the private sector
side as we look for feasible methods that do not slow international trade or pose too large
a cost burden.

The NAM, both directly, and with the CACP, has had initial explorations of some
possibilities with Customs and Border Protection (CBP), and we welcome CBP’s
willingness to explore options. The NAM sees great promise in the application of anti-
terrorist methods to profiling and catching counterfeit and pirate shipments, another
element of the STOP initiative. We understand that CBP faces numerous challenges and
needs some level of stability in their pilot project before being able to accept outside
industry data, but we are very eager to get going. Essentially, we are seeking to discover
what discrete data elements, in what format, companies can submit to CBP so as to
increase their ability to profile suspicious shipments and shippers.

No Trade in Fakes Program -- This initiative, to encourage companies to take
steps to ensure their supply chains are free of counterfeit or pirated goods, was a
challenge to industry to examine present controls and procedures. The NAM recognized
early on that industry was going to have to take more responsibility for detecting and
removing fakes from the stream of commerce, not leaving the whole matter to law
enforcement. In 2003, the NAM Board of Directors adopted a resolution calling on
member companies to exercise greater vigilance in this regard.

The No Trade in Fakes Program is one that the CACP has taken on behalf of U.S.
industry, and the NAM is supporting that initiative within the coalition. Brad Huther, the
CACP’s Executive Director, has elaborated on this aspect of the STOP initiative in his
testimony before the subcommittee. We are encouraged by the leadership within the
coalition shown by the grocery and retail industries. The Grocery Manufacturers of
America, along with neighboring associations, will be working on new guidelines and
best practices document this summer. '
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For its part, the pharmaceutical industry has been working closely with the Food
and Drug Administration, which is the first civilian agency to have adopted a policy
calling for adoption of Radio Frequency Identification Devices (RFID) in its relevant
industry sector. Their initial efforts should provide useful data and experience on how
RFID can be applied more broadly by U.S. manufacturers to strengthen supply chain
security. We have a considerable distance to travel, but, again, we appreciate the
cooperation the U.S. government has extended thus far.

International Cooperation — The NAM views this aspect as especially
important. The United States greatly needs more international cooperation in law
enforcement and diplomacy, for two reasons that loom very large. The first is the sheer
volume of counterfeit and pirate activity around the world. The second is the vast spread
across so many countries, and the annual Special 301 report from USTR again confirms
that 35-40 countries fail to afford adequate and effective protection to U.S. intellectual
property rights.

Far too often, the United States has found itself in the lead in dealing with foreign
countries containing large-scale piracy or counterfeiting, without commensurate interest
on the part of other countries. Never has this need been so pressing when faced with the
reality that a wide swath of the economy in China has not effective IPR enforcement,
giving counterfeiters a free hand. If the United States stands alone in taking on this
problem, which menaces not just Chinese consumers but consumers around the world,
steals honest jobs, and besmirches good names, it cannot make enough progress.

There are several aspects to improving intemational cooperation. The first, of
course, is to have others — particularly the European Union and Japan - raise their voices
more loudly with respect to insisting that China increase enforcement of its intellectual
property laws and reduce the incidence of counterfeiting and piracy. The NAM is
pleased at recent statements and initiatives on the part of the European Union and Japan,
but the visibility of their efforts still needs to be elevated so that China gets the message
that its major trading partners want action. We still hear Chinese officials saying that the
problem cannot be as serious as we make it out to be, for European and Japanese
companies just don’t see the problem in the same light.

The second is to increase third-country efforts to intercept shipments of
counterfeit and pirated goods, both to prevent such goods from entering their own
customs territories and to prevent their trans-shipment to the United States or other
countries. U.S. Free Trade Agreements (FTA's) contain improved provisions and offer
the opportunity of closer cooperation between U.S. and foreign enforcement authorities.
1 believe, however, that a couple of improvements are needed - improving U.S. law, as |
will discuss later in my statement, and improving the attention to foreign trade zones.
These zones are outside of the customs territories of countries, and are policed to a much
less degree because of that. Such zones probably account for a disproportionate amount
of trans-shipment of illegal goods, and we need to come up with better ways of dealing
with that.
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The third is to elevate the priority of fighting intellectual property theft on the part
of multilatera] organizations. Here, the NAM is pleased that the Organization for
Economic Cooperation and Development (OECD) has overcome intemal problems and
will be conducting its first extensive analysis of global counterfeiting. We are also
delighted that the recent Asia-Pacific Economic Cooperation (APEC) meeting in Korea
resulted in agreement that the nations bordering on the Pacific should increase their
efforts to combat counterfeiting and piracy, including establishing guidelines for
authorities to inspect, seize and destroy illegally-made goods and the equipment used to
make them.

Need for Better U.S. Legislation

That point, Mr. Chairman, the destruction of the machinery used to make
counterfeit goods, is an excellent transition to my point on the need for better U.S.
legislation, for while existing laws permit the destruction of equipment used to
manufacture pirated goods violating copyright laws, they do not permit the destruction of
equipment used to manufacture counterfeit goods that violate trademarks. This must be
fixed on an urgent basis.

Legislation that would fix this was just passed by the House, in the form of H.R.
32, the “Stop Counterfeiting in Manufactured Goods Act.” Sponsored by Representative
Joe Knollenberg of Michigan, the bill would strengthen U.S. law by allowing the seizure
and destruction of machinery and equipment used by counterfeiters and traffickers in the
United States.

Today, only the counterfeited inventory can be seized, and even that is
discretionary; machinery used to make the fake goods cannot be seized at all,
Additionally, the bill plugs the loophole through which unlabeled counterfeit goods may
be brought into the country and the labels then applied later. Put these two weaknesses
together, and you have a gaping import hole, under which shoddy no-name merchandise
from China or anywhere else, for that matter, can be shipped into the United States, and
Customs and Border Patrol has no grounds under IP laws to interfere with the entry.

What makes the weakness of the trademark counterfeiting remedies so odd is that
the copyright piracy remedies are so much stronger. Seizure of inventory is mandatory,
and seizure of equipment is provided for. We will not be able to make a convincing case
to our trading partners that they should take tough action against counterfeiters, including
the seizure of equipment used in this illegal practice, if U.S. legislation does not authorize
our law enforcement officials and courts to take similar action.

We honestly see no rational reason not to move this legislation as fast as possible.
Passing this legislation is a top priority for the NAM. While the Senate Judiciary
Committee has jurisdiction over Senate consideration of the Knollenberg bill, the NAM
hopes that you, Mr. Chairman, and all members of this subcommittee and the full
committee will press for quick Senate adoption of the bill so that we can improve U.S.
law and boost the ability to fight fakes. H.R. 32 by no means exhausts our legislative
interests, but it will be hard for us to move on to anything else until we get this urgent
business taken care of.
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More Must be Done for Small and Medium-Sized Firms

1 have reserved my discussion of one of the most important aspects of the STOP
program for last — because it is the area in which I believe we all need to accelerate our
efforts. The STOP program established a “hotline” that for the first time provides a one-
stop shop for smaller firms that generally lack the resources to understand their rights and
seek redress when their rights are violated. This website is a good beginning, but we all
need to work 10 make it better. Far too few small firms have registered their trademarks
in China, for example. Without such registration, they have no rights.

Many of the major multinationals doing business in China, most of them NAM
member companies, have banded together as the Quality Brands Protection Committee
(QBPC), operating under the China Association of Enterprises with Foreign Investment.
For several years, the QBPC has been encouraging prosecutors to bring the most far-
reaching and visible cases against offenders and producing criminal convictions. This
work is entirely necessary. At the same time, major multinationals have their own legal
and enforcement staffs in China and also retain investigators so as to hand over enough
evidence to local authorities to instigate seizures and arrests.

But where does this leave small manufacturers that have no personnel in China?
All that they know is that fake products “Made in China™ are for sale. Typically, even if
the products are for sale in China and elsewhere around the world, the small U.S.
manufacturer will discover the presence of counterfeits in the stream of commerce in the
United States in one of several ways:

Web site monitoring
Trade show monitoring
Customer service calls from those who have unknowingly bought fakes.

A small manufacturer, for example, a company of fewer than 500 employees,
which typically has one or two lawyers to handle all legal matters has no way of
knowing from where in China the fake products come.

The NAM and the other groups in the CACP will be developing specific ideas for
how small companies might better be able to cope with the epidemic of counterfeiting.
We bclieve it would be worthwhile to sit down with the subcommittee staff and with
representatives of the Administration to explore some of these ideas. We would like to
explore, for example, whether some form of “public defender” for small and mid-size
firms might be feasible, or whether the U.S. government can play more of a role in third
countries through diplomatic channels when it comes to stopping the sale of fakes.
Additionally, there may be some way in which the resources of the government can be
used to reduce some of the costs of investigating possible instances of counterfeiting,
particularly in China.
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Finally, Mr. Chairman, the NAM has suggested to the Chinese government that it
would be very useful were the Chinese embassy and Chinese consulates around the
United States to provide a means for U.S. companies to better understand how to protect
their intellectual property rights in China.

Before concluding my statement, Mr. Chairman, let me be clear that China is not
the only problem. Counterfeiting and piracy are occurring in many other countries as
well. In Russia, it is estimated that U.S. companies lost over $1.7 billion in sales to
pirated optical discs and over $7 billion in the last 8 years. The focus in Russia is now on
copyright piracy. But manufacturers are also concerned that weak IPR laws and poor
enforcement in Russia will lead to rampant counterfeiting of trademarked products down
the road, just as has occurred in China. We need to insist on effective IPR protection as
a condition for WTO membership.

Thank you, Mr. Chairman.
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STATEMENT SUBMITTED FOR THE RECORD

Grocery Manufacturers Association

GMA is the world’s largest association of food, beverage and consumer product
companies. Led by a board of 42 Chief Executive Officers, GMA applies legal, scientific and
political expertise from its more than 120 member companies to vital public policy issues
affecting its membership. The association also leads efforts to increase productivity, efficiency
and growth in the food, beverage and consumer products industry. With U.S. sales of more thar.
$500 billion, GMA members employ more than 2.5 million workers in all 50 states.

GMA has been fighting counterfeiting for a long time and is a member of the Coalition
Against Counterfeiting and Piracy, an industry group created by a joint initiative between the
U.S. Chamber of Commerce and the National Association of Manufacturers to act as the
interface between business and the U.S. Government’s Strategy Targeting Organized Piracy
(STOP!) program.

The Scope of the Problem

Counterfeiting is not a victimless crime. On the contrary, it causes devastating financial
and physical harm to United States companies, employees, investors, consumers, patients, and
citizens. Many industries are affected, including consumer products, automotive,
pharmaccutical, electronics, textiles and others.

When the average American thinks about counterfeit goods, he or she may think of
phony Rolex watches, fake high-fashion handbags, or cheap knock-offs of designer T-shirts.
The purchasers of these items usually know the products are not originals, so they may readily
conclude that buying a fake is no big deal. However, counterfeiting is far more pervasive and
dangerous than street vendors selling fake luxury items. In fact, only a minute portion of
counterfeit goods are luxury items.

For example, in December, 2003, Australian customs officials stopped 52,000 container
of counterfeit shampoo at port. Last week, officials in India seized a large quantity of bottled
water with spurious marks as well as many counterfeit personal care consumer products.
Canadian based Gieschen Consultancy, which tracks counterfeit product enforcement incidents.
reports that in the first quarter of 2005, there were 279 incidents of intellectual property theft
world wide, valued at a loss of $396 million dollars. Of particular interest to GMA member
companies, this total included counterfeit milk drinks, wine, rum and soy sauce, as well as
industrial goods and supplies such as insecticides and detergents and counterfeit perfumes and
cosmetics.

Our member companies who make food, beverage and consumer products have rigorous
quality controls to ensure their products are safe for proper human use and consumption.
Counterfeit products are not subject to those same quality standards. As long as the packaging
looks similar, it might enter the supply chain without any quality controls at all.

Domestic Efforts
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The first step in combating counterfeiting worldwide is to improve enforcement at home.
We need to close some of the legal loopholes that allow counterfeiters to escape prosecution, and
we need laws that give enforcement agencies better tools to fight counterfeiting.

GMA is pleased that the House has taken this first step by approving HR 32, the Stop
Counterfeiting in Manufactured Goods Act, by Congressman Knollenberg. This bill will close a
loophole in the federal criminal code that allows phony products to be shipped to the United
States without brand markings, so they can pass through customs without any apparent violation.
Counterfeit labels are then added and the products are sold through a variety of channels. HR 32
will allow authorities to prosecute the people who do the labeling and packaging here. It will
also allow for the forfeiture and destruction of any confiscated counterfeit labels or products that
would bear those labels.

In addition, the bill gives law enforcement ofTicials the ability to seize and confiscate the
equipment and assets — such as machine tools and computers — used to produce counterfeit
products, labels, and packaging. Without this ability, law enforcement officers are forced to
chase the same counterfeiters over and over again. The counterfeiters can simply continue to use
their infrastructure to replace seized inventory and resume their trade. GMA strongly supported
the passage of HR 32 in the House and we urge the Senate to pass the bill without delay.

GMA also supports the Administration’s Strategy Targeting Organized Piracy (STOP!)
initiative, which was launched in 2004 and brings together the U.S. Trade Representative, the
Departments of Commerce, Justice, and Homeland Security to stop the distribution of counterfeit
goods. The effort is broad in scope and brings a new approach, new tools and new pressure to
bear through a coordinated effort from the federal government, the private sector and America’s
international trading partners.

A key element of the STOP! initiative is the development of purchasing guidelines for
manufacturers and retailers to ensure that global supply chains are free of illicit goods. Asa
coordinator for the Coalition Against Counterfeit Products task force, GMA is working with
other associations that represent food, beverage and consumer product manufacturers and
retailers to accomplish this objective. The task force is developing voluntary guidelines to
prevent illicit goods from entering the supply chain and prevent criminals from exploiting
alternate sourcing strategies. The final document is expected to be completed by September,
2005. These guidelines will then be available for use by other industries.

Change Domestically Provides Leverage Globally

Passage of HR 32 is essential to our ability to improve anti-counterfeiting efforts abroad.
The Office of the U.S. Trade Representative has made clear that it is not prepared to negotiate
for mandatory confiscation and destruction abroad when U.S. law does not contain these
provisions. Not surprisingly, our trade negotiators are loath to negotiate with other countries an
agreement with which the United States could not comply under existing laws. We need to have
domestic mandatory seizure and destruction so our trade negotiators have a foundation to press
for this minimum necessary enforcement around the world.
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In 2004, the Office of the U.S. Trade Representative, in a “Special 301" annual review,
reported that more than 66% of counterfeit goods seized by the U.S. Customs Service at ports of
entry into this country were traced to China. In addition to combating counterfeiting within its
borders, the Chinese government also must stop the export of counterfeit products. The United
States should continue to work with the Chinese government to create an effective program to
stop the trafficking of counterfeit goods at the point of export.

GMA is encouraged that the U.S. Government is taking the issue of intellectual property
theft and counterfeit products seriously. In April 2005, as part of the Administration’s Strategy
Targeting Organized Piracy (STOP!), the United States traveled to Singapore, Hong Kong,
Tokyo and Seoul to explore avenues for increased cooperation, improved coordination, and
expanded information exchanges as an initial step in gamering interational support to work
together to stem the trade in fakes. A series of 17 U.S. proposals were shared with government
officials from these countries generating fruitful discussions, interest and commitments to
continue working together on this shared concem. And just last week, officials representing
seven United States Government agencies traveled to Europe to meet with German, United
Kingdom, French and European Commission officials to discuss cooperation to crack down on
global piracy and counterfeiting.

In addition to having appropriate prosecutorial powers in the U.S. and other countries, it
is important to understand the scope of product counterfeiting globally in terms of damage to
rights holders and countries that harbor counterfeiting. GMA has long advocated engagement
with the Organization for the Economic Cooperation (OECD) to address this issue. With the
support of the U.S. government, the Organization for Economic Cooperation and Development
announced in April 2005 that it will conduct a study to determine the scope of the problem and
the damage product counterfeiting does on a global basis. The project will also analyze existing
public and private anti-counterfeiting efforts to develop a set of best practices to guide future
efforts in the fight against counterfeiting.

The project will include a three-phase study on the adverse impacts of counterfeiting and
piracy; a series of four regional workshops, envisioned to take place in Russia, Brazil, India and
China in 2006; and two Global Forums, focusing on various aspects of the problem, one planned
for 2006 and the second in 2007.

OECD is scheduled to co-host a two-day meeting with the World Intellectual Property
Organization in October, 2005 in Geneva to develop metrics and examine statistical issues, and
also plans to circulate an outline for the Phase one study to governments, asking them to
circulate more widely for feedback. A final report is expected in May, 2006.

Now, around the globe, brand owners, industry coalitions, and governments are joining
the fight against counterfeiting. This is not a problem we can solve overnight, and it is not a
problem we can solve alone. We need global cooperation. To get it, however, we first need to
close the loopholes in current federal criminal laws to criminalize trafficking in fake labels and
packaging for all goods. We also need to provide our law enforcement agencies with authority
to scize the machinery of counterfeiting. And we need to devote the resources to study this
problem comprehensively, so that we can arm ourselves with more information about this
problem in ways that will allow us more effectively to fight it.

GMA is encouraged by the efforts of the STOP! initiative and House passage of HR 32.
Again, GMA urges the Senate to act quickly 1o pass this bill. But the U.S. govemnment needs to
continue its efforts to prevent the distribution of counterfeit products. This is a very important
issue for the health and safety of consumers. GMA has and will continue to work with the U.S.
government to stop the distribution of counterfeit products.

If you have any questions, please contact Steve Arthur at GMA at 202-337-9400.

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 128 2009



129

What are
Cmmte@f e:z:mmg and Pi

. (,ostmg the American Econom

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 129 2009



130

‘Breadth of the Problem

Bifornia, 13-yedreghi

ansidd, €
sistadaed severe: injuries Foman
explosion cansed by his celk plione.

“The explosion happened with such Toree that,

fragmoents of the phonie were fodged in bis
. Bovand-on the ceiling.of is faaly’s horie.'

AR nususpecting wafhan 5,000 r
neticed a strange raste to . ! .
her tholesterol-lavweting $1,500 "

drug Liptior, She phouitd
- Plizers customeér bt lineg,

pavicihy a invisstigation |
vesilEing in the recall'of +*
miote thar 165 million

» pilla matioreide.t

Iticreased decess o mthr\vﬂugy wnid-othey .
resources has armed these eriwtinals with
the meats to pirate e latest gonds and.
stay v stap ahiead oF the b, Seating Ky
becorié big busin

Predicted Economie Loss Dueto
Counterfeiting and Pioacy -

“ & small linsioess vwirer in

TIndiana 1§ losing an st .
mdfed $10 ik o edt in .
15t s NOL W 3 compétitive product but
ter hig-oran brawed thst hag been cipertly

copied=ddwn't the business cards of the
sales represeritasives.’

Comnterfeiting anil plracy are coéting the
US: public hilbony of dollars evéry year. But |
“the problent it mors tnsidious than that Tt

damages investment and fnovation; bes

Thase Incidents Have common threads
often undifestimatad threats cobnterfeiting

it pivacy.

i thee lnfermation Age, mtelactust
propeety {IPY i the “gotd standaed.” 11,
© irviast b protecied as Uiy the wmm‘s_(m.
Faf ecoromic frovjedt i3

thiz nw era.

“The probilerngoas by vidny marnés
couRtaifiting pitacy) ot knackefls. But
theproblem of TP theft & not going meay;

L AU IS et worse, Exporis say thal

Infa
it iy growiog exponentialiy and with
saphistication aud braaen botdness.

potentiully devastating eeonontic vonss:
iencey for wimal} businesgos; ot sevete
straig-oft faw enforcement sxgenries;vnc:n'i\; N
nhelps g capés'm atic; threaféns public
“henltha diverfs pivernoeat -

iy

T restitirees toim ether pricrities; snd has:links

fo'terrotism nid vigaticed erisve,

Counvertelting and pi

“wictigiess™
sellitg ﬁmap fereaickal¥ stingplassey and
~wateliet, bave mushroomed i recont yeurs
tiy eidariger every procuct that iscedated,
Prant dangerons substandard replacement -

erimes mainly

1

parts for wirplane engines o ineffective

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 130 2009




‘phummcmum?h o Hiegally copled o
farnfactared by the niilinns in dastdestine L\Lmrws
around the world, sales of countecfeit md pirated

. ;ronxis are skyrocketing, Profirs from these illicit sales: ©

are beipg funndied werddwide into the pockets-of'

©everyone, fivin groups-associated with knowiy

. The prohferm of couriterfaiting and piracy goes beyond
the manuficture; distritrition, and sale of cheap, uie- . -
" thoried goods, Tt threatens our nationek secutiry, lessets -

teyrarists fo-arganizad crime elements,

the vl of fepittrnte brand paies, md erodes the
profits af nearfy every busingss in Auerfoa,

» Annually, spproximatly 5% (6 7% of wotfd,
tradeds-in comuterfeit gouds, sceording (o th

© BB Interpoli and Wankd Custams Organizasiont

estitgtes. That's the equivalent of 3 much as
5512 billien Te global lost sales, Of that amgiiitt;
VS, cotripanies Tose batween: 3200 billian and :
$250 billion.” .

« Cnmnsxfeir sietchiindise i responsible i the Toss

ol more thin 250,000 Awherican jobs; atcording

-t tstoths and Border Protction.”

“The World Health Dganization (WHO) bes.

estimated that couterfeit drugs account 1¢

1% of all pharmaceuticals, In some devclopmh
couniries, WHO pcgs that-figiom 61600,

For these reasons #nd more, if'is sime for e

For every smindl seizore of counterfit merchardise,
cop Iaw entorcement officils.say; several more. -
contfaiwy Josds are entering this country. T is.a

- {nod.of ilegal, unficensed, unregidatoe, ard
" dangerous products tist threaten to wash-up oo

the shotes of evecy tegltimate husiness und idustry
i thisconotey:

- your ides of Rake yoods B4 p e g

sumglaiises, w-enfercernent officials say that youe

-pecception of the problemn is perhups.a geresafion”

att uf date, Thisre ure ftke suaglusse
ant watches, to be sure, Tut the problem is tar,

targer and more econommically danuging. Todiys

and handbags

" counterfeitiog aivd pirace rus (he gamutamd indude

dangecoosand unficensed medicines, faully computer

chips and sodstandard batterios comipact dises and

. bagus recordings-and inovies; inkjet cactiidges, goif

- Fomfer Attoiney (’mra! Joha Mmﬂ (iar nght) wiek with & small groig of c!mcemed huwmss teaders fo divinss

ways 1o protect the nation’s infellectial pmpmywan Tncreasingly mvpotfant dstet of the Infermation Age.

Hage 2
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clobs, windzhields, aiito parts, costietics,
séinps, shanpoos, foodstuffs, sud virtyally "
anpthing else that cain be manufackired, ..
traded; iiaported, of sold:, .

L our of <onerol” Anthdny Simon; chief
ting for Unilever Bestfoads, teld,
ine weontly. " i wo

ommendations in October ofTast yes

“yet Ashevoft adpritted that “trere I3

smmch vrome to be done”

" Yes, tliere is.
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e et e

- Makewe n Direpnence.
" Theworld’s firgese businést
federation, the LS. Chambec of

Cotmmeree, i taking action to thwart
the growiiig glabal thrent of counters~

{eiting and pivdcy

“Counttecfitingand piracy deprive
povertmeits of taw dollors, puder:
mine hard-varded brand reputd-,
Tiong {inunce prganized criminal.
Aerworks, put somsmners” heatih at
risk and reduce Corporate eartings,”
says Thoirws J. Bonofure, president

Shéimbier Prasident 4 GE0

othey Couitries whee the

pmbh:m is prevalent.

In addition; the (,mri{b’c\' is

~ leading the Toaliticn Agatnst
| Counterfeiting and Piracy

{CACE} o coordingte the
effarts-of thy Business
comnunity 1o stup the
prohlem. of coupterfeiting
and piracy.

“The Chamber i wotking

with evary industry batling

the: growing threal of piracy,

Frge 4

LA R0t fust big

e Wis working vty masafetute

and CEO of the U5, Cluimiber Tt e @ e and conreffeitirig. We muge

Chataber will continueto work to . T?xomas 1 Donohua is Ieadmg the'. approact it fram a business=

‘it thesé crimingds out of brsihess ™ Bushiess commumtys fight ﬂgﬂms{ - wide perspective and CALE
wunte:fe&img and p;racy - helps us-achiove this,”

siness t)n{ is.

impncted: Bven your Wical phinmacist is ml\mb totd

“I've bieen in this bustness for40-years,” said pharmg-
: wist Lowell Anderson of Bel-Afre Phavnacy in White

Bear Luke, Minnesota, T Nive Tess confidende fn the
ntegrity 6f the supply line mdavman aver Before, Tt
me

T m.hme its objéctive, the ¢ hau;bor is Corommitted tor

impleténting air integvated thiee-Par steategy.

Part ouse i educstion, The Ghamber i

wosrking ro-educate businakies, the media,

-awid fiwrnakers showt the growing thvéatof thiz issoe.

Fart twg is-anforcement; The Chittaber 1
oniited to liringing thes

iy velatters, and

Taw enforcament oy disrapt the
s 1 ds legitimaty distsibution thunets.

ity of eounterfeiring

Pat three ts vountey-spici i itiatives in
prictity comityies, begioning i China ad

. hm?il and expanding @ Kireea, 1rrdm Rgssia, and o

inabs t jose

rights (IPR) T

. Chambier Senfar Vi
iresident David Bt

ann

CACP is coowuitted to tacréasing 1he widerstanding .

by

f the egdtive impacr ofconunterféiting.and piraty
warking with Conigress and the adwmidistration 1o
drive grestor-goveramentwide effarts to address
thig {hreat,

Bevona 1ie NuMBers

“The United Statds' sscicty and ecdngiy are buile o
an assumption 6f fairness and equal Hppartanity.
Ore paron, one vate, A leve! playing fizkd Faic
Hon, That's what mals this codntry gee: s the
Chuinber's Tom Donobus,

AN~

Fairmessand equal vpportunity are et
American Wk ned by the el and \I‘me‘ L
enforcetient of baws. Unfortnarely, laxenforcenent -

of sanctions against counterfeiters and pirstes wha -
ave abustog copyright and infeliectual property
< thieatening to erode these

basi

principles of American business life All
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U3b and entire prdustries dre
fighting for their ¢conomic lives in today’s.

global matketplace.

Peaple whs ilcgally Aownlisd o Hovic
anline .. 476 not‘picates’ 0%
formier Attoimey (Geperal Asherol
“Yhey o thieves, purcvnd siple.
And those thigves ave a threat fo the

-acnnpivic strebjth aivd intovative spirit

i

of our natica!

Biracy niderstives the fowdation of i
Ameridin free niterprise system. A pirated

- compait s means.more than lostrev

ent for Yha mavie ot recording studio: I
EANS NO r{)yahies fist nctoss, singers, of
“sompariters. Tt eans no tax revecae for ”
 schobls comimutitttes, sud states, Emeans
Fhint your el tasic store might go.out of
busincss: Irmdarns lawlessness hab taken
ey’ wherd Bnce a fair system of conomivie. |

fed:

f(_Wi\\'d e

getting  pait of F10-sunglasses. (5 shout”
wiiat kind-of futtrie we wadil our kid to.

tive in ™

4 e past; compawiies viewed competing,

with fakesas i cost of doiog business: Now',

¢ moved fai-beyond that To threaten
lity of hot juist busingsses but

of Tnihistries

The ransifications of plracy anid contitechit-", :

| tercorisp

THPACY. l A adids, “This s abost e than

_ ernment, As tientionsd, the FhLestimiates

We miust acf now to Rght the problem. i
fuct, we can't afford aot to,

Wiar Does Covnrersinng Cost?
That 340 fake desigrier hitndbag Betng sotd
on Uhe street lsnn bargain: Infict; itis i
robhing Antverica of jobs, tox revenwe,and .
pevliaps untire busingsses. Bvan warse, the-
proceeds fromi tie sale could be goingto
finance iernational ferrorists.

gy axer myriadh, They affect the United Sates:-
in mujor ways. THe cost of 11 cxinies hurta

© this conntty in foar Yroad catbgorion
diréct losses to the economy, ﬁnancmg
reauph :Ileg,a] profits, thiests
O COusne:

" Areéry

Ecﬂuemc Lussm

Econmottic osses inciude d[m( md
iydiveet costs 10 both businesses i -

tween F200:

tha‘} V.5 vompanies lose be
billioe and €250 billion x year in sales.
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- Page®

" glotial sales Tost fo counterfeit goods:

T not joit Tost sales, 65 o logt taix revervues:
New York Clty alose loses §1 bilfion aniually 'ty -
revestue, accarding to New York City Commptrolier

- William C. Thotipson 16" By comparison, losses
.. frapt bank robberd
foss thaw $50 million a yeax™

s for the entire nation amount &5

“While [consomdérs). may pay x fraction of the cast of

goods Tike-a fake Tnach bag that iy Jook gudd; the
people of Mew York City suffeil” said Thompsens -

“There js & cipple ofeet, Your ¢ save in’theHart ram,”

bat inthe long run theve i toss™

Thompeon i fight. Alistgh fies speaking only sbout.
New Yorl City, the economic ripple confinues throagh
Toat jobis and wix veveses aeross the coun ry_ -and
around the giobe,

. rnual globid Tosses by specific inilustries.ave. staggiec-
‘g

refost part of the estisated $512 bitlow.in

. vPhro fedd Fakos are sstin:
* Software pitacy is wslimated 4r.812 hilliow”

Dia You Know?

Here are some indusiry-specific eeononic tosses,

fat 522 bilkions

i\pf»arc! and footivear lo;w arees hnmm{ at -
¥12 billion.”

« Spare auio pasts cost legitimate maduficiureis
$12 biflion."

« Arfistic recordings eost $4.6 lnnmn

« Motion picture Tosses are $3.5 billfor” '

meme TeRRBRISH

* Profits from counterfeiting and piracy are helpmb

£ funi terroristscoffctols who track such fimancial
dealingis say. Recently. seized Ab-Queda training |

nunuasts recommind the sate of Tkegonds as a

- finanging source for illepal acrivities, aceiirding

i Interpal!

- Seetetiry Ceprralof Tnferpiol Reiriald K. Noble, i

festimony fo the US House of Reprosetstatt
Contraitree oo International Reldtians, gave specific
exarmples of Huks betweaiy IPR erimes anid terrorist
organizations, Inchided 11 the groeps named ware.
Al-Caeda, Hezbotlal, Cheghern separatists, Nocth
African radical fundumentalists, and Jovewn terorist:

- growups in Koseve and-Nonken trelitnd.” The 1993
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- Warld Trade Ceintér bambisg was
partially finavcid thivugh the sdeof
vouistterfeit goods, particalarly fake Mike
T-shivts-sold from 2 stove ou Brosdwag®

- Cossumer Saery -
Shiply put, cansniners do nof katrie
what fhey are gettifg whei they sech
* lentally buy fuke goids, There are 06
: fantees; wo Jegal ecovrse, and Tide -
chance 'of rocotery when accidents,
by becatse o fakes. Thire are g
“cutesof héws Bpovts aboutesploding :;
 baittorics. doctored phormaceuticals
vt fods; anc substandard surswnd
“airpha
feports of favlfy medical devives, K .
changerciis costetics and gkia products, | | {What makes this problers even mere
fake shashpoos and soaps, dovtoved teas, - dangerous i§that consimters shaiply doirt
da'ngamusly defective and Tanlty bat Know abait it. 1s one thing to knowingly - '

comgontg. There s,

that have been fnked o explosions v 7 spend $30 for 2 poerly praducsd fake | -
il phones..and even fike and dangevdiug, - Roléx watch when the name av the face

taby: foods. e 0 says “Roler” Most cohsomerns know it -

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 136 2009



137

Rinak Frexani?

Prige ¥

- Theprablens s rot tonfined to 17

authentically packaged brand
mac&xmmi ar cosmetic off 1 thes

of(en d:ugemus chierar

The Food and Drvg.
Administration [FDA) o
My 2003 recalled 1635050
livh dasesof ke Lipitor, a.
popular drig nsed by
millions to control high i
cholesterol But top FDA
otficials xdmit that witat they
fraction of the total'of dounterfeit diug

Johse M. Tagfor Y1, FTMA éssociate ddministrator foe

“regulitory affais, told 2 Senate Comunerce, Science,
and Trangpoitation Comimittee on Novernber 20, )
2003, that the Internet His made iCvirtuafly
i passible to ensure the origin ofany-drug
Purehased o Weli Tn fact; the FDA says thal
countuefeit drugs account for 10% of ulf drugs sotd
in-this country™ .

ke pills. Anyone

who drives'a car, Hies in aw sirphie, or tses a'cell
phone may be expased to nibstuadard, theup, coon-
i parts that tndérmine saféty and putall tsers

ars i New York Gity recently bosted sit.
aato parts dewders in Queens and Maiihattan charged

b

with seliing poteriially dangerdus knockoffs.as wame:

fratds xuch i b arid Chryster, The bogus pars
frony {he Middic Bastand €
sway bar
ihar miore dxpensive narie-brand-parts,
investigntins said. Bore thaiv$700,000 of fake pacts
wayi geized )

a tetudled ighition

and braki pady tiat San wear out

- ferie

nost Iik('ly st the up of Hie Tepbier, B

coumcrfm Le‘placcmc'm Fate: p“u ts md

fiowa yeay, cmhxm -
the Mogor &
Equipment
Mariufety
b5

rers

tion

] A the.toll

i Huntan Gees and incased
Sosnrance rates ave not included
in that glabal 12 bitlion weal.

While it is geill the afest o of taved,
a Business Wivk investigation found that bogi

- pats played & vole fn at feast 166 U -based accidents
or mishaps duris

+ stz only the easds that contd be ateributed to fales—the
protlens Ny be mouch worse.

irplane

Apnd these

“fake the ease of fike Brfterids. V8 not just fraad, it
downright dangerous. The problem of expioding but-
is growving with the increased popmlarity ofcell
phones, Over-the past two years; federalsatety wffi<
“crals have vecetved 83 reports of celf phones sxplodi

o vatching fire, These {ncidents usuatly are caosed by

~ jncompdtible or counterfeit hatteries, vificials sav.
Recently, Kyocers Witeless U
Lafteries, Two other recalls were attributed m*m)wh»

led auilliou -

ery bringing covnterfdet into the distribution chain.
Ihv)l may be just the [
During just one crackdows in ane week in ¢ huxn,
more than 1 million fake Duraceil batterics wery
Seized, according tathe Gilletie Co.”

s.nbt just Batterics, 16 frifes and dangerons-kod
73, conpubér games; substaridind
cravans, sud childre's lewely, woong oiher
prociucts, A reeent Consurmier Reports survity of prod-
ks ab vove than 3 dbzen stores tn five'states fownd

oft crildren’s v

stk
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that e out of every three tys purchased
contained some viokstion of child safety

standards?

The fakes ave becoming tougher T spst.
European and U5, customs are increasingly
seizing “disassembled” goods, or compo
nents of & product, sich as tibeds, bottles,
and corles, The counterfeiters ship the
compenents into the importing countey
separately. Then'they, or a third party,

awssermble-the finished produet for final -«
distribution within the impotting
caitntry. This is a lega! loophole that faw
enforcement is trying 1o dose, Bus ity ot
easy, Tough enfoicement alsa requires -
cooperation frem the countuies of origin.
Such cooperation, Jaw eaforcement experts
sy, pften wquives delicate-diplomacy
between, the Urtited Statey and the vouti-
tries vhat compete vigorously with vs s
the global markeiplate. . :

Cousumets.

Sourecs “Tira Jilicit Muarket in Staken

wxt-Maving Constemer Goods

A Clobed Iipact Ssudy™

Caurtesy of the llene (o, 2004
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The Loss o Joss

Good-paying jobs ake the lifeblvod of our nation’s
ecanowy. Increastugly, counterfeiters and pivates act
sapping that liteblood throngh Hlegal prodicts that.
are costing this country’s workers theiv fivelihood. ’
Onie Hegalty duwnloaded version of a bootleg CD
represents notjust the logsof one §12.95 Gl sale. Tt
costs varfous srusicians, songvrtiters, producers,
stagehands, distdbution and warehouse workers;
tragspactation industry workers, sales peesonnel, smid
ather people part of their sapport,

fndustries 48 diverss 8 sofiwvare destgress to baby B
s matnafacturers.estifiiate That-they have lost mdre
thrnt 750,000 American jolbss becamse of the cosr of 1T
thieft anid weier counterfedt goods and products.™

The Contnerce Difiartment says'{hat'the auto medusiiy
i this conntry coutd hire 200,000 additiooad workers
iFthe saleof counterfeit dato parts were-eliminated. >
But it's not-soufined to this indusiry. Counterfeiting
and pivacy cast jobs in heavy manufacturing industries
suchias farmand mdustrial equiprrent; consumer

Enge 10

. $64 billion 1 addirional tax

goads industries snch s clothing and footweasand
medicines, oven bivth control pils.

Few Industries have been Bit havder by plracy thian
the software secter. Worldside, 36% of the doftware
instaflcd on computers n 2003 was fake, according fa
a marvey by the Business Software Allianve and the
T0C research firm.

The Business Sofiware Alffance says that 2 10-peentage
point reduction i worldwide computer piraey vates
could add $400 billion w the Jegitimate plobat economy
That would generate 1.5 miltion jobs, as well ag

The United States aod Cuneda achnilly have thie
Towast software pirncy rate in the wodd, according

to these groups. The North American computer
piracy rate fn software s 2398, That compares fa 36%
woekdwide. The top two computer software pirac
coustries are China ad Vietnasy, each at &

-Given the growth of the software business in those

Far East couittries’ economi

s, nite womders how fong,

* Mot America can madntain itg 3% rate™

3

J:Lr* You mwoy
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E wiorld's largest bustuess federatiod;:
uniquely-qualified to lead the fig

st thiese: globial pirases. T
dy begoa the light

regian of the country;
been ealled o glohal an

the big pictire and have
aifeets sl Americsns-and.
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¢ Lepnean?

Page 12

strategy that cuts acrass ail business lines
and industrics,

"“The U.S. Chamber has developed an attainable,
resylts-oriented action plan,” says Brad Huther,
director of the Chamber's Anti-Counterfeiting

and Piracy Initiative. This action plan is producing
tangible results. It is educating American businesses
and consumers about the scope of the problem,

1t is raising the issue in corridors of power in
Washington. It §s tackling the issue head-on in a
proactive manner with all the rescurces the Chamber
can bring to the table.

A Namonae Priciry
I Fact, the Chamber is helping to make counterfeit-
ing and piracy a national priority,

I October 2004, the government announced

the Strategy Turgeting Organized Piracy (§¥UP).
According to a joint government press reloase,

this cross-agency undertaking is “the rast
comprehensive initative ever advanced to smash
the criminal networks that traffic in fakes, stop
trade in pirated and counterfeit goods at America's
borders, black bogus goads around the world, and
help small businesses secure and enforce their rights
in overscas markets*

What does STOP do? It is raising the stakes for
international counterfeiters and pirates by casting a
wider, tighter net for counterfeit gaods entering this
couniry. Disparate agencies are comparing notes and
cracking down on these crooks.

And individual agencies are taking action. The justice
Department’s Task Force on Intellectual Property
provided recommendations to strengthen the protec-
tion of these valuable assets. Some have already heen
implemented,

Far instance, Justice is adding new resources ta its
three-year-old Computer Hacking and Inteliecrual
Property (CHIP) Units, resulting in an increased
crackdown on such crimes. In 2003 (the first full year
in which all CHIP Units were operational), charges
increased by 46% aver the average number in each of
the four years prior to the formation of these units,
More CHIP Unirs arc on the way.

Suceess t CooRpinamoK

In addition 10 raising the profile on a national

level, the Chamber is working to coordinate the
business community’s

C AC P efforts. The Chamber-
led CACP was formed

Coation g Countrhing nd Fiecy oot o

business community’s efforts and to leverage the

use of collective knowledge rather than that

of individua entities. CACP is committed to

exposing the true cost of counterfeiting and pitacy

by working with Congress and the administration to

drive greater governmentwide efforts to address this

global threar.

Bevonp Our Boroers

The roots of counterfeiting and piracy extend
far beyond U.S. borders. And the U8, Chamber
similarly is taking an international approaci: 1o
the problem,

The Chamber has sclected five priority countries to
target, The initiative began with China and Brazil and
wilh extend to Russia, Korea, and India. These caun-
fries were chosen because of the scope of the problem
and the ahility 10 make a measurable difference. In
fact, the Chamber already runs bilateral business
councils in India, Korea, and Brazil.
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Sa Wuav's Brewe dupe?

Let's.congider one esamiplé:

ot Offies
o profitable than

Pirating a vopy of Aioros
JO00 may |

dealing cocaine.

Tet's do the piathy

i coerine deafer pags about 547,000 tor
# Kike {2.2 pounds) of cocptne, He can

sell it op the street (ot about $94,000--2
30090 return on v

mEnt,

Fhan same $47.000 expanditure’ can buy
LS00 pivated versions of Microsoft

1. Thuse hootleg versions

o PIves LN,

T yong were 1 smart eriminaf--and
Hiat i

st AIr BXYTesan 1 these

endeavirs-——where would vou pat vatiy

seed capital?

And s happening every day somewbiors

In theworkd, Tn 2003, ¢

orkdspent

. imore-than §30 bilfion 1.8 dallars) on

coiumercially packiged soffware that -
UNS o1 KYL'N{)I\%)‘ COD)‘UU\(“.’S'

e sofrsvaive woirth alrnost $807 billion was
actually installed, axording w the Busivesk
Softwisre Alliavee™!

This-transiat it oy equaticn that
naakey dolls ¥
doilars wanth of sofftware porchasel

4 but o senses for eve

tegitimarely, one doflar's worth was
obuined legally. That's a worldwitls
y rate of 3640 in 2003

i

“The Usiieed Srates actually havons of the
toseest sollware piraey rater—and oven
here it is. 23%: Pt what business ot

(it bor Prosper with
W theft rate of veardy ore of evry
four doflars?

Arvitrd i wodld the problira 15 woe

acute: In China and Victnam, the software.
‘piracy rate iz 92% cach, Yo Uk
g, Thi ¥ 1 pi
of saftware sold T those countrie

obtaiged Hevalle!™
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-+ conshructive

- intiative’s international eforts, The objective

% China s Jobs (e,

To 2003; more than 86% of govds seined by the -
LIS, Custotng Service st poris of ertry into this
country were traced to China?

“Cliira s Taifed 1o adequately enforee its owm faws
end regesditions when it conmes to pircy and counter-
Teiting viotations, says Myron Riiltiant, Chantber vice
president for Bast Asia. "This J¢ a0 endemic problem
with i 2 for'the U sennomin oty

]

" companies; pacticlarly stwafl and medivn-size busi-

pesses; aid public safiety. We remain committed 1o
gapemait with tlie Chinese governimesit
wit tiis and other coneerns” Brillfant continues, *But
“hing. must move beyond wosds to actions that crack
down on IPR infringements in accordance with its
WIO [World Treade Organization} commisments,™

Accordingly; China is the Chamber's top priority in s

"+ enisure deteront-level ciinifoalwnd adating
ponalties for I violations,

* lovzease {7 enfovcenieint coordination
at-oeritral and provingial areas,

T+ prowmote cotisuer awateness and curtail
availability of pirated goods through border
crackdonvans,

= secare Cliiria's ratificaion of WIPO. Intersiet
treaties, and
+ increase the-market for legitiniate goods.

@ light crfiul’n‘usi’ng intérpational cooperation o
TR exforeentent isstes o Chin, the Chamber s
arganized an ad hoc conditfon- comprising key
business nrganizations in tre Uited States, Cariadd,
Chini, fapan, and the Furopeas Union th an effort to
Gight upninst the evisting bigh level of counterfeiting
and piracy. Together, these organizstions will present:
a united froit fo fighting the growing probler

in China.

Inraddition, the Chatuber has established wground
presence it Chinato support its anti-counter feiting

© and piracy activities, In 2008, the Chinnber is initiat-
iy brest practices seminizs with local enforesment
agencias to foster aducational efforts and to cons inve.
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Bage?

$¢ Waest's Borg

dialeigie with Chifiese govierndnt officials " Chriber sitablishied a
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QUESTIONS FOR THE RECORD
FROM SENATOR GEORGE V. VOINOVICH

ON THE HEARING OF
“FINDING AND FIGHTING FAKES: REVIEWING THE
STRATEGY TARGETING ORGANIZED PIRACY"”
TUESDAY, JUNE 14, 2005

Questions for Mr. Jon W. Dudas, Under Secretary of Commerce for Intellectual Property
and Director of the UJ.S. Patent and Trademark Office:

1. Mr. Dudas, the Patent and Trademark Office manages the toll-frec STOP! hotline.
I am interested in the workload and workflow of the employees at the hotline.
Specifically, how many employees manage the phone lines?

The STOP! hotline is staffed by 20 attomey-advisors in USPTO's Offices of International Relations
and Enforcement. At least one attorney is available at any given time during normal working hours to
answer calls. Calls are initially answered by non-attomey staff assistants who ascertain the nature of
the call and direct it as appropnate to an available attomey.

How many incoming calls do they handle per week?
The hotline receives an average of 20 calls per week.
What type of training do they receive to manage these important calls?

The attorneys staffing the hotline are experienced professionals who have broad working knowledge in
one or more areas of intellectual property law including domestic and intemational patent, trademark,
copyright and/or trade secret matters. They do not receive any formal training beyond exchanging
various best-practices procedures among themselves. We note that, even before STOP! was launched,
one of the many long-standing functions of the attorneys now staffing the hotline has been to respond
to phone calls and written inquiries from the general public about patent, trademark, and copyright
matters. Therefore, USPTO attomeys handling hotline calls already have experience in fielding
questions from concerned intellectual property applicants or owners.

Have you experienced a dramatic increase in the number of calls since the hotline was
established?

While the number of calls has steadily increased since establishment of the hotline, we cannot describe
that increase as dramatic.

What is the typical life cycle of a call? For instance, once a call comes in, what type
of information do you collect and provide? After the call ends, what does PTO do
with the information and does your agency follow-up with the caller?

Most calls involve a request for specific information or a discussion of a particular issue or problem
and do not require a follow-up call. Follow-up calls by our attomeys are only made when warranted
and only at the request of the caller. Our attomeys collect and record only summary information
regarding the nature of the problem, the geographical origin of the call and the country where the
problem occurred. They do not collect or record names, personal data or other identifying information.
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Also, has the hotline resulted in any enforcement actions being taken by DOJ or any
other agency?

We are unaware of any specific enforcement action taken by a federal agency in response to a matter
brought to our attention through the hotline.

2. Mr. Dudas, I understand that in order for a company’s trademark, which is
granted by PTO, to be protected by DHS from counterfeit imports, the company must
file an additional form with DHS. GAOQ has indicated that DHS and PTO are aware
of this issue, and the industry thinks this problem needs to be fixed, but it still exists.
Is this correct?

Trademark owners may file a trademark recordation application with U.S. Customs and Border
Protection (CBP) to provide information to CBP officers on their rights and to request official
assistance in helping to prevent the importation of counterfeit merchandise. Although CBP may
enforce trademark rights based on USPTO registration, recordation enables CBP to more effectively
protect trademarks from counterfeit imports by making information on the recorded trademark
available to CBP officers nation-wide, and by providing an avenue for trademark owners to share
information on suspected counterfeit imports with CBP. Owning a federal trademark registration
provides the trademark owner with the ability to file the U.S. registration with the CBP to prevent
importation of infringing foreign goods.

To what extent do companies know they need to do this?

Companies are becoming more aware of this resource through the Administration’s IP protection
outreach efforts — most notably the STOP! initiative — and via information disseminated by the USPTO
and various federal agencies and private sector trade associations. For example, the USPTO has
established a prominent link on its website, “Register Trademarks with CBP Intellectual Property
Rights border enforcement”, to highlight this need. (See http://www uspto.gov/main/trademarks.him.)

Why hasn’t this problem been solved?

Efforts are underway to automate CBP’s trademark recordation process and otherwise make it more
efficient, effective and user-friendly.

3. Mr. Dudas, does the USPTO provide any assistance to companies seeking to
register patents and trademarks in other countries?

Yes. Information is provided regarding appropriate means of filing for and maintaining patent or
trademnark protection in foreign countries.

As part of Commerce’s outreach to the business community under STOP, does
Commerce stress the importance of registering in foreign countries?

Yes. As part of the Administration's outreach programs, members of the business community are
advised that trademark and patent rights are termitorial in nature and that in order to receive protection
in a particular country, the patent or trademark owner must file for registration in that country. While
copyright registration is not necessary under the Berne Convention, we advise right owners there may
be advantages in obtaining foreign copyright registration for valuable works. Most countries offer
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protection to foreign works under certain conditions that have been greatly simplified by intenational
copyright treaties and conventions.

4. Mr. Dudas, the Administration currently has two other programs to coordinate
IPR enforcement: the National Intellectual Property Law Enforcement Coordination
Council and the National Intellectual Property Rights Coordination Center. What is
the relationship between STOP, the IPR Center, and NIPLECC?

STOP!, the [PR Center and NIPLECC are all Administration tools for combating piracy and
counterfeiting. Federal agencies with responsibilities regarding intellectual property rights protection
and enforcement are involved to varying extents with each of those programs.

STOP! is a White House led initiative that underscores the Administration's commitment to level the
playing field for American businesses and workers. STOP! was announced in October 2004 by the
Secretary of Commerce, together with the Office of the United States Trade Representative, the
Department of Justice, and the Department of Homeland Security. This show of solidarity and
cooperation by Cabinet-level officials sends a message 10 the world that the United States is serious
about intellectual property - - and has the will to be effective. STOP! is the most comprehensive
intergovernmental agency initiative ever advanced to smash the criminal networks that traffic in fakes,
stop trade in pirated and counterfeit goods at America's borders, block bogus goods around the wortd,
and help small businesses secure and enforce their rights in overseas markets. Under STOP!, the
Department of Commerce created a single intellectual property rights (IPR) hotline staffed by USPTO
attorneys -- 1-866-999-HALT -- that businesses can use to learn how to protect their IPR at home and
overseas, or to file a complaint. The Department also launched a web site, www.StopFakes.gov, which
provides information on IPR registration, border enforcement, criminal I[PR enforcement, and
protecting and enforcing IPR overseas.

The National Intellectual Property Rights Coordination Center (IPR Center), with core staffing from
Immigration and Customs Enforcement (ICE) and the Federal Bureau of Investigation (FBI), is a
multi-agency facility responsible for coordinating a unified U.S. Govermnment response regarding IPR
enforcement issues. The Center is staffed by agents with the authority to enforce federal IP statues and
serves as a collection and dissemination point for intelligence provided by private industry for
appropriate investigative and enforcement action. Partnerships with the varied IP industries are
maintained through outreach programs directed at educating rights holders to better protect their
intellectual property as well as providing access to the federal enforcement resources available to them.
[P protection coupled with health and public safety from those violators using the Intemet to facilitate
IPR crime is a growing concem. Referrals to the Center are possible via Internet e-mail
IPRCENTER@dhs.gov, hotline -- 866-1PR-2060 -- as well as an Internet web site available
through Www.ice.gov. Particular emphasis is given to investigating major criminal organizations
engaged in Trans-national IP crime, halting the flow of counterfeit goods into U.S. commerce and
pursuing the illegal proceeds derived from sales of counterfeit merchandise.

NIPLECC was taunched in 1999 to ensure the effective and efficient enforcement of intellectual
property rights in the United States and worldwide. The President recently appointed Mr. Chris Israe)
to head the international work of NIPLECC. NIPLECC's coordination activities help ensure that
government enforcement efforts are consensus-based and non-duplicative. NIPLECC has developed a
comprehensive database that includes all recent intellectual property law enforcement training
provided by the U.S. Government and many associations to developing and least developed nations.
NIPLECC agencies also develop legislative suggestions to improve domestic intellectual property laws
related to enforcement.
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Do you believe that there is some overlap and duplication of responsibilities between
these three initiatives?

While these initiatives share the common goal of fighting the piracy and counterfeiting of intellectual
property, we are unaware of any significant overiap or duplication of responsibilities.

5. Mr. Dudas, GAOQ’s written testimony provides a sharp critique of NIPLECC, an
organization co-chaired by Justice and USPTO that seems to get lukewarm support at
the most from its member agencies, despite recent congressional action in fiscal year
2005 appropriations law to (1) providing funding, (2) create a Coordinator for
International Intellectual Property Enforcement, and (3) improve mission clarity.
What plans exist to energize NIPLECC and make it a functioning, productive group?

After a careful and deliberative selection process, the President recently appointed Mr. Chris Israel to
serve as the Coordinator for Intemational Intellectual Property Enforcement. Upon the announcement,
U.S. Commerce Secretary Carlos M, Gutierrez commented that "Intellectual property theft costs U.S.
businesses billions of dollars and weakens our economy. American ingenuity and innovation are
driving forces in our economy and we need to protect our ideas, both at home and abroad. This new
position will help us to be mare aggressive and also help us to better coordinate our fight against
intellectual property pirates.”

As the Coordinator for Intemational Intellectual Property Enforcement, Mr. Israel will work

with agencies across the Administration to coordinate development of policies to address intemational
intellectual property violations and enforce intellectual property laws overseas. As mentioned
previously, he will also head the intemational work of NIPLECC and coordinate international
inteflectual property protection plans among other agencies.

6. Mr. Dudas, implementing government-wide initiative requires rigorous
coordination between the agencies involved. From your testimony, it is clear that
each agency is responsible for portions of the STOP initiative. However, is there one
agency specifically responsible for developing STOP’s strategic plan, coordinating
the initiative’s activities, and ensuring that STOP is implemented efficiently and
effectively? In other words, who is in charge of STOP?

STOP! is a White House led initiative with Cabinet Jevel commitments and involvement. It is
anticipated that the recently appointed Coordinator for International Intellectual Property Enforcement,
Mr. Chris [srael, will play a significant role in the implementation of the STOP! initiative.

7. Mr. Dudas, STOP includes a toll free hotline providing information for businesses
to protect their intellectual property at home and abroad, which is run by the Patent
and Trademark Office. Also, the Department of Commerce has developed a number
of resources for intellectual property rights, including a website called stopfakes.gov.
What type of communication strategies are you implementing to ensure that
individuals and business owners know about the resources available to them through
STOP?

We have reached out to numerous trade associations, publications and other information outlets and
urged them to take appropriate steps through their communications to make their members and readers
aware of the resources available through STOP! For example, the USPTO is holding 2-day
conferences to educate small businesses on how to protect and enforce their intellectual property rights
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domestically and abroad. Additionally, the USPTO is conducting seminars and conferences focusing
exclusively on the challenges of protecting and enforcing inteliectual property rights in China.

Does STOP have one centralized communication strategy or is each agency
responsible for communicating their portion of STOP independently?

While every effort is made to maintain a centralized communication strategy, each department or
agency involved with the STOP! initiative may choose to independently communicate the availability
of a particular component or resource that is within its area of expertise. The stopfakes.gov website
provides a centralized source of information to the public about the STOP! initiative.

8. Mr. Dudas, what steps are being taken to work with industry in order to increase
your counterfeiting and piracy profiling capabilities?

The USPTO and other agencies involved in the STOP! initiative maintain ongoing contacts with
representatives of industries that are victims of intellectual property theft and discussions with those
representatives cover a wide range of enforcement-related issues.

9. Mr. Dudas, are there any restrictions on the federal government’s purchase of fake
products? How can we take action to make sure that our government is not
contributing to the problem?

Yes. Procurement rules and procedures adopted by federal agencies are intended, in part, to prevent
purchase of counterfeit or pirated products.

10. Mr. Dudas, if and when does the Administration plan to appoint an administrator
for STOP? Will the administrator be someone with Cabinet-level rank?

I am unaware of any current plans by the Administration to appoint an administrator for STOP! As
indicated above, it is anticipated that the recently appointed Coordinator for International Intellectual
Property Enforcement, Mr. Chris Israe!, will play a significant role in the implementation of the STOP!
initiative.

11. Mr. Dudas, in Mr. Evans’ testimony, he revealed that the Chinese Public Security
Bureau is purchasing counterfeit versions of Will-Burt’s products. Has the
Administration taken any action to have the Chinese government halt these illegal
purchases and have the Public Security Bureau purchase the authentic products from
Will-Burt?

While it is my understanding that this matter has been brought to the attention of Chinese authorities, |
am not aware of any specific resolution of this matter.

12. Mr. Dudas, how many employees does Commerce have dedicated to STOP?

While numerous professional and administrative personnel within the Department and the USPTO
perform various functions to support the goals of STOP!, they have other concurrent responsibilities.
It is my understanding that neither the Department of Commerce, nor the USPTO, has employees
specifically dedicated only to STOP! initiative activitics.
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What type of specialized training do they receive, if any, to enhance their
effectiveness?

Personnel involved with STOP! have existing expertise that qualifies them for their particular duties
and they enhance that expertise and effectiveness through ongoing contact and consultations with their
colleagues within the USPTO and other govemment agencies.

Is there high turnover of the employees dedicated to STOP? If so, what is being done
to reduce the turnover and how can Congress help reduce such tumover?

T am unaware of any such tumover in employees who perform functions in support of the STOP!
initiative.
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QUESTIONS FOR THE RECORD
FROM SENATOR GEORGE V. VOINOVICH

ON THE HEARING OF
“FINDING AND FIGHTING FAKES: REVIEWING THE STRATEGY TARGETING
ORGANIZAED PIRACY”
TUESDAY, JUNE 14, 2005

uestions for Ms. Victoria Espinel, Acting Assistant U.S. Trade Representative for
Intellectual Property:

1. Ms. Espinel, in the USTR’s 2005 “Special 301” report, you state that, “Global
IPR theft and trade in fakes have grown to unprecedented levels, threatening
innovative and creative economies around the world.” Since most countries are
now members of the WTQO, and therefore bound to the TRIPS Agreement, the
U.S. can file disputes against countries that do not effectively protect intellectual
property rights. However, USTR has not filed any new IPR cases since 2000. 1f
this is such a significant and growing problem, why basn’t USTR requested
cousultations with any countries in the past five years? Is the U.S. government
currently considering taking action under the WTO? And if not, why? It is my
understanding that USTR has been waiting until it got a good case to bring, but,
given that no cases have been filed for five years, how much longer will we have
to wait for the USTR to bring a case?

The TRIPS Agreement provides a good foundation for the rules to protect intellectual
property rights (IPR). TRIPS also provides WTO Members a dispute settlement
mechanism to address inadequate enforcement of the rules. We will not hesitate to
use dispute settlement when it will be the most effective way to resolve a problem.

The U.S. availed itself of the dispute scttlement mechanism in 2003 when it filed a
consuitation request under the TRIPS Agreement against the European Communities
challenging its disciminatory system for protecting geographical indications. The
U.S. prevailed in that dispute, which is now in the implementation phase.

USTR is currently working with industry and other stakeholders to improve
protection of IPR in China and to develop our WTO options relating to China's
compliance with its TRIPS obligations.

However, enforcement is not solely about dispute settlement. It is only one tool in
our arsenal we use to address the growing trade in counterfeit and pirated goods.
USTR uses a variety of other tools to address our concemns and achieve results in the
more than 150 countries with which we conduct trade. USTR raises our [PR
concerns with our trading partners in a number of ways, including through bilateral
discussions, our free trade agreement negotiations, the annual Special 301 Report, the
STOP! initiative and TRIPS Council reviews to strengthen IPR protection for
American businesses and workers in the global marketplace.
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Our efforts spotlighting reform have yielded results without having to resort to
dispute settlement proceedings within the WTO. The following are examples of
actions that have taken place this past year as a result of our efforts:

¢ Korea passed laws earlier this year protecting sound recordings, while also
instituting regulations addressing film piracy and undertaking enforcement actions
against those using illegal software.

e Taiwan has undertaken a number of actions to strengthen protection of IPR. It
has implemented legal changes to its copyright law, plans to soon submit for
legislative approval a data protection law, and has stepped up police actions
against intellectual property theft. More recently, in September, a Taiwanese
court also issued the first ever criminal conviction in the world to an internet peer-
to-peer file-sharing service for copyright infringement.

e Pakistan stepped up enforcement against optical disc piracy in May through raids,
seizure of counterfeit products and items used to make the infringing goods, and
arrested IPR violators. More recently, in August, Pakistan also promulgated an
ordinance for the establishment of Pakistan Intellectual Property Organization
(PIPRO) which is designed to centralize the country’s enforcement efforts.

o Ukraine passed optical disc legislation in July that will put into place changes to
the criminal code to protect IPR, while also regulating the manufacturing
exporting and importing of laser disc systems that has long been an issue in U.S.-
Ukraine bilateral trade relations.

It is worth noting that invocation of TRIPS rules played an important part of the
resolution of many of the above matters, even though ultimately we were able to
achieve progress without bringing a formal dispute.

We recognize there is great concern in the Senate, as well as in the House, to address
the important issue of IPR protection that affects so many of our companies and
workers. It is a concern we share, and one that we appreciate your Committee’s
continued leadership and support in devising solutions toward addressing the
problems of piracy and counterfeiting.

2. Ms. Espinel, as I stated in my opening remarks, China has been the biggest
culprit in failing to protect intellectual property rights. Given that widespread
intellectual property theft in China, ultimately will hurt the Chinese economy,
why do you think the Chinese government has been so reluctant to crack down
on IP theft?

Some ascribe this failure to the country’s stage of development or cultural attitudes,
and that the country’s policy makers and its populace do not recognize the value of
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IPR. However, we believe broader issues are relevant in a country so large and
dispersed.

For example, one issue is the dynamic that exists between the central and regional
governments within China. While China’s actions may be perceived as monolithic,
actions by the central and regional governments are more often adversarial and driven
by divergent interests. This difference makes coordination among enforcement
personnel, government agencies tasked with IPR oversight, and civil, administrative
and criminal remedy procedures largely unrcliable.

The other issue has more to do with the relationship between the government and its
economy. The government’s ownership and control over the economy, which
undermines private property rights --especially the intangible kind-- inherently
provides a disincentive for innovation.

Lastly, there does need to be a greater recognition within China, both the policy
makers and the general public, of the value of IPR. We are working to raise
awareness of the benefits of strong IPR protection for China’s consumers and China’s
economy.

3. Ms. Espinel, last week you traveled to Europe to promote STOP. In fact, this
was the Administration’s second trip overseas designed to further the
cooperative enforcement efforts of pirated and counterfeit goods. Could you
please provide us with your assessment of these trips? In addition, do the
European and Asian countries you visited have a functioning interagency
coordination process that resembles STOP?

Our initial outreach efforts to Asia and Europe were productive, generating much
interest and fruitful discussions, as well as some early tangible results. On the
bilateral front, we have increased cooperation in support of our border security, law
enforcement and public awareness proposals.

We were also successful at gaining agreement from the countries we visited to better
coordinate their [P efforts by designating a central point of contact to work with us on
STOP!. Unfortunately, coordination within some of these countries is not yet as
advanced as our own.

On the multilateral front, we’ve gained endorsement for many of the initiatives we
pursued in the G-8, APEC and OECD.

4. Ms. Espinel, USTR has chosen to impose trade sanctions under “Special 301
only once — against Ukraine. Why is Ukraine the only country to have been
sanctioned (prohibitive tariffs of 100 percent on $75 million in Ukrainian
impeorts to the United States) under 301? How effective have these sanctions
been in encouraging change in Ukraine’s protection of IPR? If these sanctions
are proving useful, why don’t we use this approach more frequently?
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The “Special 301" provisions of the Trade Act of 1974 provides for the USTR to
initiate Section 301 investigations of “priority foreign countries,” which are those
countries considered the most egregious in providing inadequate protection or
enforcement for IPR, or market access for persons relying on IP protection. At the
conclusion of the Section 301 investigation, the USTR is authorized to take
appropriate and feasible action, including through the imposition of increased duties.
Ukraine was designated a priority foreign country in March 2001, because at that time
it was the largest producer and exporter of pirated optical media in Europe, and had
failed to enter into good faith negotiations to address U.S. concerns through a
bilateral arrangement.

In recent years, other countries designated as priority foreign countries have avoided
sanctions by adequately addressing the IPR-protection problem prior to the
conclusion of the Section 301 investigation.

The tariff sanctions against Ukraine likely contributed to the Ukraine’s decision to
reform its IPR laws. We also believe that other factors were important, such as
extensive and ongoing discussions at technical and political levels, Ukraine’s interest
in bringing its laws up to international standards in order for it meet the requirements
of WTO membership, and the USTR's decision to suspend Ukraine’s GSP benefits.

The new IPR amendments passed by the Ukrainian parliament in July 2005 after
several years of effort working with the U.S. Government and U.S. industry, address
the primary concers the U.S. had raised in the Special 301 Report. They amend the
criminal code to protect certain IPR, while also regulating the manufacturing,
exporting and importing of laser disc systems. As a result, on August 30, 2005, we
lifted one level of sanctions that had been in place - the tariff sanctions. Meanwhile,
we continue to work with the Ukraine regarding implementation and enforcement
efforts and will assess this fall whether to restore Ukraine’s GSP benefits.

Imposing sanctions is one option to press for stronger protection of IPR but it may not
always be the most effective option. Our objective is to address problems and
increase protection for IPR using the tools that will be most effective in a particular
case, including bilateral discussions, free trade agreement negotiations and the annual
Special 301 process.

5. Ms. Espinel, I understand that USTR has taken the lead in organizing regular
inter-agency meetings under STOP. Could you please explain the purpose of
these meetings and who sets the agenda for the meetings? How have they
improved coordination of enforcement efforts? Could you provide a summary
of the topics discussed at those meetings?

Pursuant to the Administration's overall policy, USTR has assisted in the coordination

of STOP! activities. The primary purpose of these meetings has been to ensure that
participating STOP! agencies, as well as the newly appointed ‘Coordinator of
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International Intellectual Property Enforcement’, are in constant communication with
each other on an agreed approach toward resolving issues of relevant concern.
Agendas for these meetings are developed collaboratively.

It is our assessment that the STOP! initiative has enhanced interagency coordination
of enforcement efforts, most notably by enhancing accountability for agreed actions
resulting from mecting deliberations. It is also helpful that STOP! provides all these
participants with a clear and focused goal to channel collective resources.

Topics discussed at STOP! meetings vary according to the issues of the day. Most
meetings are designed to generate a common understanding for a course of action to
make progress on our IPR agenda. Discussion encompasses coordination on relevant
IPR policy matters, developing plans to improve protection and enforcement of [PR,
assessing progress of programs undertaken, agreeing to a division of labor, and
managing outreach to the private sector and our stakeholders.

6. Ms. Espinel, the Administration currently has two other programs to coordinate
IPR enforcement: the National Intellectual Property Law Enforcement
Coordination Council and the National Intellectual Property Rights
Coordination Center. What is the relationship between STOP, the IPR Center,
and NIPLECC? Do you believe that there is some overlap and duplication of
responsibilities between these three initiatives?

STOP!, the [PR Center and NIPLECC are all Administration tools for combating
piracy and counterfeiting.

e STOP! - Designed to bring together all the major players — the federal
government, private sector and our trade partners — to take concerted action in
cracking down on piracy and counterfeiting of tangible goods, STOP! operates to
address concerns of IP theft facing America’s businesses and workers. Current
program activities include strengthening domestic enforcement efforts, delivering
assistance programs to small and medium size enterprises (SMEs) and building
international cooperation to combat the manufacture and cross-border distribution
of counterfeit goods.

» IPR Center — Responsible for coordinating a unified response regarding IPR
enforcement issues between DHS and FBI law enforcement authorities, the IPR
Center serves as a clearinghouse for information used by FBI and DHS field
components targeting major criminal organizations and those using the Internet to
commit [PR crime.

e NIPLECC - Designed to ensure the effective and efficient enforcement of TPR
domestically and abroad, NIPLECC brings federal agencies charged with
enforcement of IPR together so that U.S. government efforts are consensus-based
and non-duplicative. Coordination through NIPLECC has led to the development
of a central database capturing the [PR training activities participating NIPLECC
agencies are conducting abroad.
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To date, we have not seen a duplication of efforts.

7. Ms, Espinel, implementing government-wide initiatives requires rigorous
coordination between the agencies involved. From your testimony, it is clear
that each agency is responsible for portions of the STOP initiative. However, is
there one agency specifically responsible for developing STOP’s strategic plan,
coordinating the initiative’s activities, and easuring that STOP is implemented
efficiently and effectively? In other words, who is in charge of STOP?

STOP! is a White House-led initiative with a clear and focused goal. This clear
mandate facilitates interagency coordination in carrying out actions deliberated at
STOP! meetings. Oversight of STOP! is conducted through the National Security
Council that guides agency actions domestically and in international settings.

There is no one agency in charge of STOP! as it is a collective effort among the eight
federal agencies participating in the initiative.

8. Ms. Espinel, what steps are being taken to work with industry in order to
increase your counterfeiting and piracy profiling capabilities?

USTR works with industry through a wide variety of interactions, including
development of the annual Special 301 Report, through cleared industry advisors as
well as outside this advisory committee structure, the intellectual property chapters of
our Free Trade Agreements and the “Best Practices for Enforcement Guidelines”
under the STOP! initiative. In each case, interaction with industry has proven vital in
providing a complete picture of the scope of infringement problems abroad.
Oftentimes, this has included sharing information on industry efforts to enforce
theirrights within specific countries and highlighting the obstacles they’ve
encountered throughout the process.

Collectively, STOP! agencies are in frequent contact with both individual businesses
and industry associations on a variety of matters to enhance public-private sector
cooperation fighting counterfeiting and piracy. Currently three avenues exist which
STOP! agencies use 1o work with industry and collect information.

e STOP! portals to government assistance: Contact with SMEs (victims of [P
theft) often occurs via the STOP! hotline (1-866-999-HALT) or educational
outreach/road shows conducted cross country, and follow-up to inquiries received
through the www StopFakes.gov website or cold calls by right holders seeking
assistance to protect their rights.

e Coalition Against Counterfeiting and Piracy (CACP): As the lead association
whose members are developing the “No Trade in Fakes” program, voluntary
guidelines that companies could use to ensure their supply and distribution chains
are free of counterfeits, the Department of Commerce has served as an active
partner in developing the guidelines.
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e Customs and Border Protection IPR initiatives: CBP is currently cooperating
with a number of companies to validate its risk modeling initiative and further test
its new post-entry verification audit techniques designed to improve detection and
targeting of shipments containing infringing products.

In addition, participating STOP! agency representatives join monthly meetings held
by the CACP to maintain awareness of the current issues plaguing industry in the area
of IP protection and provide for regular contact with the business community. U.S.
government participation has been welcomed and encouraged to promote greater
public-private sector dialogue.

9. Ms. Espinel, how many employees does the USTR have dedicated to STOP?
What type of specialized training do they receive, if any, to enhance their
effectiveness? Is there high turnover of the employees dedicated to STOP? if so,
what is being done to reduce the turnover and how can Congress help reduce
such turnover?

Several USTR employees perform various functions to support the goals of STOP!.
USTR was instrumental in formulating and pushing forward the STOP! initiative.
USTR takes an active role in coordinating STOP! activities both at the working level
and policy levels in cooperation with and leadership of the National Security Council.
We serve as a conduit for information sharing on day-to-day relevant matters, and
promote collaboration on IPR issues that bridge trade policy, our commercial interests
and law enforcement efforts of relevance to STOP!. In this rolc we have facilitated
outreach activities and sought to ensure the participation of all federal agencies that
might assist in realizing STOP! goals, cither by encouraging their participation in
STOP! interagency meetings and/or working with them to determine if their
operational activities could supplement STOP! programs and policy planning.

On the international front, we and other STOP! agencies have been encouraging other
governments to coordinate their [PR efforts more effectively by designating a central
focal point to cooperate with U.S. agencies on STOP!. Among those countries that
have instituted such an approach, USTR has served as the U.S. centrally designated
focal point for governments interested in working with us on STOP!.

Supporting staff members have existing expertise that qualifies them for their duties
working on this initiative. All have been working on the STOP! initiative since or
near the beginning of the rollout of the initiative.

10. Ms. Espinel, USTR already has a very apgressive agenda for trade agreement
negotiations and extensive enforcement responsibilities to fulfill with a relatively
small workforce. Does USTR have sufficient personnel available to complete the
tasks assigned to it through STOP?

USTR currently has sufficient resources to support the STOP! initiative. As the
STOP! initiative is a collaborative effort among eight federal agencies, time and
resources are shared among the agencies as each contributes their own particular
expertise toward achieving the goal at hand.

-7
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QUESTIONS FOR THE RECORD
FROM SENATOR GEORGE V. VOINOVICH

ON THE HEARING OF
“FINDING AND FIGHTING FAKES: REVIEWING THE STRATEGY TARGETING
ORGANIZED PIRACY”
TUESDAY, JUNE 14, 2005

Questions for Mr. Danie! Baldwin, Acting Assistant Commissioner of the Office of
Strateqic Trade (OST), U.S. Department of Homeland Security

1. Mr. Baldwin, in order to catch counterfeit and pirated goods before entering
the country, we must have stronger enforcement mechanisms in place at
our nation’s ports. Is Customs and Border Protection using the same
employees to examine containers for intellectual property violations and
weapons of mass destruction? If so, would it be more efficient to have
specialized agents working on [P enforcement? Is this something the
agency could do with existing resources, or do you need more employees?

U.S. Customs and Border Protection Office of Strategic Trade Response :

U.S. Customs and Border Protection’s priority mission is to secure the
nation’s borders from terrorist and terrorist weapons while facilitating the flow of
legitimate trade and travel. The challenge for CBP is to protect and enforce
Intellectual Property Rights (IPR) while performing this security role. CBP's
approach to managing IPR risk follows that of the Department of Homeland
Security “one face at the border” strategy. To address both the increased
volume of trade and concurrent exponential growth in counterfeiting and piracy
within the framework of its security mission, CBP has sought to optimize
resources by assessing the greatest IPR risks given the volume of trade.

CBP officers are not compartmentalized into specialties such as inteilectual
property or weapons of mass destruction. Rather, experience suggests that the
most effective officers are those who are knowledgeable about a wide range of
border security issues. Consequently, CBP's training program is diverse,
enabling a unified presence at the border. Using this strategy, CBP has the
flexibility to successfully respond to multiple security, narcotics and trade
enforcement issues. Under the Strategy Targeting Organized Piracy (STOP!)
initiatives, CBP has developed innovative risk modeling, company-focused post-
entry verifications (IPR audits), and enhanced partnering with businesses to
protect and enforce their trademarks.
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2. Mr. Baldwin, DHS data shows that IPR-related seizures for fiscal year 2004
increased In value to almost $140 million, compared to about $35 million in
fiscal year 2003. The number of seizures in 2004 also increased somewhat
to 7,255 (compared to 6,500 in 2003). Please explain why the value of IPR-
related seizures increased in 2004. Was it due to improved inspections or
seizures of higher-value goods? How significant are these seizures
relative to the scope of the problem? How many criminal prosecutions
have resulted from these selzures? How many convictions?

CBP Response (OST):

Global trade in fakes is a growing problem that STOP! is designed to combat.
The increased value of IPR-related seizures in 2004 is a result of both a rise in the
trade of fakes and improved targeting. During the last five years (fiscal years 2000
through 2004), DHS made more than 26,000 IPR seizures, valued at $434.5 million.
The number of seizures of counterfeit and pirated products increased 124% to 7,255
seizures. The domestic value of seizures increased 206% to $138.8 million. 1t
should be noted that while total seizure value may fluctuate as a result of variables
such as the value and type of products seized or the size of shipments, the overall
trend in seizures has consistently increased.

CBP’'s STOP! initiatives address |PR risk on multiple fronts. IPR seizures from
China account for approximately two-thirds of the value of all IPR seizures by DHS.
As the leading source country for counterfeit and pirated products, DHS devotes
significant resources to the enforcement against fakes from China. Seizures from
other countries have also risen significantly. Hong Kong, the United Arab Emirates,
Pakistan and Russia followed China as the leading sources of counterfeit products
seized by DHS at the mid-point in fiscal year 2005. Products from these sources
included wearing apparel, toys, handbags, consumer electronics and cigarettes.

Furthermore, because seizures are but one measure of performance in stopping

fakes at our borders, the effectiveness of CBP's layered approach to IPR
enforcement under the STOP! initiative should be assessed by its effectiveness in
assessing IPR risks both in stopping fakes at the border and in post-entry verification
efforts.

U.S. Immigration and Customs Enforcement (ICE) Response (IPR Center);

ICE arrest, indictment and conviction statistics demonstrate significant
successes in FY04. However, investigations of trans-national commercial smuggling
are complex by nature and the full investigation process— where the violator is
identified, an investigation is initiated, enforcement actions are completed, obtained
are indicted, successfully prosecuted and results in a subsequent conviction — rarely
occur within the same calendar or fiscal year. Moreover, the large investigations are
increasingly requiring international cooperation that, while desirable, adds additional
time to an investigation. ICE statistics demonstrate a similar increase in seizures,
arrests, indictments and convictions.
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3. Mr. Baldwin, | understand that DHS is developing an IPR risk and model to
improve targeting for high-risk shipments that can be inspected for IPR
infringements. The model has been pilot tested. Please explain how this
model will work. What were the results of pllot testing the model? What
benefits or problems did the model demonstrate? When will the model be
fully implemented?

CBP Response (OST):
CBP's IPR Risk Model will supplement current efforts by CBP officers to

identify pirate and counterfeit goods at the border. By improving CBP's ability to
identify and assess IPR risks through statistical analysis techniques, the new risk
model builds on CBP’s strong existing border enforcement efforts by including a
new IPR risk assessment tool in its overarching risk analysis strategy. The IPR
risk mode! will be implemented to identify both individual shipments and
companies at high-risk for IPR violations. Individual shipments will be targeted
for inspection by our officers at the border. Companies identified as being high-
risk will be considered for CBP's post-entry verification program, anocther of
CBP's STOP! initiatives that will increase the effectiveness of our IPR
enforcement efforts.

CBP completed a 30-day limited test of the risk model in March 2005 and
its performance has been evaluated. Lessons learned from the test are now
being applied and the model is being refined with a goal of national validation
later this year.

4. Mr. Baldwin, the National IPR Coordination Center, a joint effort between
DHS (ICE) and the FB! has experienced a decrease in staffing from 20 about
a year ago to 10 staff today. Current staffing includes no FBI agents and
fewer DHS agents authorized. GAO has reported that the Center has been
underutilized. Why has staffing at the Center decreased? Beyond staffing,
what types of sulutions do you have to make the Center more effective?

ICE Response (IPR Center) in three Parts:a, b, ¢

a. Why has the Center been underutilized?

Although the aforementioned GAO Report estimated that ten percent of all of the
FBI industry referrals came through the Center, rather than directly from FB8lI field
offices, the IPR Center has been an important and successful component in ICE efforts
to combat counterfeiting. Notably, feedback on ICE outreach presentations from a
variety of IPR manufacturing industries and other IPR recipients has been both positive
and productive. There has also been a significant increase in requests for the IPR
Center to provide additional outreach presentations. Additionally, in recent months, the
number of U.S. Trademark and Copyright holders requesting meetings at the IPR
Center to discuss referrals and to request support from ICE and the Center have also
increased. Furthermore, case referrals, arrests, indictments and convictions have
significantly increased or remained steady since the inception of the IPR Center.
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b. Why has staffing at the IPR Center decreased?

While staffing at the IPR Center has been reduced for several reasons,
the principle factors for reduction in staff levels is the present funding limitations,
coupled with normal attrition from retirement and reassignment of ICE
Headquarters resources. Currently, ICE is operating at forty four percent of
staffing requirements, with five Special Agents and two Intelligence Research
Specialists assigned to the IPR Center. The FBI is operating at fifty seven
percent of staffing requirements, with one Special Agent and three Intelligence
Research Specialists assigned to the IPR Center. The CBP Program Manager
assigned to the IPR Center is presently on temporary duty assignment within
CBP Headquarters. Despite operating with a reduced staffing level, the IPR
Center has remained highly effective in identifying IP violations and pursuing
counterfeiting organizations. Additionally, ICE personnel assigned to the IPR
Center have maintained a high leve! of professionalism and their commitment to
the mission of the IPR Center and ICE remains strong.

c. Beyond staffing, what types of solutions do you have to make the
Center mare effective?
The IPR Center is continuing to increase its visibility and reputation as a major
source of information and assistance to investigations and as a resource to field
agents and the IP industry. The strength of the IPR Center lies in its ability to
gather intelligence and expand its resource base within the IPR community.
Accordingly, the IPR Center will continue to host joint training seminars on IP
enforcement for both ICE and FBI agents, coupled with the outreach program to
the IP industry. The IPR Center is currently meeting with the Small Business
Administration and has recently initiated a pilot program to identify ways to better
serve new and smaller trademark and copyright holders. Additionally, the IPR
Center is continuing to increase its national visibility to IPR holders and
strengthen its relationship and exchange of information with foreign faw
enforcement. For example, the IPR Center has recently had opportunities to
meet with officials from the People’s Republic of China (PRC) to discuss possible
joint trans-national investigations between the PRC and U.S.

5. Mr. Baldwin, the Administration currently has two other programs to
coordinate IPR enforcement: the National intellectual Property Law
Enforcement Coordination Council and the National Intellectual Praperty
Rights Coordination Center. What is the relationship between STOP, the
IPR Center, and the NIPLECC? Do you believe that there is some overlap
and duplication of responsibilities between these three initiatives?

CBP & ICE Responses

The National Intellectual Property Law Enforcement Coordination Council
(NIPLECC) facilitates keeping high level officials informed on a wide range of IPR
issues and activities related to U.S. efforts to protect and enforce IPR. NIPLECC
provides high-level coordination among top agency officials.

The National Intellectual Property Rights Coordination Center (IPR Center)
coordinates operational and tactical activities related to the investigation of IPR crimes
and is responsible for the effective enforcement of IPR laws. The IPR Center gathers IP
information from a variety of sources, analyzes the information, and provides a
coordinated flow of intelligence for use by FBI and ICE field components. It is alsc a
clearinghouse for private sector referrals and complaints received via an IPR hotline
used in concert with the web-based referral system. 1PR Center personnel conduct
outreach and training programs within the IP Industry and trade associations as well as
working to identify and address growing IPR issues and criminal trends through
outreach and training for foreign governments, federal, loca! and international law
enforcement officials and prosecutors.
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The IPR Center is comprised of both of speciat agents and intelligence research
specialists from ICE and the FBI, as well as representatives from CBP. As the lead
investigative agency in the fight against both domestic and international IP crime, ICE is
the principal agency responsible for IPR Center operations and coordinates both
domestic investigations through the respective field offices as well as international
investigations through the various ICE Attaché offices. IPR Center personnel
participate in: IPR international working groups such as the Interpol intellectual Property
Crimes Action Group (IIPCAG) and the intemational Anti-Counterfeiting Coalition
(IACC); national law enforcement agencies, international organizations; and industry
associations whose mission is to coordinate and enhance |PR enforcement around the
world.

STOP!, also a USG interagency effort , focuses on devising and implementing

activities and programs to improve protection and enforcement of IPR, including

our European trading partners with a focus on addressing piracy and
counterfeiting in third countries.

6. Mr. Baldwin, implementing government-wide initiatives requires rigorous
coordination between the agencies involved, From your testimony, it is
clear that each agency is responsible for portions of the STOP initiative.
However, is there one agency specifically responsible for developing
STOP'’s strategic plan, coordinating the initiative's activities, and ensuring
that STOP is implemented efficiently and effectively? In other words, who
is in charge of STOP?

CBP Response (OST):

Each of the USG agencies involved in STOP! plays an important role in
the protection of IPR at home and abroad. On July 22, Chris Israel was
appointed to the newly created position of Coordinator of International Intellectual
Property Enforcement. Mr. israel will work with USG agencies to address
counterfeiting and piracy, and will play a significant role in implementing STOP!
While the National Security Council provides the overall leadership for STOP!,
the program'’s benefits accrue only through a collaborative, interagency effort to
combat counterfeiting and piracy. Conseguently, the agencies involved meet
regularly to develop plans, discuss progress and coordinate activities.

7. Mr. Baldwin, what steps are being taken to work with industry in order to
increase your counterfeiting and piracy profiling capabilities?
CBP Response (OST):

Cooperative relationships with companies that own trademarks and
copyrights are a key component of CBP's success in stopping counterfeit and
pirated products at our borders. Educating businesses on how to panner with
CBP and other agencies to protect their rights is one of STOP’s goals.

CBP and the United States Patent and Trademark Office (PTO) are working to
establish a link between PTO's and CBP's websites that will help businesses,
particularly smaller, less experienced companies, work with us to enforce their
trademarks. Recordation is one avenue that businesses can use to provide
information to CBP about counterfeiting of their trademarks. A link from PTO's
website will go to a CBP webpage that will explain CBP's recordation process
and will provide a link to the recordation application. CBP can then use this
information in its efforts to target counterfeit goods. In conjunction with targeting
of goods at the border and information in CBP's recordation system, training by
industry also helps CBP officers recognize counterfeit and pirated goods, which
are seized. CBP works with industry to provide training for our officers to help
them enforce IPR.
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CBP has also met with industry to discuss how the business' erdgls of
legitimate companies might be applied in CBP's IPR n's!< mode.(ing initiative. The
objective is to understand the business practices assoc_:latgd with genuine goods,
and to apply that knowledge in assessing IPR risk. This will ena_b'le C_:BP to better
focus its IPR enforcement resources where the risk of counterfeiting is the
greatest. Post-entry verifications, another CBP initiative, may alsg contribute to
future IPR seizures because audit findings will feedback into the risk model.

8. Mr. Baldwin, how many employees does the Department of Hometand
Security have dedicated to STOP? What type of specialized training do
they receive, if any, to enhance the effectiveness? Is there high turnover of
the employees dedicated to STOP? If so, what is being done to reduce the
turnover and how can Congress help to reduce such turnover?

CBP (OST) & ICE Response:

ICE does not have special agents specifically dedicated to the STOP!
initiative. However, ICE continues to identify, target and combat IP violations that
affect U.S. trademark and copyright holders as the lead U.S. agency in IPR
enforcement. As legacy U.S. Customs agents, prior to the 9-11 tragedy, ICE
aggressively pursued IP violations whenever and wherever they were
discovered. Those efforts continue today as ICE special agents assigned to the
Department of Homeland Security and are positively reflected in DHS seized
counterfeit goods statistics and ICE IPR violation arrest, indictment and
conviction statistics. Investigative case statistics, based on the review of case
man hours expended on ICE IPR investigations reflect 131,098 man hours that
would equate to seventy three agents engaged in IPR enforcement in FY04 and
92,000 man hours that would equate to fifty three agents engaged in IPR
enforcement through mid-year FY05.

As with security, CBP similarly uses a layered approach to IPR
enforcement. CBP presents one face at the border and provides diverse training
for its officers to enable them to address multiple issues, including security,
narcotics and trade enforcement. Protection of the trademarks and copyrights of
U.S. businesses is a trade priority and CBP has integrated the STOP initiatives
into existing programs and resources.

Through the use of post-entry verification (“IPR audits”) as an IPR
enforcement technique, CBP is going beyond traditional examination of
containers at the border and integrating IPR enforcement into its audit program.
CBP has added to the skills of its auditors by training them on the protection of
trademarks and copyrights and ensuring application of these skills to enforce
IPR. Through post-entry verifications, CBP has identified IPR violations among
importers of consumer electronics, electrical appliances, motorized bikes, toys
and apparel, and is in the process of taking remedial and punitive action.
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Response of
Laura H. Parsky
Deputy Assistant Attorney General
Criminal Division
Department of Justice

to
Questions for the Record

from the
Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia
Committee on Homeland Security and Governmental Affairs
United States Senate

Concerning
Finding and Fighting Fakes: Reviewing the Strategy Targeting Organized Piracy

June 14, 2005

1. Ms. Parsky, [ commend the Department of Justice’s efforts to increase enforcement
of intellectual property laws. However, [ noticed that most of the successful cases
DOJ publicizes involve IT or computer related theft. Has the DOJ brought any
cases involving IP theft related to manufacturing companies? Also, what is the total
number of IP infringement cases that the Department of Justices has initiated
during the past year? Past three years?

A: Although it is true that several of the well-publicized intellectual property rights
cases prosecuted by the Department in recent years involved organized Internet
piracy, the Department prosecutes nearly twice as many trademark cases involving
counterfeit hard goods as it does cases involving online piracy and copyright
infringement. Below are several examples of cases involving counterfeit
merchandise:

. Counterfeit Electrical Cords: In February 2003, in Houston, Texas,
defendant Zheng Xiao Yi was sentenced to 63 months imprisonment after
trial on six counts of trafficking in more than $300,000 in counterfeit
merchandise imported from China. The counterfeit merchandise included
batteries, electrical extension cords with counterfeit Underwriter’s
Laboratory (*“UL") marks, Gillette products, Spiderman toys, and Nike
sandals. The jury found that, by selling counterfeit UL extension cords,
Zheng had consciously and recklessly ignored the risk of serious bodily
injury to the public.
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. Intemational Counterfeiting Operation Shut Down / $400 Million in Fake
Goods: In July 2004, the U.S. Attomney’s Office for the Southern District
of New York announced that 17 defendants were charged as a result of an
Immigration and Customs Enforcement undercover investigation that
uncovered an international counterfeiting operation responsible for
smuggling into the U.S. an estimated $400 million in fake goods. The
smuggled goods included counterfeit handbags, wallets, sunglasses,
purses, and clothing bearing false marks belonging to Louis Vuitton,
Gucci, Christian Dior, and Cartier, among others. The counterfeit goods
were destined for retail distribution in the New York metropolitan area
through storefronts and street vendors. One defendant has pleaded guilty
to conspiracy to traffic in counterfeit goods and trafficking in counterfeit
goods; the remaining defendants are either fugitives or awaiting trial.

. Counterfeit Pesticides: In April 2004, William C. Murphy of Glencoe,
Alabama, was sentenced to forty-one months in prison and three years
supervised release, and was ordered to pay $45,305 in restitution following
his conviction on Federal charges of selling counterfeit and misbranded
pesticides to municipalities in Alabama and Georgia for use in mosquito
and West Nile Virus control. Murphy sold imitations of brand-name
pesticides which bore labels falsely identifying the brand name,
manufacturer, or active ingredients to multiple municipalities across the
southem United States.

Murphy was prosecuted by the Department of Justice Environmental
Crimes Section, with the assistance of Special Agents of the Criminal
Investigative Division and Office of Inspector General of the U.S.
Environmental Protection Agency, the Federal Bureau of Investigation
(“FBI"), and the Alabama Department of Agriculture and Industry.

. $7 Million in Counterfeit Microsoft Software: In March 2004, defendant
Ben Barbot was sentenced to 70 months imprisonment and ordered to pay
$1.7 million in restitution for trafficking in counterfeit goods and
copyright infringement. This was one of the longest sentences imposed
for trafficking in counterfeit goods involving software. The defendant
distributed well over $7 million worth of counterfeit Microsoft software
products through multiple Internet-based stores he created. The products
were extremely high-quality counterfeits that had been produced and
imported from rogue production planis in Asia.
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. Counterfeit Computer Memory Modules: In October 2003, a Federal jury
in Los Angeles, California, found Tony Minh Nguyen of Huntington
Beach guilty of manufacturing and trafficking in counterfeit computer
memory modules, in violation of Compaq’s United States trademark
registrations. Nguyen had illegally manufactured tens of thousands of
counterfeit Compaq computer memory modules worth at least $5 million
to $7 million. On May 24, 2004, Nguyen was sentenced to fifty-one
months incarceration.

. 7-Year Prison Term for Counterfeit Clothing Trafficker: In May 2003, a

Columbia, South Carolina, man was sentenced to seven years in prison
and ordered to pay $3.5 million in restitution for trafficking in counterfeit
clothing and other goods. The defendant, who was trafficking in
counterfeit T-shirts and other products, as well as engaging in money
laundering, will pay $3.4 million in restitution to Nike and $110,000 to
Tommy Hilfiger as part of his sentence.

The number of Federal intellectual property prosecutions has grown substantially
over the past three years. For example, the Department’s Computer Crime and
Intellectual Property Section (“CCIPS”) has seen a 600% increase in its pending
intellectual property crime caseload, from 27 to more than 170 pending cases in
the last three years alone.

You specifically asked for the total number of intellectual property infringement
cases that the Department initiated during the past year and during the past three
years. According to reports compiled by the Executive Office of U.S. Attormeys
(“EOUSA”), the Department filed intellectual property infringement and related
charges against 141 defendants in FY 2004; 165 in FY 2003; 149 in FY 2002; and
121 in FY 2001. Statistics for FY 2005 are not yet available.

More generally, statistics compiled by EOUSA pertaining to intellectual property
criminal cases are contained in the Attomney General’s Annual Performance and

Accountability Reports, which can be accessed at the following links:

AG Annual Reports: http://www.usdoj.gov/05publications/05_1.html.

FY 2004 Annual Performance and Accountability Report, Appendix C
(Intellectual Property Report):
http://www.usdoj.gov/ag/annualreports/pr2004/Appd/A-c.pdf

FY 2003 Annual Performance and Accountability Report, Appendix C
(Intellectual Property Report):
http://www.usdoj.gov/ag/annualreports/ar2003/appendices.htmiicc
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FY 2002 Performance and Accountability Report, Appendix C (Intellectual
Property Report): http://www.usdoj.gov/ag/annualreports/pr2002/AppendixC htm

The Department is aggressively working to increase the number and quality of
intellectual property prosecutions across the board. However, it should be noted
that currently the EOUSA statistics do not fully reflect the scope of intellectual
property prosecutions across the country. For example, the EOUSA statistics for
intellectual property prosecutions do not include intellectual property cases
charged and reported solely as conspiracies (18 U.S.C. § 371) -- our charge of
choice in cases involving organized groups and multi-jurisdictional criminal
activity. For example, a large number of the more than 30 cases prosecuted in
Operation Buccaneer, one of the Department’s most significant intellectual
property enforcement investigations, were not reflected in the EOUSA statistics
for FY's 2002-2004.

Also, given that we have focused in recent years on prosecuting the highly
structured criminal organizations that distribute massive amounts of pirated
products throughout the world, the results of these investigations and prosecutions
may take longer to realize, largely due to the fact that these complex cascs are
extremely time- and resource-intensive. Given the heightened interest in this area,
we are working to improve our recordkeeping systems to ensure that the numbers
fully account for all intellectual property prosecutions, regardless of how they are
charged.

2. Ms. Parsky, in March 2004, the Department of Justice created an intellectual
property task force. The task force issued a report in October of that year listing
numerous recommendations to improve intellectual property protection. Why was
the task force created? How many of its recommendations have been implemented?
What is the status of implementing the recommendations regarding stationing
additional DOJ and FBI officials overseas? Since the FBI is a key law enforcement
agency, are they included in the working groups for STOP? If not, should they be
included?

A: Intellectual property is a vital element of this nation’s economy and a prime target
for criminals secking to profit by stealing the hard work of the American creative
community. The Intellectual Property Task Force (“IP Task Force™) was
established in recognition of this serious criminal threat to our nation’s economic
infrastructure and in recognition of the Department’s critical role in intellectual
property rights enforcement. Shortly afier his arrival at the Department, Attorney
General Gonzales made combating intellectual property crime one of his top
priorities and renewed the Department’s commitment to the [P Task Force and to
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implementing the more than 20 separate recommendations contained in the IP
Task Force Report issued last October.

Although the IP Task Force recommendations are numerous and wide-ranging,
the Department has already implemented many of them and made substantial
progress on others. I have attached to my written responses a document
summarizing the Department’s progress in implementing the IP Task Force
Report’s recommendations.

To highlight just of few of the Department’s implementation efforts:

. The [P Task Force Report called for the expansion of the Department’s
Computer Hacking and Intellectual Property (“CHIP”") Program and the
designation of CHIP Coordinators in every U.S. Attorney’s Office
nationwide. In January 2005, the Department of Justice created five (5)
new CHIP Units, bringing the total number of CHIP Units nationwide to
eighteen (18). Each Unit received funding to hire two additional
prosecutors to address intellectual property offenses in their respective
districts. In addition, the Department has designated a CHIP Coordinator
in every U.S. Attorney’s Office in the country, bringing the CHIP network
to a total of more than 200 trained prosecutors.

. The Department has enhanced and improved its delivery of intellectual
property training programs for foreign prosecutors and investigators by
developing key relationships with foreign officials directly responsible for
intellectual property law enforcement. For example, the Department
worked with Mexican government officials to provide a three-day seminar
in December 2004 for inteliectual property prosecutors and customs
officials from Mexico. Department attorneys met with Mexican
authorities in Washington, D.C., and provided a detailed overview of
criminal intellectual property enforcement in the United States. Since the
December meetings, the Department and the U.S. Embassy in Mexico City
have worked with Mexican officials to provide training on trademark
identification, and we are planning an additional training program in
Mexico City on counterfeiting investigations. Similar efforts are
underway in Panama and are planned in several Eastemn European and
Southeast Asian countries known for producing pirated and counterfeit
goods.

. Many of the other comprehensive recommendations in the IP Task Force
Report will require the long-term efforts of various corponents within the

Department as well as some outside the Department. For instance,
although the Department has not yet stationed intellectual property legal

A-5

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 173 2009



174

advisors overseas, we have begun negotiations with the State Department
and are actively reviewing the details of such placements, making progress
toward implementing this recommendation. Similarly, the IP Task Force
Report recommended continued prosecution of national and international
criminal organizations that commit intellectual property crimes — a long-
term, ongoing effort. Enforcement actions such as Operation Site Down
are an example of the Department’s success in this area during the past
year, but we will not rest on this record; we are committed to doing more.

As you have recognized, the FBL is a critical law enforcement agency in the
Department’s efforts to combat intellectual property crime. During STOP’s recent
outreach efforts to Asian and European countries, FBI representatives played an
active role. Further, Department prosecutors work on a regular basis in close
coordination with the FBI on intellectual property enforcement matters, and
Department officials ensure that the FB] officials responsible for intellectual
property enforcement are kept apprised of all Department initiatives.

3. Ms. Parsky, the Department of Justice has signed several bilateral Mutual
Legal Assistance Treaties and extradition treaties to recognize intellectual
property crimes with Finland, Sweden, Belgium, Spain, aud the United
Kingdom. According to the USTR’s website, you have several more
agreements pending with Greece, Denmark, and Italy. First, what is the
status of your agreements with Greece, Denmark, and Italy? Second, could
you please explain the benefits of these treaties? Are you working on
additional treaties with other countries? If so, which countries?

A: The United States has pursued negotiations with the individual European
Union (“EU”) Member States to complete bilateral instruments that will
serve as the legal basis for implementing obligations undertaken between
the U.S. and the EU in June 2003. To date, the United States has
completed negotiations with the 15 original Member States and several
new Member States. Bilateral instruments have been signed with Austria,
Belgium, Denmark, Finland, France, Ireland, Luxembourg, the
Netherlands, Portugal, Spain, Sweden, and the United Kingdom. We
expect to sign bilateral instruments with Germany, Greece, and Italy soon.
Among the new EU Member States, instruments have been signed with
Lithuania, and negotiations have been completed with Cyprus, Estonia,
Hungary, Latvia, and Slovenia. Negotiations are nearing completion with
Poland, while negotiations continue with Malta, Slovakia, and the Czech
Republic.

These new bilateral agreements and the corresponding bilateral
instruments are law enforcement agreements intended to expand and
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streamline cooperation in the areas of extradition and evidence exchange
in criminal matters. Their use is limited to governmental entities with the
authority to investigate and prosecute crime. These agreements modemize
the extradition relationships of the United States with other countries,
applying a dual criminality standard to define extraditable offenses, and
expand the types of assistance available to investigate and prosecute
criminal cases, including intellectual property offenses. Thus, these
agreements will serve as modern law enforcement tools to address the
criminal aspects of the infringement of intellectual property rights and will
facilitate international cooperation in the criminal enforcement of
intellectual property rights across international borders.

4. Ms. Parsky, the Administration currently has two other programs to
coordinate IPR enforcement: the National Intellectual Property Law
Enforcement Coordination Council and the National Intellectual Property
Rights Coordination Center. What is the relatiouship between STOP, the
IPR Center, and NIPLECC? Do you believe there is some overlap and
duplication of responsibilities between these three initiatives?

A: NIPLECC and STOP share the general mission of coordinating U.S.
Government efforts to combat intellectual property violations, but there
are several differences in the focus and leadership of the two structures.
NIPLECC is an interagency body co-chaired by the Department of Justice
and the U.S. Patent and Trademark Office, which was instituted by
Congress to ensure a high degree of interagency coordination on the entire
spectrum of intellectual property enforcement issues. STOP is an
Administration initiative led by the White House. While STOP includes
the agencies that are members of NIPLECC, it also includes agencies, such
as the Food and Drug Administration, that have not previously been part of
the interagency intellectual property process. To date, STOP interagency
activities have focused on building international cooperation and
combating the manufacture and cross-border distribution of counterfeit
goods.

The Department of Justice looks forward to working with Mr. Chris Israel,
the recently named International Intellectual Property Coordinator, to
ensure that NIPLECC and STOP provide meaningful coordination among
the U.S. Government agencies responsible for the entire range of
intellectual property enforcement, and that, rather than overlapping, the
two groups continue to reinforce and build off of each other’s work.

The PR Center has traditionally been led by U.S. Immigration and
Customs Enforcement (formerly U.S. Customs) with staff support by the
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FBL Although the Department of Homeland Security (“DHS”) may
therefore be in a better position to describe the Center, ! understand its
functions to include intelligence gathering and dissemination; industry
outreach; receipt of industry complaints/referrals and dissemination of
leads to investigative field offices; and coordination of investigative
activities on certain intellectual property cases. In my experience, the IPR
Center has not functioned as an interagency coordinating body on
intellectual property enforcement, and therefore its activities have not
duplicated those of STOP or NIPLECC.

S. Ms. Parsky, implementing government-wide initiatives requires rigorous
coordination between the agencies involved. From your testimony, it is clear
that each agency is responsible for portions of the STOP initiative. However,
is one agency specifically responsible for developing STOP’s strategic plan,
coordinating the initiative’s activities, and ensuring that STOP is
implemented efficiently and effectively? In other words, who is in charge of
sTOoP?

A: The STOP initiative, like other Administration initiatives, is coordinated
by the White House with full participation by each of the member agencies
from the staff level to the Principal level.

6. Ms. Parsky, what steps are being taken to work with industry in order to
increase your counterfeiting and piracy profiling capabilities?

A: The Department works very closely with industry in intellectual property
enforcement matters in a variety of contexts. For example, industry often
refers cases to the Department for prosecutorial consideration, and
Department prosecutors are in almost daily contact with corporate anti-
piracy officers and investigators for victim companies and their
associations, such as the Business Software Alliance, the Motion Picture
Association of America, the Recording Industry Association of America,
and the Entertainment Software Association. While it would be
inappropriate to include industry in the deliberative process for initiating
investigations and prosecutions, the information contributed by corporate
anti-piracy programs has been very useful in the Department’s continued
effort to address the most serious intellectual property violations.

The Department also periodically meets with industry representatives
formally and informally to provide general and non-law enforcement
sensitive updates on the Department's intellectual property enforcement
efforts. At the same time, prosecutors receive updated information from
industry on issues of concem to them involving intellectual property
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crime. For example, in the past year, CCIPS and DHS agents met with
auto parts manufacturers to encourage them to report instances of
counterfeiting that may be suitable for criminal investigation. Similarly,
CCIPS attorneys participate in regular meetings hosted by the FBI's
Intellectual Property Rights Unit with a variety of representatives from the
copyright and trademark industry.

In addition, the Department participates in interagency governmental
groups which interact with industry groups. For example, the Department
participates in the State Department’s Intellectual Property Training
Coordination Group (“TCG”), which serves as a central point for the
coordination of international intellectual property training. Industry
representatives participate in the TCG to keep governmental officials
informed of the problems and needs faced by industry due to piracy and
counterfeiting overseas. The Department also participates in the annual
Special 301 Process, conducted by the Office of the United States Trade
Representative, in which Federal agencies review information provided by
industry, United States embassies, United States trading partners, and the
National Trade Estimates report to determine the adequacy and
effectiveness of intellectual property protection in approximately 85
countries. Through its active participation in the deliberative meetings for
the Special 301 Process, the Department has gained useful information
about trends in global intellectual property theft.

7. Ms. Parsky, have any IP cases been referred to the DOJ through STOP?
Where does the Department receive most of its IP cases? Directly from
victimized companies? Other agencies (which ones)?

Al As is true with most criminal offenses, the Department of Justice receives
the large majority of criminal intellectual property case referrals directly
from victims and law enforcement agents at the time that a crime is
detected. The Department has also run very successful undercover
operations in which agents identify and actively pursue criminals who
were not previously known. Although not generating a large part of the
criminal intellectual property caseload, the Department does regularly
handle case referrals from other STOP agencies, particularly when there
are questions about whether infringing activities rise to the level of
criminal conduct. In the past ycar, the Department has rcviewed matters
referred by the Department of Commerce (through the intellectual property
rights call center and StopFakes.gov website), the U.S. Patent and
Trademark Office, the Office of the U.S. Trade Representative, and the
Food and Drug Administration,
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Although STOP itself does not generate cases, the Department expects that
specific STOP activities will increase criminal referrals in the near future.
For instance, in international criminal enforcement efforts, the Department
has leamed that the ability to quickly identify and contact foreign law
enforcement authorities as foreign investigative targets develop is critical
to successful investigations and prosecutions. Through the STOP
Initiative, the Department is expanding its list of foreign prosecutors and
investigators with intellectual property expertise and providing contact
information for U.S. law enforcement experts to our international law
enforcement counterparts. Although the intellectual property contact list is
still developing, the Department expects that the number of case referrals
from foreign law enforcement officials will increase substantially in the
coming months due to this initiative.

In addition, within the borders of the United States, STOP activities have
substantially increased public and industry awareness of Department
components responsible for criminal intellectual property enforcement,
such as CCIPS and the CHIP Units and Coordinators in U.S. Attorneys’
Offices across the country. We expect that this increased awareness will
also lead to more referrals in the near future.

8. Ms. Parsky, how many employees does the Department of Justice have
dedicated to STOP? What type of specialized training do they receive, if any,
to enhance their effectiveness? Is there high turnover of the employees
dedicated to STOP? If so, what is being done to reduce the turnover and
how can Congress help reduce such turnover?

A: The Department of Justice staffs the STOP Initiative primarily with
prosecutors from CCIPS. These attorneys are specially trained in
intellectual property crime and represent some of the Department’s
preeminent experts in the field. They are in constant contact with their
counterparts in other STOP agencies and provide the expertise on criminal
intellectual property enforcement necessary to STOP projects. In addition,
the Department has drawn on intellectual property prosecutors in the field
and FBI agents abroad to assist in STOP activities. For example, the
Department has provided experienced Federal prosecutors from both U.S.
Attorneys’ Offices and Main Justice to take part in the U.S. Patent and
Trademark Office’s Conferences on Intellectual Property in the Global
Marketplace to ensure that rights holders are aware of how criminal faw
protects their intellectual property.

CCIPS currently has twelve lawyers focusing solely on intellectual
property matters. These attorneys specialize in prosecuting multi-district
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cases and cases with a substantial international component. CCIPS’
attorneys also help formulate the Department’s intellectual property
enforcement strategy and policies and provide expertise on intellectual
property legislation.

In addition to the CCIPS prosecutors in the Department’s Criminal
Division, there are also a total of eighteen CHIP Units and over 200 CHIP
Coordinators in U.S. Attorneys’ Offices across the country. CHIP Unit
prosecutors and CHIP Coordinators receive special training in intellectual
property offenses and work closely with law enforcement agents and the
victims of intellectual property crimes to enforce the Federal criminal
trademark, copyright, and trade secret laws. Although retention of CCIPS
and CHIP attomneys has not been a problem, the success of the
Department’s intellectual property enforcement efforts is certainly
dependent on having a sufficient number of both agents and prosecutors
trained (and specifically assigned) to support intellectual property
investigations and prosecttions.
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United States Department of Justice's
Task Force on Intellectual Property

Accomplishments as of July 20, 2005

In March 2004, then-Attomey General John Ashcroft created the Department of Justice's Task
Force on Intellectual Property to examine the Justice Department’s efforts in addressing the rapidly
increasing problem of intellectual property theft. The Task Force examined how the Department protccts
intellectual property through criminal, civil, and antitrust enforcement; legislation; international
coordination; and prevention. In October 2004, the Task Force released its report recommending
extensive improvements in the Deparntment's cfforts to protect the nation's intellectual resources. The
following are some of the accomplishments achieved by the Department of Justice since the report was
released.

Criminal Enforcement Accomplishments

. Created five new Computer Hacking and Intellectual Property (*CHIP") Units in the U.S.
Attorney’s Offices in Nashville, Orfando, Pittsburgh, Sacramento, and Washington D.C., bringing
the total number of speciatized prosecutorial units to 18,

. Expanded CHIP Units in San Jose and Los Angeles, two key regions where intellectual property
protection is a critical component of the regional economy.

. Requested 11 positions, including 6 prosecutors, and $900,000 in President’s FY 2006 Budget to
expand the CHIP program.

. Continued to dismantle and prosecute multi-district and intermational criminal organizations that
commit intellectual property crimes, including:

teading the international takedown against members of over 22 major online
software piracy groups in Opcration Site Down in June 2005, involving 11
countries, the simuitaneous execution of over 90 searches worldwide, and
the eradication of at least eight major online distribution sites.

shutting down a sophisticated international peer-to-peer network known as
“Elite Torrents,” used by 133,794 members, in the first-ever criminal action
against a BitTorrent file-sharing network;

obtaining felony conspiracy and copyright convictions against ten software,
music, and movie pirates as part of the ongoing prosecutions in Operation
FastLink, the largest law enforcement action ever taken against online
intellectual property offenders; and

obtaining convictions against two Los Angeles-area men for conspiracy and

trafficking in over 700,000 counterfeit Viagra tablets manufactured in China
and worth over $5.6 million.

HeinOnline -- 2 Protecting America's Intellectual Property: A Legidative History of the Pro IP Act of 2008 (William H. Manz, ed.) 180 2009



181

. Provided a comprehensive training program in New York City on various aspects of criminal
intellectual property prosecution for all CHIP Coordinators and provided regional training and
guidance to prosccutors and federal agents in Los Angeles.

. Distributed over 1,000 copies of the report of the Task Force on Intellectual Property, and
electronically distributed thousands more, containing a checklist to help potential victims report
intellectual property crime to law enforcement officials.

International Cooperation Accomplishments

. Participated in interagency trips to Asia and Europe through the Strategy Targeting Organized
Piracy (STOP!) Initiative to encourage international partnerships to protect intellectual property
rights and international cooperation in criminal enforcement.

. Engaged in law-enforcement-to-law-enforcement discussions with the Chinese government on
criminal enforcement of intellectual property rights through the U.S.-China Joint Liaison Group.

. Provided foreign and state-side training programs on intellectual property enforcement for
government officials from Brazil, Brunei, Cambodia, Chile, Colombia, Indonesia, Korea,
Philippines, Malaysia, Mexico, Myanmar, Singapore, Thailand, and Vietnam.

. Executed agreements to implement obligations of US/EU Mutual Legal Assistance and Extraditiol
Agreements that ensure cooperation regarding intellectual property crimes with Belgium, Finland,
Spain, Sweden, the United Kingdom, France, the Netherlands, Luxembourg, Lithuania, Denmark,
Ireland, Portugal, and Austria; and completed or nearly completed negotiations with Estonia,
Germany, Greece, Hungary, Italy, Cyprus, and Slovenia.

Civil Enforcement Accomplishments

. Continued intervening in fcderal and state court actions to defend copyright owners' use of civil
subpoenas to identify anonymous Internet users allegedly engaged in copyright infringement.

. Filed amicus curiae brief and participated in oral arguments before the Supreme Court in MGM v.
Grokster arguing that court of appeals had adopted an unduly narrow view of the scope of
secondary liability for copyright infringement.

Antitrust Accomplishments

. Presented over |5 public specches by senior Department of Justice antitrust attorneys regarding
international convergence, enforcement policies, and the Department’s views on the right of

intellectual property owners to decide independently whether to license.

. Participated in negotiations with the Fair Trade Commissions of Japan and Taiwan regarding
appropriate intcllectual property and antitrust laws.

Legislative Accomplishments

. Worked with Congress to achieve the following legislative accomplishments:
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legislation recognizing passive sharing of copyright works, as enacted in the
Family Entertainment and Copyright Act, S. 167, on April 27, 2005;

legislation recognizing the premium value of copyrighted works before they
are released to the public, as enacted in the Family Entertainment and
Copyright Act, S. 167, on April 27, 2005; and

legislation allowing law enforcement officials to seize material and
equipment used to make counterfeit products and labels, as enacted in the
Anti-Counterfeiting Amendments of 2004, H.R. 3632, on December 23,
200S.

s

. Attorney General John Ashcroft participated in a national education and prevention program at the
Department of Justice entitled *Activate Your Mind: Protect Your [deas,” involving over 100 area
high school students and presentations by songwriters, Department of Justice officials, victim
representatives, and students regarding the impact of piracy. The event was filmed by Court TV
and broadcast to thousands of high school students.

» Attorney General Alberto Gonzales participated in the second installment of Court TV's “Activate
Your Mind: Protect Your Ideas” program at UCLA with over 120 high school students to discuss
movie and television piracy and the importance of protecting creativity.

Promoted anti-piracy educational campaign with numerous presentations by a convicted
intellectual property offender who developed informational materials and an anti-piracy
informational video.

As set forth above, the Department of Justice has implemented several important
recommendations made by the Task Force and is currently in the process of implementing many more.
Attorney General Gonzales announced the Department’s renewed commitment to the Task Force in
March 2005 and appointed his Deputy Chief of Staff, Kyle Sampson, as the new Chairman and federal
prosecutor, Arif Alikhan, as the new Vice-Chairman and Exccutive Director, to oversce this long-term
effort. The Department of Justice is fully committed to the implementation of the remainder of the Task
Force's recommendations and will continue its efforts to protect the nation’s creativity and innovation.
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QUESTIONS FOR THE RECORD
FROM SENATOR GEORGE V. VOINOVICH

ON THE HEARING OF
“FINDING AND FIGHTING FAKES: REVIEWING THE STRATEGY TARGETING
ORGANIZED PIRACY”
TUESDAY, JUNE 14, 2005

Questions for Mr. Brad Huther, Director, Counterfeiting and Piracy Initiative, U.S.

Chamber of Commerce:

1. Mr. Huther, I am very interested in your assessment of STOP. First, how would you
evaluate the way the Administration is communicating this initiative to the business
community? In other words, is the business community aware of STOP? If so, have
businesses from your respective memberships utilized STOP? If so, how helpful has
the process been?

The Bush Administration has taken a number of important steps to communicate with
businesses on its STOP! initiative. Some examples include: providing frequent
briefings to the U.S. Chamber of Commerce-National Association of Manufacturers,
Coalition Against Counterfeiting and Piracy (an 83 member group comprised of
national trade associations, corporations and not-for-profit organizations);
implementing a broad-based, integrated set of anti-counterfeiting brochures, web sites
and training conferences for the business community (most of which are aimed at
small businesses, which frequently do not understand the adverse effects of
counterfeiting and piracy): and linking their efforts with those of foreign governments
to ensure the global business community is consistently well-informed. In turn, the
U.S. Chamber of Commerce has shared this information with its 3,000,000 member
companies. Accordingly, | am confident that the overall awareness level regarding
STOP! is increasing and that the business community has shown a keen interest in
utilizing the benefits it offers, such as easy access to U.S. Patent and Trademark
Office’s (USPTO) hotline, Commerce’s practical toolkits for protecting intellectual
property in specific countries, and Horneland Sccurity’s investigations of
counterfeiting/piracy complaints reported by businesses. Compared to the pre-STOP!
era, the process is much improved and has been very helpful.

2. Mr. Huther, the Administration currently has two other programs to coordinate IPR
enforcement, the National Intellectual Property Law Enforcement Coordination
Council and the National Intellectual Property Rights Coordination Center. How do
you view the relationship between STOP, the IPR Center, and NIPLECC? Do you
believe there is some overlap and duplication of responsibilities between these three
initiatives?

Improving the relationship between STOP!, the IPR Center, and NIPLECC is vitally
important. Even though NIPLECC has not been effective to date, standing alone, it
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has the potential to become a key contributor provided its work is fully integrated into
the work plan of the other agencies. There has been considerable overlap or
duplication of effort to date among the agencies cited, but that is also true of other
agencies such as USPTO and the State Department (e.g. carrying out similar
“studies,” virtually identical training programs, etc.). The STOP! agencies have
begun to coordinate and leverage their efforts better in 2005. Given the recent
appointinent by President Bush of the so-called “'IP Czar”, and Secretary Carlos
Gutierrez’ leadership of administration-wide [P initiatives, | am confident that the
problems cited above will not be permitted to continue in the future.

3. Mr. Huther, I understand that Customs has worked with certain companies to
successfully target the importation of certain fakes. Iam interested in learning your
thoughts on whether these micro-efforts could be expanded to involve more
companies as part of a broader and more systematic program?

The Customs program to target the importation f certain fakes can, and must, be
expanded. That takes necessary resources: more staff to inspect shipping containers,
implementation of very large databases for use by the business community and the
STOP! agencies, identification of fake shipments before they arrive at ports of entry,
etc. The business community also should be counted upon to contribute to this effort
by documenting and disseminating widely best practices for protecting America’s
supply chain of goods, funding or supporting investigations and prosecutions of IP
criminals, and sharing research experience on new and improved forms of detection
technology, such as Radio Frequency Identifiers.

4. Mr. Huther, I commend your efforts as part of the Coalition Against Counterfeiting
and Piracy to make sure that global supply chains are free of counterfeit and pirated
goods. Can you discuss furthcr some of the actions companies can take to make sure
that they don't contribute to this problem by purchasing fakes?

Most large companics take numerous steps to avoid purchasing fakes, but the reverse
is true for small business owners who simply cannot afford the cost of such protective
steps. Moreover, it is important to note that counterfeiters are becoming increasingly
more sophisticated to the point that the manufacturer oftentimes cannot identify any
difference between a fake and its own product. It is axiomatic, therefore, that a
purchaser cannot avoid buying a counterfeit good. Among the most widely practiced
measures to reduce the chance of fakes being purchased are: quality assurance
inspections {examining for OEM-encoded holograms, watermarks or barcodes and
rejecting shipments that do not “pass”); carrying out investigations at the source of
expected counterfeiters; monitoring the overproduction of goods by foreign
contractors; and filing complaints with police, customs or prosecution officials
against the supplier of any identified fake product.
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5. Mr. Huther, I think today’s hearing has shown that we need to develop better relations
with the Chinese government with regards to IP enforcement. What type of
relationship do your organizations have with the Chinese government? Do your
organizations provide an informal avenue for companies to get the Chinese
government to take action against IP thieves? If not, is this something worth
exploring?

The Chamber is actively engaged in pressing the Chinese government at the central,
provincial, and municipal levels to provide greater intellectual property (IP)
protection and enforcement for U.S. companies. In its China IP Action Plan, the
Chamber identifics four main practices to support the Chinese government in its
efforts to extend greater protection to IPR. First, the Chamber initiates and
participates in several high-level dialogues on the key IPR issues in the U.S. and
China in order to promote strong ties with and greater coordination among IP
stakeholders. To date, the Chamber has co-sponsored a Market Order Rectification
Office roundtable, hosted a delegation of Chinese IP officials to visit the U.S.,
organized a high-level bilateral corporate dialogue in Beijing, and co-hosted the Vice
Minister of Commerce of the People’s Republic of China during the second meeting
of the Joint Committee on Commerce and Trade (JCCT) IPR Working Group. These
forums provide a platform for direct dialogue between Chamber members and PRC
officials.

Secondly, the Chamber has initiated a program of targeted support at the provincial
level, such as building relations with local officials, developing support with the local
business community, ruaning training or related educational programs, and engaging
the local media. In July 2005, the Chamber launched its first in a series of provincial
and municipal IP technical assistance programs in China in cooperation with
Guangdong and Jiangsu Provinces. The programs targeted Chinese [P enforcement
officials from the local administrative and criminal agencies where IP enforcement
problems are perceived by Chamber members to be most severe. At the conclusion
of the Jiangsu program, the Chamber and Intellectual Property Office of Jiangsu
Province signed an MOU, which will provide more assistance to our members that
have problems in the province. The Chamber wiil follow up these programs with
additional capacity building efforts in targeted provinces and municipalities later this
year and in 2006.

Third, the Chamber works closely with the U.S. and foreign governments, our
corporate members, and counterpart associations, including with the AmCham
network in China, to monitor China’s progress in key areas of IPR enforcement. In
May 2005, the U.S. Chamber and AmCham-China unveiled plans for an index which
will measure the effectiveness of China's IPR enforcement measures. The results
will be published periodically during the year. This index was designed by
companies doing business in China and will be the first objective, independent gauge
of what is really happening on the ground in China with respect to [PR.
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Finally, the Chamber plans to develop a media strategy to support the Chinese
government’s efforts to increase public awareness of the economic costs and public
health and safety dangers associated with IP theft. This strategy will likely include a
series of public service announcement and other targeted media events.

The Chamber’s Strategic Action Plan also lists specific steps China should take to
develop a more aggressive action plan to accelerate its IP enforcement and reform
efforts. This call for action includes providing greater deterrence and transparency,
curbing exports of fakes, improving market access, enacting new IP legisiation,
promoting public awareness, seeking input on draft regulations, and resolving high-
profile cases such as the Pfizer patent case and the General Motors trade secrets case.

6. Mr. Huther, how many employees does Commerce have dedicated to STOP? What
type of specialized training do they receive, if any, to enhance their effectiveness?

1 do not know the answer. The recently appointed “1P Czar” (Chris Israel in the
Office of the Secretary of Commerce) is the only Commerce official whom [ know to
be dedicated full-time to the STOP! program. Most Commerce employees spend a
portion of their time on STOP! (principally in the Patent and Trademark Office and
the International Trade Administration). Irrespective of the true number, I have no
doubt that the current level of staffing is inadequate to meet the goals of STOP! and
that the business community would rigorously support the re-allocation or
appropriation of considerably more resources to stop the massive adverse effects of
counterfeiting and piracy on the American economy and the growing threat to the
safety of all Americans.
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RESPONSES FOR THE RECORD
FROM MR. FRANK VARGO, NATIONAL ASSOCIATION OF MANUFACTURERS
QUESTIONS FROM SENATOR GEORGE V. VOINOVICH
REGARDING
“FINDING AND FIGHTING FAKES: REVIEWING THE
STRATEGY TARGETING ORGANIZED PIRACY”
TUESDAY, JUNE 14, 2005

1. Mr. Vargo, I am very interested in your assessment of STOP. First, how would
you evaluate the way the Administration is communicating this initiative to the
business community? In other words, is the business community aware of STOP?
If so, have businesses from your perspective memberships utilized STOP? If so,

how helpful has the process been?

With respect to its Strategy Targeting Organized Piracy (STOP), the Administration
appears to be making a good effort. The NAM does its part to publicize STOP on its
Web site, and achieving even greater dissemination of the STOP program may depend
more at this point on secondary private-sector efforts such as ours than on direct
government channels. By now, the toli-free number has received more than 800 calls,
probably the best indicator of awarencss. At the same time, the NAM does not have a list
of which of its member companies have called, nor do we know how satisfied they are
with the response they are receiving. To judge customer service, it would be best for the
PTO to hire an outside firm to conduct an independent third-party survey of customers.
That said, we should keep in mind that the hotline effort is still very new, and it takes

time to achieve results.

2. Mr. Vargo, the Administration currently has two other programs to coordinate
IPR enforcement, the National Intellectual Property Law Enforcement
Coordination Council and the National Intellectual Property Rights Coordination
Center. How do you view the relationship between STOP, the IRP Center, and
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NIPLECC? DO you believe that there is some overlap and duplication of

responsibilities between these three initiatives?

As to the relationships of STOP, the National Intellectual Property Law Enforcement
Coordination Council (NIPLECC) and the National Intellectual Property Rights
Coordination Center (IPR Center), the NAM perceives that these structures are evolving.
Clearly, there is an attempt to do better. The Patent and Trademark Office hosted a major
two-day workshop on Chinese counterfeiting on August 4-5, for all relevant agencies, in
which the NAM participated. The NAM’s larger concern would be how to ensure that
smaller companies receive adequate attention. We understand that law enforcement
agencies need to concentrate attention on high-loss or large-dollar cases. But the
attendant downside of that rational emphasis apparently makes it hard for smaller
companies whose relative losses are just as high as those of large companies — or even
higher — to get attention. We appreciate your attention to the plight of small businesses
suffering what are for them intolerable losses, Mr. Chairman, and we commend this

matter to you for continuing oversight.

3. Mr. Vargo, I understand that Customs has worked with certain companies to
successfully target the importation of certain fakes, I am interested in learning your
thoughts on whether these micro-efforts could be expanded to involve more

companies as part of a broader and more systematic program?

The NAM vigorously supports the element of the STOP initiative related to applying the
statistical models developed by Customs and Border Protection (CBP) to piracy and
counterfeiting. The NAM first approached CBP in this regard last November, to inquire
how industry might supplement CBP data so as to improve their ability to detect and
interdict contraband shipments and to identify bad actors. Since the formation of the
Coalition Against Counterfeiting and Piracy (CACP), which the NAM co-chairs with the
U.S. Chamber of Commerce, we have handed the leadership of this effort over to the

Coalition’s Detection and Enforcement Task Force. We continue to believe that industry
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can increase CBP’s profiling capability by the judicious enrichment of its databases with
product- and company-specific data. This entire CBP initiative remains in its earliest
phase, with initial implementation underway only in selected ports. Understandably,
CBP believes that it must achieve some success and confidence in this new application of
its mathematical mode! before further extending and elaborating it. Industry is
continuing to work with CBP to identify the precise content and format of data that will

best fit with, and further empower, the CBP model.

4. Mr. Vargo, I commend your efforts as part of the Coalition Against
Counterfeiting and Piracy to make sure that global supply chains are free of
counterfeit and pirated goods. Can you discuss further some of the actions
companies can take to make sure that they don’t contribute to this problem by

purchasing fakes?

Within the CACP, the lead responsibility for insuring that global supply chains remain
free of fake merchandise rests with the Best Practices Task Force, being chaired by the
Grocery Manufacturers Association (GMA). A model guidelines document is being
reviewed by six related associations, including the GMA, right now, with adoption
expected in September and implementation planned for early 2006. The release of the
grocery industry document will serve as a basis for other industry segments to reassess
their own practices. Overall, it may be fzirly said that the continued public education on
piracy and counterfeiting — of which your hearing, Mr. Chairman, was an integral part —
is steadily chipping away at the remaining pieces of a seeming “It can’t happen to me”
mentality among some business executives who have not had any known experience with

fakes and have tended to view the matter as rather irrelevant to them.

5. Mr. Vargo, I think today’s hearing has shown that we need to develop better
relations with the Chinese government with regards to IP enforcement. What type

of relationship do your organizations have with the Chinese government? Do your
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organizations provide an informal avenue for companies to get the Chinese
government to take action against IP thieves? If not, is this something worth

exploring?

With respect to the relations with the Chinese Government, the NAM hosted the greater
part of the Chinese intellectual property delegation that visited Washington during the
week of May 23, with Madame Li from the Ministry of Foreign Trade and Economic
Cooperation and Madame Xiang from the State Intellectual Property Office being the
senior officials in attendance. The NAM reminded the delegation that bilateral [P
relations between the two countries are now 13 years old, and that U.S. industfy is losing
patience. The NAM offered to maintain contact dircctly with the Chinese Government,
but did not receive an enthusiastic rcsponse. We do, however, remain in close contact
with the Quality Brands Protection Committee (QBPC), to which numerous NAM
member companies also belong. The QBPC meets at least quarterly with the Market

Order Rectification Committee, which reports to Vice Premier Wu Yi.

6. Mr. Vargo, how many employees does NAM have dedicated to STOP? What type

of specialized training do they receive, if any, to enhance their effectiveness?

In addition to my own efforts, [ have directed two of my staff to fight counterfeiting as
well. Bill Primosch, Director, International Business Policy, chairs the CACP's
International Task Force. Over the past two years, David Peyton, Director, Technology
Policy, has put more time into fighting fakes than any other endeavor. He staffs the
NAM'’s own Product Counterteiting Task Force, serves as a member of Industry Trade
Advisory Committee 15 on intellectual property rights, and maintains a highly uscful part
of the NAM Web site. While none of us has attended any special training sessions, allow
me to observe that [ served almost 30 years at the Commerce Department, almost entirely
at the Intemnational Trade Administration, retiring as Deputy Assistant Secretary for
Trade Compliance; that Mr. Pnimosch is a retired foreign service officer who has served
in various foreign countries; and that Mr. Peyton’s long experience in intellectual

property dates back to his first professional position in 1976 at the Library of Congress.

Mr. Chairman, 1 again appreciate the opportunity to have testified before the
Subcommittee and greatly appreciate the energy you bring to the effort to stem the global

glut of pirate and counterfeit goods.

O
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