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SELECTED PROVISIONS FROM THE UNITED
STATES CODE

TITLE 5—GOVERNMENT ORGANIZATION AND

EMPLOYEES
PART I—-THE AGENCIES GENERALLY

* * * * * * *

CHAPTER 5—ADMINISTRATIVE PROCEDURE

[8§§ 551-559]
SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

551. Definitions. .

552. Public information; agency rules, opinions, orders, records, and proceedings.
552a. Records maintained on individuals. .

552b. Open meetings.

553. Rule making.

554, Adjudications.

555. Ancillary matters.

556. Hearings; presiding employees; powers and duties; burden of proof; evi-
dence; record as basis of decision.

557. Initial decisions; conclusiveness; review by agency; submissions by parties;
contents of decisions; record.

558. Imposition of sanctions; determination of applications for licenses; suspen-

sion, revocation, and expiration of licenses.
559. Effect on other laws; effect of subsequent statute.

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE
§ 551. Definitions

For the purpose of this subchapter—

(1) “agency” means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of
the United States;

(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this title—

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of
war or in occupied territory; or
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(H) functions conferred by sections 1738, 1739, 1743,
and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891-1902, and
former section 1641(b)(2), of title 50, appendix;

(2) “person” includes an individual, partnership, corpora-
tion, association, or public or private organization other than
an agency;

(3) “party” includes a person or agency named or admitted
as a party, or properly seeking and entitled as of right to be
admitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) “rule” means the whole or a part of an agency state-
ment of general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or policy or de-
scribing the organization, procedure, or practice requirements
of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reor-
ganizations thereof, prices, facilities, appliances, services or
allowances therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing;

(5) “rule making” means agency process for formulating,
amending, or repealing a rule;

(6) “order” means the whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) “adjudication” means agency process for the formula-
tion of an order;

(8) “license” includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) “licensing” includes agency process respecting the
grant, renewal, denial, revocation, suspension, annulment,
withdrawal, limitation, amendment, modification, or condi-
tioning of a license;

(10) “sanction” includes the whole or a part of an agency—

(A) prohibition, requirement, limitation, or other con-
dition affecting the freedom of a person;

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of
property;

(E) assessment of damages, reimbursement, restitu-
tion, compensation, costs, charges, or fees;

(F) requirement, revocation, or suspension of a license;
or

(G) taking other compulsory or restrictive action;

(11) “relief” includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority,
exemption, exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege,
exemption, or exception; or

(C) taking of other action on the application or petition
of, and beneficial to, a person;
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(12) “agency proceeding” means an agency process as de-
fined by paragraphs (5), (7), and (9) of this section;

(13) “agency action” includes the whole or a part of an
agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act; and

(14) “ex parte communication” means an oral or written
communication not on the public record with respect to which
reasonable prior notice to all parties is not given, but it shall
not include requests for status reports on any matter or pro-
ceeding covered by this subchapter.

§552. Public information; agency rules, opinions, orders,
records, and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and
the established places at which, the employees (and in the case
of a uniformed service, the members) from whom, and the
methods whereby, the public may obtain information, make
submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the na-
ture and requirements of all formal and informal procedures
available;

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions as
to the scope and contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or
interpretations of general applicability formulated and adopted
by the agency; and

(E) each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Reg-
ister when incorporated by reference therein with the approval of
the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall
make available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which
have been adopted-by the agency and are not published in the
Federal Register; .

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

(D) copies of all records, regardless of form or format,
which have been released to any person under paragraph (3)
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and which, because of the nature of their subject matter, the

agency determines have become or are likely to become the

subject of subsequent requests for substantially the same

records; and

(E) a general index of the records referred to under sub-

paragraph (D);
unless the materials are promptly published and copies offered for
sale. For records created on or after November 1, 1996, within one
year after such date, each agency shall make such records avail-
able, including by computer telecommunications or, if computer
telecommunications means have not been established by the
agency, by other electronic means. To the extent required to pre-
vent a clearly unwarranted invasion of personal privacy, an agency
may delete identifying details when it makes available or publishes
an opinion, statement of policy, interpretation, staff manual,
instruction, or copies of records referred to in subparagraph (D).
However, in each case the justification for the deletion shall be ex-
plained fully in writing, and the extent of such deletion shall be in-
dicated on the portion of the record which is made available or pub-
lished, unless including that indication would harm an interest pro-
tected by the exemption in subsection (b) under which the deletion
is made. If technically feasible, the extent of the deletion shall be
indicated at the place in the record where the deletion was made.
Each agency shall also maintain and make available for public
inspection and copying current indexes providing identifying infor-
mation for the public as to any matter issued, adopted, or promul-
gated after July 4, 1967, and required by this paragraph to be
made available or published. Each agency shall promptly publish,
quarterly or more frequently, and distribute (by sale or otherwise)
copies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, in which case the agency shall
nonetheless provide copies of such index on request at a cost not
to exceed the direct cost of duplication. Each agency shall make the
index referred to in subparagraph (E) available by computer tele-
communications by December 31, 1999. A final order, opinion,
statement of policy, interpretation, or staff manual or instruction
that affects a member of the public may be relied on, used, or cited
aslprefz‘cedent by an agency against a party other than an agency
only if—

(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms
thereof.

(3)(A) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, and except as provided
in subparagraph (E), each agency, upon any request for records
which (1) reasonably describes such records and (ii) is made in
accordance with published rules stating the time, place, fees (f
any), and procedures to be followed, shall make the records
promptly available to any person.

(B) In making any record available to a person under this
paragraph, an agency shall provide the record in any form or for-
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mat requested by the person if the record is readily reproducible
by the agency in that form or format. Each agency shall make rea-
sonable efforts to maintain its records in forms or formats that are
reproducible for purposes of this section.

(C) In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to search for the
records in electronic form or format, except when such efforts
would significantly interfere with the operation of the agency’s
automated information system.

(D) For purposes of this paragraph, the term “search” means
to review, manually or by automated means, agency records for the
purpose of locating those records which are responsive to a request.

(E) An agency, or part of an agency, that is an element of the
intelligence community (as that term 1s defined in section 3(4) of
the National Security Act of 1947 (560 U.S.C. 401a(4))) shall not
make any record available under this paragraph to—

(i) any government entity, other than a State, territory,
commonwealth, or district of the United States, or any subdivi-
sion thereof; or

(ii) a representative of a government entity described in
clause (i).

(4)(A)3) In order to carry out the provisions of this section,
each agency shall promulgate regulations, pursuant to notice and
receipt of public comment, specifying the schedule of fees applicable
to the processing of requests under this section and establishing
procedures and guidelines for determining when such fees should
be waived or reduced. Such schedule shall conform to the guide-
lines which shall be promulgated, pursuant to notice and receipt of
public comment, by the Director of the Office of Management and
Budget and which shall provide for a uniform schedule of fees for
all agencies.

(1i) Such agency regulations shall provide that—

(I) fees shall be limited to reasonable standard charges for
document search, duplication, and review, when records are re-
quested for commercial use;

(II) fees shall be limited to reasonable standard charges for
document duplication when records are not sought for commer-
cial use and the request is made by an educational or non-
commercial scientific institution, whose purpose is scholarly or
scientific research; or a representative of the news media; and

(III) for any request not described in (I) or (II), fees shall
be limited to reasonable standard charges for document search
and duplication. :

(ii1) Documents shall be furnished without any charge or at a
charge reduced below the fees established under clause (i1) if disclo-
sure of the information is in the public interest because it is likely
to contribute significantly to public understanding of the operations
or activities of the government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the di-
rect costs of search, duplication, or review. Review costs shall in-
clude only the direct costs incurred during the initial examination
of a document for the purposes of determining whether the docu-
ments must be disclosed under this section and for the purposes of
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withholding any portions exempt from disclosure under this sec-
tion. Review costs may not include any costs incurred in resolving
issues of law or policy that may be raised in the course of proc-
essing a request under this section. No fee may be charged by any
agency under this section—
(I) if the costs of routine collection and processing of the
fee are likely to equal or exceed the amount of the fee; or
(II) for any request described in clause (ii) (II) or (III) of
this subparagraph for the first two hours of search time or for
the first one hundred pages of duplication.

(v) No agency may require advance payment of any fee unless
the requester has previously failed to pay fees in a timely fashion,
or the agency has determined that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees charge-
able under a statute specifically providing for setting the level of
fees for particular types of records.

(vii) In any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:
Provided, That the court’s review of the matter shall be limited to
the record before the agency.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such
a case the court shall determine the matter de novo, and may ex-
amine the contents of such agency records in camera to determine
whether such records or any part thereof shall be withheld under
any of the exemptions set forth in subsection (b) of this section, and
the burden is on the agency to sustain its action. In addition to any
other matters to which a court accords substantial weight, a court
shall accord substantial weight to an affidavit of an agency con-
cerning the agency’s determination as to technical feasibility under
paragraph (2)(C) and subsection (b) and reproducibility under para-
graph (3)(B).

* (C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the
defendant of the pleading in which such complaint is made, unless
the court otherwise directs for good cause shown.

(D) Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov. 8§,
1984, 98 Stat. 3357.

(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed. '

(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litiga-
tion costs, and the court additionally issues a written finding that
the circumstances surrounding the withholding raise questions
whether agency personnel acted arbitrarily or capriciously with re-
spect to the withholding, the Special Counsel shall promptly ini-

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 668 2005



669 U.S. CODE PROVISIONS Sec. 552

tiate a proceeding to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily respon-
sible for the withholding. The Special Counsel, after investigation
and consideration of the evidence submitted, shall submit his find-
ings and recommendations to the administrative authority of the
agency concerned and shall send copies of the findings and rec-
ommendations to the officer or employee or his representative. The
administrative authority shall take the corrective action that the
Special Counsel recommends.

(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible em-
ployee, and in the case of a uniformed service, the responsible
member.

(5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in every agency proceeding.

(6)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine within 20 days (excepting Saturdays, Sun-
days, and legal public holidays) after the receipt of any such
request whether to comply with such request and shall imme-
diately notify the person making such request of such deter-
mination and the reasons therefor, and of the right of such per-
son to appeal to the head of the agency any adverse determina-
tion; and

(i) make a determination with respect to any appeal
within twenty days (excepting Saturdays, Sundays, and legal
public holidays) after the receipt of such appeal. If on appeal
the denial of the request for records is in whole or in part
upheld, the agency shall notify the person making such request
of the provisions for judicial review of that determmatlon
under paragraph (4) of this subsection.

(B)43) In unusual circumstances as specified in this subpara-
graph, the time limits prescribed in either clause (i) or clause (ii)
of subparagraph (A) may be extended by written notice to the per-
son making such request setting forth the unusual circumstances
for such extension and the date on which a determination is ex-
pected to be dispatched. No such notice shall specify a date that
would result in an extension for more than ten working days, ex-
cept as provided in clause (ii) of this subparagraph.

(ii) With respect to a request for which a written notice under
clause (i) extends the time limits prescribed under clause (i) of sub-
paragraph (A), the agency shall notify the person making the re-
quest if the request cannot be processed within the time limit
specified in that clause and shall provide the person an opportunity
to limit the scope of the request so that it may be processed within
that time limit or an opportunity to arrange with the agency an
alternative time frame for processing the request or a modified re-
quest. Refusal by the person to reasonably modify the request or
arrange such an alternative time frame shall be considered as a
factor in determining whether exceptional circumstances exist for
purposes of subparagraph (C).
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(iii)) As used' in this subparagraph, “unusual circumstances”
means, but only to the extent reasonably necessary to the proper
processing-of the particular requests—

(I) the need to search for and collect the requested records
from field facilities or other establishments that are separate
from the office processing the request;

(II) the need to search for, collect, and appropriately exam-
ine a voluminous amount of - separate and distinct records
which are demanded in a single request; or

(IIT) the need for consultation, which shall be conducted

- with all practicable speed, with another agency having a sub-
stantial interest in the determination of the request or among
two or more components of the agency having substantial sub-
ject-matter interest therein.

(iv) Each agency may promulgate regulations, pursuant to no-
tice and receipt of public comment, providing for the aggregation
of certain requests by the same requestor; or by a group of reques-
tors acting in concert, if the agency reasonably believes that such
requests actually constitute a single request, which would other-
wise satisfy the unusual circumstances specified in this subpara-
graph, and the requests involve clearly related matters. Multiple
requests involving unrelated matters shall not be aggregated.

(C)d) Any person making a.request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be deemed
to have exhausted his administrative remedies with respect to such-
request if the agency fails:to comply with the applicable time limit
provisions of this paragraph. If the Government can show excep-
tional circumstances exist and that the agency is exercising due
diligence in responding to the request, the court may retain juris-
diction and allow the agency additional time to complete its review
of the records. Upon any determination by an agency to comply
with a request for records, the records shall be made promptly
available to such person making such request. Any notification of
denial of any request for records under this subsection shall set
forth the names and titles or positions of each person responsible
for the denial of such request.

(i1) For purposes of this subparagraph, the term “exceptional
circumstances” does not include a delay that results from a predict-
able agency workload of requests under this section, unless the
agency demonstrates reasonable progress in reducing its backlog of
pending requests.

(iii) Refusal by a person to reasonably modify the scope of a re-
quest or arrange an alternative time frame for processing a request
(or a modified request) under clause (ii) after being given an oppor-
tunity to do so by the agency to whom the person made .the request-
shall be considered as a factor in determining whether exceptional
circumstances exist for purposes of this subparagraph.

(D)i) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for multitrack proc-
essing of requests for records based on the amount of work or time
(or both) involved in processing requests.

(ii) Regulations under this subparagraph may prov1de a person
making a request that does not qualify for the fastest multitrack
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processing an opportunity to limit the scope of the request in order
to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the
requirement under subparagraph (C) to exercise due diligence.

(E)i) Each agency shall promulgate regulations, pursuant to
notice and receipt of public comment, providing for expedited proc-
essing of requests for records—

(I) in cases in which the person requesting the records
demonstrates a compelling need; and

(II) in other cases determined by the agency.

(ii) Notwithstanding clause (i), regulations under this subpara-
graph must ensure—

(D) that a determination of whether to provide expedited
grocessing shall be made, and notice of the determination shall

e provided to the person making the request, within 10 days
after the date of the request; and

(II) expeditious consideration of administrative appeals of
such determinations of whether to provide expedited proc-
essing.

(iii) An agency shall process as soon as practicable any request
for records to which the agency has granted expedited processing
under this subparagraph. Agency action to deny or affirm denial of
a request for expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely manner to such a
request shall be subject to judicial review under paragraph (4), ex-
cept that the judicial review shall be based on the record before the
agency at the time of the determination.

(iv) A district court of the United States shall not have juris-
diction to review an agency denial of expedited processing of a re-
quest for records after the agency has provided a complete response
to the request.

(v) For purposes of this subparagraph, the term “compelling
need” means— ,

(I) that a failure to obtain requested records on an expe-
dited basis under this paragraph could reasonably be expected
to pose an imminent threat to the life or physical safety of an
individual; or

(II) with respect to a request made by a person primarily
engaged in disseminating information, urgency to inform the
public concerning actual or alleged Federal Government activ-
ity.

(vi) A demonstration of a compelling need by a person making
a request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person’'s knowledge and belief.

(F) In denying a request for records, in whole or in part, an
agency shall make a reasonable effort to estimate the volume of
any requested matter the provision of which is denied, and shall
provide any such estimate to the person making the request, unless
providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

(b) This section does not apply to matters that are—

(1)(A) specifically authorized under criteria established by
an Executive order to be kept secret in the interest of national
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defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;

(2) related solely to the internal personnel rules and prac-
tices of an agency;

(3) specifically exempted from disclosure by .statute (other
than section 552b of this title), provided that such statute (A)
requires that the matters be withheld from the public in such
a manner as to leave no discretion on the issue, or (B) estab-
lishes particular criteria for withholding or refers to particular
types of matters to be withheld;

(4) trade secrets and. commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files- and similar files the disclo--
sure of which would constitute a clearly unwarranted invasion
of personal privacy;

(7) records or information compiled for law enforcement
purposes, but only to the extent that the, production of such
law enforcement records or information (A) could reasonably be
expected to interfere with enforcement. proceedings, (B) would
deprive a person of a right to a fair trial or an impartial adju-
dication, (C) could reasonably be expected to constitute an un-
warranted invasion of personal privacy, (D) could reasonably
be expected -to disclose the identity of a confidential source, in-
cluding a State, local, or foreign agency or authority or any pri-
vate institution which furnished information on a confidential
basis, and, in the case of a record or information compiled by
criminal law enforcement authority in the course of ‘a criminal

- investigation or by an agency conducting a. lawful national
security intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and proce-
dures for law enforcement investigations or prosecutions, or
would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to.
risk circumvention of the law, or (F) could reasonably be ex-

. pected to endanger the life or physical safety of any individual,
: (8) contained in or ‘related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geologlcal and geophyswal information and data, in-
cluding maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person'requesting such record after deletion of the portions
which are exempt under this subsection. The amount of informa-
tion deleted shall be indicated on the released portion of the record,
unless including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is
made. If technically feasible, the amount of the information deleted
shall be indicated at the place in the record where such deletion
is made.
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(c)(1) Whenever a request is made which involves access to
records described in subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible vio-
lation of criminal law; and

(B) there is reason to believe that (i) the subject of the
investigation or proceeding is not aware of its pendency, and
(ii) disclosure of the existence of the records could reasonably
be expected to interfere with enforcement proceedings,

the agency may, during only such time as that circumstance con-
tinues, treat the records as not subject to the requirements of this
section.

(2) Whenever informant records maintained by a criminal law
enforcement agency under an informant’s name or personal identi-
fier are requested by a third party according to the informant’s
name or personal identifier, the agency may treat the records as
not subject to the requirements of this section unless the inform-
ant’s status as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to
records maintained by the Federal Bureau of Investigation per-
taining to foreign intelligence or counterintelligence, or inter-
national terrorism, and the existence of the records is classified
information as provided in subsection (b)(1), the Bureau may, as
long as the existence of the records remains classified information,
treat the records as not subject to the requirements of this section.

(d) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information from Congress.

~(e)(1) On or before February 1 of each year, each agency shall
submit to the Attorney General of the United States a report which
shall cover the preceding fiscal year and which shall include—

(A) the number of determinations made by the agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

(B)(i) the number of appeals made by persons under sub-
section (a)(6), the result of such appeals, and the reason for the
act&on upon each appeal that results in a denial of information;
an
(ii) a complete list of all statutes that the agency relies upon

to authorize the agency to withhold information under subsection
(b)(3), a description of whether a court has upheld the decision of
the agency to withhold information under each such statute, and
a concise description of the scope of any information withheld;

(C) the number of requests for records pending before the
agency as of September 30 of the preceding year, and the me-
dian number of days that such requests had been pending be-
fore the agency as of that date;

(D) the number of requests for records received by the
agendcy and the number of requests which the agency proc-
essed;

(E) the median number of days taken by the agency to
process different types of requests;

(F) the total amount of fees collected by the agency for
processing requests; and
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- (G) the number of full-time staff of the agency devoted to
processing requests for records under this section, and the total
amount expended by the agency for processing such requests.
(2) Each agency shall make each such report available to the

public including by computer telecommunications, or if computer
telecommunications means have not been established by the
agency, by other electronic means.

(3) The Attorney General of the United States shall make each
report which has been made available by electronic means avail-
able at a single electronic access point. The Attorney General of the
United States shall notify the Chairman and ranking minority
member of the Committee on Government Reform and Oversight of
the House of Representatives and the Chairman and ranking mi-
nority member of the Committees on Governmental Affairs and the
Judiciary of the Senate, no later than April 1 of the year in which
each such report is issued, that such reports are available by elec-
tronic means.

(4) The Attorney General of the United States, in consultation
with the Director of the Office of Management and Budget, shall
develop reporting and performance guidelines in connection with.
reports required by this subsection by October 1, 1997, and may
establish additional requirements for such reports as the Attorney
General determines may be useful.

(5) The Attorney General of the United States shall submit an
annual report on or before April 1 of each calendar year which
shall include for the prior calendar year a listing of the number of
cases arising under this section, the exemption involved in each
case, the disposition of such case, and the cost, fees, and penalties
assessed under subparagraphs (E) (F), and (G) of subsection (a)(4).
Such report shall also include a description of the efforts under-
taken by the Department of Justice to encourage agency compli-
ance with this section.

(f) For purposes of this section, the term—

(1) “agency” as defined in section 551(1) of this title in-
cludes any executive department, military department, Govern-
ment corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (in-
cluding the Executive Office of the President), or any inde-
pendent regulatory agency; and '

. (2) “record” and any other term used in this section-in ref-
erence to information includes any information that would be
an agency record subject to the requirements of this section
when maintained by an agency in any format, including an
electronic format.

(g) The head of each agency shall prepare and make pubhcly
available upon request, reference material or a guide for requesting
records or information from the agency, subject to the exemptions
1n subsection (b), including—

(1) an index of all major information systems of the
agency,

(2) a description of major information and record locator
systems maintained by the agency; and :
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(3) a handbook for obtaining various types and categories
of public information from the agency pursuant to chapter 35
of title 44, and under this section.

§552a. Records maintained on individuals

(a) DEFINITIONS.—For purposes of this section—

(1) the term “agency” means agency as defined in section
552(e) of this title; :

(2) the term “individual” means a citizen of the United
States or an alien lawfully admitted for permanent residence;

(3) the term “maintain” includes maintain, collect, use, or
disseminate;

(4) the term “record” means any item, collection, or group-
ing of information about an individual that is maintained by
an agency, including, but not limited to, his education, finan-
cial transactions, medical history, and criminal or employment
history and that contains his name, or the identifying number,
symbol, or other identifying particular assigned to the indi-
vidual, such as a finger or voice print or a photograph;

(5) the term “system of records” means a group of any
records under the control of any agency from which informa-
tion is retrieved by the name of the individual or by some iden-
tifying number, symbol, or other identifying particular as-
signed to the individual;

(6) the term “statistical record” means a record in a system
of records maintained for statistical research or reporting pur-
poses only and not used in whole or in part in making any
determination about an identifiable individual, except as pro-
vided by section 8 of title 13;

(7) the term “routine use” means, with respect to the dis-
closure of a record, the use of such record for a purpose which
is compatible with the purpose for which it was collected;

(8) the term “matching program”™—

(A) means any computerized comparison of—

(i) two or more automated systems of records or a
system of records with non-Federal records for the
purpose of—

(I) establishing or verifying the eligibility of,
or continuing compliance with statutory and regu-
latory requirements by, applicants for, recipients
or beneficiaries of, participants in, or providers of
services with respect to, cash or in-kind assistance
or payments under Federal benefit programs, or

(IT) recouping payments or delinquent debts
under such Federal benefit programs, or
(ii) two or more automated Federal personnel or

payroll systems of records or a system of Federal per-
sonnel or payroll records with non-Federal records
(B) but does not include—

(i) matches performed to produce aggregate statis-
tical data without any personal identifiers;

(ii) matches performed to support any research or
statistical project, the specific data of which may not
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be used to make decisions concerning the rights, bene-
fits, or privileges .of specific individuals;

(iii)) matches performed, by an agency (or compo-
nent thereof) which performs as its principal function
any activity pertaining to the enforcement of criminal
laws, subsequent to the initiation of a specific criminal
or civil law enforcement investigation of a named per-
son or persons for the purpose of gathering evidence
against such person or persons;

(iv) matches of tax information (I) pursuant to sec-
tion 6103(d) of the Internal Revenue Code of 1986, (II)
for purposes of tax administration as defined in sec-
tion 6103(b)(4) of such Code, (III) for the purpose of
intercepting a tax refund due an individual under au-
thority granted by section 404(e), 464, or 1137 of the
Social Security Act; or (IV) for the purpose of inter-
cepting a tax refund due an individual under any
other tax refund intercept program authorized by stat-
ute which has been determined by the Director of the
Office of Management and Budget to contain verifica-
tion, notice, and hearing requirements that are sub-
stantially similar to the procedures in section 1137 of
the Social Security Act;

(v) matches—

(I) using records predominantly relating to

Federal personnel, that are performed for routine

administrative purposes (subject to guidance pro-

vided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or
(II) conducted by an agency using only records
from systems of records maintained by that
agency;
if the purpose of the match is not to take any adverse
financial, personnel, disciplinary, or other adverse ac-
tion against Federal personnel;

(vi) matches performed for foreign counterintel-
ligence purposes or to produce background checks for
security clearances of Federal personnel or Federal
contractor personnel;

(vii) - matches performed incident to a levy de-
scribed in'section 6103(k)(8) of the Internal Revenue
Code of 1986; or

(viii) matches performed pursuant to section
202(x)(3) or 1611(e)(1) of the Social Security Act (42
U.S.C. 402(x)(3), 1382(e)(1));

(9) the term “recipient agency” means any agency, or con-
tractor thereof, receiving records contained in a system of
records from a source agency for use in a matching program;

(10) the term “non-Federal agency” means any State or
local government, or agency thereof, which receives records
contained in a system of records from a source agency for use
in a matching program,;

(11) the term “source agency” means any agency which dis-
closes records contained in a system of records to be used in
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a matching program, or any State or local government, or
agency thereof, which discloses records to be used in a match-
ing program;

(12) the term “Federal benefit program” means any pro-
gram administered or funded by the Federal Government, or
by any agent or State on behalf of the Federal Government,
providing cash or in-kind assistance in the form of payments,
grants, loans, or loan guarantees to individuals; and

(13) the term “Federal personnel” means officers and em-
ployees of the Government of the United States, members of
the uniformed services (including members of the Reserve
Components), individuals entitled to receive immediate or de-
ferred retirement benefits under any retirement program of the
Government of the United States (including survivor benefits).
{(b) CONDITIONS OF DISCLOSURE.—No agency shall disclose any

record which is contained in a system of records by any means of
communication to any person, or to another agency, except pursu-
ant to a written request by, or with the prior written consent of,
the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which
maintains the record who have a need for the record in the
performance of their duties;

(2) required under section 552 of this title;

(3) for a routine use as defined in subsection (a)(7) of this
section and described under subsection (e)(4)(D) of this section;

(4) to the Bureau of the Census for purposes of planning
or carrying out a census or survey or related activity pursuant
to the provisions of title 13;

(5) to a recipient who has provided the agency with ad-
vance adequate written assurance that the record will be used
solely as a statistical research or reporting record, and the
record is to be transferred in a form that is not individually
identifiable;

(6) to the National Archives and Records Administration
as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Gov-
ernment, or for evaluation by the Archivist of the United
States or the designee of the Archivist to determine whether
the record has such value;

(7) to another agency or to an instrumentality of any gov-
ernmental jurisdiction within or under the control of the
United States for a civil or criminal law enforcement activity
if the activity is authorized by law, and if the head of the
agency or instrumentality has made a written request to the
agency which maintains the record specifying the particular
portion desired and the law enforcement activity for which the
record is sought;

(8) to a person pursuant to a showing of compelling cir-
cumstances affecting the health or safety of an individual if
upon such disclosure notification is transmitted to the last
known address of such individual,;

(9) to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee thereof,
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any joint committee of Congress or subcommittee of any such
joint committee;

(10) to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the dutles
of the Government Accountability Office;

‘ (11) pursuant to the order of a court of competent JuI’lSdlC-
tion; or

(12) to a consumer reportlng agency in accordance with
section 3711(e) of title 31.

(c) ACCOUNTING OF CERTAIN DISCLOSURES —Each agency, with
respect to each system of records under its control, shall—

(1) except for disclosures made under subsections (bX1) or
(b)(2) of this section, keep an accurate accounting of—

(A) the date nature, and purpose of each disclosure of

a record to any person or to another agency made under.

subsection (b) of this section; and

(B) the name and address of the person or agency to
whom the disclosure is made;

(2) retain the accounting made under paragraph (1) of this
subsection for at least five years or the life of the record,

_whichever is longer after the dlsclosure for which the account-
ing is made;

(3) except for dlsclosures made under subsection (b)X7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request; and

’ (4) inform any person or other agency about any correction
or notation of dispute made. by the agency in accordance with
subsection (d) of this section of any.record that has been dis-
closed to the person or agency if an accounting of the disclo-
sure was made.

(d) AcceEss TO RECORDS.—Each agency that maintains a sys-
tem of records shall—

(1) upon request by any individual to gain access to his
record or to any information pertaining to him which is con-
tained in the system, permit him and-upon his request, a per-
son of his own choosing to accompany him, to review the record
and have a copy made of all or any-portion thereof in a form
comprehensible to him, except that the agency may require the
individual to furnish a written statement authorizing discus-
sion of that individual’s record in the accompanying person’s
presence; ‘

(2) permit the individual to request amendment of a record
pertaining to him and—

(A) not later than 10 days (excluding Saturdays, Sun-
-days, and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and

(B) promptly, either—

(i) make any correction of any portion thereof
which the individual believes is not accurate, relevant,
timely, or complete; or

(1i) inform the individual of its refusal to amend
the record in accordance with his request, the reason
for the refusal, the procedures established by the
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agency for the individual to request a review of that

refusal by the head of the agency or an officer des-

ignated by the head of the agency, and the name and
business address of that official;

(3) permit the individual who disagrees with the refusal of
the agency to amend his record to request a review of such re-
fusal, and not later than 30 days (excluding Saturdays, Sun-
days, and legal public holidays) from the date on which the
individual requests such review, complete such review and
make a final determination unless, for good cause shown, the
head of the agency extends such 30-day period; and if, after his
review, the reviewing official also refuses to amend the record
in accordance with the request, permit the individual to file
with the agency a concise statement setting forth the reasons
for his disagreement with the refusal of the agency, and notify
the individual of the provisions for judicial review of the re-
viewing official’s determination under subsection (g)(1)(A) of
this section;

(4) in any disclosure, containing information about which
the individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this
subsection, clearly note any portion of the record which is dis-
puted and provide copies of the statement and, if the agency
deems it appropriate, copies of a concise statement of the rea-
sons of the agency for not making the amendments requested,
to persons or other agencies to whom the disputed record has
been disclosed; and

(5) nothing in this section shall allow an individual access
to any information compiled in reasonable anticipation of a
civil action or proceeding.

(e) AGENCY REQUIREMENTS.—Each agency that maintains a
system of records shall—

(1) maintain in its records only such information about an
individual as is relevant and necessary to accomplish a pur-
pose of the agency required to be accomplished by statute or
by executive order of the President,;

(2) collect information to the greatest extent practicable di-
rectly from the subject individual when the information may
result in adverse determinations about an individual’s rights,
benefits, and privileges under Federal programs;

(8) inform each individual whom it asks to supply informa-
tion, on the form which it uses to collect the information or on
a separate form that can be retained by the individual—

(A) the authority (whether granted by statute, or by
executive order of the President) which authorizes the
solicitation of the information and whether disclosure of
such information is mandatory or voluntary;

(B) the principal purpose or purposes for which the
information is intended to be used;

(C) the routine uses which may be made of the infor-
mation, as published pursuant to paragraph (4)(D) of this
subsection; and

(D) the effects on him, if any, of not providing all or
any part of the requested information;
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(4) subject to the provisions of paragraph (11) of this sub-
section, publish in the Federal Register upon establishment or
revision a notice of the existence and character of the system
of records, which notice shall include—

(A) the name and location of the system;

(B) the categories of individuals on whom records are
maintained in the system;-

(C) the categories of records maintained in the system;

(D) each routine use of the records contained in the
system, including the categories of users and the purpose
of such use;

(E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention, and dis-
posal of the records;

(F) the title and business address of the agency official
who is responsible for the system of records;

(G) the agency procedures whereby an individual can
be notified at his request if the system of records contains
a record pertaining to him;- .

(H) the agency- procedures whereby an 1 individual can
be notified at his request how he can gain access to any
record pertaining to him contained in the system of
records, and how he can contest its content; and

~ (I) the categories of sources of records in the system;

(5) maintain all records which are used by the agency in

" making any determination about any individual with such ac-

curacy, relevance, timeliness, and completeness as is reason-

ably necessary to assure- fairness to the individual in the deter-
-mination; :

(6) prior to disseminating any record about an individual
to any person other than an agency, unless the dissemination
is made pursuant to subsection (b)(2) of this section, make rea-
sonable efforts to assure that such records are accurate, com-
plete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exer-
cises rights guaranteed by the First Amendment unless ex-
pressly authorized by statute or by the individual about whom
the record is maintained or unless pertinent to and within the
scope of an authorized law enforcement activity;

(8) make reasonable efforts to serve notice on an individual
when any record on such individual is made available to any
person under compulsory legal process when such process be-
comes a ‘matter of public record;

(9) establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any system
of records, or in maintaining any record, and instruct each
such person with respect to such rules and the requirements
of this section, including any other rules and procedures
adopted pursuant to this section  and the penalties for non-
compliance;

(10) establish appropriate administrative, technical, and
physical safeguards to insure the security and confidentiality of
records and to protect against any anticipated threats or haz-
ards to their security or integrity which could result in sub-

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 680 2005



681 U.S. CODE PROVISIONS Sec. 552a e

stantial harm, embarrassment, inconvenience, or unfairness to
any individual on whom information is maintained;

(11) at least 30 days prior to publication of information
under paragraph (4)(D) of this subsection, publish in the Fed-
eral Register notice of any new use or intended use of the
information in the system, and provide an opportunity for in-
terested persons to submit written data, views, or arguments
to the agency; and

(12) if such agency is a recipient agency or a source agency
in a matching program with a non-Federal agency, with re-

- spect to any establishment or revision of a matching program,
at least 30 days prior to conducting such program, publish in
the Federal Register notice of such establishment or revision.
(f) AGENCY RULES.—In order to carry out the provisions of this

section, each agency that maintains a system of records shall pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of section 553 of this title, which shall—
(1) establish procedures whereby an individual can be noti-
fied in response to his request if any system of records named
by the individual contains a record pertaining to him;
(2) define reasonable times, places, and requirements for
identifying an individual who requests his record or informa-
tion pertaining to him before the agency shall make the record
or information available to the individual;
(3) establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to
him, including special procedure, if deemed necessary, for the
disclosure to an individual of medical records, including psy-
chological records, pertaining to him;
(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or informa-
tion pertaining to the individual, for making a determination
on the request, for an appeal within the agency of an initial
adverse agency determination, and for whatever additional
means may be necessary for each individual to be able to exer-
cise fully his rights under this section; and
(5) establish fees to be charged, if any, to any individual
for making copies of his record, excluding the cost of any
search for and review of the record.
The Office of the Federal Register shall biennially compile and pub-
lish the rules promulgated under this subsection and agency no-
tices published under subsection (e)(4) of this section in a form
available to the public at low cost.

(gX1) CiviL. REMEDIES.—Whenever any agency '

(A) makes a determination under subsection (d)(3) of this
section not to amend an individual’s record in accordance with
his request, or fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual request under
subsection (d)(1) of this section;

(C) fails to maintain any record concerning any individual
with such accuracy, relevance, timeliness, and completeness as
is necessary to assure fairness in any determination relating to
the qualifications, character, rights, or opportunities of, or ben-
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efits to the individual that may be made on the basis of such
record, and consequently a determination is made which is ad-
verse to the individual; or
: (D) fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way as to have
an adverse effect on an individual,
the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the
matters under the provisions.of this subsection.

(2)(A) In any suit brought under the provisions of subsection
(g)(1)(A) of this section, the court may order the agency to amend
the individual’s record in accordance with his request or in such

other way as the court may direct. In such a case the court. shall
determine. the matter de novo.

(B) The court may assess against the United States reasonable
attorney fees-and other litigation costs reasonably incurred in any
case under this paragraph in Wthh the complainant has substan-
tially prevailed.

(3)(A) In any suit brought under the provisions of subsection
(g)(1XB) of this section, the court. may enjoin the agency from with-
holding the records and order the production to the complainant of
any agency records improperly withheld from him. In such a case
the court shall determine the matter de novo, and may examine the
contents of any agency records in camera to determine whether the
records or any portion thereof may be withheld under any of the
exemptions set. forth in subsection (k) of this section; and the bur-
den is on the agency to sustain its action.

-(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complalnant has substan-
tially prevailed.

(4) In any suit brought under: the prov1s1ons of subsection
(2)(AXC) or'(D) of this-section in- which the court determines that

. the agency acted in a manner which was intentional or willful, the
United States shall be liable to:the individual.in an amount equal
to the sum of—

(A) actual damages sustained by the. 1nd1v1dual as a result
of the refusal or failure, but in no-case shall a person entitled
to recovery receive less than the sum of $1,000; and

(B) the costs of the action together with reasonable attor-

- ney fees as determined by the court. ,

(5) An action to enforce any liability created under this section
may be brought in the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, without regard.to the amount in controversy,
within two years from the date'on which the cause of action arises,
except that where an agency has materially and willfully misrepre-
sented any information required under this section to be disclosed
to an individual and the information so misrepresented is material
to establishment of the liability of the agency to .the individual
under this section, the action may be brought at any time within
two years after discovery by the individual of the misrepresenta-
tion. Nothing in this section shall be construed to authorize any
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civil action by reason of any injury sustained as the result of a dis-
closure of a record prior to September 27, 1975.

(h) RIGHTS OF LEGAL GUARDIANS.—For the purposes of this
section, the parent of any minor, or the legal guardian of any indi-
vidual who has been declared to be incompetent due to physical or
mental incapacity or age by a court of competent jurisdiction, may
act on behalf of the individual.

(i)(1) CRIMINAL PENALTIES.—Any officer or employee of an
agency, who by virtue of his employment or official position, has
possession of, or access to, agency records which contain individ-
ually identifiable information the disclosure of which is prohibited
by this section or by rules or regulations established thereunder,
and who knowing that disclosure of the specific material is so pro-
hibited, willfully discloses the material in any manner to any per-
son or agency not entitled to receive it, shall be guilty of a mis-
demeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully main-
tains a system of records without meeting the notice requirements
of subsection (e)(4) of this section shall be guilty of a misdemeanor
and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains
any record concerning an individual from an agency under false

retenses shall be guilty of a misdemeanor and fined not more than
5,000.

(j) GENERAL EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (¢), and (e) of this
title, to exempt any system of records within the agency from any
part of this section except subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11), and (i) if the system of
records is—

(1) maintained by the Central Intelligence Agency; or
(2) maintained by an agency or component thereof which
performs as its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to pre-
vent, control, or reduce crime or to apprehend criminals, and
the activities of prosecutors, courts, correctional, probation,
pardon, or parole authorities, and which consists of (A) infor-
mation compiled for the purpose of identifying individual crimi-
nal offenders and alleged offenders and consisting only of iden-
tifying data and notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, confinement, release, and
parole and probation status; (B) information compiled for the
purpose of a criminal investigation, including reports of inform-
ants and investigators, and associated with an identifiable
individual; or (C) reports identifiable to an individual compiled
at any stage of the process of enforcement of the criminal laws
from arrest or indictment through release from supervision.
At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(k) SpeciFic EXEMPTIONS.—The head of any agency may pro-

mulgate rules, in accordance with the requirements (including gen-
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eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from sub-
sections (c)(3), (d), (eX1), (e)4)XG), (H), and (I) and (f) of this section
if the system of records is— .
, (1) subject to the provisions of section 552(b)(1) of thi
title;

(2) investigatory material compiled for law enforcement
purposes, other than material within the scope of subsection
()(2) of this section: Provided, however, That if any individual
is denied any right, privilege, or benefit that he would other-
wise be entitled by Federal law, or for which he would other-
wise be eligible, as a result of the maintenance of such mate-
rial, such material shall be provided to such individual, except'
to the extent that the disclosure of such material would reveal
the identity of a source who furnished information to the Gov-
ernment under an express promise that the identity of the
source would be held in confidence, or, prior to the effective
date of this section, under an implied promise that the identity
of the source would be held in confidence;

(3) maintained in connection with providing protective
services to the President of the United States or other individ-
uals pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as
statistical records;

(5) investigatory material compiled solely for the purpose
of determining suitability, eligibility, or qualifications for Fed-
eral civilian employment, military service, Federal contracts, or
access to classified information, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence;

(6) testing or examination material used solely to deter-
mine individual qualifications for appointment or promotion in
the Federal service the disclosure of which would compromise

the objectivity or fairness of the testing or examination process;
or :
(7) evaluation material used to determine potential for pro-
motion in the armed services, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence.
At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

((1) ArcHIVAL RECORDS.—Each agency record which is
accepted by the Archivist of the United States for storage, proc-
essing, and servicing in accordance with section 3103 of title 44
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shall, for the purposes of this section, be considered to be main-
tained by the agency which deposited the record and shall be sub-
ject to the provisions of this section. The Archivist of the United
States shall not disclose the record except to the agency which
maintains the record, or under rules established by that agency
which are not inconsistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the United
States as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Govern-
ment, prior to the effective date of this section, shall, for the pur-
poses of this section, be considered to be maintained by the Na-
tional Archives and shall not be subject to the provisions of this
section, except that a statement generally describing such records
(modeled after the requirements relating to records subject to sub-
sections (e)(4)(A) through (G) of this section) shall be published in
the Federal Register.

(3) Each agency record pertaining to an identifiable individual
which is transferred to the National Archives of the United States
as a record which has sufficient historical or other value to warrant
its continued preservation by the United States Government, on or
after the effective date of this section, shall, for the purposes of this
section, be considered to be maintained by the National Archives
and shall be exempt from the requirements of this section except
subsections (e)(4)(A) through.(G) and (e)(9) of this section.

(m)(1) GOVERNMENT CONTRACTORS.—When an agency provides
by a contract for the operation by or on behalf of the agency of a
system of records to accomplish an agency function, the agency
shall, consistent with its authority, cause the requirements of this
section to be applied to such system. For purposes of subsection (i)
of this section any such contractor and any employee of such con-
tractor, if such contract is agreed to on or after the effective date
of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed
under section 3711(e) of title 31 shall not be considered a con-
tractor for the purposes of this section.

{n) MAILING LISTS.—An individual’s name and address may not
be sold or rented by an agency unless such action is specifically
authorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be
made public.

(0) MATCHING AGREEMENTS.—(1) No record which is contained
in a system of records may be disclosed to a recipient agency or
non-Federal agency for use in a computer matching program except
pursuant to a written agreement between the source agency and
the recipient agency or non-Federa] agency specifying—

(A) the purpose and legal authority for conducting the pro-

gram,

(B) the justification for the program and the anticipated
results, including a specific estimate of any savings;

(C) a description of the records that will be matched, in-
cluding each data element that will be used, the approximate
number of records that will be matched, and the projected
starting and completion dates of the matching program,;
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(D) procedures for providing individualized notice at the
time of application, and notice periodically thereafter as di-
rected by the Data Integrity Board of such agency (subject to
guidance provided by the Director of the Office of Management
and Budget pursuant to subsection (v)), to—

(i) applicants for and recipients of financial assistance or
payments under Federal benefit programs, and

(ii) applicants for and holders of positions as Federal per-
sonnel,
that any information provided by such applicants, recipients,
holders, and individuals may be subject to verification through
matching programs;

(E) procedures for verifying information produced in such

. matching program as required by subsection (p);

(F) procedures for the retention and timely destruction of
identifiable records created by a recipient agency or non-Fed-
eral agency in such matching program;

(G) procedures for ensuring the administrative, technical,
and physical security of the records matched and the results of
such programs;

(H) prohibitions on. duplication and redisclosure of records
provided by the source agency within or outside the recipient
agency or the non-Federal agency, except where required by
law or essential to the conduct of the matching program;

(I) procedures governing the use by a recipient agency or
non-Federal agency of records provided in a matching program
by a source agency, including procedures governing return of
the records to the source agency or destruction of records used
in such program,;

(J) information on assessments that have been made on
the accuracy of the records that will be used in such matching
program; and

(K) that the Comptroller General may have access to all
records of a recipient agency or a non-Federal agency that the
Comptroller General deems necessary in order to monitor or
verify compliance with the agreement.

(2)(A) A copy of each agreement entered into pursuant to para-
graph (1) shall—

(i) be transmitted to the Committee on Governmental Af-
fairs of the Senate and the Committee on Government Oper-
ations of the House of Representatives; and

(ii) be available upon request to the public.

(B) No such agreement shall be effective until 30 days after the
date on which such a copy is transmitted pursuant to subpara-
graph (A)(i).

(C) Such an agreement shall remain in effect only for such pe-
riod, not to exceed 18 months, as the Data Integrity Board of the
agency determines is appropriate in light of the purposes, and
length of time necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agree-
ment pursuant to subparagraph (C), the Data Integrity Board of
the agency may, without additional review, renew the matching
agreement for a current, ongoing matching program for not more
than one additional year if—
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d(i) such program will be conducted without any change;
an

(ii) each party to the agreement certifies to the Board in
writing that the program has been conducted in compliance
with the agreement.

(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS.—
(1) In order to protect any individual whose records are used in a
matching program, no recipient agency, non-Federal agency, or
source agency may suspend, terminate, reduce, or make a final de-
nial of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action against
such individual, as a result of information produced by such match-
ing program, until—

(A)(a) the agency has independently verified the informa-
tion; or
(ii) the Data Integrity Board of the agency, or in the case of

a non-Federal agency the Data Integrity Board of the source
agency, determines in accordance with guidance issued by the Di-
rector of the Office of Management and Budget that—

(I) the information is limited to identification and amount of
benefits paid by the source agency under a Federal benefit pro-
gram, and

(IT) there is a high degree of confidence that the information
provided to the recipient agency is accurate;

(B) the individual receives a notice from the agency con-
taining a statement of its findings and informing the indi-
vidual of the opportunity to contest such findings; and

(C)@) the expiration of any time period established for the
program by statute or regulation for the individual to respond
to that notice; or
(i1) in the case of a program for which no such period is estab-

lished, the end of the 30-day period beginning on the date on which
notice under subparagraph (B) is mailed or otherwise provided to
the individual.

(2) Independent verification referred to in paragraph (1) re-
quires investigation and confirmation of specific information relat-
ing to an individual that is used as a basis for an adverse action
against the individual, including where applicable investigation
and confirmation of—

(A) the amount of any asset or income involved;

(B) whether such individual actually has or had access to
such asset or income for such individual’s own use; and

(C) the period or periods when the individual actually had
such asset or income.

(3) Notwithstanding paragraph (1), an agency may take any
appropriate action otherwise prohibited by such paragraph if the
agency determines that the public health or public safety may be
adversely affected or significantly threatened during any notice pe-
riod required by such paragraph.

(@) SANCTIONS.—(1) Notwithstanding any other provision of
law, no source agency may disclose any record which is contained
in a system of records to a recipient agency or non-Federal agency
for a matching program if such source agency has reason to believe
that the requirements of subsection (p), or any matching agreement
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entered into pursuant to subsection (o), or both, are not being met
by such recipient agency.

(2) No source agency may renew a matching agreement
unless—

(A) the recipient agency or non-Federal agency has cer-
tified that it has complied with the provisions of that agree-
ment; and

(B) the source agency has no reason to believe that the cer-
tification is inaccurate.

(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS.—Each
agency that proposes to establish or make a significant change in
a system of records or a matching program shall provide adequate
advance notice of any such proposal (in duplicate) to the Committee
on Government Operations of the House of Representatives, the
Committee on Governmental Affairs of the Senate, and the Office
of Management and Budget in order to permit an evaluation of the
probable or potential effect of such proposal on the privacy or other
rights of individuals.

(s) BIENNIAL REPORT.—The President shall biennially submit
to the Speaker of the House of Representatives and the President
pro tempore of the Senate a report— :

(1) describing the actions of the Director of the Office of
Management and Budget pursuant to section 6 of the Privacy
Act of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access
and amendment under this section during such years;

(3) identifying changes in or additions to systems of
records;

(4) containing such other information concerning adminis-
tration of this section as may be necessary or useful to the
Congress in reviewing the effectiveness of this section in car-
rying out the purposes of the Privacy Act of 1974.

(t)(1) EFFecT OF OTHER LAwWs.—No agency shall rely on any
exemption contained in section 552 of this title to withhold from an
individual any record which is otherwise accessible to such indi-
vidual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to
withhold from an individual any record which is otherwise acces-
siblle to such individual under the provisions of section 552 of this
title.

(u) DATA INTEGRITY BOARDS.—(1) Every agency conducting or
participating in a matching program shall establish a Data Integ-
rity Board to oversee and coordinate among the various compo-
nents of such agency the agency’s implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials
designated by the head of the agency, and shall include any senior
official designated by the head of the agency as responsible for im-
plementation of this section, and the inspector general of the
agency, if any. The inspector general shall not serve as chairman
of the Data Integrity Board.

(3) Each Data Integrity Board—

(A) shall review, approve, and maintain all written agree-
ments for receipt or disclosure of agency records for matching
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programs to ensure compliance with subsection (o), and all rel-

evant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the
agency has participated during the year, either as a source
agency or recipient agency, determine compliance with applica-
ble laws, regulations, guidelines, and agency agreements, and
assess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which
the agency has participated during the year, either as a source
agency or recipient agency, for continued justification for such
disclosures;

(D) shall compile an annual report, which shall be sub-
mitted to the head of the agency and the Office of Management
and Budget and made available to the public on request, de-
scribing the matching activities of the agency, including—

(i) matching programs in which the agency has partici-
pated as a source agency or recipient agency;

(ii) matching agreements proposed under subsection
(o) that were disapproved by the Board; .

(iii) any changes in membership or structure of the
Board in the preceding year;

(iv) the reasons for any waiver of the requirement in
paragraph (4) of this section for completion and submission
of a cost-benefit analysis prior to the approval of a match-
ing program; :

(v) any violations of matching agreements that have
bec(ain alleged or identified and any corrective action taken;
an

(vi) any other information required by the Director of
the Office of Management and Budget to be included in
such report;

(E) shall serve as a clearinghouse for receiving and pro-
viding information on the accuracy, completeness, and reli-
ability of records used in matching programs;

(F) shall provide interpretation and guidance to agency
components and personnel on the requirements of this section
for matching programs;

(G) shall review agency recordkeeping and disposal policies
and practices for matching programs to assure compliance with
this section; and

(H) may review and report on any agency matching activi-
ties that are not matching programs.

(4)(A) Except as provided in subparagraphs (B) and (C), a Data
Integrity Board shall not approve any written agreement for a
matching program unless the agency has completed and submitted
to such Board a cost-benefit analysis of the proposed program and
such analysis demonstrates that the program is likely to be cost
effective. 1

(B) The Board may waive the requirements of subparagraph
(A) of this paragraph if it determines in writing, in accordance with
guidelines prescribed by the Director of the Office of Management
and Budget, that a cost-benefit analysis is not required.

1S0 in original. Probably should be “cost-effective.”
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(C) A cost-benefit analysis shall not be required under sub-
paragraph (A) prior to the initial approval of a written agreement
for a matching program that is specifically required by statute. Any
subsequent written agreement for such a program shall not be ap-
proved by the Data Integrity Board unless the agency has sub-
mitted a cost-benefit analysis of the program as conducted under
the preceding approval of such agreement. :

(5)(A) If a matching agreement is disapproved by a Data Integ-
rity Board, any party to such agreement may appeal the dis-
approval to the Director of the Office of Management and Budget.
Timely notice of the filing of such an appeal shall be provided by
the Director of the Office of Management and Budget to the Com-
mittee on Governmental Affairs of the Senate and the Committee
on Government Operations of the House of Representatives.

(B) The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the disapproval of
a Data Integrity Board if the Director determines that—

(i) the matching program will be consistent with all appli-
cable legal, regulatory, and policy requirements;

(ii) there is adequate evidence that the matching agree-
ment will be cost-effective; and

(iii) the matching program is in the public interest.

(C) The decision of the Director to approve a matching agree-
ment shall not take effect until 30 days after it is reported to com-
mittees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office
of Management and Budget disapprove a matching program pro-
posed by the inspector general of an agency, the inspector general
may report the disapproval to the head of the agency and to the
Congress. :

(6) In the reports required by paragraph (3)(D), agency match-
ing activities that are not matching programs may be reported on
an aggregate basis, if and to the extent necessary to protect ongo-
ing law enforcement or counterintelligence investigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES.—
The Director of the Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public
comment, prescribe guidelines and regulations for the use of
agencies in implementing the provisions of this section; and

(2) provide continuing assistance to and oversight of the
implementation of this section by agencies.

§552b. Open meetings

(a) For purposes of this section— :

(1) the term “agency” means any agency, as defined in sec-
tion 552(e) of this title, headed by a collegial body composed of
two or more individual members, a majority of whom are ap-
pointed to such position by the President with the advice and
consent of the Senate, and any subdivision thereof authorized
to act on behalf of the agency;

(2) the term “meeting” means the deliberations of at least

. the number of individual agency members required to take ac-
tion on behalf of the agency where such deliberations deter-
mine or result in the joint conduct or disposition of official
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agency business, but does not include deliberations required or

permitted by subsection (d) or (e); and

(3) the term “member” means an individual who belongs to
a collegial body heading an agency.

(b) Members shall not jointly conduct or dispose of agency busi-
ness other than in accordance with this section. Except as provided
in subsection (c), every portion of every meeting of an agency shall
be open to public observation.

(c) Except in a case where the agency finds that the public in-
terest requires otherwise, the second sentence of subsection (b)
shall not apply to any portion of an agency meeting, and the
requirements of subsections (d) and (e) shall not apply to any infor-
mation pertaining to such meeting otherwise required by this sec-
tion to be disclosed to the public, where the agency properly deter-
mines that such portion or portions of its meeting or the disclosure
of such information is likely to—

(1) disclose matters that are (A) specifically authorized
under criteria established by an Executive order to be kept se-
cret in the interests of national defense or foreign policy and
(B) in fact properly classified pursuant to such Executive order;

(2) relate solely to the internal personnel rules and prac-
tices of an agency;

(3) disclose matters specifically exempted from disclosure
by statute (other than section 552 of this title), provided that
such statute (A) requires that the matters be withheld from
the public in such a manner as to leave no discretion on the
issue, or (B) establishes particular criteria for withholding or
refers to particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial infor-
mation obtained from a person and privileged or confidential;

(5) involve accusing any person of a crime, or formally cen-
suring any person;

(6) disclose information of a personal nature where disclo-
sure would constitute a clearly unwarranted invasion of per-
sonal privacy;

(7) disclose investigatory records compiled for law enforce-

. ment purposes, or information which if written would be con-

tained in such records, but only to the extent that the produc-
tion of such records or information would (A) interfere with
enforcement proceedings, (B) deprive a person of a right to a
fair trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of
a confidential source and, in the case of a record compiled by
a criminal law enforcement authority in the course of a crimi-
nal investigation, or by an agency conducting a lawful national
security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investiga-
tive techniques and procedures, or (F) endanger the life or
physical safety of law enforcement personnel;

(8) disclose information contained in or related to examina-
tion, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or
supervision of financial institutions;

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 691 2005



Sec. 552b U.S. CODE PROVISIONS 692

1(51)) disclose information the premature disclosure of which
would—

(A) in the case of an agency which regulates cur-
rencies, securities, commodities, or financial institutions,
be likely to (i) lead to significant financial speculation in
currencies, securities, or commodities, or (ii) significantly
endanger the stability of any financial institution; or

(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action,

except that subparagraph (B) shall not apply in any instance

where the agency has already disclosed to the public the con-
tent or nature of its proposed action, or where the agency is
required by law to make such disclosure on its own initiative
prior to taking final agency action on such proposal; or

(10) specifically concern the agency’s issuance of a sub-
pena, or the agency’s participation in a civil action or pro-
ceeding, an action in a foreign court or international tribunal,
or an arbitration, or the initiation, conduct, or disposition by
the agency of a particular case of formal agency adjudication
pursuant to the procedures in section 554 of this title or other-
wise involving a determination on the record after opportunity
for a hearing.

(d)X1) Action under subsection (c¢) shall be taken only when a
majority of the entire membership of the agency (as defined in sub-
section (a)}(1)) votes to take such action. A separate vote of the
agency members shall be taken with respect to each agency meet-
ing a portion or portions of which are proposed to be closed to the
public pursuant to subsection (¢), or with respect to any informa-
tion which is proposed to be withheld under subsection (c). A single
vote may be taken with respect to a series of meetings, a portion
or portions of which are proposed to be closed to the public, or with
respect to any information concerning such series of meetings, so
long as each meeting in such series involves the same particular
matters and is scheduled to be held no more than thirty days after
the initial meeting in such series. The vote of each agency member
participating in such vote shall be recorded and no proxies shall be
allowed. -

(2) Whenever any person whose interests may be directly af-
fected by a portion of a meeting requests that the agency close such
portion to the public for any of the reasons referred to in paragraph
(5), (6), or (7) of subsection (c), the agency, upon request of any one
of its members, shall vote by recorded vote whether to close such
meeting,

(3) Within one day of any vote taken pursuant to paragraph (1)
or (2), the agency shall make publicly available a written copy of
such vote reflecting the vote of each member on the question. If a
portion of a meeting is to be closed to the public, the agency shall,
within one day of the vote taken pursuant to paragraph (1) or (2)
of this subsection, make publicly available a full written expla-
nation of its action closing the portion together with a list of all
persons expected to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be
closed to the public pursuant to paragraph (4), (8), (9XA), or (10)
of subsection (c), or any combination thereof, may provide by regu-

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 692 2005



693 U.S. CODE PROVISIONS Sec. 552b

lation for the closing of such meetings or portions thereof in the
event that a majority of the members of the agency votes by re-
corded vote.at the beginning of such meeting, or portion thereof, to
close the exempt portion or portions of the meeting, and a copy of
such vote, reflecting the vote of each member on the question, is
made available to the public. The provisions of paragraphs (1), (2),
and (3) of this subsection and subsection (e) shall not apply to any
portion of a meeting to which such regulations apply: Provided,
That the agency shall, except to the extent that such information
is exempt from disclosure under the provisions of subsection (c),
provide the public with public announcement of the time, place,
and subject matter of the meeting and of each portion thereof at
the earliest practicable time.

(e)(1) In the case of each meeting, the agency shall make public
announcement, at least one week before the meeting, of the time,
place, and subject matter of the meeting, whether it is to be open
or closed to the public, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting. Such announcement shall be made unless
a majority of the members of the agency determines by a recorded
vote that agency business requires that such meeting be called at
an earlier date, in which case the agency shall make public
announcement of the time, place, and subject matter of such meet-
ing, and whether open or closed to the public, at the earliest prac-
ticable time.

(2) The time or place of a meeting may be changed following
the public announcement required by paragraph (1) only if the
agency publicly announces such change at the earliest practicable
time. The subject matter of a meeting, or the determination of the
agency to open or close a meeting, or portion of a meeting, to the
public, may be changed following the public announcement re-
quired by this subsection only if (A) a majority of the entire mem-
bership of the agency determines by a recorded vote that agency
business so requires and that no earlier announcement of the
change was possible, and (B) the agency publicly announces such
change and the vote of each member upon such change at the ear-
liest practicable time.

(3) Immediately following each public announcement required
by this subsection, notice of the time, place, and subject matter of
a meeting, whether the meeting is open or closed, any change in
one of the preceding, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting, shall also be submitted for publication in
the Federal Register.

(H(1) For every meeting closed pursuant to paragraphs (1)
through (10) of subsection (c), the General Counsel or chief legal of-
ficer of the agency shall publicly certify that, in his or her opinion,
the meeting may be closed to the public and shall state each rel-
evant exemptive provision. A copy of such certification, together
with a statement from the presiding officer of the meeting setting
forth the time and place of the meeting, and the persons present,
shall be retained by the agency. The agency shall maintain a com-
plete transcript or electronic recording adequate to record fully the
proceedings of each meeting, or portion of a meeting, closed to the
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public, except that in the case of a meeting, or portion of a meeting,
closed to the public pursuant to paragraph (8), (9XA), or (10) of
subsection (c), the agency shall maintain either such a transcript
or recording, or a set of minutes. Such minutes shall fully and
clearly describe all matters discussed and shall provide a full and
accurate summary of any actions taken, and the reasons therefor,
including a description of each of the views expressed on any item
and the record of any rollcall vote (reflecting the vote of each mem-
ber on the question). All documents considered in connection with
any action shall be identified in such minutes.

(2) The agency shall make promptly available to the public, in
a place easily accessible to the public, the transcript, electronic re-
cording, or minutes (as required by paragraph (1)) of the discussion
of any item on the agenda, or of any item of the testimony of any
witness received at the meeting, except for such item or items of
such discussion or testimony as the agency determines to contain
information which may be withheld under subsection (c). Copies of
such transcript, or minutes, or a transcription of such recording
disclosing the identity of each speaker, shall be furnished to any
person at the actual cost of duplication or transcription. The agency
shall maintain a complete verbatim copy of the transcript, a com-
plete copy of the minutes, or a complete electronic recording of each
meeting, or portion of a meeting, closed to the public, for a period
of at least two years after such meeting, or until one year after the
conclusion of any agency proceeding with respect to which the
meeting or portion was held, whichever occurs later.

(g) Each agency subject to the requirements of this section
shall, within 180 days after the date of enactment of this section,
following consultation with the Office of the Chairman of the
Administrative Conference of the United States and published no-
tice in the Federal Register of at least thirty days and opportunity
for written comment by any person, promulgate regulations to im-
plement the requirements of subsections (b) through (f) of this sec-
tion. Any person may bring a proceeding in the United States Dis-
trict Court for the District of Columbia to require an agency to pro-
mulgate such regulations if such agency has not promulgated such
regulations within the time period specified herein. Subject to any
limitations of time provided by law, any person may bring a pro-
ceeding in the United States Court of Appeals for the District of
Columbia to set aside agency regulations issued pursuant to this
subsection that are not in accord with the requirements of sub-
sections (b) through (f) of this section and to require the promulga-
tion of regulations that are in accord with such subsections.

(h)(1) The district courts of the United States shall have juris-
diction to enforce the requirements of subsections (b) through (f) of
this section by declaratory judgment, injunctive relief, or other re-
lief as may be appropriate. Such actions may be brought by any
person against an agency prior to, or within sixty days after, the
meeting out of which the violation of this section arises, except that
if public announcement of such meeting is not initially provided by
the agency in accordance with the requirements of this section,
such action may be instituted pursuant to this section at any time
prior to sixty days after any public announcement of such meeting.
Such actions may be brought in the district court of the United
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States for the district in which the agency meeting is held or in
which the agency in question has its headquarters, or in the Dis-
trict Court for the District of Columbia. In such actions a defendant
shall serve his answer within thirty days after the service of the
complaint. The burden is on the defendant to sustain his action. In
deciding such cases the court may examine in camera any portion
of the transcript, electronic recording, or minutes of a meeting
closed to the public, and may take such additional evidence as it
deems necessary. The court, having due regard for orderly adminis-
tration and the public interest, as well as the interests of the par-
ties, may grant such equitable relief as it deems appropriate, in-
cluding granting an injunction against future violations of this sec-
tion or ordering the agency to make available to the public such
portion of the transcript, recording, or minutes of a meeting as is
not authorized to be withheld under subsection (¢} of this section.

(2) Any Federal court otherwise authorized by law to review
agency action may, at the application of any person properly par-
ticipating in the proceeding pursuant to other applicable law, in-
quire into violations by the agency of the requirements of this sec-
tion and afford such relief as it deems appropriate. Nothing in this
section authorizes any Federal court having jurisdiction solely on
the basis of paragraph (1) to set aside, enjoin, or invalidate any
agency action (other than an action to close a meeting or to with-
hold information under this section) taken or discussed at any
agency meeting out of which the violation of this section arose.

(i) The court may assess against any party reasonable attorney
fees and other litigation costs reasonably incurred by any other
party who substantially prevails in any action brought in accord-
ance with the provisions of subsection (g) or (h) of this section, ex-
cept that costs may be assessed against the plaintiff only where the
court finds that the suit was initiated by the plaintiff primarily for
frivolous or dilatory purposes. In the case of assessment of costs
against an agency, the costs may be assessed by the court against
the United States.

() Each agency subject to the requirements of this section shall
annually report to the Congress regarding the following:

(1) The changes in the policies and procedures of the
agency under this section that have occurred during the pre-
ceding 1-year period.

(2) A tabulation of the number of meetings held, the
exemptions applied to close meetings, and the days of public
notice provided to close meetings.

(3) A brief description of litigation or formal complaints
concerning the implementation of this section by the agency.

(4) A brief explanation of any changes in law that have af-
fected the responsibilities of the agency under this section.

(k) Nothing herein expands or limits the present rights of any
person under section 552 of this title, except that the exemptions
set forth in subsection (c) of this section shall govern in the case
of any request made pursuant to section 552 to copy or inspect the
transcripts, recordings, or minutes described in subsection (f) of
this section. The requirements of chapter 33 of title 44, United
States Code, shall not apply to the transcripts, recordings, and
minutes described in subsection (f) of this section.
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(1) This section does not constitute authority to withhold any
information from Congress, and does not authorize the closing of
any agency meeting or portion thereof required by any other provi-
sion of law to be open.

(m) Nothing in this section authorizes any agency to withhold
from any individual any record, including transcripts, recordings,
or minutes required by this section, which is otherwise accessible
to such individual under section 552a of this title.

§553. Rule making

(a) This section applies, according to the provisions thereof, ex-
cept to the extent that there is involved—

(1) a military or foreign affairs function of the United

States; or

(2) a matter relating to agency management. or personnel
or to public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published
in the Federal Register, unless persons subject thereto are named
and either personally served or otherwise have actual notice
thereof in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public
rule making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms or substance of the proposed rule or

a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this sub-
section does not apply—

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the
rules issued) that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest.

(c) After notice required by this section, the agency shall give
interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of
the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and pur-
pose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of
this title apply instead of this subsection.

(d) The required publication or service of a substantive rule
shall be made not less than 30 days before its effective date,
except—

(1) a substantive rule which grants or recognizes an
exemption or relieves a restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause
found and published with the rule.

(e) Each agency shall give an interested person the right to
petition for the issuance, amendment, or repeal of a rule.
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§554. Adjudications

(a) This section applies, according to the provisions thereof, in
every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the
extent that there is involved—

(1) a matter subject to a subsequent trial of the law and
the facts de novo in a court;

(2) the selection or tenure of an employee, except a 1
administrative law judge appointed under section 3105 of this
title; .

(3) proceedings in which decisions rest solely on inspec-
tions, tests, or elections;

(4) the conduct of military or foreign affairs functions;

(5) cases in which an agency is acting as an agent for a
court; or

(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be
timely informed of—

(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under which the
hearing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact
or law; and in other instances agencies may by rule require respon-
sive pleading. In fixing the time and place for hearings, due regard
shall be had for the convenience and necessity of the parties or
their representatives.

. (¢) The agency shall give all interested parties opportunity
or—

(1) the submission and consideration of facts, arguments,
offers of settlement, or proposals of adjustment when time, the
nature of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to deter-
mine a controversy by consent, hearing and decision on notice
and in accordance with sections 556 and 557 of this title.

(d) The employee who presides at the reception of evidence
pursuant to section 556 of this title shall make the recommended
decision or initial decision required by section 557 of this title, un-
less he becomes unavailable to the agency. Except to the extent re-
quired for the disposition of ex parte matters as authorized by law,
such an employee may not—

(1) consult a person or party on a fact in issue, unless on
notice and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direc-
tion of an employee or agent engaged-in the performance of
investigative or prosecuting functions for an agency.

An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that
or a factually related case, participate or advise in the decision, rec-
ommended decision, or agency review pursuant to section 557 of

1 So in original.
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this title, except as witness or counsel in public proceedings. This
subsection does not apply—

(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of
rates, facilities, or practices of public utilities or carriers; or
' (C) to the agency or a member or members of the body
comprising the agency.
(e) The agency, with like effect as in the case of other orders,
and in its sound discretion, may issue a declaratory order to termi-
nate a controversy or remove uncertainty.

§555. Ancillary matters

(a) This section applies, according to the provisions thereof, ex-
cept as otherwise provided by this subchapter. ’

(b) A person compelled to appear in person before an agency
or representative thereof is entitled to be accompanied, rep-
resented, and advised by counsel or, if permitted by the agency, by
other qualified representative. A party is entitled to appear in per-
son or by or with counsel or other duly qualified representative in
an agency proceeding. So far as the orderly conduct of public busi-
ness permits, an interested person may appear before an agency or
its responsible employees for the presentation, adjustment, or
determination of an issue, request, or controversy in a proceeding,
whether interlocutory, summary, or otherwise, or in connection
with an agency function. With due regard for the convenience and
necessity of the parties or their representatives and within a rea-
sonable time, each agency shall proceed to conclude a matter pre-
sented to it. This subsection does not grant or deny a person who
is not a lawyer the right to -appear for or represent others before
an agency or in an agency proceeding.

(¢) Process, requirement of a report, inspection, or other inves-
tigative act or demand may not be issued, made, or enforced except
as authorized by law. A person compelled to submit data or evi-
dence is entitled to retain or, on payment of lawfully prescribed
costs, procure a copy or transcript thereof, except that in a non-
public investigatory proceeding the witness may for good cause be
limited to inspection of the official transcript of his testimony.

(d) Agency subpenas authorized by law shall be issued to a
party on request and, when required by rules of procedure, on a
statement or showing of general relevance and reasonable scope of
the evidence sought. On contest, the court shall sustain the sub-
pena or similar process or demand to the extent that it is found
to be in accordance with law. In a proceeding for enforcement, the
court shall issue an order requiring the appearance of the witness
or the production of the evidence or data within a reasonable time
under penalty of punishment for contempt in case of contumacious
failure to comply.

(e) Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an inter-
ested person made in connection with any agency proceeding. Ex-
cept in affirming a prior denial or when the denial is self-explana-
tory, the notice shall be accompanied by a brief statement of the
grounds for denial.
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§556. Hearings; presiding employees; powers and duties;
burden of proof; evidence; record as basis of deci-
sion

(a) This section applies, according to the provisions thereof, to
hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence—

(1) the agency;

(2) one or more members of the body which comprises the
agency; or

(3) one or more administrative law judges appointed under
section 3105 of this title.

This subchapter does not supersede the conduct of specified classes
of proceedings, in whole or in part, by or before boards or other em-
ployees specially provided for by or designated under statute. The
functions of presiding employees and of employees participating in
decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or participating em-
ployee may at any time disqualify himself. On the filing in good
faith of a timely and sufficient affidavit of personal bias or other
disqualification of a presiding or participating employee, the agency
shall determine the matter as a part of the record and decision in
the case.

(c) Subject to published rules of the agency and within its pow-
ers, employees presiding at hearings may—

(1) administer oaths and affirmations;

(2) issue subpenas authorized by law;

© (8) rule on offers of proof and receive relevant evidence;

(4) take depositions or have depositions taken when the
ends of justice would be served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement or simplification of
the issues by consent of the parties or by the use of alternative
means of dispute resolution as provided in subchapter IV of
this chapter;

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of
such methods;

(8) require the attendance at any conference held pursuant
to paragraph (6) of at least one representative of each party
who has authority to negotiate concerning resolution of issues
in controversy;

(9) dispose of procedural requests or similar matters;

(10) make or recommend decisions in accordance with sec-
tion 557 of this title; and

(11) take other action authorized by agency rule consistent
with this subchapter.

(d) Except as otherwise provided by statute, the proponent of

a rule or order has the burden of proof. Any oral or documentary

evidence may be received, but the agency as a matter of policy

shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence. A sanction may not be imposed or rule or
order issued except on consideration of the whole record or those
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parts thereof cited by a party and supported by and in accordance
with the reliable, probative, and substantial evidence. The agency
may, to the extent consistent with the interests of justice and the
policy of the underlying statutes administered by the agency, con-
sider a violation of section 557(d) of this title sufficient grounds for
a decision adverse to a party who has knowingly committed such
violation or knowingly caused such violation to occur. A party is
entitled to present his case or defense by oral or documentary evi-
dence, to submit rebuttal evidence, and to conduct such cross-exam-
ination as may be required for a full and true disclosure of the
facts. In rule making or determining claims for money or benefits
or applications for initial licenses an agency may, when a party will
not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form,

_ (e) The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclu-
sive record for decision in accordance with section 557 of this title
and, on payment of lawfully prescribed costs, shall be made avail-
able to the parties. When an agency decision rests on official notice
of a material fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an opportunity to show the
contrary.

§5567. Initial decisions; conclusiveness; review by agency;
submissions by parties; contents of decisions;
record

(a) This section applies, according to the provisions thereof,
when a hearing is required to be conducted in accordance with sec-
tion 556 of this title. ,

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section
554(d) of this title, an employee qualified to preside at hearings
pursuant to section 556 of this title, shall initially decide the case
unless the agency requires, either in specific cases or by general
rule, the entire record to be certified to it for decision. When the
presiding employee makes an initial decision, that decision then be-
comes the decision of the agency without further proceedings un-
less there is an appeal to, or review on motion of, the agency
within time provided by rule. On appeal from or review of the ini-
tial decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on no-
tice or by rule. When the agency makes the decision without hav-
ing presided at the reception of the evidence, the presiding em-
ployee or an employee qualified to preside at hearings pursuant to
section 556 of this title shall first recommend a decision, except .
that in rule making or determining applications- for initial
licenses—

(1) instead thereof the agency may issue a tentative deci-
- sion or one of 1ts respons1ble employees may recommend a
decision; or
“(2) this procedure may be omitted in a case in which the.
agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.
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(c) Before a recommended, initial, or tentative decision, or a
decision on agency review of the demsmn of subordinate employees
the parties are entitled to a reasonable opportunity to submit for
the consideration of the employees participating in the decisions—

(1) proposed findings and conclusions; or
(2) exceptions to the decisions or recommended decisions of
subordinate employees or to tentative agency decisions; and
(3) supporting reasons for the exceptions or proposed find-
ings or conclusions.
The record shall show the ruling on each finding, conclusion, or
exception presented. All decisions, including initial, recommended,
and tentative decisions, are a part of the record and shall include
a statement of—

(A) findings and conclusions, and the reasons or basis
therefor, on all the material issues of fact, law, or discretion
presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.

(d)X1) In any agency proceeding which is subject to subsection
(a) of this section, except to the extent required for the disposition
of ex parte matters as authorized by law—

(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body com-
prising the agency, administrative law judge, or other em-
ployee who is or may reasonably be expected to be involved in
the decisional process of the proceeding, an ex parte commu-
nication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, admin-
istrative law judge, or other employee who is or may reason-
ably be expected to be involved in the decisional process of the
proceeding, shall make or knowingly cause to be made to any
interested person outside the agency an ex parte communica-
tion relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, adminis-
trative law judge, or other employee who is or may reasonably
be expected to be involved in the decisional process of such pro-
ceeding who receives, or who makes or knowingly causes to be
made, a communication prohibited by this subsection shall
place on the public record of the proceeding:

(i) all such written communications;

(ii) memoranda stating the substance of all such oral com-
munications; and

(iii) all written responses, and memoranda stating the sub-
stance of all oral responses, to the materials described in
clauses (i) and (ii) of this subparagraph,;

(D) upon receipt of a communication knowingly made or
knowingly caused to be made by a party in violation of this
subsection, the agency, administrative law judge, or other em-
ployee presiding at the hearing may, to the extent consistent
with the interests of justice and the policy of the underlying
statutes, require the party to show cause why his claim or in-
terest in the proceeding should not be dismissed, denied, dis-
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regarded, or otherwise adversely affected on account of such
violation; and

(E) the prohibitions of this subsection shall apply begin-
ning at such time as the agency may designate, but in no case
shall they begin to apply later than the time at which a pro-
ceeding is noticed for hearing unless the person responsible for
the communication has knowledge that it will be noticed, in
which case the prohibitions shall apply beginning at the time
of his acquisition of such knowledge.
(2) This subsection does not constitute authority to withhold

information from Congress.

§558. Imposition of sanctions; determination of applications
for licenses; suspension, revocation, and expiration
of licenses

(a) This section applies, according to the provisions thereof, to
the exercise of a power or authority.

(b) A sanction may not be imposed or a substantive rule or
order issued except within jurisdiction delegated to the agency and
as authorized by law.

(c) When -application is made for a license requlred by law, the
agency, with due regard for the rights and privileges of all the in-
terested parties or adversely affected persons and within a reason-
able time, shall set and complete proceedings required to be con-
ducted in accordance with sections 556 and 557 of this title or
other proceedings required by law and shall make its decision. Ex-
cept in cases of willfulness or those in which public health, interest,
or safety requires otherwise, the withdrawal, suspension, revoca-
tion, or annulment of a license is lawful only if, before the institu-
tion of agency proceedings therefor, the licensee has been given—

(1) notice by the agency in writing of the facts or conduct
which may warrant the action; and
(2) opportunity to demonstrate or achieve compliance with
all lawful requirements.
When the licensee has made timely and sufficient application for
a renewal or a new license in accordance with agency rules, a li-
cense with reference to an activity of a continuing nature does not
. expire until the application has been finally determined by the
agency.

§559. Effect on other laws; effect of subsequent statute

This subchapter, chapter 7, and sections 1305, 3105, 3344,
4301(2)E), 5372, and 7521 of this title, and the provisions of sec-
tion 5335(a)(B) of this title that relate to administrative law judges,
do not limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise required by
law, requirements or privileges relating to evidence or procedure
apply equally to agencies and persons. Each agency is granted the
authority necessary to comply with the requirements of this sub-
chapter through the issuance of rules or otherwise. Subsequent
statute may not be held to supersede or modify this subchapter,
chapter 7, sections 1305, 3105, 3344, 4301(2)E), 5372, or 7521 of
this title, or the provisions of section 5335(a)(B) of this title that
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relate to administrative law judges, except to the extent that it
does so expressly.

* * * * * * *

CHAPTER 6—THE ANALYSIS OF REGULATORY
FUNCTIONS

[§§ 601-612]

Sec.

601. Definitions.

602. Regulatory agenda.

603. Initial regulatory flexibility analysis.
604. Final regulatory flexibility analysis.

605. Avoidance of duplicative or unnecessary analyses.
606. Effect on other law.

607. Preparation of analyses.

608. Procedure for waiver or delay of completion.

609. Procedures for gathering comments.

610. Periodic review of rules.

611. Judicial review.

612. Reports and intervention rights.

§601. Definitions

For purposes of this chapter—

(1) the term “agency” means an agency as defined in sec-
tion 551(1) of this title;

(2) the term “rule” means any rule for which the agency
publishes a general notice of proposed rulemaking pursuant to
section 553(b) of this title, or any other law, including any rule
of general applicability governing Federal grants to State and
local governments for which the agency provides an oppor-
tunity for notice and public comment, except that the term
“rule” does not include a rule of particular applicability relat-
ing to rates, wages, corporate or financial structures or reorga-
nizations thereof, prices, facilities, appliances, services, or
allowances therefor or to valuations, costs or accounting, or
practices relating to such rates, wages, structures, prices,
appliances, services, or allowances;

(3) the term “small business” has the same meaning as the
term “small business concern” under section 3 of the Small
Business Act, unless an agency, after consultation with the Of-
fice of Advocacy of the Small Business Administration and
after opportunity for public comment, establishes one or more
definitions of such term which are appropriate to the activities
of the agency and publishes such definition(s) in the Federal
Register;

(4) the term “small organization” means any not-for-profit
enterprise which is independently owned and operated and is
not dominant in its field, unless an agency establishes, after
opportunity for public comment, one or more definitions of such
term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register;

(5) the term “small governmental jurisdiction” means gov-
ernments of cities, counties, towns, townships, villages, school
districts, or special districts, with a population of less than fifty
thousand, unless an agency establishes, after opportunity for
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public comment, one or more definitions of such term which
are appropriate to the activities of the agency and which are
based on such factors as location in rural or sparsely populated
areas or limited revenues due to the population of such juris-
diction, and publishes such definition(s) in the Federal Reg-
ister;

(6) the term “small entity” shall have the same meaning
as the terms “small business”, “small organization” and “small
governmental jurisdiction” defined in paragraphs (3), (4) and
(5) of this section; and !

(7) the term “collection of information”—

(A) means the obtaining, causing to be obtained, solic-
iting, or requiring the disclosure to third parties or the
public, of facts or opinions by or for an agency, regardless
of form or format, calling for either—

(i) answers to identical questions posed to, or iden-
tical reporting or recordkeeping requirements imposed
on, 10 or more persons, other than agencies, instru-

- mentalities, or employees of the United States; or

(i) answers to questions posed to agencies, instru-
mentalities, or employees of the United States which
are to be used for general statistical purposes; and
(B) shall not include a collection of information de-

%cr(ilbed under section 3518(c)(1) of title 44, United States

ode. 1
(8)1 RECORDKEEPING REQUIREMENT.—The term. “record-
keeping requirement” means a requirement imposed by an
agency on persons to maintain specified records.

§602. Regulatory agenda

(a) During the months of October and April of each year, each
agency shall publish in the Federal Register a regulatory flexibility
agenda which shall contain—

(1) a brief description of the subject area of any rule which
the agency expects to propose or promulgate which is likely to
have a significant economic impact on a substantial number of
small entities;

(2) a summary of the nature of any such rule under consid-
eration for each subject area listed in the agenda pursuant to
paragraph (1), the objectives and legal basis for the issuance
of the rule, and an approximate schedule for completing action
on any rule for which the agency has issued a general notice
of proposed rulemaking,? and

(3) the name and telephone number of an agency official
knowledgeable concerning the items listed in paragraph (1).

(b) Each regulatory flexibility agenda shall be transmitted to
the Chief Counsel for Advocacy of the Small Business Administra-
tion for comment, if any.

(c) Each agency shall endeavor to provide notice of each regu-
latory flexibility agenda to small entities or their representatives
through direct notification or publication of the agenda in publica-

1So in law. Sectlon 241(3)(2) of P.L. 104-121 (110 Stat. 864) amended paragraph (6) by strik-
ing the period and inserting “; and”, and added new paragraphs (7) and (8).
2850 in original. The comma probably should be a semicolon.
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tions likely to be obtained by such small entities and shall invite
comments upon each subject area on the agenda.

(d) Nothing in this section precludes an agency from consid-
ering or acting on any matter not included in a regulatory flexi-
bility agenda, or requires an agency to consider or act on any mat-
ter listed in such agenda.

§603. Initial regulatory flexibility analysis

(a) Whenever an agency is required by section 553 of this title,
or any other law, to publish general notice of proposed rulemaking
for any proposed rule, or publishes a notice of proposed rulemaking
for an interpretative rule involving the internal revenue laws of the
United States, the agency shall prepare and make available for
public comment an initial regulatory flexibility analysis. Such anal-
ysis shall describe the impact of the proposed rule on small enti-
ties. The initial regulatory flexibility analysis or a summary shall
be published in the Federal Register at the time of the publication
of general notice of proposed rulemaking for the rule. The agency
shall transmit a copy of the initial regulatory flexibility analysis to
the Chief Counsel for Advocacy of the Small Business Administra-
tion. In the case of an interpretative rule involving the internal
revenue laws of the United States, this chapter applies to interpre-
tative rules published in the Federal Register for codification in the
Code of Federal Regulations, but only to the extent that such
interpretative rules impose on small entities a collection of infor-
mation requirement.

(b) Each initial regulatory flexibility analysis required under
this section shall contain—

(1) a description of the reasons why action by the agency
is being considered;

(2) a succinct statement of the objectives of, and legal basis
for, the proposed rule;

(3) a description of and, where feasible, an estimate of the
number of small entities to which the proposed rule will apply;

(4) a description of the projected reporting, recordkeeping
and other compliance requirements of the proposed rule, in-
cluding an estimate of the classes of small entities which will
be subject to the requirement and the type of professional
skills necessary for preparation of the report or record;!

(5) an identification, to the extent practicable, of all rel-
evant Federal rules which may duplicate, overlap or conflict
with the proposed rule.

(c) Each 1nitial regulatory flexibility analysis shall also contain
a description of any significant alternatives to the proposed rule
which accomplish the stated objectives of applicable statutes and
which minimize any significant economic impact of the proposed
rule on small entities. Consistent with the stated objectives of ap-
plicable statutes, the analysis shall discuss significant alternatives
such as—

(1) the establishment of differing compliance or reporting
requirements or timetables that take into account the re-
sources available to small entities;

180 in law. Probably should be “; and”.
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(2) the clarification, consolidation, or simplification of com-
pliance and reporting requirements under the rule for such
small entities;

q (3) the use of performance rather than design standards;
an

(4) an exemption from coverage of the rule, or any part
thereof, for such small entities.

§604. Final regulatory flexibility analysis

(a) When an agency promulgates a final rule under section 553
of this title, after being required by that section or any other law
to publish a general notice of proposed rulemaking, or promulgates
a final interpretative rule involving the internal revenue laws of
the United States as described in section 603(a), the agency shall
prepare a final regulatory flexibility analysis. Each final regulatory
flexibility analysis shall contain—

(1) a succinct statement of the need for, and objectives of,
the rule;

(2) a summary of the significant issues raised by the public
comments in response to the initial regulatory flexibility anal-
ysis, a summary of the assessment of the agency of such
1ssues, and a statement of any changes made in the proposed
rule as a result of such comments;

(3) a description of and an estimate of the number of small
entities to which the rule will apply or an explanation of why
no such estimate is available; A

(4) a description of the projected reporting, recordkeeping
and other compliance requirements of the rule, including an
estimate of the classes of small entities which will be subject
to the requirement and the type of professional skills necessary
for preparation of the report or record; and

(5) a description of the steps the agency has taken to mini-
mize the significant economic impact on small entities con-
sistent with the stated objectives of applicable statutes, includ-
ing a statement of the factual, policy, and legal reasons for se-
lecting the alternative adopted in the final rule and why each
one of the other significant alternatives to the rule considered
by t}:ie agency which affect the impact on small entities was re-
jected.

(b) The agency shall make copies of the final regulatory flexi-
bility analysis available to members of the public and shall publish
in the Federal Register such analysis or a summary thereof.

§605. Avoidance of duplicative or unnecessary analyses

(a) Any Federal agency may perform the analyses required by
sections 602, 603, and 604 of this title in conjunction with or as a
part of any other agenda or analysis required by any other law if
such other analysis satisfies the provisions of such sections.

(b) Sections 603 and 604 of this title shall not apply to any pro-
posed or final rule if the head of the agency certifies that the rule
will not, if promulgated, have a significant economic impact on a
substantial number of small entities. If the head of the agency
makes a certification under the preceding sentence, the agency
shall publish such certification in the Federal Register at the time
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of publication of general notice of proposed rulemaking for the rule
or at the time of publication of the final rule, along with a state-
ment providing the factual basis for such certification. The agency
shall provide such certification and statement to the Chief Counsel
for Advocacy of the Small Business Administration.

(c) In order to avoid duplicative action, an agency may consider
a series of closely related rules as one rule for the purposes of sec-
tions 602, 603, 604 and 610 of this title.

§606. Effect on other law

The requirements of sections 603 and 604 of this title do not
alter in any manner standards otherwise applicable by law to
agency action.

§607. Preparation of analyses

. In complying with the provisions of sections 603 and 604 of
this title, an agency may provide either a quantifiable or numerical
description of the effects of a proposed rule or alternatives to the
proposed rule, or more general descriptive statements if quantifica-
tion is not practicable or reliable.

§608. Procedure for waiver or delay of completion

(a) An agency head may waive or delay the completion of some
or all of the requirements of section 603 of this title by publishing
in the Federal Register, not later than the date of publication of
the final rule, a written finding, with reasons therefor, that the
final rule is being promulgated in response to an emergency that
makes compliance or timely compliance with the provisions of sec-
tion 603 of this title impracticable.

(b) Except as provided in section 605(b), an agency head may
not waive the requirements of section 604 of this title. An agency
head may delay the completion of the requirements of section 604
of this title for a period of not more than one hundred and eighty
days after the date of publication in the Federal Register of a final
rule by publishing in the Federal Register, not later than such date
of publication, a written finding, with reasons therefor, that the
final rule is being promulgated in response to an emergency that
makes timely compliance with the provisions of section 604 of this
title impracticable. If the agency has not prepared a final regu-
latory analysis pursuant to section 604 of this title within one hun-
dred and eighty days from the date of publication of the final rule,
such rule shall lapse and have no effect. Such rule shall not be re-
promulgated until a final regulatory flexibility analysis has been
completed by the agency.

§609. Procedures for gathering comments

(a) When any rule is promulgated which will have a significant
economic impact on a substantial number of small entities, the
head of the agency promulgating the rule or the official of the
agency with statutory responsibility for the promulgation of the
rule shall assure that small entities have been given an oppor-
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tunity to participate in the rulemaking for the rule through the
reasonable use of techniques! such as—

(1) the inclusion in an advanced notice of proposed rule-
making, if issued, of a statement that the proposed rule may
have a significant economic effect on a substantial number of
small entities;

(2) the publication of general notice of proposed rule-
making in publications likely to be obtained by small entities;

(3) the direct notification of interested small entities;

(4) the conduct of open conferences or public hearings con-
cerning the rule for small entities including soliciting and re-
céiving comments over computer networks; and

(5) the adoption or modification of agency procedural rules
to reduce the cost or complexity of participation in the rule-
making by small entities.

(b) Prior to publication of an initial regulatory flexibility anal-
ysis which a covered agency is required to conduct by this
chapter—

(1) a covered agency shall notify the Chief Counsel for Ad-
vocacy of the Small Business Administration and provide the
Chief Counsel with information on the potential impacts of the
proposed rule on small entities and the type of small entities
that might be affected;

(2) not later than 15 days after the date of receipt of the
materials described in paragraph (1), the Chief Counsel shall
identify individuals representative of affected small entities for
the - purpose ‘of obtaining advice and recommendations from
th(l)se individuals about the potential impacts of the proposed
rule;

(3) the agency shall convene a review panel for such rule
consisting wholly of full time Federal employees of the office
within the agency responsible for carrying out the proposed
rule, the Office of Information and Regulatory Affairs within
the Office of Management and Budget, and the Chief Counsel;

(4) the panel shall review any material the agency has pre-
pared in connection with this chapter, including any draft pro-
posed rule, collect advice and recommendations of each indi-
vidual small entity representative identified by the agency
after consultation with the Chief Counsel, on issues related to
subsections 603(b), paragraphs (3), (4) and (5) and 603(c)%;

(5) not later than 60 days after the date a covered agency
convenes a review panel pursuant to paragraph (3), the review
panel shall report on the comments of the small entity rep-
resentatives and its findings as to issues related to subsections
603(b), paragraphs (3), (4) and (5) and 603(c)2, provided that
such report shall be made public as part of the rulemaking
record; and

(6) where appropriate, the agency shall modify the pro-
posed rule, the 1n1t1af)regulatory flexibility analysis or the deci-
sion (c)ln whether an initial regulatory flexibility analysis is re-
quire .

1Section 244(a)1) of P.L. 104-121 attempted to amend section 609 by msertmg “the reason-
able use of” before “techniques,”. The comma probably should not appear after “techniques”.
280 in law. See section 244(a)(4) of P.L. 104-121 (110 Stat. 867).
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(c) An agency may in its discretion apply subsection (b) to rules
that the agency intends to certify under subsection 605(b), but the
agency believes may have a greater than de minimis impact on a
substantial number of small entities.

(d) For purposes of this section, the term “covered agency”
means the Environmental Protection Agency and the Occupational
Safety and Health Administration of the Department of Labor.

(e) The Chief Counsel for Advocacy, in consultation with the
individuals identified in subsection (b)(2), and with the Adminis-
trator of the Office of Information and Regulatory Affairs within
the Office of Management and Budget, may waive the require-
ments of subsections (b)(3), (b}4), and (b)(5) by including in the
rulemaking record a written finding, with reasons therefor, that
thoge requirements would not advance the effective participation of
small entities in the rulemaking process. For purposes of this sub-
section, the factors to be considered in making such a finding are
as follows:

(1) In developing a proposed rule, the extent to which the
covered agency consulted with individuals representative of af-
fected small entities with respect to the potential impacts of
the rule and took such concerns into consideration.

| (2) Special circumstances requiring prompt issuance of the
rule.

(3) Whether the requirements of subsection (b) would pro-
vide the individuals identified in subsection (b)}2) with a com-
petitive advantage relative to other small entities.

§610. Periodic review of rules

(a) Within one hundred and eighty days after the effective date
of this chapter, each agency shall publish in the Federal Register
a plan for the periodic review of the rules issued by the agency
which have or will have a significant economic impact upon a sub-
stantial number of small entities. Such plan may be amended by
the agency at any time by publishing the revision in the Federal
Register. The purpose of the review shall be to determine whether
such rules should be continued without change, or should be
amended or rescinded, consistent with the stated objectives of ap-
plicable statutes, to minimize any significant economic impact of
the rules upon a substantial number of such small entities. The
plan shall provide for the review of all such agency rules existing
on the effective date of this chapter within ten years of that date
and for the review of such rules adopted after the effective date of
this chapter within ten years of the publication of such rules as the
final rule. If the head of the agency determines that completion of
the review of existing rules is not feasible by the established date,
he shall so certify in a statement published in the Federal Register
and may extend the completion date by one year at a time for a
total of not more than five years.

(b) In reviewing rules to minimize any significant economic im-
pact of the rule on a substantial number of small entities in a man-
ner consistent with the stated objectives of applicable statutes, the
agency shall consider the following factors—

(1) the continued need for the rule;
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(2) the nature of complaints or comments received con-
cerning the rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps, duplicates or con-
flicts with other Federal rules, and, to the extent feasible, with
State and local governmental rules; and

(5) the length of time since the rule has been evaluated or
the degree to which technology, economic conditions, or other
factors have changed in the area affected by the rule.

(c) Each year, each agency shall publishr in the Federal Reg-
ister a list of the rules which have a significant economic impact
on a substantial number of small entities, which are to be reviewed
pursuant to this section during the succeeding twelve months. The
list shall include a brief description of each rule and the need for
alrlld lelgal basis of such rule and shall invite public comment upon
the rule.

§611. J udicial review

(a)(1) For any rule subject to this chapter, a small entity that
is adversely affected or aggrieved by final agency action is entitled
to judicial review of agency comphiance with the requirements of
sections 601, 604, 605(b), 608(b), and 610 in accordance with chap-
ter 7. Agency compliance with sections 607 and 609(a) shall be ju-
dicially reviewable in connection with judicial review of section 604.

(2) Each court having jurisdiction to review such rule for com-
pliance with section 553, or under any other provision of law, shall
have jurisdiction to review any claims of noncompliance with sec-
tions 601, 604, 605(b), 608(b), and 610 in accordance with chapter
7. Agency compliance with sections 607 and 609(a) shall be judi-
cially reviewable in connection with judicial review of section 604.

(3)(A) A small entity may seek such review during the period
beginning on the date of final agency action and ending one year
later, except that where a provision of law requires that an action
challenging a final agency action be commenced before the expira-
tion of one year, such lesser period shall apply to an action for judi-
cial review under this section.

(B) In the case where an agency delays the issuance of a final
regulatory flexibility analysis pursuant to section 608(b) of this
chapter, an action for judicial review under this section shall be
filed not later than—

(i) one year after the date the analysis is made available
to the public, or

(i) where a provision of law requires that an action chal-
lenging a final agency regulation be commenced before the
expiration of the 1-year period, the number of days specified in
such provision of law that is after the date the analysis is
made available to the public.

(4) In granting any relief in an action under this section, the
court shall order the agency to take corrective action consistent
with this chapter and chapter 7, including, but not limited to—

: (A) remanding the rule to the agency, and

(B) deferring the enforcement of the rule against small
entities unless the court finds that continued enforcement of
the rule is in the public interest.
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(5) Nothing in this subsection shall be construed to limit the
authority of any court to stay the effective date of any rule or pro-
vision thereof under any other provision of law or to grant any
other relief in addition to the requirements of this section.

(b) In an action for the judicial review of a rule, the regulatory
flexibility analysis for such rule, including an analysis prepared or
corrected pursuant to paragraph (a)(4), shall constitute part of the
entire record of agency action in connection with such review.

(¢) Compliance or noncompliance by an agency with the provi-
sions of this chapter shall be subject to judicial review only in
accordance with this section.

(d) Nothing in this section bars judicial review of any other im-
pact statement or similar analysis required by any other law if ju-
dicial review of such statement or analysis is otherwise permitted
by law.

§612. Reports and intervention rights

(a) The Chief Counsel for Advocacy of the Small Business
Administration shall monitor agency compliance with this chapter
and shall report at least annually thereon to the President and to
the Committees on the Judiciary and Small Business of the Senate
and House of Representatives.

(b) The Chief Counsel for Advocacy of the Small Business
Administration is authorized to appear as amicus curiae in any ac-
tion brought in a court of the United States to review a rule. In
any such action, the Chief Counsel is authorized to present his or
her views with respect to compliance with this chapter, the ade-
quacy of the rulemaking record with respect to small entities and
the effect of the rule on small entities.

(c) A court of the United States shall grant the application of
the Chief Counsel for Advocacy of the Small Business Administra-
tion to appear in any such action for the purposes described in sub-
section (b).

CHAPTER 7—JUDICIAL REVIEW

[§§701-706]

Sec.

701. Application; definitions.

702. Right of review.

703. Form and venue of proceeding.
704. Actions reviewable.

705. Relief pending review.

706. Scope of review.

§701. Application; definitions

(a) This chapter applies, according to the provisions thereof, ex-
cept to the extent that—

(1) statutes preclude judicial review; or

(2) agency action is committed to agency discretion by law.
(b) For the purpose of this chapter—

(1) “agency” means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;
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(B) the courts of the United States;

(C) the governments of the territories or possessions of
the United States;

(D) the government of the District of Columbia;

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of
war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743,
and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891-1902, and
former section 1641(b)(2), of title 50, appendix; and
(2) “person”, “rule”, “order”, “license”, “sanction”, “relief”,

and “agency action” have the meanings given them by section
551 of this title.

§702. Right of review

A person suffering legal wrong because of agency action, or ad-
versely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof. An ac-
tion in a court of the United States seeking relief other than money
damages and stating a claim that an agency or an officer or em-
ployee thereof acted or failed to act in an official capacity or under
color of legal authority shall not be dismissed nor relief therein be
denied on the ground that it is against the United States or that
the United States is an indispensable party. The United States
may be named as a defendant in any such action, and a judgment
or decree may be entered against the United States: Provided, That
any mandatory or injunctive decree shall specify the Federal officer
or officers (by name or by title), and their successors in office, per-
sonally responsible for compliance. Nothing herein (1) affects other
limitations on judicial review or the power or duty of the court to
dismiss any action or deny relief on any other appropriate legal or
equitable ground; or (2) confers authority to grant relief if any
other statute that grants consent to suit expressly or impliedly for-
bids the relief which is sought.

§703. Form and venue of proceeding

The form of proceeding for judicial review is the special statu-
tory review proceeding relevant to the subject matter in a court
specified by statute or, in the absence or inadequacy thereof, any
applicable form of legal action, including actions for declaratory
judgments or writs of prohibitory or mandatory injunction or ha-
beas corpus, in a court of competent jurisdiction. If no special
statutory review proceeding is applicable, the action for judicial re-
view may be brought against the United States, the agency by its
official title, or the appropriate officer. Except to the extent that
prior, adequate, and exclusive opportunity for judicial review is
provided by law, agency action is subject to judicial review in civil
or criminal proceedings for judicial enforcement.
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§704. Actions reviewable

Agency action made reviewable by statute and final agency ac-
tion for which there is no other adequate remedy in a court are
subject to judicial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action. Except as other-
wise expressly required by statute, agency action otherwise final is
final for the purposes of this section whether or not there has been
presented or determined an application for a declaratory order, for
any form of reconsideration, or, unless the agency otherwise re-
quires by rule and provides that the action meanwhile is inoper-
ative, for an appeal to superior agency authority.

§705. Relief pending review

When an agency finds that justice so requires, it may postpone
the effective date of action taken by it, pending judicial review. On
such conditions as may be required and to the extent necessary to
prevent irreparable injury, the reviewing court, including the court
to which a case may be taken on appeal from or on application for
certiorari or other writ to a reviewing court, may issue all nec-
essary and appropriate process to postpone the effective date of an
agency action or to preserve status or rights pending conclusion of
the review proceedings.

§706. Scope of review

To the extent necessary to decision and when presented, the
reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action. The reviewing
court shall—

(1) compel agency action unlawfully withheld or unreason-
ably delayed; and
(2) hold unlawful and set aside agency action, findings,
and conclusions found to be—
(A) arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law;
(B) contrary to constitutional right, power, privilege,
or immunity;
(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case sub-
ject to sections 556 and 557 of this title or otherwise re-
viewed on the record of an agency hearing provided by
statute; or
(F) unwarranted by the facts to the extent that the
facts are subject to trial de novo by the reviewing court.
In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
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APPENDIX TO TITLE 5, U.S.C.

(INSPECTOR GENERAL ACT OF 1978]

§ 8G. Requirements for Federal entities and designated Fed-
eral entities

(a) Notwithstanding section 11 of this Act, as used in this
section— .

(1) the term “Federal entity” means any Government cor-
poration (within the meaning of section 103(1) of title 5, United
States Code), any Government controlled corporation (within
the meaning of section 103(2) of such title), or any other entity
in the Executive branch of the Government, or any inde-
pendent regulatory agency, but does not include—

(A) an establishment (as defined under section 11(2) of
this Act) or part of an establishment;

(B) a designated Federal entity (as defined under
paragraph (2) of this subsection) or part of a designated
Federal entity;

(C) the Executive Office of the President;

(D) the Central Intelligence Agency;

(E) the Government Accountability Office; or

(F) any entity in the judicial or legislative branches of
the Government, including the Administrative Office of the
United States Courts and the Architect of the Capitol and
any activities under the direction of the Architect of the
Capitol;

(2) the term “designated Federal entity” means Amtrak,
the Appalachian Regional Commission, the Board of Governors
of the Federal Reserve System, the Board for International
Broadcasting, the Commodity Futures Trading Commission,
the Consumer Product Safety Commission, the Corporation for
Public Broadcasting, the Denali Commission, the Equal
Employment Opportunity Commission, the Farm Credit
Administration, the Federal Communications Commission, the
Federal Election Commission, the Federal Housing Finance
Board, the Federal Labor Relations Authority, the Federal
Maritime Commission, the Federal Trade Commission, the
Legal Services Corporation, the National Archives and Records
Administration, the National Credit Union Administration, the
National Endowment for the Arts, the National Endowment for
the Humanities, the National Labor Relations Board, the Na-
tional Science Foundation, the Panama Canal Commission, the
Peace Corps, the Pension Benefit Guaranty Corporation, the
Securities and Exchange Commission, the Smithsonian Institu-
tion, the United States International Trade Commission, and
the United States Postal Service;

(3) the term “head of the Federal entity” means any person
or persons designated by statute as the head of a Federal
entity, and .if no such designation exists, the chief policy-
making officer or board of a Federal entity as identified in the
list published pursuant to subsection (h)(1) of this section;

(4) the term “head of the designated Federal entity” means
any person or persons designated by statute as the head of a
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designated Federal entity and if no such designation exists, the

chief policymaking officer or board of a designated Federal

entity as identified in the list published pursuant to subsection

(h)(1) of this section, except that—

(A) with respect to the National Science Foundation,
such term means the National Science Board; and
(B) with respect to the United States Postal Service,
such term means the Governors (within the meaning of
section 102(3) of title 39, United States Code);
(5) the term “Office of Inspector General” means an Office
of Inspector General of a designated Federal entity; and
(6) the term “Inspector General” means an Inspector Gen-
eral of a designated Federal entity.

(b) No later than 180 days after the date of the enactment of
this section [Oct. 18, 1988], there shall be established and main-
tained in each designated Federal entity an Office of Inspector
General. The head of the designated Federal entity shall transfer
to such office the offices, units, or other components, and the func-
.tions, powers, or duties thereof, that such head determines are
properly related to the functions of the Office of Inspector General
and would, if so transferred, further the purposes of this section.
There shall not be transferred to such office any program operating
responsibilities.

(c) Except as provided under subsection (f) of this section, the
Inspector General shall be appointed by the head of the designated
Federal entity in accordance with the applicable laws and regula-
tions governing appointments within the designated Federal entity.

(d) Each Inspector General shall report to and be under the
general supervision of the head of the designated Federal entity,
but shall not report to, or be subject to supervision by, any other
officer or employee of such designated Federal entity. The head of
the designated Federal entity shall not prevent or prohibit the In-
spector General from initiating, carrying out, or completing any
audit or investigation, or from issuing any subpena during the
course of any audit or investigation.

(e) If an Inspector General is removed from office or is trans-
ferred to another position or location within a designated Federal
entity, the head of the designated Federal entity shall promptly
communicate in writing the reasons for any such removal or trans-
fer to both Houses of the Congress.

(H(1) For purposes of carrying out subsection (c) with respect
to the United States Postal Service, the appointment provisions of
section 202(e) of title 39, United States Code, shall be applied.

(2) In carrying out the duties and responsibilities specified in
this Act, the Inspector General of the United States Postal Service
(hereinafter in ‘this subsection referred to as the “Inspector Gen-
eral”’) shall have oversight responsibility for all activities of the
Postal Inspection Service, including any internal investigation per-
formed by the Postal Inspection Service. The Chief Postal Inspector
shall promptly report the significant activities being carried out by
the Postal Inspection Service to such Inspector General.
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(3) * (A)i) Notwithstanding subsection (d), the Inspector Gen-
eral shall be under the authority, direction, and control of the Gov-
ernors with respect to audits or investigations, or the issuance of
subpoenas, which require access to sensitive information
concerning—

(I) ongoing civil or criminal investigations or pro-
ceedings;
(II) undercover operations;

(II) undercover operations;

(ITI) the identity of confidential sources, including pro-
tected witnesses;

(IV) intelligence or counterintelligence matters; or

(V) other matters the disclosure of which would con-
stitute a serious threat to national security.

(ii) With respect to the information described under clause (i),
the Governors may prohibit the Inspector General from carrying
out or completing any audit or investigation, or from issuing any
subpoena, after such Inspector General has decided to initiate,
carry out, or complete such audit or investigation or to issue such
subpoena, if the Governors determine that such prohibition is nec-
essary to prevent the disclosure of any information described under
clause (i) or to prevent the significant impairment to the national
interests of the United States.

(ii1) If the Governors exercise any power under clause (i) or (ii),
the Governors shall notify the Inspector General in writing stating
the reasons for such exercise. Within 30 days after receipt of any
such notice, the Inspector General shall transmit a copy of such no-
tice to the Committee on Governmental Affairs of the Senate and
the Committee on Government Reform and Oversight of the House
of Representatives, and to other appropriate committees or sub-
committees of the Congress.

(B) In carrying out the duties and responsibilities specified in
this Act, the Inspector General—

(i) may initiate, conduct and supervise such audits and
investigations in the United States Postal Service as the In-
spector General considers appropriate; and

(ii) shall give particular regard to the activities of the
Postal Inspection Service with a view toward avoiding duplica-
tion and insuring effective coordination and cooperation.

(C) Any report required to be transmitted by the Governors to
the appropriate committees or subcommittees of the Congress
under section 5(d) shall also be transmitted, within the seven-day
period specified under such section, to the Committee on Govern-
mental Affairs of the Senate and the Committee on Government
Reform and Oversight of the House of Representatives.

(3) * Nothing in this Act shall restrict, eliminate, or otherwise
adversely affect any of the rights, privileges, or benefits of either
employees of the United States Postal Service, or labor organiza-
tions representing employees of the United States Postal Service,
under chapter 12 of title 39, United States Code, the National
Labor Relations Act, any handbook or manual affecting employee

! So in original. Two pars. (3) were enacted.
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labor relations with the United States Postal Service, or any collec-
tive bargaining agreement.

(4) As used in this subsection, the term “Governors” has the
meaning given such term by section 102(3) of title 39, United
States Code.

(g)(1) Sections 4, 5, 6 (other than subsections (a)(7) and (a)(8)
thereof), and 7 of this Act shall apply to each Inspector General
and Office of Inspector General of a designated Federal entity and
such sections shall be applied to each designated Federal entity
and head of the designated Federal entity (as defined under sub-
section (a)) by substituting—

(A) “designated Federal entity” for “establishment”; and

(B) “head of the designated Federal entity” for “head of the
establishment”.

(2) In addition to the other authorities specified in this Act, an
Inspector General is authorized to select, appoint, and employ such
officers and employees as may be necessary for carrying out the
functions, powers, and duties of the Office of Inspector General and
to obtain the temporary or intermittent services of experts or con-
sultants or an organization thereof, subject to the applicable laws
and regulations that govern such selections, appointments, and
employment, and the obtaining of such services, within the des-
ignated Federal entity.

(3) Notwithstanding the last sentence of subsection (d) of this
section, the provisions of subsection (a) of section 8C (other than
the provisions of subparagraphs (A), (B), (C), and (E) of subsection
(a)(1)) shall apply to the Inspector General of the Board of Gov-
ernors of the Federal Reserve System and the Chairman of the
Board of Governors of the Federal Reserve System in the same
manner as such provisions apply to the Inspector General of the
Department of the Treasury and the Secretary of the Treasury,
respectively. '

(h)}1) No later than April 30, 1989, and annually thereafter,
the Director of the Office of Management and Budget, after con-
sultation with the Comptroller General of the United States, shall
publish in the Federal Register a list of the Federal entities and
designated Federal entities and the head of each such entity (as de-
fined under subsection (a) of this section).

(2) Beginning on October 31, 1989, and on October 31 of each
succeeding calendar year, the head of each Federal entity (as de-
fined under subsection (a) of this section) shall prepare and trans-
mit to the Director of the Office of Management and Budget and
to each House of the Congress a report which—

(A) states whether there has been established in the Fed-
eral entity an office that meets the requirements of this sec-
tion;

(B) specifies the actions taken by the Federal entity other-
wise to ensure that audits are conducted of its programs and
operations in accordance with the standards for audit of gov-
ernmental organizations, programs, activities, and functions
issued by the Comptroller General of the United States, and
includes a list of each audit report completed by a Federal or
non-Federal auditor during the reporting period and a sum-
mary of any particularly significant findings; and

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 717 2005



Sec. 86 U.S. CODE PROVISIONS ns

(C) summarizes any matters relating to the personnel, pro-
grams, and operations of the Federal entity referred to prose-
cutive authorities, including a summary description of any pre-
liminary investigation conducted by or at the request of the
Federal entity concerning these matters, and the prosecutions
and convictions which have resulted.
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