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TITLE 17—COPYRIGHTS

CHAPTER 1—SUBJECT MATTER AND SCOPE OF
COPYRIGHT

[§§101-122]

Sec.
101. Definitions.
* * * * * * *
104. Subject matter of copyright: National origin.
* * * * * * *
108. Limitations on exclusive rights: Reproduction by libraries and archives.
* * * * * * *
111. Limitations on exclusive rights: Secondary transmissions.
112. Limitations on exclusive rights: Ephemeral recordings.
* * * * * * *
114. Scope of exclusive rights in sound recordings.
* * * * * * *
117. Limitations on exclusive rights: Computer programs.
* * & * * * *
119. Limitations on exclusive rights: Secondary transmissions of superstations
and network stations for private home viewing.
* * % * * * *
122, Limitations on exclusive rights: Secondary transmissions by satellite car-

riers within local markets.

§101. Definitions

Except as otherwise provided in this title, as used in this title,
the following terms and their variant forms mean the following:

An “anonymous work” is a work on the copies or
phonorecords of which no natural person is identified as au-
thor.

An “architectural work” is the design of a building as em-
bodied in any tangible medium of expression, including a build-
ing, architectural plans, or drawings. The work includes the
overall form as well as the arrangement and composition of
spaces and elements in the design, but does not include indi-
vidual standard features.

“Audiovisual works” are works that consist of a series of
related images which are intrinsically intended to be shown by
the use of machines, or devices such as projectors, viewers, or
electronic equipment, together with accompanying sounds, if
any, regardless of the nature of the material objects, such as
films or tapes, in which the works are embodied.

The “Berne Convention” is the Convention for the Protec-
tion of Literary and Artistic Works, signed at Berne, Switzer-
land, on September 9, 1886, and all acts, protocols, and revi-
sions thereto.
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The “best edition” of a work is the edition, published in the
United States at any time before the date of deposit, that the
Library of Congress determines to be most suitable for its pur-
poses.

A person’s “children”™ are that person’s immediate off-
spring, whether legitimate or not, and any children legally
adopted by that person.

A “collective work” is a work, such as a periodical issue,
anthology, or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves,
are assembled into a collective whole.

A “compilation” is a work formed by the collection and
assembling of preexisting materials or of data that are se-
lected, coordinated, or arranged in such a way that the result-
ing work as a whole constitutes an original work of authorship.
The term “compilation” includes collective works.

A “computer program” is a set of statements or instruc-
tions to be used directly or indirectly in a computer in order
to bring about a certain result.

“Copies” are material objects, other than phonorecords, in
which a work is fixed by any method now known or later devel-
oped, and from which the work can be perceived, reproduced,
or otherwise communicated, either directly or with the aid of
a machine or device. The term “copies” includes the material
object, other than a phonorecord, in which the work is first
fixed. “A “Copyright Royalty Judge” is a Copyright Royalty
Judge appointed under section 802 of this title, and includes
any individual serving as an interim Copyright Royalty Judge
under such section.”.

“Copyright owner”, with respect to any one of the exclusive
rights comprised in a copyright, refers to the owner of that par-
ticular right. :

A work is “created” when it is fixed in a copy or phono-
record for the first time; where a work is prepared over a pe-
riod of time, the portion of it that has been fixed at any par-
ticular time constitutes the work as of that time, and where
the work has been prepared in different versions, each version
constitutes a separate work.

A “derivative work” is a work based upon one or more pre-
existing works, such as a translation, musical arrangement,
dramatization, fictionalization, motion picture version, sound
recording, art reproduction, abridgment, condensation, or any
other form in which a work may be recast, transformed, or
adapted. A work consisting of editorial revisions, annotations,
elaborations, or other modifications which, as a whole, rep-
resent an original work of authorship, is a “derivative work”.

A “device”, “machine”, or “process” is one now known or
later developed.

A “digital transmission” is a transmission in whole or in
part in a digital or other non-analog format.

To “display” a work means to show a copy of it, either di-
rectly or by means of a film, slide, television image, or any
other device or process or, in the case of a motion picture or
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other audiovisual work, to show individual images nonsequen-
tially.

An “establishment” is a store, shop, or any similar place
of business open to the general public for the primary purpose
of selling goods or services in which the majority of the gross
square feet of space that is nonresidential is used for that pur-
pose, and in which nondramatic musical works are performed
publicly.

A “food service or drinking establishment” is a restaurant,
inn, bar, tavern, or any other similar place of business in
which the public or patrons assemble for the primary purpose
of being served food or drink, in which the majority of the
gross square feet of space that is nonresidential is used for
that purpose, and in which nondramatic musical works are
performed publicly.

The term “financial gain” includes receipt, or expectation
of receipt, of anything of value, including the receipt of other
copyrighted works.

A work is “fixed” in a tangible medium of expression when
its embodiment in a copy or phonorecord, by or under the au-
thority of the author, is sufficiently permanent or stable to per-
mit it to be perceived, reproduced, or otherwise communicated
for a period of more than transitory duration. A work con-
sisting of sounds, images, or both, that are being transmitted,
is “fixed” for purposes of this title if a fixation of the work is
being made simultaneously with its transmission.

The “Geneva Phonograms Convention” is the Convention
for the Protection of Producers of Phonograms Against Unau-
thorized Duplication of Their Phonograms, concluded at
Geneva, Switzerland, on October 29, 1971.

The “gross square feet of space” of an establishment means
the entire interior space of that establishment, and any adjoin-
ing outdoor space used to serve patrons, whether on a seasonal
basis or otherwise.

The terms “including” and “such as” are illustrative and
not limitative.

An “international agreement” is—

(1) the Universal Copyright Convention;

(2) the Geneva Phonograms Convention;

(3) the Berne Convention,;

(4) the WTO Agreement;

(5)1 the WIPO Copyright Treaty;

(6)2 the WIPO Performances and Phonograms Treaty;
and

(7) any other copyright treaty to which the United
States is a party.

1 This paragraph was added by section 102(a)(4) of the Digital Millennium Copyright Act (P.L.
105-304). Section 105(b)(1XA) of such Act provides “paragraph (5) of the definition of ‘inter-
national agreement’” shall take effect upon the entry into force of the WIPO Copyright Treaty
with respect to the United States.

2This paragraph was added by section 102(a)(4) of the Digital Millennium Copyright Act (P.L.
105-304). Section 105(bX2)A) of such Act provides “paragraph (6) of the definition of ‘inter-
national agreement’” shall take effect upon the entry into %:rce of the WIPO Performances and
Phonograms Treaty with respect to the United States.
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A “joint work” is a work prepared by two or more authors
with the intention that their contributions be merged into
inseparable or interdependent parts of a unitary whole.

“Literary works” are works, other than audiovisual works,
expressed in words, numbers, or other verbal or numerical
symbols or indicia, regardless of the nature of the material ob-
jects, such as books, periodicals, manuscripts, phonorecords,
film, tapes, disks, or cards, in which they are embodied.

“Motion pictures” are audiovisual works consisting of a se-
ries of related images which, when shown in succession, impart
gafn impression of motion, together with accompanying sounds,
if any. o
The term “motion picture exhibition facility” means a
movie theater, screening room, or other venue that is being
used primarily for the exhibition of a copyrighted motion pic-
ture, if such exhibition is open to the public or is made to an
assembled group of viewers outside of a normal circle of a fam-
ily and its social acquaintances.

To “perform” a work means to recite, render, play, dance,
or act it, either directly or by means of any device or process
or, in the case of a motion picture or other audiovisual work,
to show its images in any sequence or to make the sounds
accompanying it audible.

A “performing rights society” is an association, corporation,
or other entity that licenses the public performance of nondra-
matic musical works on behalf of copyright owners of such
works, such as the American Society of Composers, Authors
and Publishers (ASCAP), Broadcast Music, Inc. (BMI), and
SESAC, Inc. -

“Phonorecords” are material objects in which sounds, other
than those accompanying a motion picture or other audiovisual
work, are fixed by any method now known or later developed,
and from which the sounds can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a
machine or device. The term “phonorecords” includes the mate-
rial object in which the sounds are first fixed.

“Pictorial, graphic, and sculptural works” include two-
dimensional and three-dimensional works of fine, graphic, and
applied art, photographs, prints and art reproductions, maps,
globes, charts, diagrams, models, and technical drawings, in-
cluding architectural plans. Such works shall include works of
artistic craftsmanship insofar as their form but not their
mechanical or utilitarian aspects are concerned; the design of
a useful article, as defined in this section, shall be considered
a pictorial, graphic, or sculptural work only if, and only to the -
extent that, such design incorporates pictorial, graphic, or
sculptural features that can be identified separately from, and
are capable of existing independently of, the utilitarian aspects
of the article.

For purposes of section 513, a “proprietor” is an individual,
corporation, partnership, or other entity, as the case may be,
that owns an establishment or a food service or drinking estab-
lishment, except that no owner or operator of a radio or tele-
vision station licensed by the Federal Communications Com-
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mission, cable system or satellite carrier, cable or satellite car-
rier service or programmer, provider of online services or net-
work access or the operator of facilities therefor, telecommuni-
cations company, or any other such audio or audiovisual serv-
ice or programmer now known or as may be developed in the
future, commercial subscription music service, or owner or op-
erator of any other transmission service, shall under any cir-
cumstances be deemed to be a proprietor.

A “pseudonymous work” is a work on the copies or
phonorecords of which the author is identified under a ficti-
tious name.

“Publication” is the distribution of copies or phonorecords
of a work to the public by sale or other transfer of ownership,
or by rental, lease, or lending. The offering to distribute copies
or phonorecords to a group of persons for purposes of further
distribution, public performance, or public display, constitutes
publication. A public performance or display of a work does not
of itself constitute publication.

To perform-or display a work “publicly” means—

(1) to perform or display it at a place open to the pub-
lic or at any place where a substantial number of persons
outside of a normal circle of a family and its social
acquaintances is gathered; or

(2) to transmit or otherwise communicate a perform-
ance or display of the work to.a place specified by clause
(1) or to the public, by means of any device or process,.
whether the members of the public capable of receiving the
performance or display receive it in the same place or in
separate places and at the same time or at different times.
“Registration”, for purposes of sections 205(c)(2), 405, 406,

410(d), 411, 412, and 506(e), means a registration of a claim
in the original or the renewed and extended term of copyright.

“Sound recordings” are works that result from the fixation
of a series of musical, spoken, or other sounds, but not includ-
ing the sounds accompanying a motion picture or other audio-
visual work, regardless of the nature of the material objects,
such as disks, tapes, or other phonorecords, in which they are
embodied.

“State” includes the District of Columbia and the Common-
wealth of Puerto Rico, and any territories to which this title is
made applicable by an Act of Congress.

A “transfer of copyright ownership” is an assignment,
mortgage, exclusive license, or any other conveyance, alien-
ation, or hypothecation of a copyright or of any of the exclusive
rights comprised in a copyright, whether or not it is limited in
time or place of effect, but not including a nonexclusive license.

A “transmission program” is a body of material that, as an
aggregate, has been produced for the sole purpose of trans-
mission to the public in sequence and as a unit.

To “transmit” a performance or display is to communicate
it by any device or process whereby images or sounds are re-
ceived beyond the place from which they are sent.
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A “treaty party” is a country or intergovernmental organi-
zation other than the United States that is a party to an inter-
national agreement. :

The “United States”, when used in a geographical sense,
comprises the several States, the District of Columbia and the
Commonwealth of Puerto Rico, and the organized territories
under the jurisdiction of the United States Government.

For purposes of section 411, a work is a “United States
work” only if

(1) in the case of a published work, the work is first
published—

(A) in the United States;

(B) simultaneously in the United States and an-
other treaty party or parties, whose law grants a term
of copyright protection that is the same as or longer
than the term provided in the United States;

(C) simultaneously in the United States and a for-
eign nation that is not a treaty party; or

(D) in a foreign nation that is not a treaty party
and all of the authors of the work are nationals, domi-
ciliaries, or habitual residents of, or in the case of an
audiovisual work legal entities with headquarters in,
the United States;

(2) in the case of an unpublished work, all the authors
of the work are nationals, domiciliaries, or habitual resi-
dents of the United States, or, in the case of an unpub-
lished audiovisual work, all the authors are legal entities
with headquarters in the United States; or

(3) in the case of a pictorial, graphic, or sculptural
work incorporated in a building or structure, the building
or structure is located in the United States.

A “useful article” is an article having an intrinsic utili-
tarian function that is not merely to portray the appearance of
the article or to convey information. An article that is normally
a part of a useful article is considered a “useful article”.

The author’s “widow” or “widower” is the author’s sur-
viving spouse under the law of the author’s domicile at the
time of his or her death, whether or not the spouse has later
remarried.

The “WIPO Copyright Treaty” is the WIPO Copyright
Treaty concluded at Geneva, Switzerland, on December 20,
1996.1

The “WIPO Performances and Phonograms Treaty” is the
WIPO Performances and Phonograms Treaty concluded at
Geneva, Switzerland, on December 20, 1996. 2

A “work of visual art” is—

(1) a painting, drawing, print, or sculpture, existing in
a single copy, in a limited edition of 200 copies or fewer

1 This definition was added by section 102(a)(6) of the Digital Millennium Copyright Act (P.L.
105-304). Section 105(b)}1)(B) of such Act provides this definition shall take effect upon the
entry into force of the WIPO Copyright Treaty with respect to the United States.

2This definition was added by section 102(a}(7) of the Digital Millennium Copyright Act (P.L.
105-304). Section 105(b)}2)(B) of such Act provides this definition shall take effect upon the
gntry into force of the WIPO Performances and Phonograms Treaty with respect to the United

tates.
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that are signed and consecutively numbered by the author,

or, in the case of a sculpture, in multiple cast, carved, or

fabricated sculptures of 200 or fewer that are consecutively
numbered by the author and bear the signature or other
identifying mark of the author; or

~ (2) a still photographic image produced for exhibition

purposes only, existing in a single copy that is signed by

the author, or in a limited edition of 200 copies or fewer
_ that are signed and consecutively numbered by the author.

A work of visual art does not include—

(A)(d) any poster, map, globe, chart, technical drawing,
diagram, model, applied art, motion picture or other audio-
visual work, book, magazine, newspaper, periodical, data
base, electronic information service, electronic publication,
or similar publication; '

(ii) any merchandising item or advertising, pro-
motional, descriptive, covering, or packaging material or
container;

(iii) any portion or part of any item described in clause
(i) or (ii); '

(B) any work made for hire; or

(C) any work not subject to copyright protection under
this title. -

A “work of the United States Government” is a work pre-
pared by an officer or employee of the United States Govern-
ment as part of that person’s official duties.

A “work made for hire” is—

(1) a work prepared by an employee within the scope
of his or her employment; or

(2) a work specially ordered or commissioned for use
as a contribution to a collective work, as a part of a motion
picture or other audiovisual work, as a translation, as a
supplementary work, as a compilation, as an instructional
text, as a test, as answer material for a test, or as an
atlas, if the parties expressly agree in a written instru-
ment signed by them that the work shall be considered a
work made for hire. For the purpose of the foregoing sen-
tence, a “supplementary work” is a work prepared for pub-
lication as a secondary adjunct to a work by another au-
thor for the purpose of introducing, concluding, illus-
trating, explaining, revising, commenting upon, or assist-

. ing in the use of the other work, such as forewords,
afterwords, pictorial illustrations, maps, charts, tables, edi-
torial notes, musical arrangements, answer -material for
tests, bibliographies, appendixes, and indexes, and an

“instructional text” is a literary, pictorial, or graphic work

prepared for publication and with the purpose of use in

systematic instructional activities.
In determining whether any work is eligible to be considered
a work made for hire under paragraph (2), neither the amend-
ment contained in section 1011(d) of the Intellectual Property
and Communications Omnibus Reform Act of 1999, as enacted
by section 1000(a)(9) of Public Law 106-113, nor the deletion
of the words added by that amendment— :
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(A) shall be considered or otherwise given any legal
significance, or

(B) shall be interpreted to indicate congressional ap-
proval or disapproval of, or acquiescence in, any judicial

determination, . 4
by the courts or the Copyright Office. Paragraph (2) shall be
interpreted as if both section 2(a)(1) of the Work Made For
Hire and Copyright Corrections Act of 2000 and section 1011(d)
of the Intellectual Property and Communications Omnibus Re-
form Act of 1999, as enacted by section 1000(a}9) of Public
Law 106-113, were never enacted, and without regard to any
inaction or awareness by the Congress at any time of any judi-
cial determinations.

The terms “WTO Agreement” and “WTO member country”
have the meanings given those terms in paragraphs (9) and
(10), rejfpectively, of section 2 of the Uruguay Round Agree-
ments Act.

* * * * * * *

§104. Subject matter of copyright: National origin

(a) UNPUBLISHED WORKS.—The works specified by sections 102
and 103, while unpublished, are subject to protection under this
title without regard to the nationality or domicile of the author.

(b) PUBLISHED WORKS.—The works specified by sections 102
afnd 103, when published, are subject to protection under this title
1 —

(1) on the date of first publication, one or more of the au-
thors is a national or domiciliary of the United States, or is a
national, domiciliary, or sovereign authority of a treaty party,
or is a stateless person, wherever that person may be domi-

. ciled; or

(2) the work is first published in the United States or in
a foreign nation that, on the date of first publication, is a
treaty party; or

(3) the work is a sound recording that was first fixed in a
treaty party; or ’

(4) the work is a pictorial, graphic, or sculptural work that
is incorporated in a building or other structure, or an architec-
tural work that is embodied in a building and the building or
structure is located in the United States or a treaty party; or

(5) the work is first published by the United Nations or
any of its specialized agencies, or by the Organization of Amer-
ican States; or

(6) the work comes within the scope of a Presidential proc-
lamation. Whenever the President finds that a particular for-
eign nation extends, to works by authors who are nationals or
domiciliaries of the United States or to works that are first
published in the United States, copyright protection on sub-
stantially the same basis as that on which the foreign nation
extends protection to works of its own nationals and domicil-
iaries and works first published in that nation, the President
may by proclamation extend protection under this title to
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. works of which one or more of the authors is, on the date of
first publication, a national, domiciliary, or sovereign authority
of that nation, or which was first published in that nation. The
President may revise, suspend, or revoke any such proclama-
tion or impose any conditions or limitations on protection
under a proclamation.

For purposes of paragraph (2), a work that is published in the
United States or a treaty party within 30 days after publication in
a foreign nation that is not a treaty party shall be considered to
be first published in the United States or such treaty party, as the
case may be.

(¢) EFrFECcT OF BERNE CONVENTION.—No right or interest in a
work eligible for protection under this title may be claimed by vir-
tue of, or in reliance upon, the provisions of the Berne Convention,
or the adherence of the United States thereto. Any rights in a work
eligible for protection under this title that derive from this title,
other Federal or State statutes, or the common law, shall not be
expanded or reduced by virtue of, or in reliance upon, the provi-
sions of the Berne Convention, or the adherence of the United
States thereto.

(d)® EFFECT OF PHONOGRAMS TREATIES.—Notwithstanding the
provisions of subsection (b), no works other than sound recordings
shall be eligible for protection under this title solely by virtue of
the adherence of the United States to the Geneva Phonograms
Convention or the WIPO Performances and Phonograms Treaty.

* *® * * * * *

§108. Limitations on exclusive rights: Reproduction by li-
braries and archives?2

(a) Except as otherwise provided in this title and notwith-
standing the provisions of section 108, it is not an infringement of

1This subsection was added by section 102(b)(2) of the Digital Millennium Copyright Act (P.L.
105-304). Section 105(bX2XC) of such Act provides this subsection shall take effect upon the
entry into force of the WIPO Performances and Phonograms Treaty with respect to the United
States.

2Section 403 of the Digital Millennium Copyright Act (Public Law 105-304) provides as fol-
lows:

SEC. 403. LIMITATIONS ON EXCLUSIVE RIGHTS; DISTANCE EDUCATION.

(a) RECOMMENDATIONS BY REGISTER OF COPYRIGHTS.—Not later than 6 months after the date
of the enactment of this Act, the Register of Copyrights, after consultation with representatives
of copyright owners, nonprofit educational institutions, and nonprofit libraries and archives,
shall submit to the Congress recommendations on how to promote distance education through
digital technologies, including interactive digital networks, while maintaining an appropriate
balance between the rights of copyright owners and the needs of users of copyrighted works.
Such recommendations shall include any legislation the Register of Copyrights considers appro-
priate to achieve the objective described in the preceding sentence.

(b) FACTORS.—In formulating recommendations under subsection (a), the Register of Copy-
rights shall consider— )

(1) the need for an exemption from exclusive rights of copyright owners for distance edu-
cation through digital networks;

(2) the categories of works to be included under any distance education exemption;

(3) the extent of appropriate quantitative limitations on the portions of works that may
be used under any distance education exemption;

(4) the parties who should be entitled to the benefits of any distance education exemption;

(5) the parties who should be designated as eligible recipients of distance education mate-
rials under any distance education exemption;

(6) whether and what types of technological measures can or should be employed to safe-
guard against unauthorized access to, and use or retention of, copyrighted materials as a
condition of eligibility for any distance education exemption, including, in light of developing

Continued
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copyright for a library or archives, or any of its employees acting .
within the scope of their emmployment, to reproduce no more than
one copy or phonorecord of a work, except as provided in sub-
sections (b) and (c), or to distribute such copy or phonorecord,
under the conditions specified by this section, if—

(1) the reproduction or distribution is made without any
purpose of direct or indirect commercial advantage;

(2) the collections of the library or archives are (i) open to
the public, or (ii) available not only to researchers affiliated
with the library or ‘archives or with the institution of which it
is a part, but also to other persons doing research in a special-
ized field; and ‘

(3) the reproduction or distribution of the work includes a

" notice of copyright that appears on the copy or phonorecord
that is reproduced under the provisions of this section, or-in-
cludes a legend stating that the work may be protected by
copyright if no such notice can be found on the: copy or phono-
record that is reproduced under the provisions of this section.

(b) The rights of reproduction and distribution under this sec-
tion apply to three copies or phonorecords of an unpublished work
duplicated solely for purposes of preservation and security or for
deposit for research use in another library or archives of the type
described by clause (2) of subsection (a), if— . '

- (1) the copy or phonorecord reproduced is-currently in the
collections of the library or archives; and :

(2) any such copy or phonorecord that is reproduced in dig-
ital format is not otherwise distributed in that format and is
not made available to the public in that format outside the
premises of the library or archives.

(c) The right of reproduction under this section applies to three
copies or phonorecords of a published work duplicated solely for the
purpose of replacement of a copy or phonorecord that is damaged,
deteriorating, lost, or stolen, or if the existing format in which the
work is stored has become obsolete, if— '

) (1) the library or archives has, after a reasonable effort,
determined that an unused replacement cannot be obtained at

a fair price; and

(2) any such: copy or phonorecord that is reproduced in dig-
ital format is not made available to the public in that format
outside the premises of the library or archives in lawful posses-
sion of such copy.

For purposes of this subsection, a format shall be considered obso-
lete if the machine or device necessary to render perceptible a work
stored in that format is no longer manufactured or is no longer rea-
sonably available in the commercial marketplace.

(d) The rights of reproduction and distribution under this sec-
tion apply to a copy, made from the collection of a library or ar-
chives where the user makes his or her request or from that of an-

Eec‘}imological capabilities, the exemption set out in section 110(2) of title 17, United States
ode; :

(7) the extent to which the availability of licenses for the use of copyrighted works in dis-
tance education through interactive digital networks should be considered in assessing eligi-
bility for any distance education exemption; and '

(8) such other issues relating to distance education through interactive digital networks
that the Register considers appropriate.
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other library or archives, of no more than one article or other con-
tribution to a copyrighted collection or periodical issue, or to a copy
or phonorecord of a small part of any other copyrighted work, if—

(1) the copy or phonorecord becomes the property of the
user, and the library or archives has had no notice that the
copy or phonorecord would be used for any purpose other than
private study, scholarship, or research; and

(2) the library or archives displays prominently, at the
place where orders are accepted, and includes on its order
form, a warning of copyright in accordance with requirements
that the Register of Copyrights shall prescribe by regulation.
(e) The rights of reproduction and distribution under this sec-

tion apply to the entire work, or to a substantial part of it, made
from the collection of a library or archives where the user makes
his or her request or from that of another library or archives, if the
library or archives has first determined, on the basis of a reason-
able investigation, that a copy or phonorecord of the copyrighted
work cannot be obtained at a fair price, if—

(1) the copy or phonorecord becomes the property of the
user, and the library or archives has had no notice that the
copy or phonorecord would be used for any purpose other than
private study, scholarship, or research; and

(2) the library or archives displays prominently, at the
place where orders are accepted, and includes on its order
form, a warning of copyright in accordance with requirements
that the Register of Copyrights shall prescribe by regulation.
(f) Nothing in this section—

(1) shall be construed to impose liability for copyright
infringement upon a library or archives or its employees for
the unsupervised use of reproducing equipment located on its
premises: Provided, That such equipment displays a notice
that the making of a copy may be subject to the copyright law;

(2) excuses a person who uses such reproducing equipment
or who requests a copy or phonorecord under subsection (d)
from liability for copyright infringement for any such act, or for
any later use of such copy or phonorecord, if it exceeds fair use
as provided by section 107;

(3) shall be construed to limit the reproduction and dis-
tribution by lending of a limited number of copies and excerpts
by a library or archives of an audiovisual news program, sub-
ject to clauses (1), (2), and (3) of subsection (a); or

(4) in any way affects the right of fair use as provided by
section 107, or any contractual obligations assumed at any
time by the library or archives when it obtained a copy or pho-
norecord of a work in its collections.

(g) The rights of reproduction and distribution under this sec-
tion extend to the isolated and unrelated reproduction or distribu-
tion of a single copy or phonorecord of the same material on sepa-
rate occasions, but do not extend to cases where the library or ar-
chives, or its employee—

(1) is aware or has substantial reason to believe that it is
engaging in the related or concerted reproduction or distribu-
tion of multiple copies or phonorecords of the same material,
whether made on one. occasion or over a period of time, and
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whether intended for aggregate use by one or more individuals
or for separate use by the individual members of a group; or

(2) engages in the systematic reproduction or distribution
of single or multiple copies or phonorecords of material de-
scribed in subsection (d): Provided, That nothing in this clause
prevents a library or archives from participating in interlibrary
arrangements that do not have, as their purpose or effect, that
the library or archives receiving such copies or phonorecords
for distribution does so in such aggregate quantities as to sub-
stitute for a subscription to or purchase of such work.

(h)X(1) For purposes of this section, during the last 20 years of
any term of copyright of a published work, a library or archives,
including a nonprofit educational institution that functions as such,
may reproduce, distribute, display, or perform in facsimile or dig-
ital form a copy or phonorecord of such work, or portions thereof,
for purposes of preservation, scholarship, or research if such li-
brary or archives has first determined, on the basis of a reasonable
investigation, that none of the conditions set forth in subpara-
graphs (A), (B), and (C) of paragraph (2) apply.

(2) No reproduction, distribution, display, or performance is
authorized under this subsection if—

(A) the work is subject fo normal commercial exploitation;

(B) a copy or phonorecord of the work can be obtained at
a reasonable price; or

(C) the copyright owner or its agent provides notice pursu-
ant to regulations promulgated by the Register of Copyrights
that either of the conditions set forth i in subparagraphs (A) and

(B) applies.

(3) The exemption provided in this subsection does not apply
th any subsequent uses by users other than such library or ar-
chives.

(i) The rights of reproduction and distribution under this sec-
tion do not apply to a musical work, a pictorial, graphic or sculp-
tural work, or a motion picture or other audiovisual work other
than an audiovisual work dealing with news, except that no such
limitation shall apply with respect to rights granted by subsections
(b), (c), and (h), or with respect to pictorial or graphic works pub-
lis_hed as illustrations, diagrams, or similar adjuncts to works of
which copies are reproduced or distributed in accordance with sub-
sections (d) and (e).

* % * %, * * *

§111. leltatlons on exclus1ve rights: Secondary trans-
missions

(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED.—The sec-
ondary transmission of a performance or display of a work em-
bodied in a primary transmission is not an infringement of copy-
right if—

(1) the secondary transmission is not made by a cable sys-

tem, and consists entirely of the relaying, by the management

- of a hotel, apartment house, or similar establishment, of sig-
nals transmitted by a broadcast station licensed by the Federal

Communications Commission, within the local service area of
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such station, to the private lodgings of guests or residents of

such establishment, and no direct charge is made to see or

hear the secondary transmission; or
(2) the secondary transmission is made solely for the pur-
pose and under the conditions specified by clause (2) of section

110; or

(3) the secondary transmission is made by any carrier who
has no direct or indirect control over the content or selection
of the primary transmission or over the particular recipients of
the secondary transmission, and whose activities with respect
to the secondary transmission consist solely of providing wires,
cables, or other communications channels for the use of others:

Provided, That the provisions of this clause extend only to the

activities of said carrier with respect to secondary trans-

missions and do not exempt from liability the activities of oth-
ers with respect to their own primary or secondary trans-
missions;

. (4) the secondary transmission is made by a satellite car-
rier pursuant to a statutory license under section 119; or

(5) the secondary transmission is not made by a cable sys-
tem but is made by a governmental body, or other nonprofit
organization, without any purpose of direct or indirect commer-
cial advantage, and without charge to the recipients of the sec-
ondary transmission other than assessments necessary to de-
fray the actual and reasonable costs of maintaining and oper-
ating the secondary transmission service.

(b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO
CONTROLLED GROUP.—Notwithstanding the provisions of sub-
sections (a) and (c), the secondary transmission to the public of a
performance or display of a work embodied in a primary trans-
mission is actionable as an act of infringement under section 501,
and is fully subject to the remedies provided by sections 502
through 506 and 509, if the primary transmission is not made for
reception by the public at large but is controlled and limited to
reception by particular members of the public: Provided, however,
That such secondary transmission is not actionable as an act of
infringement if—

(1) the primary transmission is made by a broadcast sta-
tion licensed by the Federal Communications Commission; and

(2) the carriage of the signals comprising the secondary
transmission is required under the rules, regulations, or
au:;ihorizations of the Federal Communications Commission;
an

(3) the signal of the primary transmitter is not altered or
changed in any way by the secondary transmitter.

(c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.—

(1) Subject to the provisions of clauses (2), (3), and (4) of
this subsection and section 114(d), secondary transmissions to

the public by a cable system of a performance or display of a

work embodied in a primary transmission made by a broadcast

station licensed by the Federal Communications Commission
or by an appropriate governmental authority of Canada or

Mexico shall be subject to statutory licensing upon compliance

with the requirements of subsection (d) where the carriage of
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the signals comprising the secondary transmission is permis-
sible under the rules, regulations, or authorizations of the Fed-
eral Communications Commission.

(2) Notwithstanding the provisions of clause (1) of this sub-
section, the willful or repeated secondary transmission to the
public by a cable system of a primary transmission made by a
broadcast station licensed by the Federal Communications
Commission or by an appropriate governmental authority of
Canada or Mexico and embodying a performance or display of
a work is actionable as an act of infringement under section
501, and is fully subject to the remedies provided by sections
502 through 506 and 509, in the following cases:

(A) where the carriage of the signals comprising the
secondary transmission is not permissible under the rules,
regulations, or authorizations of the Federal Communica-
tions Commission; or

(B) where the cable system has not deposited the
statement of account and royalty fee required by sub-
section (d).

(3) Notwithstanding the provisions of clause (1) of this sub-
section and subject to the provisions of subsection (e) of this
section, the secondary transmission to the public by a cable
system of a performance or display of a work embodied in a
primary transmission made by a broadcast station licensed by
the Federal Communications Commission or by an appropriate
governmental authority of Canada or Mexico is actionable as
an act of infringement under section 501, and is fully subject
to the remedies provided by sections 502 through 506 and sec-
tions 509 and 510, if the content of the particular program in
which the performance or display is embodied, or any commer-
cial advertising or station announcements transmitted by the
primary transmitter during, or immediately before or after, the
transmission of such program, is in any way willfully altered
by the cable system through changes, deletions, or additions,
except for the alteration, deletion, or substitution of commer-
cial advertisenmients performed by those engaged in television
commercial advertising market research: Provided, That the
research company has obtained the prior consent of the adver-
tiser who has purchased the original commercial advertise-

“ment, the television station broadcasting that commercial
advertisement, and the cable system performing the secondary
transmission: And provided further, That such commercial
alteration, deletion, or substitution is not performed for the
purpose of deriving income from the sale of that commercial
time. '

(4) Notwithstanding the provisions of clause (1) of this sub-
section, the secondary transmission to the public by a cable
system of a performance or display of a work embodied in a
primary- transmission made by a broadcast station licensed by
an appropriate governmental authority of Canada or Mexico is
actionable as an act of infringement under section 501, and is
fully subject to the remedies provided by sections 502 through
506 and section 509, if (A) with respect to Canadian signals,
the community of the cable system is located more than 150
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miles from the United States-Canadian border and is also lo-
cated south of the forty-second parallel of latitude, or (B) with
respect to Mexican signals, the secondary transmission is made
by a cable system which received the primary transmission by
means other than direct interception of a free space radio wave
emitted by such broadcast television station, unless prior to
April 15, 1976, such cable system was actually carrying, or was
specifically authorized to carry, the signal of such foreign sta-
tion on the system pursuant to the rules, regulations, or
authorizations of the Federal Communications Commission.

(d) STATUTORY LICENSE FOR SECONDARY TRANSMISSIONS BY

CABLE SYSTEMS.—

(1) A cable system whose secondary transmissions have
been subject to statutory licensing under subsection (c) shall,
on a semiannual basis, deposit with the Register of Copyrights,
in accordance with requirements that the Register shall pre-
scribe by regulation—

(A) a statement of account, covering the six months
next preceding, specifying the number of channels on
which’' the cable system made secondary transmissions to
its subscribers, the names and locations of all primary
transmitters whose transmissions were further trans-
mitted by the cable system, the total number of sub-
scribers, the gross amounts paid to the cable system for
the basic service of providing secondary transmissions of
primary broadcast transmitters, and such other data as
the Register of Copyrights may from time to time prescribe
by regulation. In determining the total number of sub-
scribers and the gross amounts paid to the cable system
for the basic service of providing secondary transmissions
of primary broadcast transmitters, the system shall not in-
clude subscribers and amounts collected from subscribers
receiving secondary transmissions pursuant to section 119.
Such statement shall also include a special statement of
account covering any nonnetwork television programming
that was carried by the cable system in whole or in part
beyond the local service area of the primary transmitter,
under rules, regulations, or authorizations of the Federal
Communications Commission permitting the substitution
or addition of signals under certain circumstances, to-
gether with logs showing the times, dates, stations, and
pr(zlgrams involved in such substituted or added carriage;
an

(B) except in the case of a cable system whose royalty
is specified in subclause (C) or (D), a total royalty fee for
the period covered by the statement, computed on the
basis of specified percentages of the gross receipts from
subscribers to the cable service during said period for the
basic service of providing secondary transmissions of pri-
mary broadcast transmitters, as follows:

(i) 0.675 of 1 per centum of such gross receipts for
the privilege of further transmitting any nonnetwork
programming of a primary transmitter in whole or in
part beyond the local service area of such primary
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transmitter, such amount to be applied against the
fee, if any, payable pursuant to paragraphs (ii)
through (iv);

(ii) 0.675 of 1 per centum of such gross receipts for
the first distant signal equivalent;

(iii) 0.425 of 1 per centum of such gross receipts
for each of the second, third, and fourth distant signal
equivalents;

(iv) 0.2 of 1 per centum of such gross receipts for
the fifth distant signal equivalent and each additional
distant signal equivalent thereafter; and

in computing the amounts payable under paragraphs (ii)

through (iv), above, any fraction of a distant signal equiva-

lent shall be computed at its fractional value and, in the
case of any cable system located partly within and partly
without the local service area of a primary transmitter,
gross receipts shall be limited to those gross receipts de-
rived from subscribers located without the local service
area of such primary transmitter; and

(C) if the actual gross receipts paid by subscribers to

a cable system for the period covered by the statement for

the basic service of providing secondary transmissions of-

primary broadcast transmitters total $80,000 or less, gross
receipts of the cable system for the purpose of this sub-
clause shall be computed by subtracting from such actual
gross receipts the amount by which $80,000 exceeds such.
actual gross receipts, except that in .no case shall a cable
system’s gross receipts be reduced to less than $3,000. The

royalty fee payable under this subclause shall be 0.5 of 1

per centum, regardless of the number of distant signal

.equivalents, if any; and

(D) if the actual gross receipts paid by subscribers to

a cable system for the period covered by the statement, for
the basic service of providing secondary. transmissions of
primary broadcast transmitters, are more than- $80,000
but less than $160,000, the royalty fee payable under this
subclause shall be (i) 0.5 of 1 per centum of any gross re-
ceipts up to $80,000; and (ii) 1 per centum of any gross re-
ceipts in excess of $80,000 but less than $160,000, regard-
less of the number of distant signal equivalents, if any.

(2) The Register of Copyrights shall receive all fees depos-
ited under this section and, after deducting the reasonable
costs incurred by the Copyright Office under this section, shall
deposit the balance in the Treasury of the United States, in
such manner as the Secretary of the Treasury directs. All
funds held by the Secretary of the Treasury shall be invested
in interest-bearing United States securities for later distribu-
tion with interest by the Librarian of Congress in the event no
controversy over distribution exists, or by the Copyright Roy-
alty Judges. ! in the event a controversy over such distribution
exists. :

1 So in original. The period probably should not appear.
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(38) The royalty fees thus deposited shall, in accordance
with the procedures provided by clause (4), be distributed to
those among the following copyright owners who claim that
their works were the subject of secondary transmissions by
cable systems during the relevant semiannual period:

(A) any such owner whose work was included in a sec-
ondary transmission made by a cable system of a nonnet-
work television program in whole or in part beyond the
local service area of the primary transmitter; and

(B) any such owner whose work was included in a sec-
ondary transmission identified in a special statement of
account deposited under clause (1)(A);

(C) any such owner whose work was included in non-
network programming consisting exclusively of aural sig-
nals carried by a cable system in whole or in part beyond
the local service area of the primary transmitter of such
programs.

(4) The royalty fees thus deposited shall be distributed in
accordance with the following procedures:

(A) During the month of July in each year, every per-
son claiming to be entitled to statutory license fees for sec-
ondary transmissions shall file a claim with the Copyright
Royalty Judges, in accordance with requirements that the
Copyright Royalty Judges shall prescribe by regulation.
Notwithstanding any provisions of the antitrust laws, for
purposes of this clause any claimants may agree among
themselves as to the proportionate division of statutory li-
censing fees among them, may lump their claims together
and file them jointly or as a single claim, or may designate
a common agent to receive payment on their behalf.

(B) After the first day of August of each year, the
Copyright Royalty Judges shall determine whether there
exists a controversy concerning the distribution of royalty
fees. If the Copyright Royalty Judges determine that no
such controversy exists, the Librarian shall, after deduct-
ing reasonable administrative costs under this section, dis-
tribute such fees to the copyright owners entitled to such
fees, or to their designated agents. If the Copyright Roy-
alty Judges finds ! the existence of a controversy, the
Copyright Royalty Judges shall, pursuant to chapter 8 of
this title, conduct a proceeding to determine the distribu-
tion of royalty fees.

(C) During the pendency of any proceeding under this
subsection, the Copyright Royalty Judges shall withhold
from distribution an amount sufficient to satisfy all claims
with respect to which a controversy exists, but shall have
discretion to proceed to distribute any amounts that are
not in controversy.

(e) NONSIMULTANEOUS SECONDARY TRANSMISSIONS BY CABLE
SYSTEMS.—

(1) Notwithstanding those provisions of the second para-

graph of subsection (f) relating to nonsimultaneous secondary

1S9 in original. Probably should read “find”.
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transmissions by a cable system, any such transmissions are
actionable as an act of infringement under section 501, and are
fully subject to the remedies provided’ by sections 502 through
506 and sections 509 and 510, unless—

(A) the program on the videotape is transmitted no
more than one time to the cable system’s subscribers; and

(B) the copyrighted program, episode, or motion pic-
ture videotape, including the commercials contained within
such program, episode, or picture, is transmitted without
deletion or editing; and

(C) an owner or officer of the cable system (i) prevents
the duplication of the videotape while in the possession of
the system, (ii) prevents unauthorized duplication while in
the possession of the facility making the videotape for the
system if the system owns or controls the facility, or takes
reasonable precautions to -prevent such duplication if it
does not own or control the facility, (iii) takes adequate
precautions to prevent duplication while the tape is being
transported, and (iv) subject. to clause (2), erases or de-
stroys, or causes the erasure or destruction of, the video-
tape; and-

(D) w1th1n forty-ﬁve days- after the end of each cal-
endar quarter, an owner or officer of the cable system exe-
cutes an.affidavit attesting (i) to the steps and precautions
taken to prevent duplication of the videotape, and (ii) sub-

+. ject to clause (2), to the erasure or destruction of all video-
tapes made or used during such quarter; and
+ (E) such owner or officer places or causes each such
affidavit, and affidavits received pursuant to clause (2)(C),
to be placed: in a file, open to public inspection, at such
system’s .main office in the community where the trans-
mission is made or. in the nearest community where such
system maintains an office; and

(F) the nonsimultaneous transmission is one that the
cable system would be authorized to transmit under the
rules, regulations, and authorizations of the Federal Com-
munications Commission in effect at the time of the non-
simultaneous transmission if the transmission had been
made simultaneously, except that this subclause shall not
apply to inadvertent or accidental transmissions.

(2) If a cable system transfers to any person a videotape
of a program nonsimultaneously transmitted by it, such trans-
fer is actionable as an act of infringement under section 501,
and is fully subject to the remedies provided by sections 502
through 506 and 509, except that, pursuant to a written, non-
-profit contract providing for the equitable sharing of the costs
of such videotape and its transfer, a videotape nonsimulta-
neously transmitted by it, in accordance with clause (1), may
be transferred by one. cable system in Alaska to another system
in Alaska, by one cable system in Hawaii permitted to make
such nonsimultaneous transmissions to another such cable sys-
tem in Hawaii, or by one cable system in Guam, the Northern
Mariana Islands, or the Trust Territory of the Pacific Islands,
to another cable system in any of those three territories, if—
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(A) each such contract is available for public inspec-
tion in the offices of the cable systems involved, and a copy
of such contract is filed, within thirty days after such con-
tract is entered into, with the Copyright Office (which Of-
fice shall make each such contract available for public
inspection); and

(B) the cable system to which the videotape is trans-
ferred complies with clause (1)(A), (B), (C)(@), (iii), and (iv),

an
(D) through (F); and
(C) such system provides a copy of the affidavit re-
quired to be made in accordance with clause (1)(D) to each
cable system making a previous nonsimultaneous trans-
mission of the same videotape.

(3) This subsection shall not be construed to supersede the
exclusivity protection provisions of any existing agreement, or
any such agreement hereafter entered into, between a cable
system and a television broadcast station in the area in which
the cable system is located, or a network with which such sta-
tion is affiliated.

(4) As used in this subsection, the term “videotape”, and
each of its variant forms, means the reproduction of the images
and sounds of a program or programs broadcast by a television
broadcast station licensed by the Federal Communications
Commission, regardless of the nature of the material objects,
such as tapes or films, in which the reproduction is embodied.
(f) DEFINITIONS.—As used in this section, the following terms

and their variant forms mean the following:

A “primary transmission” is a transmission made to the
public by the transmitting facility whose signals are being re-
ceived and further transmitted by the secondary transmission
service, regardless of where or when the performance or dis-
play was first transmitted.

A “secondary transmission” is the further transmitting of
a primary transmission simultaneously with the primary
transmission, or nonsimultaneously with the primary trans-
mission if by a “cable system” not located in whole or in part
within the boundary of the forty-eight contiguous States, Ha-
waii, or Puerto Rico: Provided, however, That a nonsimulta-
neous further transmission by a cable system located in Ha-
waii of a primary transmission shall be deemed to be a sec-
ondary transmission if the carriage of the television broadcast
signal comprising such further transmission is permissible
under the rules, regulations, or authorizations of the Federal
Communications Commission.

A “cable system” is a facility, located in any State, Terri-
tory, Trust Territory, or Possession, that in whole or in part re-
ceives signals transmitted or programs broadcast by one or
more television broadcast stations licensed by the Federal
Communications Commission, and makes secondary trans-
missions of such signals or programs by wires, cables, micro-
wave, or other communications channels to subscribing mem-
bers of the public who pay for such service. For purposes of
determining the royalty fee under subsection (d)(1), two or
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more cable systems in contiguous communities under common
ownership or control or operating from one headend shall be
considered as one system. '

The “local service area of a primary transmitter”, in_ the
case of a television broadcast station, comprises the area in
which such station is entitled to insist upon its signal being re-
transmitted by a cable system pursuant to the rules, regula-
tions, and authorizations of the Federal Communications Com-
mission in effect on April 15, 1976, or such station’s television
market as defined in section 76.55 (e) of title 47, Code of Fed-
eral Regulations (as in effect on September 18, 1993), or any
modifications to such television market made, on or after Sep-
tember 18, 1993, pursuant to section 76.55(e) or 76.59 of title
47 of the Code of Federal Regulations, or in the case of a tele-
vision broadcast station .licensed by an appropriate govern-
mental authority of Canada or Mexico, the area in which it

“would be entitled to insist upon its signal being retransmitted
if it were a television broadcast station subject to such rules,
regulations, and authorizations. In the case of a low power tel-
evision station, as defined by the rules and regulations of the
Federal Communications Commission, the “local service area of
a primary transmitter” comprises the area within 35 miles of
the transmitter site, except that in the case of such a station
located in a standard metropolitan statistical area which has
one of the 50 largest populations of all standard metropolitan
statistical areas (based on the 1980 decennial census of popu-
lation taken by the Secretary of Commerce), the number of
miles shall be 20 miles. The “local service area of a primary
transmitter”, in the case of a radio broadcast station, comprises”
the primary service area of such station, pursuant to the rules
and regulations of the Federal Communications Commission.

A “distant signal equivalent” is the value assigned to the
secondary transmission of any nonnetwork television program-
ming carried by a cable system in whole or in part beyond the
local service area of the primary transmitter of such program-
ming. It is computed by assigning a value of one to each inde-
pendent station and a value of one-quarter to each network
station and noncommercial educational station for the nonnet-
work programming so carried pursuant to the rules, regula-
tions, and authorizations of the Federal Communications Com-
mission. The foregoing values for independent, network, and
noncommercial educational stations are subject, however, to
the following exceptions and limitations. Where the rules and
regulations of the Federal Communications Commission re-
quire a cable system to omit the further transmission of a par-
ticular program and such rules and regulations also permit the
substitution of another program embodying a performance or
display of a work in place of the omitted transmission, or
where such rules and regulations in effect on the date of enact-
ment of this Act permit a cable system, at its election, to effect
such deletion and substitution of a nonlive program or to carry
additional programs not transmitted by primary transmitters
within whose local service area the cable system is located, no
value shall be assigned for the substituted or additional pro-
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gram; where the rules, regulations, or authorizations of the
Federal Communications Commission in effect on the date of
enactment of this Act permit a cable system, at its election, to
omit the further transmission of a particular program and such
rules, regulations, or authorizations also permit the substi-
tution of another program embodying a performance or display
of a work in place of the omitted transmission, the value as-
signed for the substituted or additional program shall be, in
the case of a live program, the value of one full distant signal
equivalent multiplied by a fraction that has as its numerator
the number of days in the year in which such substitution oc-
curs and as its denominator the number of days in the year.
In the case of a station carried pursuant to the late-night or
specialty programming rules of the Federal Communications
Commission, or a station carried on a part-time basis where
full-time carriage is not possible because the cable system
lacks the activated channel capacity to retransmit on a full-
time basis all signals which it 1s authorized to carry, the val-
ues for independent, network, and noncommercial educational
stations set forth above, as the case may be, shall be multiplied
by a fraction which is equal to the ratio of the broadcast hours
of such station carried by the cable system to the total broad-
cast hours of the station.

A “network station” is a television broadcast station that
is owned or operated by, or affiliated with, one or more of the
television networks in the United States providing nationwide
transmissions, and that transmits a substantial part of the
programming supplied by such networks for a substantial part
of that station’s typical broadcast day. _

An “independent station” is a commercial television broad-
cast station other than a network station.

A “noncommercial educational station” is a television sta-
tion that is a noncommercial educational broadcast station as
defined in section 397 of title 47.

§112. Limitations on exclusive rights: Ephemeral recordings

(a)(1) Notwithstanding the provisions of section 106, and ex-
cept in the case of a motion picture or other audiovisual work, it
is not an infringement of copyright for a transmitting organization
entitled to transmit to the public a performance or display of a
work, under a license, including a statutory license under section
114(f), or transfer of the copyright or under the limitations on
exclusive rights in sound recordings specified by section 114(a), or
for a transmitting organization that is a broadcast radio or tele-
vision station licensed as such by the Federal Communications
Commission and that makes a broadcast transmission of a perform-
ance of a sound recording in a digital format on a nonsubscription
basis, to make no more than one copy or phonorecord of a par-
ticularf transmission program embodying the performance or dis-
Play, if—

(A) the copy or phonorecord is retained and used solely by
the transmitting organization that made it, and no further cop-
ies or phonorecords are reproduced from it; and
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(B) the copy or phonorecord is used solely for the transmit-
ting organization’s own transmissions within its local service
area, or for purposes of archival preservation or security; and

(C) unless preserved exclusively for archival purposes, the
copy or phonorecord is destroyed within six months from the
dagei’ the transmission program was first transmitted to the
public.

(2) In a case in which a transmitting organization entitled to
make a copy or phonorecord under paragraph (1) in connection
with the transmission to the public of a performance or display of
a work is prevented from making such copy or phonorecord by rea-
son of the application by the copyright owner of technical measures
that prevent the reproduction of the work, the copyright owner
shall make available to the transmitting organization the necessary
means for permitting the making of such copy or phonorecord as
permitted under that paragraph, if it is technologically feasible and
economically reasonable for the copyright owner to do so. If the
copyright owner fails to do so in a timely manner in light of the
transmitting organization’s reasonable business requirements, the
transmitting organization shall not be liable for a violation of sec-
tion 1201(a)(1) of this title for engaging in such activities as are
necessary to make such copies or phonorecords as permitted under
paragraph (1) of this subsection. )

(b) Notwithstanding the provisions of section 106, it is not an
infringement of copyright for a governmental body or other non-
profit organization entitled to transmit a performance or display of
a work, under section 110(2) or under the limitations on exclusive
rights in sound recordings specified by section 114(a), to make no
more than thirty copies or phonorecords of a particular trans-
mission program embodying the performance or display, if—

(1) no further copies or phonorecords are reproduced from
the copies or phonorecords made under this clause; and

(2) except for one copy or phonorecord that may be pre-
served exclusively for archival purposes, the copies or
phonorecords are destroyed within seven years from the date
the transmission program was first transmitted to the public.
(c) Notwithstanding the provisions of section 1086, it is not an

infringement of copyright for a governmental body or other non-
profit organization to make for distribution no more than one copy
or phonorecord, for each transmitting organization specified in
clause (2) of this subsection, of a particular transmission program
embodying a performance of a nondramatic musical work of a reli-
gious nature, or of a sound recording of such a musical work, if—

(1) there is no direct or indirect charge for making or dis-

tributing any such copies or phonorecords; and
"+ (2) none of such copies or phonorecords is used for any per-

formance other than a single transmission to the public by a

transmitting organization entitled to transmit to the public a

performance of the work under a license or transfer of ‘the

copyright; and

(3) except for one copy or phonorecord that may be pre-
served exclusively for archival purposes, the copies or
phonorecords are all -destroyed within one year from the date
the transmission program was first transmitted to the public.
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(d) Notwithstanding the provisions of section 106, it is not an
"infringement of copyright for a governmental body or other non-

profit organization entitled to transmit a performance of a work
under section 110(8) to make no more than ten copies or
phonorecords embodying the performance, or to permit the use of
any such copy or phonorecord by any governmental body or non-
profit organization entitled to transmit a performance of a work
under section 110(8), if—

(1) any such copy or phonorecord is retained and used
solely by the organization that made it, or by a governmental
body or nonprofit organization entitled to transmit a perform-
ance of a work under section 110(8), and no further copies or
phonorecords are reproduced from it; and

(2) any such copy or phonorecord is used solely for trans-
missions authorized under section 110(8), or for purposes of ar-
chival preservation or security; and

(3) the governmental body or nonprofit organization per-
mitting any use of any such copy or phonorecord by any gov-
ernmental body or nonprofit organization under this subsection
does not make any charge for such use.

(e) STATUTORY LICENSE.—(1) A transmitting organization enti-
tled to transmit to the public a performance of a sound recording
under the limitation on exclusive rights specified by section
114(d)(1)X(C)(iv) or under a statutory license in accordance with sec-
tion 114(f) is entitled to a statutory license, under the conditions
specified by this subsection, to make no more than 1 phonorecord
of the sound recording (unless the terms and conditions of the
statutory license allow for more), if the following conditions are sat-
isfied:

(A) The phonorecord is retained and used solely by the
transmitting organization that made it, and no further
phonorecords are reproduced from it.

(B) The phonorecord is used solely for the transmitting
organization’s own transmissions originating in the United
States under a statutory license in accordance with section
114(f) or the limitation on exclusive rights specified by section
114(@)(ANC)Gv).

(C) Unless preserved exclusively for purposes of archival
preservation, the phonorecord is destroyed within 6 months
from the date the sound recording was first transmitted to the
public using the phonorecord.

(D) Phonorecords of the sound recording have been distrib-
uted to the public under the authority of the copyright owner
or the copyright owner authorizes the transmitting entity to
transmit the sound recording, and the transmitting entity
makes the phonorecord under this subsection from a phono-
record lawfully made and acquired under the authority of the
copyright owner.

(2) Notwithstanding any provision of the antitrust laws, any
copyright owners of sound recordings and any transmitting organi-
zations entitled to a statutory license under this subsection may
negotiate and agree upon royalty rates and license terms and con-
ditions for making phonorecords of such sound recordings under
this section and the proportionate division of fees paid among copy-
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right owners, and may designate common agents to negotiate,
agree to, pay, or receive such royalty payments.

(3) Proceedings under chapter 8 shall determine reasonable
rates and terms of royalty payments for the activities specified by
paragraph (1) during the 5-year period beginning on January 1 of
the second year following the year in which the proceedings are to
be commenced, or such other period as the parties may agree. Such
rates shall include a minimum fee for each type of service offered
by transmitting organizations. Any copyright owners of sound re-
cordings or any transmitting organizations entitled to a statutory
license under this subsection may submit to the Copyright Royalty
Judges licenses covering such activities with respect to such sound
recordings. The parties to each proceeding shall bear their own
costs.

(4) The schedule of reasonable rates and terms determined by
the Copyright Royalty Judges shall, subject to paragraph (5), be
binding on all copyright owners of sound recordings and transmit-
ting organizations entitled to a statutory license under this sub-
section during the 5-year period specified in paragraph (3), or such
other period as the parties may agree. Such rates shall include a
minimum fee for each type of service offered by transmitting orga-
nizations. The Copyright Royalty Judges shall establish rates that
most clearly represent the fees that would have been negotiated in
the marketplace between a willing buyer and a willing seller. In
determining such rates and terms, the Copyright Royalty Judges
shall base their decision on economic, competitive, and program-
ming information presented by the parties, including—

(A) whether use of the service may substitute for or may
promote the sales of phonorecords or otherwise interferes with
or enhances the copyright owner’s traditional streams of rev-
enue; and

(B) the relative roles of the copyright owner and the trans-
mitting organization in the copyrighted work and the service
made available to the public with respect to relative creative
contribution, technological contribution, capital investment,
cost, and risk.

In establishing such rates and terms, the Copyright Royalty Judges
may consider the rates and terms under voluntary license agree-
ments described in paragraphs (2) and (3). The Copyright Royalty
Judges shall also establish requirements by which copyright own-
ers may receive reasonable notice of the use of their sound record-
ings under this section, and under which records of such use shall
be kept and made available by transmitting organizations entitled
to obtain a statutory license under this subsection.

(5) License agreements voluntarily negotiated at any time be-
tween 1 or more copyright owners of sound recordings and 1 or
more transmitting organizations entitled to obtain a statutory li-
cense under this subsection shall be given effect in lieu of any deci-
sion by the Librarian of Congress or determination by the Copy-
right Royalty Judges.

(6)(A) Any person who wishes to make a phonorecord of a
sound recording under a statutory license in accordance with this
subsection may do so without infringing the exclusive right of the
copyright owner of the sound recording under section 106(1)—

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 746 2005



41 U.S. CODE PROVISIONS Sec. 112

(i) by complying with such notice requirements as the
Copyright Royalty Judges shall prescribe by regulation and by
paying royalty fees in accordance with this subsection; or

(ii) if such royalty fees have not been set, by agreeing to
pay such royalty fees as shall be determined in accordance
with this subsection.

(B) Any royalty payments in arrears shall be made on or before
the 20th day of the month next succeeding the month in which the
royalty fees are set.

(7) If a transmitting organization entitled to make a phono-
record under this subsection is prevented from making such phono-
record by reason of the application by the copyright owner of tech-
nical measures that prevent the reproduction of the sound record-
ing, the copyright owner shall make available to the transmitting
organization the necessary means for permitting the making of
such phonorecord as permitted under this subsection, if it is tech-
nologically feasible and economically reasonable for the copyright
owner to do so. If the copyright owner fails to do so in a timely
manner in light of the transmitting organization’s reasonable busi-
ness requirements, the transmitting organization shall not be liable
for a violation of section 1201(a)(1) of this title for engaging in such
activities as are necessary to make such phonorecords as permitted
under this subsection.

(8) Nothing in this subsection annuls, limits, impairs, or other-
wise affects in any way the existence or value of any of the exclu-
sive rights of the copyright owners in a sound recording, except as
otherwise provided in this subsection, or in a musical work, includ-
ing the exclusive rights to reproduce and distribute a sound record-
ing or musical work, including by means of a digital phonorecord
delivery, under sections 106(1), 106(3), and 115, and the right to
perform publicly a sound recording or musical work, including by
means of a digital audio transmission, under sections 106(4) and
106(6).

(f)(1) Notwithstanding the provisions of section 106, and with-
out limiting the application of subsection (b), it is not an infringe-
ment of copyright for a governmental body or other nonprofit edu-
cational institution entitled under section 110(2) to transmit a per-
formance or display to make copies or phonorecords of a work that
is in digital form and, solely to the extent permitted in paragraph
(2), of a work that is in analog form, embodying the performance
or display to be used for making transmissions authorized under
section 110(2), if—

(A) such copies or phonorecords are retained and used
solely by the body or institution that made them, and no fur-
ther copies or phonorecords are reproduced from them, except
as authorized under section 110(2); and

(B) such copies or phonorecords are used solely for trans-
missions authorized under section 110(2).

(2) This subsection does not authorize the conversion of print
or other analog versions of works into digital formats, except that
such conversion is permitted hereunder, only with respect to the
amount of such works authorized to be performed or displayed
under section 110(2), if— -
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(A) no digital version of the work is available to the insti-
tution; or

(B) the digital version of the work that is available to the
institution is subject to technological protection measures that

prevent its use for section 110(2).

(g) The transmission program embodied in a copy or phono-
record made under this section is not subject to protection as a
derivative work under this title except with the express consent of
the owners of copyright in the preexisting works employed in the
program.

* * * * * * *

§114. Scope of exclusive rights in sound recordings

(a) The exclusive rights of the owner of copyright in a sound
recording are limited to the rights specified by clauses (1), (2), (3)
and (6) of section 106, and do not include any right of performance
under section 106(4).

(b) The exclusive right of the owner of copyright in a sound re-
cording under clause (1) of section 106 is limited to the right to
duplicate the sound recording in the form of phonorecords or copies
that directly or indirectly recapture the actual sounds fixed in the
recording. The exclusive right of the owner of copyright in a sound
recording under clause (2) of section 106 is limited to the right to
prepare a derivative work in which the actual sounds fixed in the
sound recording are rearranged, remixed, or otherwise altered in
sequence or quality. The exclusive rights of the owner of copyright
in a sound recording under clauses (1) and (2) of section 106 do not
extend to the making or duplication of another sound recording
that consists entirely of an independent fixation of other sounds,
even though such sounds imitate or simulate those in the copy-
righted sound recording. The exclusive rights of the owner of copy-
right in a sound recording under clauses (1), (2), and (3) of section
106 do not apply to sound recordings included in educational tele-
vision and radio programs (as defined in section 397 of title 47) dis-
tributed or transmitted by or through public broadcasting entities
(as defined by section 118(g)): Provided, That copies or
phonorecords of said programs are not commercially distributed by
or through public broadcasting entities to the general public.

(c) This section does not limit or impair the exclusive right to
perform publicly, by means of a phonorecord, any of the works
specified by section 106(4).

(d) LIMITATIONS ON EXCLUSIVE RIGHT.—Notwithstanding the
provisions of section 106(6)—

(1) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS.—The
performance of a sound recording publicly by means of a digital
audio transmission, other than as a part of an interactive serv-
ice, is not an infringement of section 106(6) if the performance
is part of—

(A) a nonsubscription broadcast transmission;

(B) a retransmission of a nonsubscription broadcast
transmission: Provided, That, in the case of a retrans-
mission of a radio station’s broadcast transmission—
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(i) the radio station’s broadcast transmission is
not willfully or repeatedly retransmitted more than a
radius of 150 miles from the site of the radio broadcast
transmitter, however—

(I) the 150 mile limitation under this clause
shall not apply when a nonsubscription broadcast
transmission by a radio station licensed by the
Federal Communications Commission is retrans-
mitted on a nonsubscription basis by a terrestrial
broadcast station, terrestrial translator, or terres-
trial repeater licensed by the Federal Communica-
tions Commission; and

(I) in the case of a subscription retrans-
mission of a nonsubscription broadcast retrans-
mission covered by subclause (I), the 150 mile ra-
dius shall be measured from the transmitter site
of such broadcast retransmitter;

(II) in the case of a subscription retrans-
mission of a nonsubscription broadcast retrans-
mission covered by subclause (I), the 150 mile ra-
dius shall be measured from the transmitter site
of such broadcast retransmitter;,

(ii) the retransmission is of radio station broadcast
transmissions that are—

(I) obtained by the retransmitter over the air;

(II) not electronically processed by the re-
transmitter to deliver separate and discrete sig-
nals; and

(ITI) retransmitted only within the local com-
munities served by the retransmitter;

(iii) the radio station’s broadcast transmission was
being retransmitted to cable systems (as defined in
section 111(f)) by a satellite carrier on January 1,
1995, and that retransmission was being retrans-
mitted by cable systems as a separate and discrete sig-
nal, and the satellite carrier obtains the radio station’s
broadcast transmission in an analog format: Provided,
That the broadcast transmission being retransmitted
may embody the programming of no more than one
radio station; or

(iv) the radio station’s broadcast transmission is
made by a noncommercial educational broadcast sta-
tion funded on or after January 1, 1995, under section
396(k) of the Communications Act of 1934 (47 U.S.C.
396(k)), consists solely of noncommercial educational
and cultural radio programs, and the retransmission,
whether or not simultaneous, is a nonsubscription ter-
restrial broadcast retransmission; or
(C) a transmission that comes within any of the fol-

lowing categories—

(i) a prior or simultaneous transmission incidental
to an exempt transmission, such as a feed received by
and then retransmitted by an exempt transmitter:
Provided, That such incidental transmissions do not
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include any subscription transmission directly for

reception by members of the public;

(ii) a transmission within a business establish-
ment, confined to its premises or the immediately sur-
rounding vicinity;

(iii) a retransmission by any retransmitter, includ-
ing a multichannel video programming distributor as
defined in section 602(12) of the Communications Act
of 1934 (47 U.S.C. 522(12)), of a transmission by a
transmitter licensed to publicly perform the sound re-
cording as a part of that transmission, if the retrans-
mission is simultaneous with the licensed trans-
mission and authorized by the transmitter;

(iv) a transmission to a business establishment for
use in the ordinary course of its business: Provided,
That the business recipient does not retransmit the
transmission outside of its premises or the imme-
diately surrounding vicinity, and that the trans-
mission does not exceed the sound recording perform-
ance complement. Nothing in this clause shall limit
the scope of the exemption in clause (ii).

(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS.—
The performance of a sound recording publicly by means of a
subscription digital audio transmission not exempt under para-
graph (1), an eligible nonsubscription transmission, or a trans-
mission not exempt under paragraph (1) that is made by a pre-
existing satellite digital audio radio service shall be subject to
statutory licensing, in accordance with subsection (f) if—

(A)(i) the transmission is not part of an interactive
service;

(ii) except in the case of a transmission to a business
establishment, the transmitting entity does not automati-
cally and intentionally cause any device receiving the
transmission to- switch from one program channel to an-
other; and

(iii) except as provided in section 1002(e), the trans-
mission of the sound recording is accompanied, if tech-
nically feasible, by the information encoded in that sound
recording, if any, by or under the authority of the copy-
right owner of that sound recording, that identifies the
title of the sound recording, the featured recording artist
who performs on the sound recording, and related informa-
tion, including information concerning the underlying mu-
sical work and its writer;

(B) in the case of a subscription transmission not
exempt under paragraph (1) that is made by a preexisting
subscription service in the same transmission medium
used by such service on July 31, 1998, or in the case of a
transmission not exempt under paragraph (1) that is made
by a preexisting satellite digital audio radio service—

(1) the transmission does not exceed the sound re-
cording performance complement; and

(ii) the transmitting entity does not cause to be
published by means of an advance program schedule
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or prior announcement the titles of the specific sound

recordings or phonorecords embodying such sound re-

cordings to be transmitted; and

(C) in the case of an eligible nonsubscription trans-
mission or a subscription transmission not exempt under
paragraph (1) that is made by a new subscription service
or by a preexisting subscription service other than in the
same transmission medium used by such service on July
31, 1998—

(1) the transmission does not exceed the sound re-
cording performance complement, except that this
requirement shall not apply in the case of a retrans-
mission of a broadcast transmission if the retrans-
mission is made by a transmitting entity that does not
have the right or ability to control the programming of
the broadcast station making the broadcast trans-
mission, unless—

(I) the broadcast station makes broadcast
transmissions—

(aa) in digital format that regularly ex-
ceed the sound recording performance com-
plement; or

(bb) in analog format, a substantial por-
tion of which, on a weekly basis, exceed the
sound recording performance complement;
and
(II) the sound recording copyright owner or its

representative has notified the transmitting entity
in writing that broadcast transmissions of the
copyright owner’s sound recordings exceed the
sound recording performance complement as pro-
vided in this clause;

(ii) the transmitting entity does not cause to be
published, or induce or facilitate the publication, by
means of an advance program schedule or prior
announcement, the titles of the specific sound record-
ings to be transmitted, the phonorecords embodying
such sound recordings, or, other than for illustrative
purposes, the names of the featured recording artists,
except that this clause does not disqualify a transmit-
ting entity that makes a prior announcement that a
particular artist will be featured within an unspecified
future time period, and in the case of a retransmission
of a broadcast transmission by a transmitting entity
that does not have the right or ability to control the
programming of the broadcast transmission, the
requirement of this clause shall not apply to a prior
oral announcement by the broadcast station, or to an
advance program schedule published, induced, or
facilitated by the broadcast station, if the transmitting
entity does not have actual knowledge and has not re-
ceived written notice from the copyright owner or its
representative that the broadcast station publishes or
induces or facilitates the publication of such advance
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program schedule, or if such advance program sched-
ule is a schedule of classical music programming pub-
lished by the broadcast station in the same manner as
published by that broadcast station on or before Sep-
tember 30, 1998;

(iii) the transmission—

(I) is not part of an archived program of less
than 5 hours duration;

(II) is not part of an archived program of 5
hours or greater in duration that is made avail-
able for a period exceeding 2 weeks;

(ITI) is not part of a continuous program
which is of less than 3 hours duration; or

(IV) is not part of an identifiable program in
which performances of sound recordings are ren-
dered in a predetermined order, other than an
archived or continuous program, that is trans-
mitted at—

(aa) more than 3 times in any 2-week pe-
riod that have been publicly announced in ad-
vance, in the case of a program of less than
1 hour in duration, or

(bb) more than 4 times in any 2-week pe-
riod that have been publicly announced in ad-
vance, in the case of a program of 1 hour or
more in duration,

except that the requirement of this subclause
shall not apply in the case of a retransmission of
a broadcast transmission by a transmitting entity
that does not have the right or ability to control
the programming of the broadcast transmission,
unless the transmitting entity is given notice in
writing by the copyright owner of the sound re-
cording that the broadcast station makes broad-
cast transmissions that regularly violate such
requirement;

(iv) the transmitting entity does not knowingly
perform the sound recording, as part of a service that
offers transmissions of visual images contempora-
neously with transmissions of sound recordings, in a
manner that is likely to cause confusion, to cause mis-
take, or to deceive, as to the affiliation, connection, or
association of the copyright owner or featured record-
ing artist with the transmitting entity or a particular
product or service advertised by the transmitting
entity, or as to the origin, sponsorship, or approval by
the copyright owner or featured recording artist of the
activities of the transmitting entity other than the
performance of the sound recording itself;

(v) the transmitting entity cooperates to prevent,
to the extent feasible without imposing substantial
costs or burdens, a transmission recipient or any other
person or entity from automatically scanning the
transmitting entity’s transmissions alone or together
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with transmissions by other transmitting entities in
order to select a particular sound recording to be
transmitted to the transmission recipient, except that
the requirement of this clause shall not apply to a sat-
ellite digital audio service that is in operation, or that
is licensed by the Federal Communications Commis-
sion, on or before July 31, 1998;

(vi) the transmitting entity takes no affirmative
steps to cause or induce the making of a phonorecord
by the transmission recipient, and if the technology
used by the transmitting entity enables the transmit-
ting entity to limit the making by the transmission re-
cipient of phonorecords of the transmission directly in
a digital format, the transmitting entity sets such
technology to limit such making of phonorecords.to the
extent permitted by such technology;

(vi1) phonorecords of the sound recording have
been distributed to the 1E:ublic under the authority of
the copyright owner or the copyright owner authorizes
the transmitting entity to transmit the sound record-
ing, and the transmitting entity makes the trans-
mission from a phonorecord lawfully made under the
authority of the copyright owner, except that the
requirement of this clause shall not apply to a retrans-
mission of a broadcast transmission by a transmitting
entity that does not have the right or ability to control
the programming of the broadcast transmission, un-
less the transmitting entity is given notice in writing
by the copyright owner of the sound recording that the
broadcast station makes broadcast transmissions that
regularly violate such requirement;

(viii) the transmitting entity accommodates and
does not interfere with the transmission of technical
measures that are widely used by sound recording
copyright owners to identify or protect copyrighted
works, and that are technically feasible of being trans-
mitted by the transmitting entity without imposing
substantial costs on the transmitting entity or result-
ing in perceptible aural or visual degradation of the
digital signal, except that the requirement of this
clause shall not apply to a satellite digital audio serv-
ice that is in operation, or that is licensed under the
authority of the Federal Communications Commission,
on or before July 31, 1998, to the extent that such
service has designed, developed, or made commitments
to procure equipment or technology that is not compat-
ible with such technical measures before such tech-
nical measures are widely adopted by sound recording
copyright owners; and

(ix) the transmitting entity identifies in textual
data the sound recording during, but not before, the
time it is performed, including the title of the sound
recording, the title of the phonorecord embodying such
sound recording, if any, and the featured recording
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artist, in a manner to permit it to be displayed to the
transmission recipient by the device or technology in-
tended for receiving the service provided by the trans-
mitting entity, except that the obligation in this clause
shall not take effect until 1 year after the date of the
enactment of the Digital Millennium Copyright Act
and shall not apply in the case of a retransmission of

a broadcast transmission by a transmitting entity that

does not have the right or ability to control the pro-

gramming of the broadcast transmission, or in the
case in which devices or technology intended for re-

‘ceiving the service provided by the transmitting entity

that have the capability to display such textual data

are not common in the marketplace.
(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERV-
ICES.—

(A) No interactive service shall be granted an exclu-
sive license under section 106(6) for the performance of a
sound recording publicly by means of digital audio trans-
mission for a period in excess of 12 months, except that
with respect to an exclusive license granted to an inter-
active service by a licensor that holds the copyright to .
1,000 or fewer sound recordings, the period of such license .
shall not exceed 24 months: Provided, however, That the
grantee of such exclusive license shall be ineligible to re-
ceive another exclusive license for the performance of that
sound recording for a period of 13 months from the expira-
tion of the prior exclusive license.

(B) The limitation set forth in subparagraph (A) of this
paragraph shall not apply if—

(1) the licensor has granted and there remain in
effect licenses under section 106(6) for the public per-
formance of sound recordings by means of digital
audio transmission by at least 5 different interactive
services: Provided, however, That each such license
must be for a minimum of 10 percent of the copy-
righted sound recordings owned by the licensor that
have been licensed to interactive services, but in no
event less than 50 sound recordings; or

(ii) the exclusive license is granted to perform
publicly up to 45 seconds of a sound recording and the
sole purpose of the performance is to promote the dis-
tribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or non-
exclusive license of the right of public performance under
section 106(6), an interactive service may not publicly per-
form a sound recording unless a license has been granted
for the public performance of any copyrighted musical
work contained in the sound recording: Provided, That
such license to publicly perform the copyrighted musical
work may be granted either by a performing rights society
representing the copyright owner or by the copyright
owner. .
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(D) The performance of a sound recording by means of
a retransmission of a digital audio transmission is not an
infringement of section 106(6) if—

(1) the retransmission is of a transmission by an
interactive service licensed to publicly perform the
sound recording to a particular member of the public
as part of that transmission; and

(ii) the retransmission is simultaneous with the li-
censed transmission, authorized by the transmitter,
and limited to that particular member of the public in-
tended by the interactive service to be the recipient of
the transmission.

(E) For the purposes of this paragraph—

(1) a “licensor” shall include the licensing entity-
and any other entity under any material degree of
common ownership, management, or control that owns
copyrights in sound recordings; and

(ii) a “performing rights society” is an association
or corporation that licenses the public performance of
nondramatic musical works on behalf of the copyright
owner, such as the American Society of Composers,
Authors and Publishers, Broadcast Musie, Inc., and
SESAC, Inc.

(4) RIGHTS NOT OTHERWISE LIMITED.—

(A) Except as expressly provided in this section, this
section does not limit or impair the exclusive right to per-
form a sound recording publicly by means of a digital
audio transmission under section 106(6).

(B) Nothing in this section annuls or limits in any
way—

(i) the exclusive right to publicly perform a musi-
cal work, including by means of a digital audio trans-
mission, under section 106(4);

(ii) the exclusive rights in a sound recording or the
musical work embodied therein under sections 106(1),
106(2) and 106(3); or

(iii) any other rights under any other clause of
section 106, or remedies available under this title, as
such rights or remedies exist either before or after the
date of enactment of the Digital Performance Right in
Sound Recordings Act of 1995.

(C) Any limitations in this section on the exclusive
right under section 106(6) apply only to the exclusive right
under section 106(6) and not to any other exclusive rights
under section 106. Nothing in this section shall be con-
strued to annul, limit, impair or otherwise affect in any
way the ability of the owner of a copyright in a sound re-
cording to exercise the rights under sections 106(1), 106(2)
and 106(3), or to obtain the remedies available under this
title pursuant to such rights, as such rights and remedies
exist either before or after the date of enactment of the
Digital Performance Right in Sound Recordings Act of
1995.

(e) AUTHORITY FOR NEGOTIATIONS.—
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(1) Notwithstanding any provision of the antitrust laws, in
negotiating statutory licenses in accordance with subsection (f),
any copyright owners of sound recordings and any entities per-
forming sound recordings affected by this section may nego-
tiate and agree upon the royalty rates and license terms and
conditions for the performance of such sound recordings and
the proportionate division of fees paid among copyright owners,
and may designate common agents on a nonexclusive basis to
negotiate, agree to, pay, or receive payments.

(2) For licenses granted under section 106(6), other than
statutory licenses, such as for performances by interactive
services or performances that exceed the sound recording per-
formance complement—

(A) copyright owners of sound recordings affected by
this section may designate common agents to act on their
behalf to grant licenses and receive and remit royalty pay-
ments:

Provided, That each copyright owner shall establish the

royalty

rrilltes and material license terms and conditions unilater-

ally,

thﬁt is, not in agreement, combination, or concert with

other :

copyright owners of sound recordings; and

(B) entities performing sound recordings affected by
this section may designate common agents to act on their
behalf to obtain licenses and collect and pay royalty fees:
Provided, That each entity performing sound recordings
shall determine the royalty rates and material license
terms and conditions unilaterally, that is, not in agree-
ment, combination, or concert with other entities per-
forming sound recordings.

(f) LICENSES FOR CERTAIN NONEXEMPT TRANSMISSIONS.—

(1XA) Proceedings under chapter 8 shall determine reason-
able rates and terms of royalty payments for subscription
transmissions by preexisting subscription services and trans-
missions by preexisting satellite digital audio radio services
specified by subsection (d)(2) during the 5-year period begin-
ning on January 1 of the second year following the year in
which the proceedings are to be commenced, except where a
different transitional period is provided under section 6(b)(3) of
the Copyright Royalty and Distribution Reform Act of 2004 or
such other period. Such terms and rates shall distinguish
among the different types of digital audio transmission services
then in operation. Any copyright owners of sound recordings,
preexisting subscription services, or preexisting satellite digital
audio radio services may submit to the Copyright Royalty
Judges licenses covering such subscription transmissions with
respect to such sound recordings. The parties to each pro-
ceeding shall bear their own costs.

(B) The schedule of reasonable rates and terms determined
by the Copyright Royalty Judges shall, subject to paragraph
(3), be binding on all copyright owners of sound recordings and
entities performing sound recordings affected by this para-
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graph during the 5-year period specified in subparagraph (A),
a transitional period provided under section 6(b)(3) of the
Copyright Royalty and Distribution Reform Act of 2004, or
such other period as the parties may agree. In establishing
rates and terms for preexisting subscription services and pre-
existing satellite digital audio radio services, in addition to the
objectives set forth in section 801(b)(1), the Copyright Royalty
Judges may consider the rates and terms for comparable types
of subscription digital audio transmission services and com-
parable circumstances under voluntary license agreements de-
scribed in subparagraph (A).

(C) The procedures under subparagraphs (A) and (B) also
shall be initiated pursuant to a petition filed by any copyright
owners of sound recordings, any preexisting subscription serv-
ices, or any preexisting satellite digital audio radio services
indicating that a new type of subscription digital audio trans-
mission service on which sound recordings are performed is or
is about to become operational, for the purpose of determining
reasonable terms and rates of royalty payments with respect to
such new type of transmission service for the period beginning
with the inception of such new type of service and ending on
the date on which the royalty rates and terms for subscription
digital audio transmission services most recently determined
under subparagraph (A) or (B) and chapter 8 expire, or such
other period as the parties may agree.

(2X(A) Proceedings under chapter 8 shall determine reason-
able rates and terms of royalty payments for subscription
transmissions by eligible nonsubscription transmission services
and transmissions by new subscription services specified. by
subsection (d)(2) during the 5-year period beginning on Janu-
ary 1 of the second year following the year in which the pro-
ceedings are to be commenced, except where a different transi-
tional period is provided under section 6(b)(3) of the Copyright
Royalty and Distribution Reform Act of 2004, or such other pe-
riod as the parties may agree. Such rates and terms shall dis-
tinguish among the different types of eligible nonsubscription
transmission services and new subscription services then in
operation and shall include a minimum fee for each such type
of service. Any copyright owners of sound recordings or any
entities performing sound recordings affected by this para-
graph may submit to the Copyright Royalty Judges licenses
covering such eligible nonsubscription transmissions and new
subscription services with respect to such sound recordings.
The parties to each proceeding shall bear their own costs.

(B) The schedule of reasonable rates and terms determined
by the Copyright Royalty Judges shall, subject to paragraph-
(3), be binding on all copyright owners of sound recordings and
entities performing sound recordings affected by this para-
graph during the 5-year period specified in subparagraph (A),
a transitional period provided under section 6(b)(3) of the
Copyright Royalty and Distribution Act of 2004, or such other
period as the parties may agree. Such rates and terms shall
distinguish among the different types of eligible nonsubscrip-
tion transmission services then in operation and shall include
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a minimum fee for each such type of service, such differences
to be based on criteria including, but not limited to, the quan-
tity and nature of the use of sound recordings and the degree
to which use of the service may substitute for or may promote
the purchase of phonorecords by consumers. In establishing
rates and terms for transmissions by eligible nonsubscription
services and new subscription services, the Copyright Royalty
Judges shall establish rates and terms that most clearly rep-
resent the rates and terms that would have been negotiated in
the marketplace between a willing buyer and a willing seller.
In determining such rates and terms, the Copyright Royalty
Judges shall base its decision on economic, competitive and
programming information presented by the parties, including—
(i) whether use of the service may substitute for or
may promote the sales of phonorecords or otherwise may
interfere with or may enhance the sound recording copy-
right owner’s other streams of revenue from its sound re-
cordings; and
(ii) the relative roles of the copyright owner and the
transmitting entity in the copyrighted work and the serv-
ice made available to the public with respect to relative
creative contribution, technological contribution, capital
investment, cost, and risk.
In establishing such rates and terms, the Copyright Royalty
Judges may consider the rates and terms for comparable types
of digital audio transmission services and comparable cir-
cumstances under voluntary license agreements described in
subparagraph (A).

(C) The procedures under subparagraphs (A) and (B) shall
also be initiated pursuant to a petition filed by any copyright
owners of sound recordings or any eligible nonsubscription
service or new subscription service indicating that a new type
of eligible nonsubscription service or new subscription service
on which sound recordings are performed is or is about to be-
come operational, for the purpose of determining reasonable
terms and rates of royalty payments with respect to such new
type of service for the period beginning with the inception of
such new type of service and ending on the date on which the
royalty rates and terms for preexisting subscription digital
audio transmission services or preexisting satellite digital
radio audio services, as the case may be, most recently deter-
mined under subparagraph (A) or (B) and chapter 8 expire, or
such other period as the parties may agree.

(3) License agreements voluntarily negotiated at any time
between 1 or more copyright owners of sound recordings and
1 or more entities performing sound recordings shall be given
effect in lieu of any decision by the Librarian of Congress or
determination by the Copyright Royalty Judges.

(4)(A) The Copyright Royalty Judges shall also establish
requirements by which copyright owners may receive reason-
able notice of the use of their sound recordings under this sec-
tion, and under which records of such use shall be kept and
made available by entities performing sound recordings. The
notice and recordkeeping rules in effect on the day before the
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effective date of the Copyright Royalty and Distribution Re-
form Act of 2004 shall remain in effect unless and until new
regulations are promulgated by the Copyright Royalty Judges.
If new regulations are promulgated under this subparagraph,
the Copyright Royalty Judges shall take into account the sub-
stance and effect of the rules in effect on the day before the
effective date of the Copyright Royalty and Distribution Re-
form Act of 2004 and shall, to the extent practicable, avoid sig-
nificant disruption of the functions of any designated agent
authorized to collect and distribute royalty fees.

(B) Any person who wishes to perform a sound recording
publicly by means of a transmission eligible for statutory li-
censing under this subsection may do so without infringing the
exclusive right of the copyright owner of the sound recording—

(i) by complying with such notice requirements as the

Copyright Royalty Judges shall prescribe by regulation

and by paying royalty fees in accordance with this sub-

section; or

(i) if such royalty fees have not been set, by agreeing
to pay such royalty fees as shall be determined in accord-
ance with this subsection.

(C) Any royalty payments in arrears shall be made on or
before the twentieth day of the month next succeeding the
month in which the royalty fees are set.

(5)(A) Notwithstanding section 112(e) and the other provi-
sions of this subsection, the receiving agent may enter into
agreements for the reproduction and performance of sound re-
cordings under section 112(e) and this section by any 1 or more
small commercial webcasters or noncommercial webcasters
during the period beginning on October 28, 1998, and ending
on December 31, 2004, that, once published in the Federal Reg-
ister pursuant to subparagraph (B), shall be binding on all
copyright owners of sound recordings and other persons enti-
tled to payment under this section, in lieu of any determina-
tion by a copyright arbitration royalty panel or decision by the
Librarian of Congress. Any such agreement for small commer-
cial webcasters shall include provisions for payment of royal-
ties on the basis of a percentage of revenue or expenses, or
both, and include a minimum fee. Any such agreement may in-
clude other terms and conditions, including requirements by
which copyright owners may receive notice of the use of their
sound recordings and under which records of such use shall be
kept and made available by small commercial webcasters or
noncommercial webcasters. The receiving agent shall be under
no obligation to negotiate any such agreement. The receiving
agent shall have no obligation to any copyright owner of sound
recordings or any other person entitled to payment under this
section in negotiating any such agreement, and no liability to
any copyright owner of sound recordings or any other person
entitled to payment under this section for having entered into
such agreement.

(B) The Copyright Office shall cause to be published in the
Federal Register any agreement entered into pursuant to sub-
paragraph (A). Such publication shall include a statement con-
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taining the substance of subparagraph (C). Such agreements
shall not be included in the Code of Federal Regulations.
Thereafter, the terms of such agreement shall be available, as
an option, to any small commercial webcaster or noncommer-
cial webcaster meeting the eligibility conditions of such agree-
ment.

(C) Neither subparagraph (A) nor any provisions of any
agreement entered into pursuant to subparagraph (A), includ-
ing any rate structure, fees, terms, conditions, or notice and
recordkeeping requirements set forth therein, shall be admis-
sible as evidence or otherwise taken into account in any
administrative, judicial, or other government proceeding in-
volving the setting or adjustment of the royalties payable for
the public performance or reproduction in ~ephemeral
phonorecords or copies of sound recordings, the determination
of terms or conditions related thereto, or the establishment of
notice or recordkeeping requirements by the Librarian of Con-
gress under paragraph (4) or section 112(e)(4). It is the intent
of Congress that any royalty rates, rate structure, definitions,
terms, conditions, or notice and recordkeeping requirements,
included in such agreements shall be considered as a com-
promise motivated by the unique business, economic and polit-
ical circumstances of small webcasters, copyright owners, and
performers rather than as matters that would have been nego-
tiated in the marketplace between a willing buyer and a will-
ing %eller, or otherwise meet the objectives set forth in section
801(b).

(D) Nothing in the Small Webcaster Settlement Act of
2002 or any agreement entered into pursuant to subparagraph
(A) shall be taken into account by the United States Court of
Appeals for the District of Columbia Circuit in its review of the
determination by the Librarian of Congress of July 8, 2002, of
rates and terms for the digital performance of sound recordings
and ephemeral recordings, pursuant to sections 112 and 114.

(E) As used in this paragraph—

(1) the term “noncommercial webcaster” means a
webcaster that—

(I) is exempt from taxation under section 501 of
the Internal Revenue Code of 1986 (26 U.S.C. 501);

(I) has applied in good faith to the Internal Rev-
enue Service for exemption from taxation under sec-
tion 501 of the Internal Revenue Code and has a com-
mercially reasonable expectation that such exemption
shall be granted; or

(I) has applied in good faith to the Internal Rev-
enue Service for exemption from taxation under sec-
tion 501 of the Internal Revenue Code and has a com-
mercially reasonable expectation that such exemption
shall be granted; or

(III) is operated by a State or possession or any
governmental entity or subordinate thereof, or by the
United States or District of Columbia, for exclusively
public purposes;
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(i) the term “receiving agent” shall have the meaning
given that term in section 261.2 of title 37, Code of Federal
Regulations, as published in the Federal Register on July
8, 2002; and

(iii) the term “webcaster” means a person or entity
that has obtained a compulsory license under section 112
or 114 and the implementing regulations therefor to make
eligible nonsubscription transmissions and ephemeral re-
cordings. _

(F) The authority to make settlements pursuant to sub-
paragraph (A) shall expire December 15, 2002, except with re-
spect to noncommercial webcasters for whom the authority
shall expire May 31, 2003.

(g) PROCEEDS FROM LICENSING OF TRANSMISSIONS.—

(1) Except in the case of a transmission licensed under a
statutory license in accordance with subsection (f) of this
section—

(A) a featured recording artist who performs on a
sound recording that has been licensed for a transmission
shall be entitled to receive payments from the copyright
owner of the sound recording in accordance with the terms
of the artist’s contract; and

(B) a nonfeatured recording artist who performs on a
sound recording that has been licensed for a transmission
shall be entitled to receive payments from the copyright
owner of the sound recording in accordance with the terms
of the nonfeatured recording artist’s applicable contract or
other applicable agreement.

(2) An agent designated to distribute receipts from the li-
censing of transmissions in accordance with subsection (f) shall
distribute such receipts as follows:

(A) 50 percent of the receipts shall be paid to the copy-
right owner of the exclusive right under section 106(6) of
this title to publicly perform a sound recording by means
of a digital audio transmission.

(B) 2% percent of the receipts shall be deposited in an
escrow account managed by an independent administrator
jointly appointed by copyright owners of sound recordings
and the American Federation of Musicians (or any suc-
cessor entity) to be distributed to nonfeatured musicians
(whether or not members of the American Federation of
Musicians) who have performed on sound recordings.

(C) 2¥2 percent of the receipts shall be deposited in an
escrow account managed by an independent administrator
jointly appointed by copyright owners of sound recordings
and the American Federation of Television and Radio Art-
ists (or any successor entity) to be distributed to nonfea-
tured vocalists (whether or not members of the American
Federation of Television and Radio Artists) who have per-
formed on sound recordings.

(D) 45 percent of the receipts shall be paid, on a per
sound recording basis, to the recording artist or artists fea-
tured on such sound recording (or the persons conveying
rights in the artists’ performance in the sound recordings).
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(3) A nonprofit agent designated to distribute receipts from
the licensing of transmissions in accordance with subsection (f)
may deduct from any of its receipts, prior to the distribution
of such receipts to any person or entity entitled thereto other
than copyright owners and performers who have elected to re-
ceive royalties from another designated agent and have noti-
fied such nonprofit agent in writing of such election, the rea-
sonable costs of such agent incurred after November 1, 1995,
in—

(A) the administration of the collection, distribution,
and calculation of the royalties;

(B) the settlement of disputes relating to the collection
and calculation of the royalties; and

(C) the licensing and enforcement of rights with re-
spect to the making of ephemeral recordings and perform-
ances subject to licensing under section 112 and this sec-
tion, including those incurred in participating in negotia-
tions or arbitration proceedings under section 112 and this
section, except that all costs incurred relating to the sec-
tion 112 ephemeral recordings right may only be deducted

from the royalties received pursuant to section 112.

(4) Notwithstanding paragraph (3), any designated agent
designated to distribute receipts from the licensing of trans-
missions in accordance with subsection (f) may deduct from
any of its receipts, prior to the distribution of such receipts, the
reasonable costs identified in paragraph (3) of such agent in-
curred after November 1, 1995, with respect to such copyright
owners and performers who have entered with such agent a
contractual relationship that specifies that such costs may be
deducted from such royalty receipts.

(h) LICENSING TO AFFILIATES.—

(1) If the copyright owner of a sound recording licenses an
affiliated entity the right to publicly perform a sound recording
by means of a digital audio transmission under section 106(6),
the copyright owner shall make the licensed sound recording
available under section 106(6) on no less favorable terms and
conditions to all bona fide entities that offer similar services,
except that, if there are material differences in the scope of the
requested license with respect to the type of service, the par-
ticular sound recordings licensed, the frequency of use, the
number of subscribers served, or the duration, then the copy-
right owner may establish different terms and conditions for
such other services.

(2) The limitation set forth in paragraph (1) of this sub-
section shall not apply in the case where the copyright owner
of a sound recording licenses—

(A) an interactive service; or
(B) an entity to perform publicly up to 45 seconds of
the sound recording and the sole purpose of the perform-
ance is to promote the distribution or performance of that

sound recording.

(i) No EFFECT ON ROYALTIES FOR UNDERLYING WORKS.—Li-
cense fees payable for the public performance of sound recordings
under section 106(6) shall not be taken into account in any admin-
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istrative, judicial, or other governmental proceeding to set or adjust
the royalties payable to copyright owners of musical works for the
public performance of their works. It is the intent of Congress that
royalties payable to copyright owners of musical works for the pub-
lic performance of their works shall not be diminished in any re-
spect as a result of the rights granted by section 106(6).

() DEFINITIONS.—As used in this section, the following terms
have the following meanings: '

(1) An “affiliated entity” is an entity engaging in digital
audio transmissions covered by. section 106(6), other than an
interactive service, in which the licensor has any direct or indi-
rect partnership or any ownership interest amounting to 5 per-
cent or more of the outstanding voting or non-voting stock.

(2) An “archived program” is a predetermined program
that is available repeatedly on the demand of the transmission
recipient and that is performed in the same order from the
beginning, except that an archived program shall not include
a recorded event or broadcast transmission that makes no
more than an incidental use of sound recordings, as long as
such recorded event or broadcast transmission does not contain
an entire sound recording or feature a particular sound record-
ing.

(3) A “broadcast” transmission is a transmission made by
a terrestrial broadcast station licensed as such by the Federal
Communications Commission.

(4) A “continuous program” is a predetermined program
that is continuously performed in the same order and that is
accessed at a point in the program that is beyond the control
of the transmission recipient.

(5) A “digital audio transmission” is a digital transmission
as defined in section 101, that embodies the transmission of a
sound recording. This term does not include the transmission
of any audiovisual work.

(6) An “eligible nonsubscription transmission” is a non-
interactive nonsubscription digital audio transmission not
exempt under subsection (d)(1) that is made as part of a serv-
ice that provides audio programming consisting, in whole or in
part, of performances of sound recordings, including retrans-
missions of broadcast transmissions, if the primary purpose of
the service is to provide to the public such audio or other
entertainment programming, and the primary purpose of the
service is not to sell, advertise, or promote particular products
or services other than sound recordings, live concerts, or other
music-related events.

(7) An “interactive service” is one that enables a member
of the public to receive a transmission of a program specially
created for the recipient, or on request, a transmission of a
particular sound recording, whether or not as part of a pro-
gram, which is selected by or on behalf of the recipient. The
ability of individuals to request that particular sound record-
ings be performed for reception by the public at large, or in the
case of a subscription service, by all subscribers of the service,
does not make a service interactive, if the programming on
each channel of the service does not substantially consist of
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sound recordings that are performed within 1 hour of the re-
quest or at a time designated by either the transmitting entity
or the individual making such request. If an entity offers both
interactive and noninteractive services (either concurrently or
at different times), the noninteractive component shall not be
treated as part of an interactive service. :

(8) A “new subscription service” is a service that performs.
sound recordings by means of noninteractive subscription dig-
ital audio transmissions and that is not a preexisting subscrip-
tion service or a preexisting satellite digital audio radio serv-
ice. : :

(9) A “nonsubscription” transmission is any transmission
that is not a subscription transmission.

(10) A “preexisting satellite digital audio radio service” is
a subscription satellite digital audio radio service provided pur-
suant to a satellite digital audio radio service license issued by
the Federal Communications Commission on or before July 31,
1998, 'and any renewal of such license to the extent of the
scope of the original license, and may include a limited number
of sample channels representative of the subscription service
that are made available on a nonsubscription basis in order to
promote the subscription service.

(11) A “preexisting subscription service”.is a service that
performs sound recordings by means of noninteractive audio-
only subscription digital audio transmissions, which was in
existence and was making such transmissions to the public for
a fee on or before July 31, 1998, and may include a limited
number of sample channels representative of the subscription
service that are made available on a nonsubscription basis in
order to promote the subscription service.

(12) A “retransmission” is a further transmission of an ini-
tial transmission, and includes any further retransmission of
the same transmission. Except as provided in this section, a
transmission qualifies as a “retransmission” only if it is simul-
taneous with the initial transmission. Nothing in this defini-
tion shall be construed to exempt a transmission that fails to
satisfy a separate element required to qualify for an exemption
under section 114(d)(1).

(13) The “sound recording performance complement” is the
transmission during any 3-hour period, on a particular channel
used by a transmitting entity, of no more than—

(A) 3 different selections of sound recordings from any
one phonorecord lawfully distributed for public perform-
ance or sale in the United States, if no more than 2 such
selections are transmitted consecutively; or

(B) 4 different selections of sound recordings—

(i) by the same featured recording artist; or

(ii) from any set or compilation of phonorecords
lawfully distributed together as a unit for public per-
formance or sale in the United States,

if no more than three such selections are transmitted con-

secutively:

Provided, That the transmission of selections in excess of the
numerical limits provided for in clauses (A) and (B) from
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multiple phonorecords shall nonetheless qualify as a sound
recording performance complement if the programming of the
multiple phonorecords was not willfully intended to avoid the
numerical limitations prescribed in such clauses.

(14) A “subscription” transmission is a transmission that is
controlled and limited to particular recipients, and for which
consideration is required to be paid or otherwise given by or
on behalf of the recipient to receive the transmission or a pack-
age of transmissions including the transmission.

(15) A “transmission” is either an initial transmission or a
retransmission. :

* * * * * * *

§117. Limitations on exclusive rights: Computer programs!

(a) Making of Additional Copy or Adaptation by Owner of
Copy-Notwithstanding the provisions of section 106, it is not an in-
fringement for the owner of a copy of a computer program to make
or authorize the making of another copy or adaptation of that com-
puter program provided:

(1) that such a new copy or adaptation is created as an
essential step in the utilization of the computer program in
conjunction with a machine and that it is used in no other
manner, or

(2) that such new copy or adaptation is for archival pur-
poses only and that all archival copies are destroyed in the
event that continued possession of the computer program
should cease to be rightful.

(b) Lease, Sale, or Other Transfer of Additional Copy or Adap-
tation-Any exact copies prepared in accordance with the provisions
of this section may be leased, sold, or otherwise transferred, along
with the copy from which such copies were prepared, only as part
of the lease, sale, or other transfer of all rights in the program.
Adaptations so prepared may be transferred only with the author-
ization of the copyright owner.

(c) MACHINE MAINTENANCE OR REPAIR.—Notwithstanding the
provisions of section 106, it is not an infringement for the owner
or lessee of a machine to make or authorize the making of a copy
of a computer program if such copy is made solely by virtue of the
activation of a machine that lawfully contains an authorized copy

1 Section 104 of the Digital Millennium Copyright Act (Public Law 105-304) provides as fol-
lows:

SEC. 104. {17 U.S.C. 109 note] EVALUATION OF IMPACT OF COPYRIGHT LAW AND
8MENDMENTS ON ELECTRONIC COMMERCE AND TECHNOLOGICAL DEVEL-
PMENT.

(a) EVALUATION BY THE REGISTER OF COPYRIGHTS AND THE ASSISTANT SECRETARY FOR COMMU-
NICATIONS AND INFORMATION.—The Register of Copyrights and the Assistant Secretary for Com-
munications and Information of the Department of Commerce shall jointly evaluate—

(1) the effects of the amendments made by this title and the development of electronic
commerce and associated technology on the operation of sections 109 and 117 of title 17,
United States Code; and

(2) the relationship between existing and emergent technology and the operation of sec-
tions 109 and 117 of title 17, United States Code.

(b) REPORT TO CONGRESS.—The Register of Copyrights and the Assistant Secretary for Com-
munications and Information of the Department of Commerce shall, not later than 24 months
after the date of the enactment of this Act, submit to the Congress a joint report on the evalua-
tion conducted under subsection (a), including any legislative recommendations the Register and
the Assistant Secretary may have.
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of the computer program, for purposes only of maintenance or re-
pair of that machine, if—

(1) such new copy is used in no other manner and is de-
stroyed immediately after the maintenance or repair is com-
pleted; and

(2) with respect to any computer program or part thereof
that is not necessary for that machine to be activated, such
program or part thereof is not accessed or used other than to
make such new copy by virtue of the activation of the machine.
(d) DEFINITIONS.—For purposes of this section—

(1) the “maintenance” of a machine is the servicing of the
machine in order to make it work in accordance with its origi-
nal specifications and any changes to those specifications
authorized for that machine; and

(2) the “repair” of a machine is the restoring of the ma-
chine to the state of working in accordance with its original
-specifications and any changes to those specifications author-
ized for that machine.

* * * * * * *

§119. Limitations on exclusive rights: Secondary trans-
missions of superstations and network stations for
private home viewing1

(a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS.—

(1) SUPERSTATIONS.—Subject to the provisions of para-
graphs (5), (6), and (8) of this subsection and section 114(d),
secondary transmissions of a performance or display of a work
embodied in a primary transmission made by a superstation
shall be subject to statutory licensing under this section if the
secondary transmission is made by a satellite carrier to the
public for private home viewing or for viewing in a commercial
establishment, with regard to secondary transmissions the sat-
ellite carrier is in compliance with the rules, regulations, or
authorizations of the Federal Communications Commission
governing the carriage of television broadcast station signals,
and the carrier makes a direct or indirect charge for each re-
transmission service to each subscriber receiving the secondary
transmission or to a distributor that has contracted with the
carrier for direct or indirect delivery of the secondary trans-
mission to the public for private home viewing or for viewing
in a commercial establishment.

(2) NETWORK STATIONS.—

(A) IN GENERAL.—Subject to the provisions of subpara-

graphs (B) and (C) of this paragraph and paragraphs (5),

(6), (7), and (8) of this subsection and section 114(d), sec-

ondary transmissions of a performance or display of a

1 Section 4(a) of the Satellite Home Viewer Act of 1994 (P.L. 103-369), as amended by section
1003 of the Intellectual Property and Communications Omnibus Reform Act of 1999 (S. 1948
as introduced by the Senate during the 106th Congress, 1st Session and enacted by section
1000(a)9) of Public Law 106-113) and section 101(a) of the Satellite Home Viewer Extension
fmd Reauthorization Act of 2004 (title IX of division J of Public Law 108-447), provides as fol-
ows:

SEC. 4. [17'U.S.C. 119 note] TER.MINATION
(a) EXPIRATION OF AMENDMENTS.—Section 119 of title 17, United Stabes Code, as amended
by section 2 of this Act, ceases to be effective on December 31, 2009.
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work embodied in a primary transmission made by a net-
work station shall be subject to statutory licensing under
this section if the secondary transmission is made by a sat-
ellite carrier to the public for private home viewing, with
regard to secondary transmissions the satellite carrier is in
compliance with the rules, regulations, or authorizations of
the Federal Communications Commission governing the
carriage of television broadcast station signals, and the
carrier makes a direct or indirect charge for such retrans-
mission service to each subscriber receiving the secondary
transmission.

(B) SECONDARY TRANSMISSIONS TO UNSERVED HOUSE-
HOLDS.—

(i) IN GENERAL.—The statutory license provided
for in subparagraph (A) shall be limited to secondary
transmissions of the signals of no more than two net-
work stations in a single day for each television net-
work to persons who reside in unserved households.
The limitation in this clause shall not apply to sec-
ondary transmissions under paragraph (3).

(i1) ACCURATE DETERMINATIONS OF ELIGIBILITY.—

(I) ACCURATE PREDICTIVE MODEL.—In deter-
mining presumptively whether a person resides in
an unserved household wunder subsection
(d)(10)(A), a court shall rely on the Individual
Location Longley-Rice model set forth by the Fed-
eral Communications Commission in Docket No.
98-201, as that model may be amended by the
Commission over time under section 339(c)(3) of
the Communications Act of 1934 to increase the
accuracy of that model.

(II) ACCURATE MEASUREMENTS.—For purposes
of site measurements to determine whether a per-
son resides in an unserved household under sub-
section (d)(10)(A), a court shall rely on section
339(c)(4) of the Communications Act of 1934.

(II) For purposes of site measurements to
determine whether a person resides in an
unserved household under subsection (d)(10)(A), a
court shall rely on section 339(c)(4) of the Commu-
nications Act of 1934,

(iii) C-BAND EXEMPTION TO UNSERVED HOUSE-
HOLDS.—

(I) IN GENERAL.—The limitations of clause (i)
shall not apply to any secondary transmissions by
C-band services of network stations that a sub-
scriber to C-band service received before any ter-
mination of such secondary transmissions before
October 31, 1999.

(IT) DEFINITION.—In this clause the term “C-
band service” means a service that is licensed by
the Federal Communications Commission and
operates in the Fixed Satellite Service under part
25 of title 47 of the Code of Federal Regulations.
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(C) EXCEPTIONS.—

(i) STATES WITH SINGLE FULL-POWER NETWORK
STATION.—In a State in which there is licensed by the
Federal Communications Commission a single full-
power station that was a network station on January
1, 1995, the statutory license provided for in subpara-
graph (A) shall apply to the secondary transmission by
a satellite carrier of the primary transmission of that
station to any subscriber in a community that is lo-
cated within that State and that is not within the first
50 television markets as listed in the regulations of
the Commission as in effect on such date (47 CFR
76.51).

(ii) STATES WITH ALL NETWORK STATIONS AND
SUPERSTATIONS IN SAME LOCAL MARKET.—In a State in
which all network stations and superstations licensed
by the Federal Communications Commission within
that State as of January 1, 1995, are assigned to the
same local market and that local market does not
encompass all counties of that State, the statutory li-
cense provided under subparagraph (A) shall apply to
the secondary transmission by a satellite carrier of the
primary transmissions of such station to all sub-
scribers in the State who reside in a local market that
is within the first 50 major television markets as
listed in the regulations of the Commission as in effect
on such date (section 76.51 of title 47 of the Code of
Federal Regulations).

(iii) ADDITIONAL STATIONS.—In the case of that
State in which are located 4 counties that—

(I) on. January 1, 2004, were in local markets
priélcipally comprised of counties in another State,
an

(I1) had a combined total of 41,340 television
households, according to the U.S. Television
Household Estimates by Nielsen Media Research
for 2004,

the statutory license provided under subparagraph (A)
shall apply to secondary transmissions by a satellite
carrier to subscribers in any such county of the pri-
mary transmissions of any network station located in
that State, if the satellite carrier was making such
secondary transmissions to any subscribers in that
county on January 1, 2004.

(iv) CERTAIN ADDITIONAL STATIONS.—If 2 adjacent
counties in a single State are in a local market com-
prised principally of counties located in another State,
the statutory license provided for in subparagraph (A)
shall apply to the secondary transmission by a sat-
ellite carrier to subscribers in those 2 counties of the
primary transmissions of any network station located
in the capital of the State in which such 2 counties are
located, if—
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(D) the 2 counties are located in a local market
that is in the top 100 markets for the year 2003
according to Nielsen Media Research; and

(II) the total number of television households
in the 2 counties combined did not exceed 10,000
for the year 2003 according to Nielsen Media Re-
search.

(v) APPLICABILITY OF ROYALTY RATES.—The royalty
rates under subsection (b)(1)(B) apply to the secondary
transmissions to which the statutory license under
subparagraph (A) applies under clauses (i), (ii), (iii),
and (iv). -

(D) SUBMISSION OF SUBSCRIBER LISTS TO NETWORKS.—

(i) INITIAL LISTS.—A satellite carrier that makes
secondary transmissions of a primary transmission
made by a network station pursuant to subparagraph
(A) shall, 90 days after commencing such secondary
transmissions, submit to the network that owns or is
affiliated with the network station—

(I) a list identifying (by name and address, in-
cluding street or rural route number, city, State,
and zip code) all subscribers to which the satellite
carrier makes secondary transmissions of that pri-
mary transmission to subscribers in unserved
households; and

(II) a separate list, aggregated by designated
market area (as defined in section 122(j)) (by
name and address, including street or rural route
number, city, State, and zip code), which shall in-
dicate those subscribers being served pursuant to
paragraph (3), relating to significantly viewed sta-
tions.

(ii) MONTHLY LISTS.—After the submission of the
initial lists under clause (i), on the 15th of each
month, the satellite carrier shall submit to the
network—

(I) a list identifying (by name and address, in-
cluding street or rural route number, city, State,
and zip code) any persons who have been added or
dropped as subscribers under clause (i)(I) since
the last submission under clause (i); and

(II) a separate list, aggregated by designated
market area (by name and street address, includ-
ing street or rural route number, city, State, and
zip code), identifying those subscribers whose
service pursuant to paragraph (3), relating to sig-
nificantly viewed stations, has been added or
dropped.

(iii) USE OF SUBSCRIBER INFORMATION.—Sub-
scriber information submitted by a satellite carrier
under this subparagraph may be used only for pur-
poses of monitoring compliance by the satellite carrier
with this subsection.
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(iv) APPLICABILITY.—The submission requirements
of this subparagraph shall apply to a satellite carrier
only if the network to which the submissions are to be
made places on file with the Register of Copyrights a
document identifying the name and address of the per-
son to whom such submissions are to be made. The
Register shall maintain for public inspection a file of
all such documents.

(3) SECONDARY TRANSMISSIONS OF SIGNIFICANTLY VIEWED
SIGNALS.—

(A) IN GENERAL.—Notwithstanding the provisions of
paragraph (2)(B), and subject to subparagraph (B) of this
paragraph, the statutory license provided for in para-
graphs (1) and (2) shall apply to the secondary trans-
mission of the primary transmission of a network station
or a superstation to a subscriber who resides outside the
station’s local market (as defined in section 122(j)) but
within a community in which the signal has been deter-
mined by the Federal Communications Commission, to be
significantly viewed in such community, pursuant to the
rules, regulations, and authorizations of the Federal Com-
munications Commission in effect on April 15, 1976, appli-
cable to determining with respect to a cable system -
whether signals are significantly viewed in a community.

(B) LIMITATION.—Subparagraph (A) shall apply only to
secondary transmissions of the primary transmissions of
network stations and superstations to subscribers who re-
ceive secondary transmissions from a satellite carrier pur-
suant to the statutory license under section 122.

(C) WAIVER.— .

(i) IN GENERAL.—A subscriber who is denied the
secondary transmission. of the primary transmission of
a network station under subparagraph (B) may re-
quest a waiver from such denial by submitting a re-
quest, through the subscriber’s satellite carrier, to the
network station in the local market affiliated with the
same network where the subscriber is located. The
network station shall accept or reject the subscriber’s
request for a waiver within 30 days after receipt of the
request. If the network station fails to accept or reject

“the subscriber’s request for a waiver within that 30-
day period, that network station shall be deemed to
agree to the waiver request. Unless specifically stated
by the network station, a waiver that was granted be-
fore the date of the enactment of the Satellite Home

Viewer Extension and Reauthorization Act of 2004

under section 339(c}2) of the Communications Act of

1934 shall not constitute a waiver for purposes of this

subparagraph.

(ii) SUNSET.—The authority under clause (i) to
grant waivers shall’ terminate on December 31, 2008,
and any such waiver in effect shall terminate on that
date.
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(4) STATUTORY LICENSE WHERE RETRANSMISSIONS INTO
LOCAL MARKET AVAILABLE.—
(A) RULES FOR SUBSCRIBERS TO ANALOG SIGNALS
UNDER SUBSECTION (E).—

(i) FOR THOSE RECEIVING DISTANT ANALOG SIG-
NALS.—In the case of a subscriber of a satellite carrier
who is eligible to receive the secondary transmission of
the primary analog transmission of a network station
solely by reason of subsection (e) (in this subpara-
graph referred to as a “distant analog signal”), and
who, as of October 1, 2004, is receiving the distant
analog signal of that network station, the following
shall apply:

(I) In a case in which the satellite carrier
makes available to the subscriber the secondary
transmission of the primary analog transmission
of a local network station affiliated with the same
television network pursuant to the statutory li-
cense under section 122, the statutory license
under paragraph (2) shall apply only to secondary
transmissions by that satellite carrier to that sub-
scriber of the distant analog signal of a station
affiliated with the same television network—

(aa) if, within 60 days after receiving the
notice of the satellite carrier under section
338(h)(1) of the Communications Act of 1934,
the subscriber elects to retain the distant ana-
log signal; but

{bb) only until such time as the sub-
scrliber elects to receive such local analog sig-
nal.

(II) Notwithstanding subclause (I), the statu-
tory license under paragraph (2) shall not apply
with respect to any subscriber who is eligible to
receive the distant analog signal of a television
network station solely by reason of subsection (e),
unless the satellite carrier, within 60 days after
the date of the enactment of the Satellite Home
Viewer Extension and Reauthorization Act of
2004, submits to that television network a list,
aggregated by designated market area (as defined
in section 122(G)(2)(C)), that—

(aa) identifies that subscriber by name
and address (street or rural route number,
city, State, and zip code) and specifies the dis-
tar(llt analog signals received by the subscriber;
an

(bb) states, to the best of the satellite car-
rier’s knowledge and belief, after having made
diligent and good faith inquiries, that the sub-
scriber is eligible under subsection (e) to re-
ceive the distant analog signals.

(ii) FOR THOSE NOT RECEIVING DISTANT ANALOG
SIGNALS.—In the case of any subscriber of a satellite
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carrier who is eligible to receive the distant analog sig-
nal of a network station solely by reason of subsection
(e) and who did not receive a distant analog signal of
a station affiliated with the same network on October
1, 2004, the statutory license under paragraph (2)
shall not apply to secondary transmissions by that sat-
ellite carrier to that subscriber of the distant analog
signal of a station affiliated with the same network.
(B) RULES FOR OTHER SUBSCRIBERS.—In the case of a
subscriber of a satellite carrier who is eligible to receive
the secondary transmission of the primary analog trans-
mission of a network station under the statutory license
under paragraph (2) (in this subparagraph referred to as
a “distant analog signal”), other than subscribers to whom
subparagraph (A) applies, the following shall apply:

(i) In a case in which the satellite carrier makes
available to that subscriber, on January 1, 2005, the
secondary transmission of the primary analog trans-
mission of a local network station affiliated with the
same television network pursuant to the statutory li-
cense under section 122, the statutory license under
paragraph (2) shall apply only to secondary trans-
missions by that satellite carrier to that subscriber of
the distant analog signal of a station affiliated with
the same television network if the subscriber’s sat-
ellite carrier, not later than March 1, 2005, submits to
that television network a list, aggregated by des-
ignated market area (as defined in section
122(G)(2)(C)), that identifies that subscriber by name
and address (street or rural route number, city, State,
and zip code) and specifies the distant analog signals
received by the subscriber.

(ii) In a case in which the satellite carrier does not
make available to that subscriber, on January 1, 2005,
the secondary transmission of the primary analog
transmission of a local network station affiliated with
the same television network pursuant to the statutory
license under section 122, the statutory license under
paragraph (2) shall apply only to secondary trans-
missions by that satellite carrier of the distant analog
signal of a station affiliated with the same network to
that subscriber if—

(1) that subscriber seeks to subscribe to such
distant analog signal before the date on which
such carrier commences to provide pursuant to
the statutory license under section 122 the sec-
ondary transmissions of the primary analog trans-
mission of stations from the local market of such
local network station; and

(II) the satellite carrier, within 60 days after
such date, submits to each television network a
list that identifies each subscriber in that local
market provided such an analog signal by name
and address (street or rural route number, city,
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State, and zip code) and specifies the distant ana-

log signals received by the subscriber.

(C) FUTURE APPLICABILITY.—The statutory license
under paragraph (2) shall not apply to the secondary
transmission by a satellite carrier of a primary analog
transmission of a network station to a person who—

(i) is not a subscriber lawfully receiving such sec-
ondary transmission as of the date of the enactment of
the Satellite Home Viewer Extension and Reauthoriza-
tion Act of 2004; and .

(ii) at the time such person seeks to subscribe to
receive such secondary transmission, resides in a local
market where the satellite carrier makes available to
that person the secondary transmission of the primary
analog transmission of a local network station affili-
ated with the same television network pursuant to the
statutory license under section 122, and such sec-
ondary transmission of such primary transmission can
reach such person.

(D) SPECIAL RULES FOR DISTANT DIGITAL SIGNALS.—
The statutory license under paragraph (2) shall apply to
secondary transmissions by a satellite carrier to a sub-
scriber of primary digital transmissions of network sta-
tions if such secondary transmissions to such subscriber
are permitted under section 339(a)(2)(D) of the Commu-
nications Act of 1934, as in effect on the day after the date
of the enactment of the Satellite Home Viewer Extension
and Reauthorization Act of 2004, except that the reference
to section 73.683(a) of title 47, Code of Federal Regula-
tions, referred to in section 339%(a)(2)(D)A)I) shall refer to
such section as in effect on the date of the enactment of
the Satellite Home Viewer Extension and Reauthorization
Act of 2004.

(E) OTHER PROVISIONS NOT AFFECTED.—This para-
graph shall not affect the applicability of the statutory li-
cense to secondary transmissions under paragraph (3) or
to unserved households included under paragraph (12).

(F) WAIVER.—A subscriber who is denied the sec-
ondary transmission of a network station under subpara-
graph (C) or (D) may request a waiver from such denial by
submitting a request, through the subscriber’s satellite
carrier, to the network station in the local market affili-
ated with the same network where the subscriber is lo-
cated. The network station shall accept or reject the sub-
scriber’s request for a waiver within 30 days after receipt
of the request. If the network station fails to accept or re-
ject the subscriber’s request for a waiver within that 30-
day period, that network station shall be deemed to agree
to the waiver request. Unless specifically stated by the net-
work station, a waiver that was granted before the date of
the enactment of the Satellite Home Viewer Extension and
Reauthorization Act of 2004 under section 339%(c)(2) of the
Communications Act of 1934 shall not constitute a waiver
for purposes of this subparagraph.
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(G) AVAILABLE DEFINED.—For purposes of this para-
graph, a satellite carrier makes available a secondary
transmission of the primary transmission of a local station
to a subscriber or person if the satellite carrier offers that
secondary transmission to other subscribers who reside in
the same zip code as that subscriber or person.

(5) NONCOMPLIANCE WITH REPORTING AND PAYMENT
REQUIREMENTS.—Notwithstanding the provisions of para-
graphs (1) and (2), the willful or repeated secondary trans-
mission to the public by a satellite carrier of a primary trans-
mission made by a superstation or a network station and em-
bodying a performance or display of a work is actionable as an
act of infringement under section 501, and is fully subject to
the remedies provided by sections 502 through 506 and 509,
where the satellite carrier has not deposited the statement of
account and royalty fee required by subsection (b), or has failed
go)(r(rjl;ake the submissions to networks required by paragraph
2)(C).

(6) WILLFUL ALTERATIONS.—Notwithstanding the provi-
sions of paragraphs (1) and (2), the secondary transmission to
the public by a satellite carrier of a performance or display of
a work embodied in a primary transmission made by a super-
station or a network station is actionable as an act of infringe-
ment under section 501, and is fully subject to the remedies
provided by sections 502 through 506 and sections 509 and
510, if the content of the particular program in which the per-
formance or display is embodied, or any commercial adver-
tising or station announcement transmitted by the primary
transmitter during, or immediately before or after, the trans-
mission of such program, is in any way willfully altered by the
satellite carrier through changes, deletions, or additions, or is
combined with programming from any other broadcast signal.

(7) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY
LICENSE FOR NETWORK STATIONS.—

(A) INDIVIDUAL VIOLATIONS.—The willful or repeated
secondary transmission by a satellite carrier of a primary
transmission made by a network station and embodying a
performance or display of a work to a subscriber who is
not eligible to receive the transmission under this section
is actionable as an act of infringement under section 501
and is fully subject to the remedies provided by sections
502 through 506 and 509, except that—

: (i) no damages shall be awarded for such act of
infringement if the satellite carrier took corrective ac-
tion -by promptly withdrawing service from the ineli-
gible subscriber, and

(ii) any statutory damages shall not exceed $5 for
such subscriber for each month during which the vio-
lation occurred. :

(B) PATTERN OF VIOLATIONS.—If a satellite carrier en-
gages in a willful or repeated pattern or practice of deliv-
ering a primary transmission made by a network station
and embodying a performance or display of a work to sub-
scribers who are not eligible to receive the transmission
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under this section, then in addition to the remedies set
forth in subparagraph (A)—

(i) if the pattern or practice has been carried out
on a substantially nationwide basis, the court shall
order a permanent injunction barring the secondary
transmission by the satellite carrier, for private home
viewing, of the primary transmissions of any primary
network station affiliated with the same network, and
the court may order statutory damages of not to ex-
ceed $250,000 for each 6-month period during which
the pattern or practice was carried out; and

(ii) if the pattern or practice has been carried out
on a local or regional basis, the court shall order a per-
manent injunction barring the secondary transmission,
for private home viewing in that locality or region, by
the satellite carrier of the primary transmissions of
any primary network station affiliated with the same
network, and the court may order statutory damages
of not to exceed $250,000 for each 6-month period dur-
ing which the pattern or practice was carried out.

(C) PREVIOUS SUBSCRIBERS EXCLUDED.—Subpara-
graphs (A) and (B) do not apply to secondary transmissions
by a satellite carrier to persons who subscribed to receive
such secondary transmissions from the satellite carrier or
a distributor before November 16, 1988.

(D) BURDEN OF PROOF.—In any action brought under
this paragraph, the satellite carrier shall have the burden
of proving that its secondary transmission of a primary
transmission by a network station is to a subscriber who
is eligible to receive the secondary transmission under this
section.

(E) EXCEPTION.—The secondary transmission by a sat-
ellite carrier of a performance or display of a work em-
bodied in a primary transmission made by a network sta-
tion to subscribers who do not reside in unserved house-
holds shall not be an act of infringement if—

(i) the station on May 1, 1991, was retransmitted
by a satellite carrier and was not on that date owned
or operated by or affiliated with a television network
that offered interconnected program service on a reg-
ular basis for 15 or more hours per week to at least
25 affiliated television licensees in 10 or more States;

(ii) as of July 1, 1998, such station was retrans-
mitted by a satellite carrier under the statutory li-
cense of this section; and

(iii) the station is not owned or operated by or
affiliated with a television network that, as of January
1, 1995, offered interconnected program service on a
regular basis for 15 or more hours per week to at least
25 affiliated television licensees in 10 or more States.

(8) DISCRIMINATION BY A SATELLITE CARRIER.—Notwith-
standing the provisions of paragraph (1), the willful or re-
peated secondary transmission to the public by a satellite car-
rier of a performance or display of a work embodied in a pri-
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mary transmission made by a superstation or a network sta-
tion is actionable as an act of infringement under section 501,
and is fully subject to the remedies provided by sections 502
through 506 and 509, if the satellite carrier unlawfully dis-
criminates against a distributor. '

(9) GEOGRAPHIC LIMITATION ON SECONDARY TRANS-
MISSIONS.—The statutory license created by this section shall
apply only to secondary transmissions to households located in
the United States.

(10) LOSER PAYS FOR SIGNAL INTENSITY MEASUREMENT; RE-
COVERY OF MEASUREMENT COSTS IN A CIVIL ACTION.—In any
civil action filed relating to the eligibility of subscribing house-
holds as unserved households—

(A) a network station challenging such eligibility shall,
within 60 days after receipt of the measurement results
and a statement of such costs, reimburse the satellite car-
rier for any signal intensity measurement that is con-
ducted by that carrier in response to a challenge by the
network station and that establishes the household is an
unserved household; and

(B) a satellite carrier shall, within 60 days after re-
ceipt of the measurement results and a statement of such
costs, reimburse the network station challenging such eli-
gibility for any signal intensity measurement that is con-
ducted by that station and that establishes the household
is not an unserved household.

(11) INABILITY TO CONDUCT MEASUREMENT.—If a network
station makes a reasonable attempt to conduct a site measure-
ment of its signal at a subscriber’s household and is denied ac-
cess for the purpose of conducting the measurement, and is
otherwise unable to conduct a measurement, the satellite car-
rier shall within 60 days notice thereof, terminate service of
the station’s network to that household.

(12) SERVICE TO RECREATIONAL VEHICLES AND COMMERCIAL
TRUCKS.—

(A) EXEMPTION.—

(i) IN GENERAL.—For purposes of this subsection,
and subject to clauses (ii) and (iii), the term “unserved
household” shall include—

(I) recreational vehicles as defined in regula-
tions of the Secretary of Housing and Urban
Development under section 3282.8 of title 24 of
the Code of Federal Regulations; and

(II) commercial trucks that qualify as com-
mercial motor vehicles under regulations of the
Secretary of Transportation under section 383.5 of
title 49 of the Code of Federal Regulations.

(il)) LimrTATION.—Clause (i) shall apply only to a
recreational vehicle or commercial truck if any sat-
ellite carrier that proposes to make a secondary trans-
mission of a network station to the operator of such a
recreational vehicle or commercial truck complies with
the documentation requirements under subparagraphs
(B) and (C).
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(iii) EXCLUSION.—For purposes of this subpara-
graph, the terms “recreational vehicle” and “commer-
cial truck” shall not include any fixed dwelling,
whether a mobile home or otherwise.

(B) DOCUMENTATION REQUIREMENTS.—A recreational
vehicle or commercial truck shall be deemed to be an
unserved household beginning 10 days after the relevant
satellite carrier provides to the network that owns or is
affiliated with the network station that will be secondarily
transmitted to the recreational vehicle or commercial truck
the following documents:

(i) DECLARATION.—A signed declaration by the op-
erator of the recreational vehicle or commercial truck
that the satellite dish is permanently attached to the
recreational vehicle or commercial truck, and will not
be used to receive satellite programming at any fixed
dwelling.

(ii)) REGISTRATION.—In the case of a recreational
vehicle, a copy of the current State vehicle registration
for the recreational vehicle.

(iii) REGISTRATION AND LICENSE.—In the case of a
commercial truck, a copy of—

(I) the current State vehicle registration for
the truck; and

(II) a copy of a valid, current commercial driv-
er’s license, as defined in regulations of the Sec-
retary of Transportation under section 383 of title

49 of the Code of Federal Regulations, issued to

the operator.

(C) UPDATED DOCUMENTATION REQUIREMENTS.—If a
satellite carrier wishes to continue to make secondary
transmissions to a recreational vehicle or commercial truck
for more than a 2-year period, that carrier shall provide
each network, upon request, with updated documentation
in the form described under subparagraph (B) during the
90 days before expiration of that 2-year period.

(13) STATUTORY LICENSE CONTINGENT ON COMPLIANCE WITH
FCC RULES AND REMEDIAL STEPS.—Notwithstanding any other
provision of this section, the willful or repeated secondary
transmission to the public by a satellite carrier of a primary
transmission embodying a performance or display of a work
made by a broadcast station licensed by the Federal Commu-
nications Commission is actionable as an act of infringement
under section 501, and is fully subject to the remedies provided
by sections 502 through 506 and 509, if, at the time of such
transmission, the satellite carrier is not in compliance with the
rules, regulations, and authorizations of the Federal Commu-
nications Commission concerning the carriage of television
broadcast station signals.

(14) WAIVERS.—A subscriber who is denied the secondary
transmission of a signal of a network station under subsection
(a)}2)(B) may request a waiver from such denial by submitting
a request, through the subscriber’s satellite carrier, to the net-
work station asserting that the secondary transmission is pro-
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hibited. The network station shall accept or reject a sub-
scriber’s request for a waiver within 30 days after receipt of
the request. If a television network station fails to accept or re-
ject a subscriber’s request for a waiver within the 30-day pe-
riod after receipt of the request, that station shall be deemed
to agree to the waiver request and have filed such written
waiver. Unless specifically stated by the network station, a
waiver that was granted before the date of the enactment of
the Satellite Home Viewer Extension and Reauthorization Act
of 2004 under section 339(c)(2) of the Communications Act of
1934, and that was in effect on such date of enactment, shall
constitute a waiver for purposes of this paragraph.
(15) CARRIAGE OF LOW POWER TELEVISION STATIONS.—

(A) IN GENERAL.—Notwithstanding paragraph (2)(B),
and subject to subparagraphs (B) through (F) of this para-
graph, the statutory license provided for in paragraphs (1)
and (2) shall apply to the secondary transmission of the
primary transmission of a network station or a supersta-
tion that is licensed as a low power television station, to
a subscriber who resides within the same local market.

(B) GEOGRAPHIC LIMITATION.—

(i) NETWORK STATIONS.—With respect to network
stations, secondary transmissions provided for in sub-
paragraph (A) shall be limited to secondary trans-
missions to subscribers who—

(I) reside in the same local market as the sta-
tion originating the signal; and

(II) reside within 35 miles of the transmitter
site of such station, except that in the case of such

a station located in a standard metropolitan sta-

tistical area which has 1 of the 50 largest popu-

lations of all standard metropolitan statistical
areas (based on the 1980 decennial census of
population taken by the Secretary of Commerce),

the number of miles shall be 20.

(ii) SUPERSTATIONS.—With respect to supersta-
tions, secondary transmissions provided for in sub-
paragraph (A) shall be limited to secondary trans- -
missions to subscribers who reside in the same local
market as the station originating the signal.

(C) NO APPLICABILITY TO REPEATERS AND TRANS-
LATORS.—Secondary transmissions provided for in sub-
paragraph (A) shall not apply to any low power television
station that retransmits the programs and signals of an-
other television station for more than 2 hours each day.

(D) RoyaLTY FEES.—Notwithstanding subsection
(b)}(1)(B), a satellite carrier whose secondary transmissions
of the primary transmissions of a low power television sta-
tion are subject to statutory licensing under this section
shall have no royalty obligation for secondary trans-
missions to a subscriber who resides within 35 miles of the
transmitter site of such station, except that in the case of
such a station located in a standard metropolitan statis-
tical area which has 1 of the 50 largest populations of all
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standard metropolitan statistical areas (based on the 1980

decennial census of population taken by the Secretary of

Commerce), the number of miles shall be 20. Carriage of

a superstation that is a low power television station within

the station’s local market, but outside of the 35-mile or 20-

mile radius described in the preceding sentence, shall be

subject to royalty payments under subsection (b)(1)(B).

(E) LIMITATION TO SUBSCRIBERS TAKING LOCAL-INTO-
LOCAL SERVICE.—Secondary transmissions provided for in
subparagraph (A) may be made only to subscribers who re-
ceive secondary transmissions of primary transmissions
from that satellite carrier pursuant to the statutory license
under section 122, and only in conformity with the require-
ments under 340(b) of the Communications Act of 1934, as
in effect on the date of the enactment of the Satellite
Home Viewer Extension and Reauthorization Act of 2004.
(16) RESTRICTED TRANSMISSION OF OUT-OF-STATE DISTANT

NETWORK SIGNALS INTO CERTAIN MARKETS.—

(A) OUT-OF-STATE NETWORK AFFILIATES.—Notwith-
standing any other provision of this title, the statutory li-
cense in this subsection and subsection (b) shall not apply
to any secondary transmission of the primary transmission
of a network station located outside of the State of Alaska
to any subscriber in that State to whom the secondary
transmission of the primary transmission of a television
station located in that State is made available by the sat-
ellite carrier pursuant to section 122.

(B) EXCEPTION.—The limitation in subparagraph (A)
shall not apply to the secondary transmission of the pri-
mary. transmission of a digital signal of a network station
located outside of the State of Alaska if at the time that
the secondary transmission is made, no television station
licensed to a community in the State and affiliated with
the same network makes primary transmissions of a dig-
ital signal.

(b) STATUTORY LICENSE FOR SECONDARY TRANSMISSIONS FOR
PRIVATE HOME VIEWING 1 .—

(1) DEPOSITS WITH THE REGISTER OF COPYRIGHTS.—A sat-
ellite carrier whose secondary transmissions are subject to
statutory licensing under subsection (a) shall, on a semiannual
basis, deposit with the Register of Copyrights, in accordance
with requirements that the Register shall prescribe by
regulation—

(A) a statement of account, covering the preceding 6-
month period, specifying the names and locations of all
superstations and network stations whose signals were re-
transmitted, at any time during that period, to subscribers
as described in subsections (a)(1) and (a)}2), the total num-
ber of subscribers that received such retransmissions, and

180 in original. Phrase “for private home viewing” struck out from text without corresponding
change in heading. See 2004 Amendment note below.
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such other data as the Register of Copyrights may from

time to time prescribe by regulation; and

(B) a royalty fee for that 6-month period, computed b
multiplying the total number of subscribers receiving eac
secondary transmission of each superstation or network
station during each calendar month by the appropriate
rate in effect under this section.

Notwithstanding the provisions of subparagraph (B), a satellite
carrier whose secondary transmissions are subject to statutory
licensing under paragraph (1) or (2) of subsection (a) shall have
no royalty obligation for secondary transmissions to a sub-
scriber under paragraph (3) of such subsection.

(2) INVESTMENT OF FEES.—The Register of Copyrights shall
receive all fees deposited under this section and, after deduct-
ing the reasonable costs incurred by the Copyright Office under
this section (other than the costs deducted under paragraph
(4)), shall deposit the balance in the Treasury of the United
States, in such manner as the Secretary of the Treasury di-
rects. All funds held by the Secretary of the Treasury shall be
invested in interest-bearing securities of the United States for
later distribution with interest by the Librarian of Congress as
provided by this title. ’

(3) PERSONS TO WHOM FEES ARE DISTRIBUTED.—The royalty
fees deposited under paragraph (2) shall, in accordance with
the procedures provided by paragraph (4), be distributed to
those copyright owners whose works were included in a sec-
ondary transmission made by a satellite carrier during the ap-
plicable 6-month accounting period and who file a claim with
the Copyright Royalty Judges under paragraph (4).

(4) PROCEDURES FOR DISTRIBUTION.—The royalty fees
deposited under paragraph (2) shall be distributed in accord-
ance with the following procedures:

(A) FILING OF CLAIMS FOR FEES.—During the month of
July in each year, each person claiming to be entitled to
statutory license fees for secondary transmissions shall file
a claim with the Copyright Royalty Judges, in accordance
with requirements that the Copyright Royalty Judges shall
prescribe by regulation. For purposes of this paragraph,
any claimants may agree among themselves as to the pro-
portionate division of statutory license fees among them,
may lump their claims together and file them jointly or as
a single claim, or may designate a common agent to re-
ceive payment on their behalf.

(B) DETERMINATION OF CONTROVERSY;, DISTRIBU-
TIONS.—After the first day of August of each year, the
Copyright Royalty Judges shall determine whether there
exists a controversy concerning the distribution of royalty
fees. If the Copyright Royalty Judges determine that no
such controversy exists, the Librarian of Congress shall,
after deducting reasonable administrative costs under this
paragraph, distribute such fees to the copyright owners
entitled to receive them, or to their designated agents. If
the Copyright Royalty Judges find the existence of a con-
troversy, the Copyright Royalty Judges shall, pursuant to
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chapter 8 of this title, conduct a proceeding to determine
the distribution of royalty fees.

(C) WITHHOLDING OF FEES DURING CONTROVERSY.—
During the pendency of any proceeding under this sub-
section, the Copyright Royalty Judges shall withhold from
distribution an amount sufficient to satisfy all claims with
respect to which a controversy exists, but shall have the
discretion to proceed to distribute any amounts that are
not in controversy.

(¢) ADJUSTMENT OF ROYALTY FEES.— :
(1) APPLICABILITY AND DETERMINATION OF ROYALTY FEES
FOR ANALOG SIGNALS.—

(A) INITIAL FEE.—The appropriate fee for purposes of
determining the royalty fee under subsection (b)(1)(B) for
the secondary transmission of the primary analog trans-
missions of network stations and superstations shall be
the appropriate fee set forth in part 258 of title 37, Code
of Federal Regulations, as in effect on July 1, 2004, as
modified under this paragraph.

(B) FEE SET BY VOLUNTARY NEGOTIATION.—On or be-
fore January 2, 2005, the Librarian of Congress shall
cause to be published in the Federal Register of the initi-
ation of voluntary negotiation proceedings for the purpose
of determining the royalty fee to be paid by satellite car-
riers for the secondary transmission of the primary analog
transmission of network stations and superstations under
subsection (b)(1)(B).

(C) NEGOTIATIONS.—Satellite carriers, distributors,
and copyright owners entitled to royalty fees under this
section shall negotiate in good faith in an effort to reach
a voluntary agreement or agreements for the payment of
royalty fees. Any such satellite carriers, distributors and
copyright owners may at any time negotiate and agree to
the royalty fee, and may designate common agents to nego-
tiate, agree to, or pay such fees. If the parties fail to iden-
tify common agents, the Librarian of Congress shall do so,
after requesting recommendations from the parties to the
negotiation proceeding. The parties to each negotiation
proceeding shall bear the cost thereof.

(D) AGREEMENTS BINDING ON PARTIES; FILING OF
AGREEMENTS; PUBLIC NOTICE.—(i) Voluntary agreements
negotiated at any time in accordance with this paragraph
shall be binding upon all satellite carriers, distributors,
and copyright owners that a parties thereto. Copies of such
agreements shall be filed with the Copyright Office within
30 days after execution in accordance with regulations that
the Register of Copyrights shall prescribe.

(ii)(I) Within 10 days after publication in the Fed-
eral Register of a notice of the initiation of voluntary
negotiation proceedings, parties who have reached a
voluntary agreement may request that the royalty fees
in that agreement be applied to all satellite carriers,
distributors, and copyright owners without convening
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an arbitration proceeding pursuant to subparagraph

(II) Upon receiving a request under subclause (I),
the Librarian of Congress shall immediately provide
public notice of the royalty fees from the voluntary
agreement and afford parties an opportunity to state
that they object to those fees.

(II) Upon receiving a request under subclause (I),
the Librarian of Congress shall immediately provide
public notice of the royalty fees from the voluntary
agreement and afford parties an opportunity to state
that they object to those fees.

(ITIT) The Librarian shall adopt the royalty fees
from the voluntary agreement for all satellite carriers,
distributors, and copyright owners without convening
an arbitration proceeding unless a party with an in-
tent to participate in the arbitration proceeding and a
significant interest in the outcome of that proceeding
objects under subclause (II).

(E) PERIOD AGREEMENT IS IN EFFECT.—The obligation
to pay the royalty fees established under a voluntary
agreement which has been filed with the Copyright Office
in accordance with this paragraph shall become effective
on the date specified in the agreement, and shall remain
in effect until December 31, 2009, or in accordance with
the terms of the agreement, whichever is later.

(F) FEE SET BY COMPULSORY ARBITRATION.—

(i) NOTICE OF INITIATION OF PROCEEDINGS.—On or
before May 1, 2005, the Librarian of Congress shall
cause notice to be published in the Federal Register of
the initiation of arbitration proceedings for the pur-
pose of determining the royalty fee to be paid for the
secondary transmission of primary analog trans-
mission of network stations and superstations under
subsection (b)(1)(B) by satellite carriers and distribu-
tors

(I) in the absence of a voluntary agreement
filed in accordance with subparagraph (D) that
establishes royalty fees to be paid by all satellite
carriers and distributors; or

(II) if an objection to the fees from a voluntary
agreement submitted for adoption by the Librar-
ian of Congress to apply to all satellite carriers,
distributors, and copyright owners is received
under subparagraph (D) from a party with an in-
tent to participate in the arbitration proceeding
and a significant interest in the outcome of that
proceeding.

Such arbitrary proceeding shall be conducted under

chapter 8 as in effect on the day before the date of the

enactment of the Copyright Royalty and Distribution

Act of 2004. .

(i) ESTABLISHMENT OF ROYALTY FEES.—In deter-
mining royalty fees under this subparagraph, the
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copyright arbitration royalty panel appointed under
chapter 8, as in effect on the day before the date of the
enactment of the Copyright Royalty and Distribution
Act of 2004 shall establish fees for the secondary
transmissions of the primary analog transmission of
network stations and superstations that most clearly
represent -the fair market value of secondary trans-
missions, except that the Librarian of Congress and
any copyright arbitration royalty panel shall adjust
those fees to account for the obligations of the parties
under any applicable voluntary agreement filed with
the Copyright Office pursuant to subparagraph (D). In
determining the fair market value, the panel shall
base its decision on economic, competitive, and pro-
gramming information presented by the parties,
including—

(I) the competitive environment in which such
programming is distributed, the cost of similar
signals in similar private and compulsory license
marketplaces, and any special features and condi-
tions of the retransmission marketplace;

(ID) the economic impact of such fees on copy-
right owners and satellite carriers; and

(III) the impact on the continued availability
of secondary transmissions to the public.

(iii) PERIOD DURING WHICH DECISION OF ARBITRA-
TION PANEL OR ORDER OF LIBRARIAN EFFECTIVE.—The
obligation to pay the royalty fee established under a
determination which—

(I) is made by a copyright arbitration royalty
panel in an arbitration proceeding under this
paragraph and is adopted by the Librarian of Con-
gress under section 802(f), as in effect on the day
before the date of the enactment of the Copyright
Royalty and Distribution Act of 2004; or

(IT) is established by the Librarian under sec-
tion 802(f) as in effect on the day before such date
of enactment shall be effective as of January 1,
2005.

(iv) PERSONS SUBJECT TO ROYALTY FEE.—The roy-
alty fee referred to in (iii) shall be binding on all sat-
ellite carriers, distributors and copyright owners, who
are not party to a voluntary agreement filed with the
Copyright Office under subparagraph (D).

(2) APPLICABILITY AND DETERMINATION OF ROYALTY FEES
FOR DIGITAL SIGNALS.—The process and requirements for estab-
lishing the royalty fee payable under subsection (b)(1)XB) for
the secondary transmission of the primary digital trans-
missions of network stations and superstations shall be the
same as that set forth in paragraph (1) for the secondary
transmission of the primary analog transmission of network
stations and superstations, except that—

(A) the initial fee under paragraph (1)(A) shall be the

rates set forth in section 298.3(b)(1) and (2) of title 37,
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Code of Federal Regulations, as in effect on the date of the
enactment of the Satellite Home Viewer Extension and Re-
authorization Act of 2004, reduced by 22.5 percent;

(B) the notice of initiation of arbitration proceedings
required in paragraph (1)(F)(i) shall be published on or be-
fore December 31, 2005; and

(C) the royalty fees that are established for the sec-
ondary transmission of the primary digital transmission of
network stations and superstations in accordance with to
the procedures set forth in paragraph (1)F)(iii) and are
payable under subsection (b)(1)(B)—

(i) shall be reduced by 22.5 percent; and

(ii) shall be adjusted by the Librarian of Congress
on January 1, 2007, and on January 1 of each year
thereafter, to reflect any changes occurring during the
preceding 12 months in the cost of living as deter-
mined by the most recent Consumer Price Index (for

ill t;:onsumers and items) published by the Secretary of

abor.
(d) DEFINITIONS.—As used in this section—

(1) D1STRIBUTOR.—The term “distributor” means an entity
which contracts to distribute secondary transmissions from a
satellite carrier and, either as a single channel or in a package
with other programming, provides the secondary transmission
either directly to individual subscribers or'indirectly through
other program distribution entities in accordance with the pro-
visions of this section.

(2) NETWORK STATION.—The term “network station”
means—

(A) a television station licensed by the Federal Com-
munications Commission, including any translator station
or terrestrial satellite station that rebroadcasts all or sub-
stantially all of the programming broadcast by a network
station, that is owned or operated by, or affiliated with,
one or more of the television networks in the United States
which offer an interconnected program service on a regular
basis for 15 or more hours per week to at least 25 of its
affiliated television licensees in 10 or more States; or

(B) a noncommercial educational broadcast station (as
defined in section 397 of the Communications Act of 1934);

except that the term does not include the signal of the Alaska
Rural Communications Service, or any successor entity to that
service.

(3) PRIMARY NETWORK STATION.—The term “primary net-
work station” means a network station that broadcasts or re-
broadcasts the basic programming service of a particular na-
tional network.

(4) PRIMARY TRANSMISSION.—The term “primary trans-
mission” has the meaning given that term in section 111(f) of
this title.

(5) PRIVATE HOME VIEWING.—The term “private home
viewing” means the viewing, for private use in a household by
means of satellite reception equipment which is operated by an
individual in that household and which serves only such house-
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hold, of a secondary transmission delivered by a satellite car-
rier of a primary transmission of a television station licensed
by the Federal Communications Commission.

(6) SATELLITE CARRIER.—The term “satellite carrier”
means an entity that uses the facilities of a satellite or satellite
service licensed by the Federal Communications Commission
and operates in the Fixed-Satellite Service under part 25 of
title 47 of the Code of Federal Regulations or the Direct Broad-
cast Satellite Service under part 100 of title 47 of the Code of
Federal Regulations, to establish and operate a channel of com-
munications for point-to-multipoint distribution of television
station signals, and that owns or leases a capacity or service
on a satellite in order to provide such point-to-multipoint dis-
tribution, except to the extent that such entity provides such
distribution pursuant to tariff under the Communications Act
of 1934, other than for private home viewing pursuant to this
section.

(7) SECONDARY TRANSMISSION.—The term “secondary
transmission” has the meaning given that term in section
111() of this title.

(8) SUBSCRIBER.—The term “subscriber” means an indi-
vidual or entity that receives a secondary transmission service
by means of a secondary transmission from a satellite carrier
and pays a fee for the service, directly or indirectly, to the sat-
ellite carrier or to a distributor in accordance with the provi-
sions of this section.

(9) SUPERSTATION.—The term “superstation” means a tele-
vision station, other than a network station, licensed by the
Federal Communications Commission, that is secondarily
transmitted by a satellite carrier.

(10) UNSERVED HOUSEHOLD.—The term “unserved house-
hold”, with respect to a particular television network, means a
household that—

(A) cannot receive, through the use of a conventional,
stationary, outdoor rooftop receiving antenna, an over-the-
air signal of a primary network station affiliated with that
network of Grade B intensity as defined by the Federal
Communications Commission under section 73.683(a) of
title 47 of the Code of Federal Regulations, as in effect on
January 1, 1999;

(B) is subject to a waiver that meets the standards of
subsection (a)(14) whether or not the waiver was granted
before the date of the enactment of the Satellite Home
Viewer Extension and Reauthorization Act of 2004;

(C) is a subscriber to whom subsection (e) applies;

(D) is a subscriber to whom subsection (a)(12) applies;
or

(E) is a subscriber to whom the exemption under sub-
section (a)(2)(B)(iii) applies.

(11) LocaL MARKET.—The term “local market” has the
meaning given such term under section 122(j), except that with
respect to a low power television station, the term “local mar-
i(et” n(lieans the designated market area in which the station is
ocated. ' ’
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(12) Low POWER TELEVISION STATION.—The term - “low
power television station” means a low power television as de-
fined under section 74.701(f) of title 47, Code of Federal Regu-
lations, as in effect on June 1, 2004. For purposes of this para-
graph, the term “low power television station” ‘includes a low
power television station that has been accorded primary status
as a Class A television licensee under section 73.6001(a) of title
47, Code of Federal Regulations. :

(13) COMMERCIAL ESTABLISHMENT.—The term “commercial
establishment”™—

(A) means an establishment used for commercial pur-
poses, such as a bar, restaurant, private office, fitness
club, oil rig, retail store, bank or other financial institu-
tion, supermarket, automobile or boat dealership, or any
other establishment with a common business area; and

(B) does not include a multi-unit permanent or tem-
porary dwelling where private home viewing occurs, such
as a hotel, dormitory, hospital, apartment, condominium,
or prison. :

(e) MORATORIUM ON COPYRIGHT LIABILITY.—Until December
31, 2009, a subscriber who does not receive a signal of Grade A
intensity (as defined in the regulations of the Federal Communica-
tions Commission under section 73.683(a) of title 47 of the Code of
Federal Regulations, as in effect on January 1, 1999, or predicted
by the Federal Communications Commission using the Individual
Location Longley-Rice methodology described by the Federal Com-
munications Commission in Docket No. 98-201) of a local network
television broadcast station shall remain eligible to receive signals
of network stations affiliated with the same network, if that sub-
scriber had satellite service of such network signal terminated after
dJuly 11, 1998, and before October 31, 1999, as required by this sec-
tion, or received such service on October 31, 1999.

(f) EXPEDITED CONSIDERATION BY JUSTICE DEPARTMENT OF
VOLUNTARY AGREEMENTS TO PROVIDE SATELLITE SECONDARY
TRANSMISSIONS TO LOCAL MARKETS.—

(1) IN GENERAL.—In a case in which no satellite carrier
makes available, to subscribers located in a local market, as
defined in section 122(j)(2), the secondary transmission into
that market of a primary transmission of one or more tele-
vision broadcast stations licensed by the Federal Communica-
tions Commission, and two or more satellite carriers request a
business review letter in accordance with section 50.6 of title
28, Code of Federal Regulations (as in effect on July 7, 2004),
in order to assess the legality under the antitrust laws of pro-
posed business conduct to make or carry out an agreement to
provide such secondary transmission into such local market,
the appropriate official of the Department of Justice shall re-
spond to the request no later than 90 days after the date on
which the request is received.

(2) DEFINITION.—For purposes of this subsection, the term
“antitrust laws”—

(A) has the meaning given that term in subsection (a)
of the first section of the Clayton Act (15 U.S.C. 12(a)), ex-
cept that such term includes section 5 of the Federal Trade
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Commission Act (15 U.S.C. 45) to the extent such section
5 applies to unfair methods of competition; and

(B) includes any State law similar to the laws referred
to in paragraph (1).

* * * * % * *

§122. Limitations on exclusive rights: Secondary trans-
missions by satellite carriers within local markets

(a) SECONDARY TRANSMISSIONS OF TELEVISION BROADCAST STA-
TIONS BY SATELLITE CARRIERS.—A secondary transmission of a per-
formance or display of a work embodied in a primary transmission
of a television broadcast station into the station’s local market shall
be subject to statutory licensing under this section if—

(1) the secondary transmission is made by a satellite car-
rier to the public; :

(2) with regard to secondary transmissions, the satellite
carrier is in compliance with the rules, regulations, or author-
izations of the Federal Communications Commission governing
the carriage of television broadcast station signals; and

(3) the satellite carrier makes a direct or indirect charge
for the secondary transmission to— ,

(A) each subscriber receiving the secondary trans-
mission; or _

(B) a distributor that has contracted with the satellite
carrier for direct or indirect delivery of the secondary
transmission to the public.

(b) REPORTING REQUIREMENTS.—

(1) INITIAL LISTS.—A satellite carrier that makes secondary
transmissions of a primary transmission made by a network
station under subsection (a) shall, within 90 days after com-
mencing such secondary transmissions, submit to the network
that owns or is affiliated with the network station a list identi-
fying (by name in alphabetical order and street address, in-
cluding county and zip code) all subscribers to which the sat-
ellite carrier makes secondary transmissions of that primary
transmission under subsection (a).

(2) SUBSEQUENT LISTS.—After the list is submitted under
paragraph (1), the satellite carrier shall, on the 15th of each
month, submit to the network a list identifying (by name in
alphabetical order and street address, including county and zip
code) any subscribers who have been added or dropped as sub-
scribers since the last submission under this subsection.

(3) USE OF SUBSCRIBER INFORMATION.—Subscriber informa-
tion submitted by a satellite carrier under this subsection may
be used only for the purposes of monitoring compliance by the
satellite carrier with this section.

(4) REQUIREMENTS OF NETWORKS.—The submission
requirements of this subsection shall apply to a satellite car-

rier only if the network to which the submissions are to be
made places on file with the Register of Copyrights a document
identifying the name and address of the person to whom such
submissions are to be made. The Register of Copyrights shall
maintain for public inspection a file of all such documents.
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(c) No RoyaLTy FEE REQUIRED.—A satellite carrier whose sec-
ondary transmissions are subject to statutory licensing under sub-
section (a) shall have no royalty obligation for such secondary
transmissions.

(d) NONCOMPLIANCE WITH REPORTING AND REGULATORY
REQUIREMENTS.—Notwithstanding subsection (a), the willful or re-
peated secondary transmission to the public by a satellite carrier
into the local market of a television broadcast station of a primary
transmission embodying a performance or display of a work made
by that television broadcast station is actionable as an act of
infringement under section 501, and is fully subject to the remedies
provided under sections 502 through 506 and 509, if the satellite
carrier has not complied with the reporting requirements of sub-
section (b) or with the rules, regulations, and authorizations of the
Federal Communications Commission concerning the carriage of
television broadcast signals.

(e) WILLFUL ALTERATIONS.—Notwithstanding subsection (a),
the secondary transmission to the public by a satellite carrier into
the local market of a television broadcast station of a performance
or display of a work embodied in a primary transmission made by
that television broadcast station is actionable as an act of infringe-
ment under section 501, and is fully subject to the remedies pro-
vided by sections 502 through 506 and sections 509 and 510, if the
content of the particular program in which the performance or dis-
play is embodied, or any commercial advertising or station
announcement transmitted by the primary transmitter during, or
immediately before or after, the transmission of such program, is
In any way willfully altered by the satellite carrier through
changes, deletions, or additions, or is combined with programming
from any other broadcast signal.

(f) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY LI-
CENSE FOR TELEVISION BROADCAST STATIONS.—

(1) INDIVIDUAL VIOLATIONS.—The willful or repeated sec-
ondary transmission to the public by a satellite carrier of a pri-
mary transmission embodying a performance or display of a
work made by a television broadcast station to a subscriber
who does not reside in that station’s local market, and is not
subject to statutory licensing under section 119 or a private li-
censing agreement, is actionable as an act of infringement
under section 501 and is fully subject to the remedies provided
by sections 502 through 506 and 509, except that—

(A) no damages shall be awarded for such act of
infringement if the satellite carrier took corrective action
by promptly withdrawing service from the ineligible sub-
scriber; and

(B) any statutory damages shall not exceed $5 for such
subscriber for each month during which the violation oc-
curfed.

(2) PATTERN OF VIOLATIONS.—If a satellite carrier engages
in a willful or repeated pattern or practice of secondarily trans-
mitting to the public a primary transmission embodying a per-
formance or display of a work made by a television broadcast
station to subscribers who do not reside in that station’s local
market, and are not subject to statutory licensing under sec-
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tion 119 or a private licensing agreement, then in addition to

the remedies under paragraph (1)—

(A) if the pattern or practice has been carried out on
a substantially nationwide basis, the court—

(i) shall order a permanent injunction barring the
secondary transmission by the satellite carrier of the
primary transmissions of that television broadcast sta-
tion (and if such television broadcast station is a net-
work station, all other television broadcast stations

. affiliated with such network); and

(ii) may order statutory damages not exceeding
$250,000 for each 6-month’ period during which the
pattern or practice was carried out; and
(B) if the pattern or practice has been carried out on

a local or regional basis with respect to more than one tel-
evision broadcast station, the court—

(i) shall order a permanent injunction barring the
secondary transmission in that locality or region by
the satellite carrier of the primary transmissions of
any television broadcast station; and

(ii) may order statutory damages not exceeding
$250,000 for each 6:month period during which the
pattern or practice was carried out.

(g) BURDEN OF PROOF.—In any action brought under sub-
section (f), the satellite carrier shall have the burden of proving
that its secondary transmission of a primary transmission by a tel-
evision broadcast station is made only to subscribers located within
that station’s local market or subscribers being served in compli-
ance with section 119 or a private licensing agreement.

(h) GEOGRAPHIC LIMITATIONS ON SECONDARY TRANSMISSIONS.—
The statutory license created by this section shall apply to sec-
ondary transmissions to locations in the United States.

(i) ExcLusiviTy WITH RESPECT TO SECONDARY TRANSMISSIONS
OF BROADCAST STATIONS BY SATELLITE TO MEMBERS OF THE PUB-
LIc.—No provision of section 111 or any other law (other than this
section and section 119) shall be construed to contain any author-
ization, exemption, or license through which secondary trans-
missions by satellite carriers of programming contained in a pri-
mary transmission made by a television broadcast station may be
made without obtaining the consent of the copyright owner.

(j) DEFINITIONS.—In this section—

(1) DiSTRIBUTOR.—The term “distributor” means an entity

which contracts to distribute secondary transmissions from a

satellite carrier and, either as a single channel or in a package

with other programming, provides the secondary transmission
either directly to individual subscribers or indirectly through
other program distribution entities.

(2) LOCAL MARKET.—

(A) IN GENERAL.—The term “local market”, in the case
of both commercial and noncommercial television broad-
cast stations, means the designated market area in which
a station is located, and—

(i) in the case of a commercial television broadcast
station, all commercial television broadcast stations li-

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 789 2005



Sec. 122 U.S. CODE PROVISIONS 790

censed to a community within the same designated

market area are within the same local market; and

(ii) in the case of a noncommercial educational tel-
evision broadcast station, the market includes any sta-
tion that is licensed to a community within the same
designated market area as the noncommercial edu-
cational television broadcast station.

(B) COUNTY OF LICENSE.—In addition to the area
described in subparagraph (A), a station’s local market
includes the county in which the station’s community
of license is located.

(C) DESIGNATED MARKET AREA.—For purposes of
subparagraph (A), the term “designated market area”
means a designated market area, as determined by
Nielsen Media Research and published in the 1999-
2000 Nielsen Station Index Directory and Nielsen Sta-
tion Index United States Television Household Esti-
mates or any successor publication.

(D) CERTAIN AREAS OUTSIDE OF ANY DESIGNATED
MARKET AREA.—Any census area, borough, or other
area in the State of Alaska that is outside of a des-
ignated market area, as determined by Nielsen Media
Research, shall be deemed to be part of one of the
local markets in the State of Alaska. A satellite carrier
may determine which local market in the State of
Alaska will be deemed to be the relevant local market
in connection with each subscriber in such census
area, borough, or other area.

(3) NETWORK STATION; SATELLITE CARRIER; SECONDARY
TRANSMISSION.—The terms “network station”, “satellite car-
rier”, and “secondary transmission” have the meanings given
such terms under section 119(d).

(4) SUBSCRIBER.—The term “subscriber” means a person
who receives a secondary transmission service from a satellite
carrier and pays a fee for the service, directly or indirectly, to
the satellite carrier or to a distributor.

(5) TELEVISION BROADCAST STATION.—The term “television
broadcast station”—

(A) means an over-the-air, commercial or noncommer-
cial television broadcast station licensed by the Federal
Communications Commission under subpart E of part 73
of title 47, Code of Federal Regulations, except that such
term does not include a low-power or translator television
station; and :

(B) includes a television broadcast station licensed by
an appropriate governmental authority of Canada or Mex-
ico if the station broadcasts primarily in the English lan-
guage and is a network station as defined in section
119(d)(2)A).

* * * * % * *
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CHAPTER 5—COPYRIGHT INFRINGEMENT AND

REMEDIES
Sec.
501.  Infringement of copyright.
* * * Ed * * *
512. Limitations on liability relating to material online.
* * * * * * *

§501. Infringement of copyright

(a) Anyone who violates any of the exclusive rights of the copy-
right owner as provided by sections 106 through 122 or of the au-
thor as provided in section 106A(a), or who imports copies or
phonorecords into the United States in violation of section 602, is
an infringer of the copyright or right of the author, as the case may
be. For purposes of this chapter (other than section 506), any ref-
erence to copyright shall be deemed to include the rights conferred
by section 106A(a). As used in this subsection, the term “anyone”
includes any State, any instrumentality of a State, and any officer
or employee of a State or instrumentality of a State acting in his-
or her official capacity. Any State, and any such instrumentality,
officer, or employee, shall be subject to the provisions of this title
in the same manner and to the same extent as any nongovern-
mental entity. :

(b) The legal or beneficial owner of an exclusive right under a
copyright is entitled, subject to the requirements of section 411, to
institute an action for any infringement of that particular right
committed while he or she is the owner of it. The court may require
such owner to serve written notice of the action with a copy of the
complaint upon any person shown, by the records of the Copyright
Office or otherwise, to have or claim an interest in the copyright,
and shall require that such notice be served upon any person
whose interest is likely to be affected by a decision in the case. The
court may require the joinder, and shall permit the intervention,
of any person having or claiming an interest in the copyright.

(c) For any secondary transmission by a cable system that em-
bodies a performance or a display of a work which is actionable as
an act of infringement under subsection (c) of section 111, a tele-
vision broadcast station holding a copyright or other license to
transmit or perform the same version of that work shall, for pur-
poses of subsection (b) of this section, be treated as a legal or bene-
ficial owner if such secondary transmission occurs within the local
service area of that television station.

(d) For any secondary transmission by a cable system that is
actionable as an act of infringement pursuant to section 111(c)(3),
the following shall also have standing to sue: (i) the primary trans-
mitter whose transmission has been altered by the cable system;
and (ii) any broadcast station within whose local service area the
secondary transmission occurs.

(e) With respect to any secondary transmission that is made by
a satellite carrier of a performance or display of a work embodied
in a primary transmission and is actionable as an act of infringe-
ment under section 119(a)(5), a network station holding a copyright
or other license to transmit or perform the same version of that
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work shall, for purposes of subsection (b) of this section, be treated
as a legal or beneficial owner if such secondary transmission occurs
within the local service area of that station.

(H(1) With respect to any secondary transmission that is made
by a satellite carrier of a performance or display of a work em-
bodied in a primary transmission and is actionable as an act of
infringement under section 122, a television broadcast station hold-
ing a copyright or other license to transmit or perform the same
version of that work shall, for purposes of subsection (b) of this sec-
tion, be treated as a legal or beneficial owner if such secondary
transmission occurs within the local market of that station.

(2) A television broadcast station may file a civil action against
any satellite carrier that has refused to carry television broadcast
signals, as required under section 122(a)(2), to enforce that tele-
vision broadcast station’s rights under section 338(a) of the Com-
munications Act of 1934.

* * * * * * *

§512. Limitations on liability relating to material online

(a) TRANSITORY DIGITAL NETWORK COMMUNICATIONS.—A serv-
ice provider shall not be liable for monetary relief, or, except as
provided in subsection (j), for injunctive or other equitable relief,
for infringement of copyright by reason of the provider’s transmit-
ting, routing, or providing connections for, material through a sys-
tem or network controlled or operated by or for the service pro-
vider, or by reason of the intermediate and transient storage of
that material in the course of such transmitting, routing, or pro-
viding connections, if—

(1) the transmission of the material was initiated by or at
the direction of a person other than the service provider;

(2) the transmission, routing, provision of connections, or
storage is carried out through an automatic technical process
without selection of the material by the service provider;

(3) the service provider does not select the recipients of the
material except as an automatic response to the request of an-
other person; ‘

(4) no copy of the material made by the service provider
in the course of such intermediate or transient storage is main-
tained on the system or network in a manner ordinarily acces-
sible to anyone other than anticipated recipients, and no such
copy is maintained on the system or network in a manner ordi-
narily accessible to such anticipated recipients for a longer pe-
riod than is reasonably necessary for the transmission, routing,
or provision of connections; and

(5) the material is transmitted through the system or net-
work without modification of its content.

(b) SYSTEM CACHING.—

(1) LIMITATION ON LIABILITY.—A service provider shall not
be liable for monetary relief, or, except as provided in sub-
section (j), for injunctive or other equitable relief, for infringe-
ment of copyright by reason of the intermediate and temporary
storage of material on a system or network controlled or oper-

" ated by or for the service provider in a case in which—
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(A) the material is made available online by a person
other than the service provider;

(B) the material is transmitted from the person de-
scribed in subparagraph (A) through the system or net-
work to a person other than the person described in sub-
paragraph (A) at the direction of that other person; and

(C) the storage is carried out through an automatic
technical process for the purpose of making the material
available to users of the system or network who, after the
material is transmitted as described in subparagraph (B),
request access to the material from the person described in
subparagraph (A), .

if the conditions set forth in paragraph (2) are met.
(2) ConpITIONS.—The conditions referred to in paragraph
(1) are that—

(A) the material described in paragraph (1) is trans-
mitted to the subsequent users described in paragraph
(1XC) without modification to its content from the manner
in which the material was transmitted from the person de-
scribed in paragraph (1)(A);

(B) the service provider described in paragraph (1)
complies with rules concerning the refreshing, reloading,
or other updating of the material when specified by the
person making the material available online in accordance
with a generally accepted industry standard data commu-
nications protocol for the system or network through which
that person makes the material available, except that this
subparagraph applies only if those rules are not used by
the person described in paragraph (1)(A) to prevent or un-
reasonably impair the intermediate storage to which this
subsection applies;

(C) the service provider does not interfere with the
ability of technology associated with the material to return
to the person described in paragraph (1)(A) the informa-
tion that would have been available to that person if the
material had been obtained by the subsequent users de-
scribed in paragraph (1)XC) directly from that person, ex-
cept that this subparagraph applies only if that
technology—

(1) does not significantly interfere with the per-
formance of the provider’s system or network or with
the intermediate storage of the material;

(ii) is consistent with generally accepted industry
standard communications protocols; and

(iii) does not extract information from the pro-
vider’s system or network other than the information
that would have been available to the person described
in paragraph (1)(A) if the subsequent users had gained
access to the material directly from that person;

(D) if the person described in paragraph (1)(A) has in
effect a condition that a person must meet prior to having
access to the material, such as a condition based on pay-
ment of a fee or provision of a password or other informa-
tion, the service provider permits access to the stored
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material in significant part only to users of its system or

network that have met those conditions and only in

accordance with those conditions; and

(E) if the person described in paragraph (1)(A) makes
that material available online without the authorization of
the copyright owner of the material, the service provider
responds expeditiously to remove, or disable access to, the
material that is claimed to be infringing upon notification
of claimed infringement as described in subsection (c)(3),

- except that this subparagraph applies only if—

(i) the material has previously been removed from
the originating site or access to it has been disabled,
or a court has ordered that the material be removed
from the originating site or that access to the material
on the originating site be disabled; and

(ii) the party giving the notification includes in
the notification a statement confirming that the mate-
rial has been removed from the originating site or ac-
cess to it has been disabled or that a court has ordered
that the material be removed from the originating site
or that access to the material on the originating site
be disabled.

(c) INFORMATION RESIDING ON SYSTEMS OR NETWORKS AT
DIRECTION OF USERS.—

(1) IN GENERAL.—A service provider shall not be liable for
monetary relief, or, except as provided in subsection (j), for
injunctive or other equitable relief, for infringement of copy-
right by reason of the storage at the direction of a user of
material that resides on a system or network controlled or
operated by or for the service provider, if the service provider—

(A){) does not have actual knowledge that the mate-
rial or an activity using the material on the system or net-
work is infringing;

(i1) in the absence of such actual knowledge, is not
aware of facts or circumstances from which infringing ac-
tivity is apparent; or

(iii) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material;

(B) does not receive a financial benefit directly attrib-
utable to the infringing activity, in a case in which the
service provider has the right and ability to control such
activity; and

(C) upon notification of claimed infringement as de-
scribed in paragraph (3), responds expeditiously to remove,
or disable. access to, the material that is claimed to be in-
fringing or to be the subject of infringing activity.

(2) DESIGNATED AGENT.—The limitations on liability estab-
lished in this subsection apply to a service provider only if the
service provider has designated an agent to receive notifica-
tions of claimed infringement described in paragraph (3), by
making available through its service, including on its website
in a location accessible to the public, and by providing to the
Copyright Office, substantially the following information:
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(A) the name, address, phone number, and electronic
mail address of the agent.
(B) other contact information which the Register of
Copyrights may deem appropriate.
The Register of Copyrights shall maintain a current directory
of agents available to the public for inspection, including
through the Internet, in both electronic and hard copy formats,
and may require payment of a fee by service providers to cover
the costs of maintaining the directory.

(3) ELEMENTS OF NOTIFICATION.—

(A) To be effective under this subsection, a notification
of claimed infringement must be a written communication
provided to the designated a%ent of a service provider that
includes substantially the following:

(i) A physical or electronic signature of a person
authorized to act on behalf of the owner of an exclu-
sive right that is allegedly infringed.

(ii) Identification of the copyrighted work claimed
to have been infringed, or, if multiple copyrighted
works at a single online site are covered by a single
notification, a representative list of such works at that
site.

(iii) Identification of the material that is claimed
to be infringing or to be the subject of infringing activ-
ity and that is to be removed or access to which is to
be disabled, and information reasonably sufficient to
permit the service provider to locate the material.

(iv) Information reasonably sufficient to permit
the service provider to contact the complaining party,
such as an address, telephone number, and, if avail-
able, an electronic mail address at which the com-
plaining party may be contacted.

(v) A statement that the complaining party has a
good faith belief that use of the material in the man-
ner complained of is not authorized by the copyright
owner, its agent, or the law.

(vi) A statement that the information in the notifi-
cation is accurate, and under penalty of perjury, that
the complaining party is authorized to act on behalf of
the owner of an exclusive right that is allegedly in-
fringed.

(B)(i) Subject to clause (ii), a notification from a copy-
right owner or from a person authorized to act on behalf
of the copyright owner that fails to comply substantially
with the provisions of subparagraph (A) shall not be con-
sidered under paragraph (1)(A) in determining whether a
service provider has actual knowledge or is aware of facts
or circumstances from which infringing activity is appar-
ent.

(ii) In a case in which the notification that is provided
to the service provider’s designated agent fails to comply
substantially with all the provisions of subparagraph (A)
but substantially complies with clauses (ii), (iii), and (iv) of
subparagraph (A), clause (i) of this subparagraph applies
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only if the service provider promptly attempts to contact

the person making the notification or takes other reason-

able steps to assist in the receipt of notification that sub-
stantially complies with all the provisions of subparagraph

(A).

(d) INFORMATION LOCATION TooLs.—A service provider shall
not be liable for monetary relief, or, except as provided in sub-
section (j), for injunctive or other equitable relief, for infringement
of copyright by reason of the provider referring or linking users to
an online location containing infringing material or infringing ac-
tivity, by using information location tools, including a directory,
index, reference, pointer, or hypertext link, if the service provider—

(1)(A) does not have actual knowledge that the material or
activity is infringing; ,

(B) in the absence of such actual knowledge, is not aware
of facts or circumstances from which infringing activity is ap-
parent; or

(C) upon obtaining such knowledge or awareness, acts ex-
peditiously to remove, or disable access to, the material;

(2) does not receive a financial benefit directly attributable
to the infringing activity, in a case in which the service pro-
vider has the right and ability to control such activity; and

(3) .upon notification of claimed infringement as described
in subsection (c)(3), responds expeditiously to remove, or dis-
able access to, the material that is claimed to be infringing or
to be the subject of infringing activity, except that, for purposes
of this paragraph, the information described in subsection
(c)(3XA)(iii) shall be identification of the reference or link, to
material or activity claimed to be infringing, that is to be re-
moved or access to which is to be disabled, and information
reasonably sufficient to permit the service provider to locate
that reference or link.

(e) LIMITATION K ON LIABILITY OF NONPROFIT EDUCATIONAL
INSTITUTIONS.—(1) When a public or other nonprofit institution of
higher education is a service provider, and when a faculty member
or graduate student who is an employee of such institution is per-
forming a teaching or research function, for the purposes of sub-
sections (a) and (b) such faculty member or graduate student shall
be considered to be a person other than the institution, and for the
purposes of subsections (c¢) and (d) such faculty member’s or grad-
uate student’s knowledge or awareness of his or her infringing
activities shall not be attributed to the institution, if—

(A) such faculty member’s or graduate student’s infringing
activities do not involve the provision of online access to
instructional materials that are or were required or rec-
ommended, within the preceding 3-year period, for a course
taught at the institution by such faculty member or graduate
student;

(B) the institution has not, within the preceding 3-year pe-
riod, received more -than two notifications described in sub-
section (¢)(3) of claimed infringement by such faculty member
or graduate student, and such notifications of claimed infringe-

- ment were not actionable under subsection (f); and
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(C) the institution provides to all users of its system or
network informational materials that accurately describe, and
promote compliance with, the laws of the United States relat-
ing to copyright. .

(2) For the purposes of this subsection, the limitations on
injunctive relief contained in subsections (j)(2) and (G)(3), but not
those in (j)(1), shall apply. .

(f) MISREPRESENTATIONS.—Any person who knowingly materi-
ally misrepresents under this section—

(1) that material or activity is infringing, or

(2) that material or activity was removed or disabled by
mistake or misidentification,

shall be liable for any damages, including costs and attorneys’ fees,
incurred by the alleged infringer, by any copyright owner or copy-
right owner’s authorized licensee, or by a service provider, who 1s
injured by such misrepresentation, as the result of the service pro-
vider relying upon such misrepresentation in removing or disabling
access to the material or activity claimed to be infringing, or in re-
placing the removed material or ceasing to disable access to it.

(g) REPLACEMENT OF REMOVED OR DISABLED MATERIAL AND
LIMITATION ON OTHER LIABILITY.—

(1) NO LIABILITY FOR TAKING DOWN GENERALLY.—Subject
to paragraph (2), a service provider shall not be liable to any
person for any claim based on the service provider’s good faith
disabling of access to, or removal of, material or activity
claimed to be infringing or based on facts or circumstances
from which infringing activity is apparent, regardless of
whether the material or activity is ultimately determined to be
infringing.

(2) EXCEPTION.—Paragraph (1) shall not apply with re-
spect to material residing at the direction of a subscriber of the
service provider on a system or network controlled or operated
by or for the service provider that is removed, or to which ac-
cess is disabled by the service provider, pursuant to a notice
provided under subsection (c)(1)(C), unless the service
provider—

(A) takes reasonable steps promptly to notify the sub-
sprliber that it has removed or disabled access to the mate-
rial;

(B) upon receipt of a counter notification described in
paragraph (3), promptly provides the person who provided
the notification under subsection (c)}(1XC) with a copy of
the counter notification, and informs that person that it
will replace the removed material or cease disabling access
to it in 10 business days; and

(C) replaces the removed material and ceases dis-
abling access to it not less than 10, nor more than 14,
business days following receipt of the counter notice, un-
less its designated agent first receives notice from the per-
son who submitted the notification under subsection
(e)(1XC) that such person has filed an action seeking a
court order to restrain the subscriber from engaging in in-
fringing activity relating to the material on the service
provider’s system or network.
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(3) CONTENTS OF COUNTER NOTIFICATION.—To be effective
under this subsection, a counter notification must be a written
communication prov1ded to the service provider’s designated
agent that includes substantially the following:

(A) A physical or electronic signature of the sub-
scriber.

(B) Identlﬁcatlon of the material that has been re-
moved or to which access has been disabled and the loca-
tion at which the material appeared before it was removed
or access to it was disabled.

(C) A statement under penalty of perjury that the sub-
scriber has a good faith belief that the material was re-
moved or disabled as a result of mistake or
misidentification of the material to be removed or disabled.

(D) The subscriber’s name, address, and telephone
number, and a statement that the subscriber consents to
the _]urlsdlctlon of Federal District Court for the judicial
district in which the address is located, or if the sub-
scriber’s address is outside of the United States for any ju-
dicial district in which the service provider may be found,
and that the subscriber will accept service of process from
the person who provided notification under subsection
(c)X1)(C) or an agent of such person.

(4) LIMITATION ON OTHER 'LIABILITY.—A service provider’s
compliance - with paragraph (2) shall not subject the service
provider to liability for copyright infringement with respect to
th)? 1)1(181):er1al identified in the notice provided under-subsection
(c)1
(h) SUBPOENA T0O IDENTIFY INFRINGER.—

(1) REQUEST.—A copyright owner or a person authorized to
act on the owner’s behalf may request the clerk of any United
States district court to issue a subpoena to a service provider
for identification of an alleged infringer in accordance with this
subsection.

(2) CONTENTS OF REQUEST.—The request may be made by
filing with the clerk—

(A) a copy of a notification described in subsection
(e)(3)(A);

(B) a proposed subpoena; and

-(C) a sworn declaration to the effect that the purpose
for which the subpoena is sought is to obtain the identity
of an alleged infringer and that such-information will only
bel used for the purpose of protecting rights under this
title.

(3) CONTENTS OF SUBPOENA.—The subpoena shall author-
ize and order the service provider receiving the notification and
-the subpoena to expeditiously disclose to the copyright owner
or person authorized by the copyright owner information suffi-
cient to identify the alleged infringer of the material described
in the notification to the extent such 1nformat10n is available
to the service provider.

(4) BASIS FOR GRANTING SUBPOENA.—If the notification
filed satisfies the provisions of subsection (c)}3)(A), the pro-
posed subpoena is in proper form, and the accompanying dec-
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laration is properly executed, the clerk shall expeditiously

issue and sign the proposed subpoena and return it to the re-

quester for delivery to the service provider.

(5) ACTIONS OF SERVICE PROVIDER RECEIVING SUBPOENA.—
Upon receipt of the issued subpoena, either accompanying or
subsequent to the receipt of a notification described in sub-
section (c)(3)(A), the service provider shall expeditiously dis-
close to the copyright owner or person authorized by the copy-
right owner the information required by the subpoena, not-
withstanding any other provision of law and regardless of
whether the service provider responds to the notification.

(6) RULES APPLICABLE TO SUBPOENA.—Unless otherwise
provided by this section or by applicable rules of the court, the
procedure for issuance and delivery of the subpoena, and the
remedies for noncompliance with the subpoena, shall be gov-
erned to the greatest extent practicable by those provisions of
the Federal Rules of Civil Procedure governing the issuance,
service, and enforcement of a subpoena duces tecum.

(i) CONDITIONS FOR ELIGIBILITY.—

(1) ACCOMMODATION OF TECHNOLOGY.—The limitations on
liability established by this section shall apply to a service pro-
vider only if the service provider—

(A) has adopted and reasonably implemented, and in-
forms subscribers and account holders of the service pro-
vider’s system or network of, a policy that provides for the
termination in appropriate circumstances of subscribers
and account holders of the service provider’s system or net-
work who are repeat infringers; and

(B) accommodates and does not interfere with stand-
ard technical measures.

(2) DEFINITION.—As used in this subsection, the term
“standard technical measures” means technical measures that
are used by copyright owners to identify or protect copyrighted
works and—

(A) have been developed pursuant to a broad con-
sensus of copyright owners and service providers in an
open, fair, voluntary, multi-industry standards process;

(B) are available to any person on reasonable and non-
discriminatory terms; and

(C) do not impose substantial costs on service pro-
viders or substantial burdens on their systems or net-
works.

(§) INgUNCTIONS.—The following rules shall apply in the case of
any application for an injunction under section 502 against a serv-
ice provider that is not subject to monetary remedies under this
section:

(1) SCOPE OF RELIEF.—(A) With respect to conduct other
than that which qualifies for the limitation on remedies set
forth in subsection (a), the court may grant injunctive relief
with respect to a service provider only in one or more of the
following forms:

(i) An order restraining the service provider from pro-
viding access to infringing material or activity residing at
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a pirticular online site on the provider’s system or net-

work, :

(i1) An order restraining the service provider from pro-
viding access to a subscriber or account holder of the serv-
ice provider’s system or network who is engaging in in-
fringing activity and is identified in the order, by termi-
nating the accounts of the subscriber or account holder
that are specified in the order.

(iii) Such other injunctive relief as the court may con-
sider necessary to prevent or restrain infringement of
copyrighted material specified in the order of the court at
a particular online location, if such relief is the least bur-
densome to the service provider among the forms of relief
comparably effective for that purpose.

(B) If the service provider qualifies for the limitation on
remedies described in subsection (a), the court may only grant
injunctive relief in one or both of the following forms:

(1) An order restraining the service provider from pro-
viding access to a subscriber or account holder of the serv-
ice provider’s system or network who is using the pro-
vider’s service to engage in infringing activity and is iden-
tified in the order, by terminating the accounts of the sub-
scriber or account holder that are specified in the order.

(ii) An order restraining the service provider from pro-
viding access, by taking reasonable steps specified in the
order to block access, to a specific, identified, online loca-
tion outside the United States.

(2) CONSIDERATIONS.—The court, in considering the rel-
evant criteria for injunctive relief under applicable law, shall
consider—

(A) whether such an injunction, either alone or in com-
bination with other such injunctions issued against the
same service provider under this subsection, would signifi-
cantly burden either the provider or the operation of the
provider’s system or network;

(B) the magnitude of the harm likely to be suffered by
the copyright owner in the digital network environment if
steps are not taken to prevent or restrain the infringe-
ment; '

(C) whether implementation of such an injunction
would be technically feasible and effective, and would not
interfere with access to noninfringing material at other on-
line locations; and

(D) whether other less burdensome and comparably
effective means of preventing or restraining access to the
infringing material are available.

(3) NOTICE AND EX PARTE ORDERS.—Injunctive relief under
this subsection shall be available only after notice to the serv-
ice provider and an opportunity for the service provider to ap-
pear are provided, except for orders ensuring the preservation
of evidence or other orders having no material adverse effect
on the operation of the service provider’s communications net-
work. :

(k) DEFINITIONS.—
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(1) SERVICE PROVIDER.—(A) As used in subsection (a), the
term “service provider” means an entity offering the trans-
mission, routing, or providing of connections for digital online
communications, between or among points specified by a user,
of material of the user’s choosing, without meodification to the
content of the material as sent or received.

(B) As used in this section, other than subsection (a), the
term “service provider” means a provider of online services or
network access, or the operator of facilities therefor, and in-
cludes an entity described in subparagraph (A).

(2) MONETARY RELIEF.—As used in this section, the term
“monetary relief” means damages, costs, attorneys’ fees, and
any other form of monetary payment.

(1) OTHER DEFENSES NOT AFFECTED.—The failure of a service
provider’s conduct to qualify for limitation of liability under this
section shall not bear adversely upon the consideration of a defense
by the service provider that the service provider’s conduct is not in-
fringing under this title or any other defense.

(1) The failure of a service provider’s conduct to qualify for limi-
tation of liability under this section shall not bear adversely upon
the consideration of a defense by the service provider that the serv-
ice provider’s conduct is not infringing under this title or any other
defense.

(m) PROTECTION OF PRIVACY.—Nothing in this section shall be
(cgilstrued to condition the applicability of subsections (a) through

on—

(1) a service provider monitoring its service or affirma-
tively seeking facts indicating infringing activity, except to the
extent consistent with a standard technical measure complying
with the provisions of subsection (i); or

(2) a service provider gaining access to, removing, or dis-
abling access to material in cases in which such conduct is pro-
hibited by law.

{n) CONSTRUCTION.—Subsections (a), (b), (¢), and (d) describe
separate and distinct functions for purposes of applying this sec-
tion. Whether a service provider qualifies for the limitation on li-
ability in any one of those subsections shall be based solely on the
criteria in that subsection, and shall not affect a determination of -
whether that service provider qualifies for the limitations on liabil-
ity under any other such subsection.

* % * * * * *

CHAPTER 8—PROCEEDINGS BY COPYRIGHT ROYALTY
JUDGES

Sec.
801. Copyright Royalty Judges; appointment and functions.

* * * * * ® *

§801. Copyright Royalty Judges; appointment and functions

(a) APPOINTMENT.—The Librarian of Congress shall appoint 3
full-time Copyright Royalty Judges, and shall appoint 1 of the 3 as
the Chief Copyright Royalty Judge. The Librarian shall make
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appointments to such positions after consultatlon with the Register
of Copyrights.

(b) FUNCTIONS.—Subject to the provisions of this chapter, the
functions of the Copyright Royalty Judges shall be as follows:

(1) To make determinations and adjustments of reasonable
terms and rates of royalty payments as provided in sections
112(e), 114, 115, 116, 118, 119 and 1004. The rates applicable
under sections 114(f)(1)(B), 115, and 116 shall be calculated to
achieve the following objectives:

(A) To maximize the availability of creative works to
the public.

(B) To afford the copyright owner a fair return for his
or her creative work and the copyright user a fair income
under existing economic conditions.

(C) To reflect the relative roles of the copyright owner
and the copyright user in the product made available to
the public with respect to relative creative contribution,
technological contribution, capital investment, cost, risk,
and contribution to the opening of new markets for cre-
ative expression and media for their communication.

(D) To minimize any disruptive impact on the struc-
ture of the industries involved and on generally prevailing
industry practices.

(2) To make determinations concerning the adjustment of
the copyright royalty rates under section 111 solely in accord-
ance with the following provisions:

(A) The rates established by section 111(d)(1)(B) may
be adjusted to reflect—

(1) national monetary 1nﬂat10n or deflation; or

(i) changes in the average rates charged cable
subscribers for the basic service of providing secondary
transmissions to maintain the real constant dollar
level of the royalty fee per subscriber which existed as
of the date of October 19, 1976,

except that—

(I) if the average rates charged cable system sub-
scribers for the basic service of providing secondary
transmissions are changed so that the average rates
exceed national monetary inflation, no change in the
rates established by section 111(d)(1)(B) shall be per-
mitted; and

(I) no increase in the royalty fee shall be per-
mitted based on any reduction in the average number
of distant signal equivalents per subscriber.

(II) no increase in the royalty fee shall be per-
mitted based on any reduction in the average number
of distant signal equivalents per subscriber.

The Copyright Royalty Judges may consider all factors re-
lating to the maintenance of such level of payments, in-
cluding, as an extenuating factor, whether the industry
has been restrained by subscriber rate regulating authori-
ties from increasing the rates for the basic service of pro-
viding secondary transmissions.
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(B) In the event that the rules and regulations of the
Federal Communications Commission are amended at any
time after April 15, 1976, to permit the carriage by cable
systems of additional television broadcast signals beyond
the local service area of the primary transmitters of such
signals, the royalty rates established by section
111(d¥1XB) may be adjusted to ensure that the rates for
the additional distant signal equivalents resulting from
such carriage are reasonable in the light of the changes ef-
fected by the amendment to such rules and regulations. In
determining the reasonableness of rates proposed following
an amendment of Federal Communications Commission
rules and regulations, the Copyright Royalty Judges shall
consider, among other factors, the economic impact on
copyright owners and users; except that no adjustment in
royalty rates shall be made under this subparagraph with
respect to any distant signal equivalent or fraction thereof
represented by— ‘

(i) carriage of any signal permitted under the
rules and regulations of the Federal Communications
Commission in effect on April 15, 1976, or the carriage
of a signal of the same type (that is, independent, net-
work, or noncommercial educational) substituted for
such permitted signal; or

(i1) a television broadcast signal first carried after
April 15, 1976, pursuant to an individual waiver of the
rules and regulations of the Federal Communications
Commission, as such rules and regulations were in ef-
fect on April 15, 1976.

(C) In the event of any change in the rules and regula-
tions of the Federal Communications Commission with re-
spect to syndicated and sports program exclusivity after
April 15, 1976, the rates established by section
111(d)(1)(B) may be adjusted to assure that such rates are
reasonable in light of the changes to such rules and regu-
lations, but any such adjustment shall apply only to the af-
fected television broadcast signals carried on those systems
affected by the change.

(D) The gross receipts limitations established by sec-
tion 111(d)(1) (C) and (D) shall be adjusted to reflect na-
tional monetary inflation or deflation or changes in the
average rates charged cable system subscribers for the
basic service of providing secondary transmissions to main-
tain the real constant dollar value of the exemption pro--
vided by such section, and the royalty rate specified
therein shall not be subject to adjustment.

(3)(A) To authorize the distribution, under sections 111,
119, and 1007, of those royalty fees collected under sections
111, 119, and 1005, as the case may be, to the extent that the
Copyright Royalty Judges have found that the distribution of
such fees is not subject to controversy.

(B) In cases where the Copyright Royalty Judges deter-
mine that controversy exists, the Copyright Royalty Judges
shall determine the distribution of such fees, including partial
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distributions, in accordance with section 111, 119, or 1007, as
the case may be. -

~ (C) The Copyright Royalty Judges may make a partial dis-
tribution of such fees during the pendency of the proceeding
under subparagraph (B) if all participants under section
803(b)2) in the proceeding that are entitled to receive those
fees that are to be partially distributed—

(i) agree to such partial distribution;

(ii) sign an agreement obligating them to return any
excess amounts to the extent necessary to comply with the
final determination on the distribution of the fees made
under subparagraph (B);

(iii) file the agreement with the Copyright Royalty
Judges; and

(iv) agree that such funds are available for distribu-
tion. ' ’

(D) The Copyright Royalty Judges and any other officer or
employee acting in good faith in distributing funds under sub-
paragraph (C) shall not be held liable for the payment of any
excess fees under subparagraph (C). The Copyright Royalty
Judges shall, at the time the final determination is made, cal-
culate any such excess amounts.

(4) To accept or reject royalty claims filed under sections
111, 119, and 1007, on the basis of timeliness or the failure to
establish the basis for a claim.

(5) To accept or reject rate adjustment petitions as pro-

 vided in section 804 and petitions to participate as provided in
section 803(b) (1) and (2). -
- (6) To determine the status of a digital audio recording de-
. vice or a digital audio interface device under sections 1002 and
1003, as provided in section 1010.

(7X(A) To adopt as a basis for statutory terms and rates or
as a basis for the distribution of statutory royalty payments,
an agreement concerning such matters reached among some or
all of the participants in a proceeding at any time during the
proceeding, except that—

(i) the Copyright Royalty Judges shall provide to those
that would be bound by the terms, rates, or other deter-
mination set by any agreement in a proceeding to deter-
mine royalty rates an opportunity to comment on the
agreement and shall provide to participants in the pro-
ceeding under section 803(b)(2) that would be bound by the
terms, rates, or other determination set by the agreement
an opportunity to comment on the agreement and object to
its adoption as a basis for statutory terms and rates; and

- (ii) the Copyright Royalty Judges may decline to adopt
the agreement as a basis for statutory terms and rates for
participants that. are not parties to the agreement, if any
participant described in clause (i) objects to the agreement
and the Copyright Royalty Judges conclude, based on the
record before them if one exists, that the agreement does
not provide a reasonable basis for setting statutory terms
or rates.
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(B) License agreements voluntarily negotiated pursuant to
section 112(eX5), 114(N(3), 115(c)3¥E)({), 116(c), or 118(b)(2)
that do not result in statutory terms and rates shall not be
subject to clauses (i) and (ii) of subparagraph (A).

(C) Interested parties may negotiate and agree to, and the
Copyright Royalty Judges may adopt, an agreement that speci-
fies as terms notice and recordkeeping requirements that apply
in lieu of those that would otherwise apply under regulations.

(8) To perform other duties, as assigned by the Register of
Copyrights within the Library of Congress, except as provided
in section 802(g), at times when Copyright Royalty Judges are
not engaged in performing the other duties set forth in this
section.

(¢) RULINGS.—The Copyright Royalty Judges may make any
necessary, procedural or evidentiary rulings in any proceeding
under this chapter and may, before commencing a proceeding
under this chapter, make any such rulings that would apply to the
proceedings conducted by the Copyright Royalty Judges.

{d) ADMINISTRATIVE SUPPORT.—The Librarian of Congress shall
provide the Copyright Royalty Judges with the necessary adminis-
trative services related to proceedings under this chapter.

(e) LocATION IN LIBRARY OF CONGRESS.—The offices of the
Copyright Royalty Judges and staff shall be in the Library of Con-

gress.

* * * * * % *

CHAPTER 11—SOUND RECORDINGS AND MUSIC VIDEOS

Sec.
1101. Unauthorized fixation and trafficking in sound recordings and music vid-
€0s.

§1101. Unauthorized fixation and trafficking in sound re-
cordings and music videos

(a) UNAUTHORIZED ACTS.—Anyone who, without the consent of
the performer or performers involved—

(1) fixes the sounds or sounds and images of a live musical
performance in a copy or phonorecord, or reproduces copies or
phonorecords of such a performance from an unauthorized fixa-
tion,

(2) transmits or otherwise communicates to the public the
sounds or sounds and images of a live musical performance, or

(3) distributes or offers to distribute, sells or offers to sell,
rents or offers to rent, or traffics in any copy or phonorecord
fixed as described in paragraph (1), regardless of whether the
fixations occurred in the United States,

shall be subject to the remedies provided in sections 502 through
505, to the same extent as an infringer of copyright.

(b) DEFINITION.—As used in this section, the term “traffic in”
means transport, transfer, or otherwise dispose of, to another, as
consideration for anything of value, or make or obtain control of
with intent to transport, transfer, or dispose of.
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(c) AppLICABILITY.—This section shall apply to any act or acts
that occur on or after the date of the enactment of the Uruguay
Round Agreements Act.

(d) STATE LAW NOT PREEMPTED.—Nothing in this section may
be construed to annul or limit any rights or remedies under the
common law or statutes of any State.
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CHAPTER 12—COPYRIGHT PROTECTION AND
MANAGEMENT SYSTEMS

Sec.

1201. Circumvention of copyright protection systems.
1202. Integrity of copyright management information.
1203. Civil remedies.

1204. Criminal offenses and penalties.

1205. Savings clause.

§1201. Circumvention of copyright protection systems

(a) VIOLATIONS REGARDING CIRCUMVENTION OF TECHNO-
LOGICAL MEASURES.—(1)XA) No person shall circumvent a techno-
logical measure that effectively controls access to a work protected
under this title. The prohibition contained in the preceding sen-
tence shall take effect at the end of the 2-year period beginning on
the date of the enactment of this chapter.

(B) The prohibition contained in subparagraph (A) shall not
apply to persons who are users of a copyrighted work which is in
a particular class of works, if such persons are, or are likely to be
in the succeeding 3-year period, adversely affected by virtue of such
prohibition in their ability to make noninfringing uses of that par-
ticular class of works under this title, as determined under sub-
paragraph (C).

(C) During the 2-year period described in subparagraph (A),
and during each succeeding 3-year period, the Librarian of Con-
gress, upon the recommendation of the Register of Copyrights, who
shall consult with the Assistant Secretary for Communications and
Information of the Department of Commerce and report and com-
ment on his or her views in making such recommendation, shall
make the determination in a rulemaking proceeding for purposes
of subparagraph (B) of whether persons who are users of a copy-
righted work are, or are likely to be in the succeeding 3-year pe-
riod, adversely affected by the prohibition under subparagraph (A)
in their ability to make noninfringing uses under this title of a par-
ticular class of copyrighted works. In conducting such rulemaking,
the Librarian shall examine—

(i) the availability for use of copyrighted works;

(1) the availability for use of works for nonprofit archival,
preservation, and educational purposes;

(iii) the impact that the prohibition on the circumvention
of technological measures applied to copyrighted works has on
criticism, comment, news reporting, teaching, scholarship, or
research;

(iv) the effect of circumvention of technological measures
on the market for or value of copyrighted works; and

(v) such other factors as the Librarian considers appro-
priate.

807
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(D) The Librarian shall publish any class of copyrighted works
for which the Librarian has determined, pursuant to the rule-
making conducted under subparagraph (C), that noninfringing uses
by persons who are users of a copyrighted work are, or are likely
to be, adversely affected, and the prohibition contained in subpara-
graph (A) shall not apply to such users with respect to such class
of works for the ensuing 3-year period.

(E) Neither the exception under subparagraph (B) from the ap-
plicability of the prohibition contained in subparagraph (A), nor
any determination made in a rulemaking conducted under subpara-
graph (C), may be used as a defense in any action to enforce any
provision of this title other than this paragraph.

(2) No person shall manufacture, import, offer to the public,
provide, or otherwise traffic in any technology, product, service, de-
vice, component,-or part thereof, that—

(A) is primarily designed or produced for the purpose of
circumventing a technological measure that effectively controls
access to a work protected under this title;

(B) has only limited commercially significant purpose or
use other than to circumvent a technological measure that
effectively controls access to a work protected under this title;
or . :

(C) is marketed by that person or another acting in concert
with that person with that person’s knowledge for use in cir-
cumventing a technological measure that effectively controls
access to a work protected under this title.

(3) As used in this subsection—

(A) to “circumvent a technological measure” means to
descramble a scrambled work, to decrypt an encrypted work, or
otherwise to avoid, bypass, remove, deactivate, or impair a
technological measure, without the authority of the copyright
owner; and

(B) a technological measure “effectively controls access to
a work” if the measure, in the ordinary course of its operation,
requires the application of information, or a process or a treat-
ment, with the authority of the copyright owner, to gain access
to the work.

(b) ADDITIONAL VIOLATIONS.—(1) No person shall manufacture,
import, offer to the public, provide, or otherwise traffic in any tech-
nology, product, service, device, component, or part thereof, that—

(A) is primarily designed or produced for the purpose of
circumventing protection afforded by a technological measure
that effectively protects a right of a copyright owner under this
title in a work or a portion thereof; )

(B) has only limited commercially significant purpose or
use other than to circumvent protection afforded by a techno-
logical measure that effectively protects a right of a copyright
owner under this title in a work or a portion thereof; or

(C) is marketed by that person or another acting in concert
with that person with that person’s knowledge for use in cir-
cumventing protection afforded by a technological measure
that effectively protects a right of a copyright owner under this
title in a work or a portion thereof.

(2) As used in this subsection—
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(A) to “circumvent protection afforded by a technological
measure” means avoiding, bypassing, removing, deactivating,
or otherwise impairing a technological measure; and

(B) a technological measure “effectively protects a right of
a copyright owner under this title” if the measure, in the ordi-
nary course of its operation, prevents, restricts, or otherwise
limits the exercise of a right of a copyright owner under this
title.

(¢) OTHER RIGHTS, ETC., NOT AFFECTED.—(1) Nothing in this
section shall affect rights, remedies, limitations, or defenses to
copyright infringement, including fair use, under this title.

(2) Nothing in this section shall enlarge or diminish vicarious
or contributory liability for copyright infringement in connection
with any technology, product, service, device, component, or part
thereof.

(3) Nothing in this section shall require that the design of, or
design and selection of parts and components for, a consumer elec-
tronics, telecommunications, or computing product provide for a re-
sponse to any particular technological measure, so long as such
part or component, or the product in which such part or component
1s integrated, does not otherwise fall within the prohibitions of sub-
section (a}2) or (b)(1).

(4) Nothing in this section shall enlarge or diminish any rights
of free speech or the press for activities using consumer electronics,
telecommunications, or computing products.

(d) EXEMPTION FOR NONPROFIT LIBRARIES, ARCHIVES, AND EDU-
CATIONAL INSTITUTIONS.—(1) A nonprofit library, archives, or edu-
cational institution which gains access to a commercially exploited
copyrighted work solely in order to make a good faith determina-
tion of whether to acquire a copy of that work for the sole purpose
of engaging in conduct permitted under this title shall not be in
violation of subsection (a)(1)(A). A copy of a work to which access
has been gained under this paragraph— ,

(A) may not be retained longer than necessary to make
such good faith determination; and

(B) may not be used for any other purpose.

(2) The exemption made available under paragraph (1) shall
only apply with respect to a work when an identical copy of that
work is not reasonably available in another form.

(3) A nonprofit library, archives, or educational institution that
willfully for the purpose of commercial advantage or financial gain
violates paragraph (1)—

(A) shall, for the first offense, be subject to the civil rem-
edies under section 1203; and

(B) shall, for repeated or subsequent offenses, in addition
to the civil remedies under section 1203, forfeit the exemption
provided under paragraph (1).

(4) This subsection may not be used as a defense to a claim
under subsection (a)(2) or (b), nor may this subsection permit a
nonprofit library, archives, or educational institution to manufac-
ture, import, offer to the public, provide, or otherwise traffic in any
technology, product, service, component, or part thereof, which cir-
cumvents a technological measure.
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(5) In order for a library or archives to qualify for the exemp-
tion under this subsection, the collections of that library or ar-
chives shall be—

(A) open to the public; or

(B) available not only to researchers affiliated with the li-
brary or archives or with the institution of which it is a part,
but also to other persons doing research in a specialized field.

(e) LAW ENFORCEMENT, INTELLIGENCE, AND OTHER GOVERN-
MENT ACTIVITIES.—This section does not prohibit any lawfully
authorized investigative, protective, information security, or intel-
ligence activity of an officer, agent, or employee of the United
States, a State, or a political subdivision of a State, or a person act-
ing pursuant to a contract with the United States, a State, or a
political subdivision of a State. For purposes of this subsection, the
term “information security” means activities carried out in order to
identify and address the vulnerabilities of a government computer,
computer system, or computer network.

(f) REVERSE ENGINEERING.—(1) Notwithstanding the provisions
of subsection (a)(1)(A), a person who has lawfully obtained the
right to use a copy of a computer program may circumvent a tech-
nological measure that effectively controls access to a particular
portion of that program for the sole purpose of identifying and ana-
lyzing those elements of the program that are necessary to achieve
interoperability of an independently created computer program
with other programs, and that have not previously been readily
available to the person engaging in the circumvention, to the ex-
tent any such acts of identification and analysis do not constitute
infringement under this title.

(2) Notwithstanding the provisions of subsections (a)(2) and (b),
a person may develop and employ technological means to cir-
cumvent a technological measure, or to circumvent protection af-
forded by a technological measure, in order to enable the identifica-
tion and analysis under paragraph (1), or for the purpose of ena-
bling interoperability of an independently created computer pro-
gram with other programs, if such means are necessary to achieve
such interoperability, to the extent that doing so does not con-
stitute infringement under this title.

(3) The information acquired through the acts permitted under
paragraph (1), and the means permitted under paragraph (2), may
be made available to others if the person referred to in paragraph
(1) or (2), as the case may be, provides such information or means
solely for the purpose of enabling interoperability of an independ-
ently created computer program with other programs, and to the
extent that doing so does not constitute infringement under this
title or violate applicable law other than this section.

(4) For purposes of this subsection, the term “interoperability”
means the ability of computer programs to exchange information,
and of such programs mutually to use the information which has
been exchanged.

(g) ENCRYPTION RESEARCH.—

(1) DEFINITIONS.—For purposes of this subsection—

(A) the term “encryption research” means activities
necessary to identify and analyze flaws and vulnerabilities
of encryption technologies applied to copyrighted works, if
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these activities are conducted to advance the state of

knowledge in the field of encryption technology or to assist

in the development of encryption products; and

(B) the term “encryption technology” means the scram-
bling and descrambling of information using mathematical
formulas or algorithms.

(2) PERMISSIBLE ACTS ‘OF ENCRYPTION RESEARCH.—Not-
withstanding the provisions of subsection (a)(1)(A), it is not a
violation of that subsection for a person to circumvent a tech-
nological measure as applied to a copy, phonorecord, perform-
ance, or display of a published work in the course of an act of
good faith encryption research if—

(A) the person lawfully obtained the encrypted copy,
phonorecord, performance, or display of the published
work;

(B) such act is necessary to conduct such encryption
research;

(C) the person made a good faith effort to obtain
authorization before the circumvention; and

(D) such act does not constitute infringement under
this title or a violation of applicable law other than this
section, including section 1030 of title 18 and those provi-
sions of title 18 amended by the Computer Fraud and
Abuse Act of 1986.

(3) FACTORS IN DETERMINING EXEMPTION.—In determining
whether a person qualifies for the exemption under paragraph
(2), the factors to be considered shall include—

(A) whether the information derived from the
encryption research was disseminated, and if so, whether
it was disseminated in a manner reasonably calculated to
advance the state of knowledge or development of
encryption technology, versus whether it was disseminated
in a manner that facilitates infringement under this title
or a violation of applicable law other than this section, in-
cluding a violation of privacy or breach of security;

(B) whether the person is engaged in a legitimate
course of study, is employed, or is appropriately trained or
experienced, in the field of encryption technology; and

(C) whether the person provides the copyright owner
of the work to which the technological measure i1s applied
with notice of the findings and documentation of the re-
search, and the time when such notice is provided.

(4) USE OF TECHNOLOGICAL MEANS FOR RESEARCH ACTIVI-
TIES.—Notwithstanding the provisions of subsection (a)}2), it is
not a violation of that subsection for a person to—

(A) develop and employ technological means to cir-
cumvent a technological measure for the sole purpose of
that person performing the acts of good faith encryption
research described in paragraph (2); and

(B) provide the technological means to another person
with whom he or she is working collaboratively for the
purpose of conducting the acts of good faith encryption re-
search described in paragraph (2) or for the purpose of
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having that other person verify his or her acts of good

faith encryption research described in paragraph (2).

(5) REPORT TO CONGRESS.—Not later than 1 year after the
date of the enactment of this chapter, the Register of Copy-
rights and the Assistant Secretary for Communications and
Information of the Department of Commerce shall jointly re-
port to the Congress on the effect this subsection has had on—

(A) encryption research and the development of
encryption technology;

(B) the adequacy and effectiveness of technological
measures designed to protect copyrighted works; and

(C) protection of copyright owners against the unau-
thorized access to their encrypted copyrighted works.

The report shall include legislative recommendations, if any.

(h) EXCEPTIONS REGARDING MINORS.—In applying subsection
(a) to a component or part, the court may consider the necessity for
its intended and actual incorporation in a technology, product,
service, or device, which—

(1) does not itself violate the provisions of this title; and

(2) has the sole purpose to prevent the access of minors to
material on the Internet.

(i) PROTECTION OF PERSONALLY IDENTIFYING INFORMATION.—

(1) CIRCUMVENTION PERMITTED.—Notwithstanding the pro-
visions of subsection (a)(1)(A), it is not a violation of that sub-
section for a person to circumvent a technological measure that
gfffectively controls access to a work protected under this title,
1 —

(A) the technological measure, or the work it protects,
contains the capability of collecting or disseminating per-
sonally identifying information reflecting the online activi-
ties of a natural person who seeks to gain access to the
work protected;

(B) in the normal course of its operation, the techno-
logical measure, or the work it protects, collects or dissemi-
nates personally identifying information about the person
who seeks to gain access to the work protected, without
providing conspicuous notice of such collection or dissemi-
nation to such person, and without providing such person

- with the capability to prevent or restrict such collection or
dissemination;

(C) the act of circumvention has the sole effect of iden-
tifying and disabling the capability described in subpara-
graph (A), and has no other effect on the ability of any per-
son to gain access to any work; and

(D) the act of circumvention is carried out solely for
the purpose of preventing the collection or dissemination of
personally identifying information about a natural person
who seeks to gain access to the work protected, and is not
in violation of any other law.

(2) INAPPLICABILITY TO CERTAIN TECHNOLOGICAL MEAS-
URES.—This subsection does not apply to a technological meas-
ure, or a work it protects, that does not collect or disseminate
personally identifying information and that is disclosed to a.
user as not having or using such capability.
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(j) SECURITY TESTING.—

(1) DEFINITION.—For purposes of this subsection, the term
“security testing” means accessing a computer, computer sys-
tem, or computer network, solely for the purpose of good faith
testing, investigating, or correcting, a security flaw or vulner-
ability, with the authorization of the owner or operator of such
computer, computer system, or computer network.

(2) PERMISSIBLE ACTS OF SECURITY TESTING.—Notwith-
standing the provisions of subsection (a)(1)(A), it is not a viola-
tion of that subsection for a person to engage in an act of secu-
rity testing, if such act does not constitute infringement under
this title or a violation of applicable law other than this sec-
tion, including section 1030 of title 18 and those provisions of
ti9t18e6 18 amended by the Computer Fraud and Abuse Act of
1986.

(3) FACTORS IN DETERMINING EXEMPTION.—In determining
whether a person qualifies for the exemption under paragraph
(2), the factors to be considered shall include—

(A) whether the information derived from the security
testing was used solely to promote the security of the
owner or operator of such computer, computer system or
computer network, or shared directly with the developer of
su%h computer, computer system, or computer network;
an

(B) whether the information derived from the security
testing was used or maintained in a manner that does not
facilitate infringement under this title or a violation of ap-
plicable law other than this section, including a violation
of privacy or breach of security:

(4) USE OF TECHNOLOGICAL MEANS FOR SECURITY TEST-
ING.—Notwithstanding the provisions of subsection (a)2), it is
not a violation of that subsection for a person to develop,
produce, distribute or employ technological means for the sole
purpose of performing the acts of security testing described in
subsection (2), provided such technological means does not oth-
erwise violate section (a)(2)1.

(k) CERTAIN ANALOG DEVICES AND CERTAIN TECHNOLOGICAL
MEASURES.—

(1) CERTAIN ANALOG DEVICES.—

(A) Effective 18 months after the date of the enact-
ment of this chapter, no person shall manufacture, import,
offer to the public, provide or otherwise traffic in any—

(i) VHS format analog video cassette recorder un-
less such recorder conforms to the automatic gain con-
trol copy control technology;

(ii) 8mm format analog video cassette camcorder
unless such camcorder conforms to the automatic gain
control technology;

(iii) Beta format analog video cassette recorder,
unless such recorder conforms to the automatic gain
control copy control technology, except that this
requirement shall not apply until there are 1,000 Beta

180 in original. Probably should be subsection “(a)}2)”.
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format analog video cassette recorders sold in the

United States in any one calendar year after the date

of the enactment of this chapter;

(iv) 8mm format analog video cassette recorder
that is not an analog video cassette camcorder, unless
such recorder conforms to the automatic gain control
copy control technology, except that this requirement
shall not apply until there are 20,000 such recorders
sold in the United States in any one calendar year
after the date of the enactment of this chapter; or

(v) analog video cassette recorder that records
using an NTSC format video input and that is not oth-
erwise covered under clauses (i) through (iv), unless
such device conforms to the automatic gain control
copy control technology.

(B) Effective on the date of the enactment of this chap-
ter, no person shall manufacture, import, offer to the pug-
lic, provide or otherwise traffic in—

(i) any VHS format analog video cassette recorder
or any 8mm format analog video cassette recorder if
the design of the model of such recorder has been
modified after such date of enactment so that a model
of recorder that previously conformed to the automatic
gain control copy control technology no longer con-
forms to such technology; or

(i) any VHS format analog video cassette re-
corder, or any 8mm format analog video cassette re-
corder that is not an 8mm analog video cassette
camcorder, if the design of the model of such recorder
has been modified after such date of enactment so that
a model of recorder that previously conformed to the
four-line colorstripe copy control technology no longer
conforms to such technology.

Manufacturers that have not previously manufactured or sold
a VHS format analog video cassette recorder, or an 8mm for-
mat analog cassette recorder, shall be required to conform to
the four-line colorstripe copy control technology in the initial
model of any such recorder manufactured after the date of the
enactment of this chapter, and thereafter to continue con-
forming to the four-line colorstripe copy control technology. For
purposes of this subparagraph, an analog video cassette re-
corder “conforms to” the four-line colorstripe copy control tech-
nology if it records a signal that, when played back by the
playback function of that recorder in the normal viewing mode,
exhibits, on a reference display device, a display containing
distracting visible lines through portions of the viewable pic-
ture.

(2) CERTAIN ENCODING RESTRICTIONS.—No person shall
apply the automatic gain control copy control technology or
colorstripe copy control technology to prevent or limit consumer
copying except such copying— :

(A) of a single transmission, or specified group of
transmissions, of live events or of audiovisual works for
which a member of the public has exercised choice in se-
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lecting the transmissions, including the content of the
transmissions or the time of receipt of such transmissions,
or both, and as to which such member is charged a sepa-
rate fee for each such transmission or specified group of
transmissions;
(B) from a copy of a transmission of a live event or an
audiovisual work if such transmission is provided by a
channel or service where payment is made by a member
of the public for such channel or service .in the form of a
subscription fee that entitles the member of the public to
receive all of the programming contained in such' channel
or service;
(C) from a physical medium containing one or more
prerecorded audiovisual works; or
(D) from a copy of a transmission described in sub-
paragraph (A) or from a copy made from a physical me-
dium described in subparagraph (C).
In the event that a transmission meets both the conditions set
forth in subparagraph (A) and those set forth in subparagraph
(B), the transmission shall be treated as a transmission de-
scribed in subparagraph (A).

(3) INAPPLICABILITY.—This subsection shall not—

(A) require any analog video cassette camcorder to
conform to the automatic gain control copy control tech-
nology with respect to any video signal received through a
camera lens;

(B) apply to the manufacture, importation, offer for
sale, provision of, or other trafficking in, any professional
analog video cassette recorder; or

(C) apply to the offer for sale or provision of, or other
trafficking in, any previously owned analog video cassette
recorder, if such recorder was legally manufactured and
sold when new and not subsequently modified in violation
of paragraph (1)(B).

(4) DEFINITIONS.—For purposes of this subsection:

(A) An “analog video cassette recorder” means a device
that records, or a device that includes a function that
records, on electromagnetic tape in an analog format the
electronic impulses produced by the video and audio por-
tions of a television program, motion picture, or other form
of audiovisual work.

(B) An “analog video cassette camcorder” means an
analog video cassette recorder that contains a recording
function that operates through a camera lens and through
a video input that may be connected with a television or
other video playback device.

(C) An analog video cassette recorder “conforms” to
the automatic gain control copy control technology if it—

(i) detects one or more of the elements of such
technology and does not record the motion picture or
transmission protected by such technology; or

(ii) records a signal that, when played back, exhib-
its a meaningfully distorted or degraded display.
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(D) The term “professional analog video cassette re-
corder” means an analog video cassette recorder that is de-
signed, manufactured, marketed, and intended for use by
a person who regularly employs such a device for a lawful
business or industrial use, including making, performing,
displaying, distributing, or transmitting copies of motion
pictures on a commercial scale.

(E) The terms “VHS format”, “8mm format”, “Beta for-
mat”, “automatic gain control copy control technology”,
“colorstripe copy control technology”, “four-line version of
the colorstripe copy control technology”, and “NTSC” have
the meanings that are commonly understood in the con-
sumer electronics and motion picture industries as of the
date of the enactment of this chapter.

(5) VIOLATIONS.—Any violation of paragraph (1) of this
subsection shall be treated as a violation of subsection (b)(1) of
this section. Any violation of paragraph (2) of this subsection
shall be deemed an “act of .circumvention” for the purposes of
section 1203(c)(3)(A) of this chapter.

§1202. Integrity of copyright management information

(a) FALSE COPYRIGHT MANAGEMENT INFORMATION.—No person
shall knowingly and with the intent to induce, enable, facilitate, or
conceal infringement—

(1) provide copyright management information that is
false, or

(2) distribute or import for distribution copyright manage-
ment information that is false.

(b) REMOVAL OR ALTERATION OF COPYRIGHT MANAGEMENT
INFORMATION.—No person shall, without the authority of the copy-
right owner or the law—

(1) intentionally remove or alter any copyright manage-
ment information,

(2) distribute or import for distribution copyright manage-
ment information knowing that the copyright management
information has been removed or altered without authority of
the copyright owner or the law, or

(3) distribute, import for distribution, or publicly perform
works, copies of works, or phonorecords, knowing that copy-
right management information has been removed or altered
without authority of the copyright owner or the law,

knowing, or, with respect to civil remedies under section 1203, hav-
ing reasonable grounds to know, that it will induce, enable, facili-
tate, or conceal an infringement of any right under this title.

(c) DEFINITION.—As used in this section, the term “copyright
management information” means any of the following information
conveyed in connection with copies or phonorecords of a work or
performances or displays of a work, including in digital form, ex-
cept that such term does not include any personally identifying
information about a user of a work or of a copy, phonorecord, per-
formance, or display of a work:

(1) The title and other information identifying the work,
including the information set forth on a notice of copyright.
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(2) The name of, and other identifying information about,
the author of a work.

(3) The name of, and other identifying information about,
the copyright owner of the work, including the information set
forth in a notice of copyright.

(4) With the exception of public performances of works by
radio and television broadcast stations, the name of, and other
identifying information about, a performer whose performance
is fixed in a work other than an audiovisual work.

(5) With the exception of public performances of works by
radio and television broadcast stations, in the case of an audio-
visual work, the name of, and other identifying information
about, a writer, performer, or director who is credited in the
audiovisual work.

(6) Terms and conditions for use of the work.

(7) Identifying numbers or symbols referring to such infor-
mation or links to such information.

(8) Such other information as the Register of Copyrights
may prescribe by regulation, except that the Register of Copy-
rights may not require the provision of any information con-
cerning the user of a copyrighted work.

(d) LAw ENFORCEMENT, INTELLIGENCE, AND OTHER ‘GOVERN-
MENT ACTIVITIES.—This section does not prohibit any lawfully
authorized investigative, protective, information security, or intel-
ligence activity of an officer, agent, or employee of the United
States, a State, or a political subdivision of a State, or a person act-
ing pursuant to a contract with the United States, a State, or a
political subdivision of a State. For purposes of this subsection, the
term “information security” means activities carried out in order to
identify and address the vulnerabilities of a government computer,
computer system, or computer network.

(e) LIMITATIONS ON LIABILITY.—

(1) ANALOG TRANSMISSIONS.—In the case of an analog
transmission, a person who is making transmissions in its ca-
pacity as a broadcast station, or as a cable system, or someone
who provides programming to such station or system, shall not
be liable for a violation of subsection (b) if—

(A) avoiding the activity that constitutes such viola-
tion is not technically feasible or would create an undue
financial hardship on such person; and

(B) such person did not intend, by engaging in such
activity, to induce, enable, facilitate, or conceal infringe-
ment of a right under this title.

(2) DIGITAL TRANSMISSIONS.—

(A) If a digital transmission standard for the place-
ment of copyright management information for a category
of works is set in a voluntary, consensus standard-setting
process involving a representative cross-section of broad-
cast stations or cable systems and copyright owners of a
category of works that are intended for public performance
by such stations or systems, a person identified in para-
graph (1) shall not be liable for a violation of subsection
(b) with respect to the particular copyright management
information addressed by such standard if—
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(i) the placement of such information by someone
other than such person is not in accordance with such
standard; and

(ii) the activity that constitutes such violation is
not intended to induce, enable, facilitate, or conceal
infringement of a right under this title.

(B) Until a digital transmission standard has been set
pursuant to subparagraph (A) with respect to the place-
ment of copyright management information for a category
of works, a person identified in paragraph (1) shall not be
liable for a violation of subsection (b) with respect to such
.copyright management information, if the activity that
constitutes such violation is not intended to induce, enable,
facilitate, or conceal infringement of a right under this
title, and if—

(i) the transmission of such information by such
person would result in a perceptible visual or aural
degradation of the digital signal; or

(ii) the transmission of such information by such
person would conflict with—

(I) an applicable government regulation relat-
ing to transmission of information in a digital sig-
nal;

(II) an applicable industry-wide standard re-
lating to the transmission of information in a dig-
ital signal that was adopted by a voluntary con-
sensus standards body prior to the effective date

- of this chapter; or

(III) an applicable industry-wide standard re-
lating to the transmission of information in a dig-
ital signal that was adopted in a voluntary, con-
sensus standards-setting process open to partici-
pation by a representative cross-section of broad-
cast stations or cable systems and copyright own-
ers of a category of works that are intended for
public performance by such stations or systems.

(3) DEFINITIONS.—As used in this subsection—

(A) the term “broadcast station” has the meaning
given that term in section 3 of the Communications Act of
1934 (47 U.S.C. 153); and

(B) the term “cable system” has the meaning given
that term in section 602 of the Communications Act of
1934 (47 U.S.C. 522).

§1203. Civil remedies

(a) CIviL ACTIONS.—Any person injured by a violation of sec-
tion 1201 or 1202 may bring a civil action in an appropriate United
States district court for such violation.

(b) POWERS OF THE COURT.—In an action brought under sub-
section (a), the court— ‘

(1) may grant temporary and permanent injunctions on
such terms as it deems reasonable to prevent or restrain a vio-
lation, but in no event shall impose a prior restraint on free

HeinOnline -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 818 2005



819 CH. 12—COPYRIGHT PROTECTION AND MANAGEMENT SYSTEMS Sec. 1203

speech or the press protected under the 1st amendment to the
Constitution;

(2) at any time while an action is pending, may order the
impounding, on such terms as it deems reasonable, of any de-
vice or product that is in the custody or control of the alleged
violator and that the court has reasonable cause to believe was
involved in a violation;

(3) may award damages under subsection (c);

(4) in its discretion may allow the recovery of costs by or
against any party other than the United States or an officer
thereof;

(5) in its discretion may award reasonable attorney’s fees
to the prevailing party; and

(6) may, as part of a final judgment or decree finding a vio-
lation, order the remedial modification or the destruction of
any device or product involved in the violation that is in the
custody or control of the violator or has been impounded under
paragraph (2).

(c) AWARD OF DAMAGES.—

(1) IN GENERAL.—Except as otherwise provided in this
title, a person committing a violation of section 1201 or 1202
is liable for either—

(A) the actual damages and any additional profits of
the violator, as provided in paragraph (2), or

(B) statutory damages, as provided in paragraph (3).
(2) ACTUAL DAMAGES.—The court shall award to the com-

plaining party the actual damages suffered by the party as a
result of the violation, and any profits of the violator that are
attributable to the violation and are not taken into account in
computing the actual damages, if the complaining party elects
such damages at any time before final judgment is entered.

(3) STATUTORY DAMAGES.—(A) At any time before final
judgment is entered, a complaining party may elect to recover
an award of statutory damages for each violation of section
1201 in the sum of not less than $200 or more than $2,500 per
act of circumvention, device, product, component, offer, or per-
formance of service, as the court considers just.

(B) At any time before final judgment is entered, a com-
plaining party may elect to recover an award of statutory dam-
ages for each violation of section 1202 in the sum of not less
than $2,500 or more than $25,000.

(4) REPEATED VIOLATIONS.—In any case in which the in-
jured party sustains the burden of proving, and the court finds,
that a person has violated section 1201 or 1202 within 3 years
after a final judgment was entered against the person for an-
other such violation, the court may increase the award of dam-
ages up to triple the amount that would otherwise be awarded,
as the court considers just.

(5) INNOCENT VIOLATIONS.—

‘(A) IN GENERAL.—The court in its discretion may re-
duce or remit the total award of damages in any case in
which the violator sustains the burden of proving, and the

" court finds, that the violator was not aware and had no
reason to believe that its acts constituted a violation.
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(B) NONPROFIT ' LIBRARY, ARCHIVES, EDUCATIONAL
INSTITUTIONS, OR PUBLIC BROADCASTING ENTITIES.—

(i) DEFINITION.—In this subparagraph, the term
“public broadcasting entity” has the meaning given
such term under section 118(g).

(i) IN GENERAL.—In the case of a nonprofit li-
brary, archives, educational institution, or public
broadcasting entity, the court shall . remit damages in
any case in which the library, archives, educational
institution, or public broadcasting entity sustains the
burden of proving, and the court finds, that the li-
brary, archives, educational institution, or public
broadcasting entity was not aware and had no reason
to believe that its acts constituted a violation.

§1204. Criminal offenses and penalties

(a) IN GENERAL.—Any person who violates section 1201 or
1202 willfully and for purposes of commercial advantage or private
financial gain—

(1) shall be fined not more than $500,000 or imprisoned for
not more than 5 years, or both, for the first offense; and

(2) shall be fined not more than $1,000,000 or imprisoned
gor not more than 10 years, or both, for any subsequent of-
ense.

(b) LIMITATION FOR NONPROFIT LIBRARY, ARCHIVES, EDU-
CATIONAL INSTITUTION, OR PUBLIC BROADCASTING ENTITY.—Sub-
section (a) shall not apply to a nonprofit library, archives, edu-
cational institution, or public broadcasting entity (as defined under
section 118(g).

(c) STATUTE OF LIMITATIONS.—No criminal proceeding shall be
brought under this section unless such proceeding is commenced
within 5 years after the cause of action arose.

§1205. Savings clause

Nothing in this chapter abrogates, diminishes, or weakens the
provisions of, nor provides any defense or element of mitigation in
a criminal prosecution or civil action under, any Federal or State
law that prevents the violation of the privacy of an individual in
connection with the individual’s use of the Internet.

* % % % * * *
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