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Calendar No. 491

REPORT

104TH CONGRESS
SENATE 104-315

2d Session

COPYRIGHT TERM EXTENSION ACT OF 1996

JULY 10, 1996.—Ordered to be printed

Mr. HaTCH, from the Committee on the Judiciary,
submitted the following

REPORT
together with
ADDITIONAL AND MINORITY VIEWS

[To accompany S. 483]

The Committee on the Judiciary, to which was referred the bill
(S. 483) to amend the provisions of title 17, United States Code,
with respect to the duration of copyright, and for other purposes,
having considered the same, reports favorably thereon, with an
amendment in the nature of a substitute, and recommends that the
bill, as amended, do pass.
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SECTION 1. SHORT TITLE.

This Act may be cited as the “Copyright Term Extension Act of 1996”.
SEC. 2, DURATION OF COPYRIGHT PROVISIONS.

(a) CLARIFICATION OF LIBRARY EXEMPTION OF EXCLUSIVE RIGHTS.—Section 108 of
title 17, United States Code, is amended—

(1) by redesignating subsection (h) as subsection (i); and
(2) by inserting after subsection (g) the following:

“(h)(1) Notwithstanding any other limitation in this title, for purposes of this sec-
tion, during the last 20 years of any term of a copyright of a published work, a li-
brary, archives, or nonprofit educational institution may reproduce or distribute a
coﬁy or a phonorecord of such work, or Eortions thereof, for purposes of preservation,
scholarship, teaching, or research, if the library, archives or nonprofit educational
institution has first determined, on the basis of a reasonable investigation of reason-
ably available sources, that the work—

“(A) is not subject to normal commercjal exploitation; and
“(B) cannot be obtained at a reasonable price.

“(2) No reproduction or distribution under this subsection is authorized if the
copyright owner or its agent provides notice to the Copyright Office that the condi-
tion in paragraph (1)(A) or the condition in paragraph (1)(B) does not apply.”.

(b) PREEMPTION WrTH RESPECT TO OTHER LAws.—Section 301(c) of title 17, Unit-
ed States Code, is amended by striking “February 15, 2047” each place it appears
and inserting “February 15, 2067”.

(c) DURATION OF COPYRIGHT: WORKS CREATED ON OR AFTER JANUARY 1, 1978.—
Section 302 of title 17, United States Code, is amended—

(1) in subsection (a) by striking “fifty” and inserting “70”;
(2) in subsection (b) by striking “fifty” and inserting “70”;
(3) in subsection (c) in the first sentence—
(4) by striking “seventy-five” and inserting “95”; and
(B) by striking “one hundred” and inserting “120”; and
(4) in subsection (e) in the first sentence—
(A) by striking “seventy-five” and inserting “95”;
(B) by striking “one hundred” and inserting “120”; and
(C) by striking “fifty” each place it appears and inserting “70”.

(d) DURATION OF COPYRIGHT: WORKS CREATED BUT NoT PUBLISHED OR CoOPY-
RIGHTED BEFORE JANUARY 1, 1978.—Section 303 of title 17, United States Code, is
amended in the second sentence by striking “December 31, 2027” and inserting “De-
cember 31, 2047”.

(e) DURATION OF COPYRIGHT: SUBSISTING COPYRIGHTS.—

(1) Section 304 of title 17, United States Coded, is amended—
(A) in subsection (a)—
(i) in paragraph (1)—
(1) in subparagraph (B) by striking “47” and inserting “67”; and
(1) in subparagraph (C) by striking “47” and inserting “67”;
(ii) in paragraph (2)—
(I) in subparagraph (A) by striking “47” and inserting “67”; and
(ID in subparagraph (B) by striking “47” and inserting “67” and
(iii) in paragraph (3
(I) in subparagraph (A)(i) by striking “47” and inserting “67”; and
(II) in subparagraph (B) by striking “47” and inserting “67”.
(B) by amending subsection (b) to read as follows:

“(b) COPYRIGHTS IN THEIR RENEWAL TERM AT THE TIME OF THE EFFECTIVE DATE
OF THE COPYRIGHT TERM EXTENSION ACT OF 1996.—Any copyright still in its re-
newal term at the time that the Copyright Term Extension Act of 1996 becomes ef-
fective shall have a copyright term of 95 years from the date copyright was origi-
nally secured.”;

(C) in subsection (c)(4)(A) in the first sentence by inserting “or, in the
case of a termination under subsection (d), within the five-year period speci-
ﬁeg by subsection (d)(2),” after “specified by clause (3) of this subsection,”

an
(D) by adding at the end the following new subsection:

“(d) TERMINATION RIGHTS PROVIDED IN SUBSECTION (C) WHICH HAVE EXPIRED ON
OR BEFORE THE EFFECTIVE DATE OF THE COPYRIGHT TERM EXTENSION ACT OF
1996.—In the case of any copyright other than a work made for hire, subsisting in
its renewal term on the effective date of the Copyright Term Extension Act of 1996
for which the termination right provided in subsection (c) has expired by such date,
where the author or owner of the termination right has not previously exercised
such termination right, the exclusive or nonexclusive grant of a transfer or license
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of the renewal copyright or any right under it, executed before January 1, 1978, by
any of the persons designated in subsection (a)(1)(C) of this section, other than by
will, is subject to termination under the following conditions:
“(1) The conditions specified in subsection (c)(1), (2), (4), (5), and (6) of this
section apply to terminations of the last 20 years of copyright term as provided
by the amendments made by the Copyright Term Extension Act of 1996.
“(2) Termination of the grant may be effected at any time during a period of
5 yeari beginning at the end of 75 years from the date copyright was originally
secured.”.
(2) Section 102 of the Copyright Renewal Act of 1992 (Public Law 102-307;
106 Stat. 266; 17 U.S.C. 304 note) is amended—
(A) in subsection (c)—
(i) by striking “47” and inserting “677;
(ii) by striking “(as amended by subsection (a) of this section)”; and
(iii) by striking “effective date of this section” each place it appears
andsinseré:ing “effective date of the Copyright Term Extension Act of
1995”; an
(B) in subsection (g)(2) in the second sentence by inserting before the pe-
riod the following: “, except each reference to forty-seven years in such pro-
visions shall be deemed to be 67 years”.
SEC. 3. EFFECTIVE DATE,

This Act and the amendments made by this Act shall take effect on the date of
the enactment of this Act.

I. PURPOSE

The purpose of the bill is to ensure adequate copyright protection
for American works in foreign nations and the continued economic
benefits of a healthy surplus balance of trade in the exploitation of
copyrighted works. The bill accomplishes these goals by extending
the current U.S. copyright term for an additional 20 years. Such an
extension will provide significant trade benefits by substantially
harmonizing U.S. copyright law to that of the European Union
while ensuring fair compensation for American creators who de-
serve to benefit fully from the exploitation of their works. More-
over, by stimulating the creation of new works and providing en-
hanced economic incentives to preserve existing works, such an ex-
tension will enhance the long-term volume, vitality, and accessibil-
ity of the public domain.

II. LEGISLATIVE HISTORY

The basis for protection of creative works under our current copy-
right law is rooted in the U.S. Constitution, which explicitly grants
Congress the power “to promote the progress of science and useful
arts, by securing for limited times to authors and inventors the ex-
clusive right to their respective writings and discoveries.”! Pursu-
ant to this authority, the First Congress enacted the first Copy-
right Act in 1790,2 which established a fixed term of copyright pro-
tection for published works based on the date the author filed with
the clerk of the U.S. District Court and, under later versions of the
statute, with the Library of Congress. This fixed term of protection
formed the foundation of our Nation’s copyright law for nearly two
centuries, surviving comprehensive revisions of the Copyright Act
in 1831, 1870, and 1909. In each of these revisions, Congress has
incrementally extended the basic term of copyright protection to

17.S. CONST. art. I, sec. 8, cl. 8.
2 Act of May 31, 1790, 1st Cong., 2d sess., 1 Stat. 124.
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ensure that American authors and their dependents receive the fair
economic benefits from their works.3

Early drafts of the 1909 legislation proposed the adoption of a
term of protection based on the life of the author, rather than a
fixed term of years. A basic term of protection equal to the life of
the author plus 50 years was recommended for the members of the
Berne Convention for the Protection of Literary and Artistic Works
(Berne Convention) in the Act of Berlin of November 13, 1908, and
quickly gained favor internationally. As international acceptance of
the life-plus-50 term grew, efforts to reform the U.S. term of protec-
tion intensified and, by 1964, the working drafts of copyright revi-
sionk;egislation had adopted a basic term of life-plus-50 for most
works. 4

Ultimately, with the enactment of the Copyright Act of 1976,5
Congress fundamentally altered the way in which the term of pro-
tection was calculated. Citing the inadequacy of the then-current
56-year copyright term to provide meaningful assurance of a fair
economic return for authors and their dependents, the need for a
clear, discernable method for measurement of copyright term, the
advantages of uniformity with a majority of foreign laws, and the
possibility of future U.S. adherence to the Berne Convention, Con-
gress adopted a basic term of copyright protection equal to the life
of the author plus 50 years.6 Works created prior to January 1,
1978 (the date the Act went into effect), were protected for a maxi-
mum of 75 years from the date of publication or 100 years from
creation, whichever is less.

As noted, the standard adopted in the 1976 Act was the then pre-
vailing international standard of protection. It became mandatory
for members of the Berne Convention with the adoption of the Act
of Brussels of June 26, 1948, and by 1976 had been adopted by a
substantial majority of foreign nations.” The standard is also now
applicable to the members of the World Trade Organization
through the implementation of the Agreement on the Trade Relat-
ed Aspects of Intellectual Property Rights (TRIP’s).8

On October 29, 1993, the European Union (EU) issued a directive
to its member states to harmonize their copyright laws by adopting
a term of protection equal to the life of the author plus 70 years.®
Under the EU Directive, member states are to apply the “rule of
the shorter term” to countries outside the EU.10 Thus, copyrighted
works from nonmember countries will enjoy only the protection

3In 1790, the basic term of protection was 14 years from the date of filing, with the possibility
of renewal for an additional 14 years. Id. In 1831, Congress extended the initial period of protec-
tion to 28 years, thereby providing for a maximum term of protection of 42 years. Act of Feb.
3, 1831, 21st Cong., 2d sess., 4 Stat. 436. In 1909, the renewal term was extended to 28 years,
and the critical date from which the term was measured was changed to the date of publication,
thus creating a maximum term of protection of 56 years from publication. Act of Mar. 4, 1909,
60th Cong., 2d sess., 35 Stat, 1075.

4 PRELIMINARY DRAFT FOR REVISED U.S. COPYRIGHT LAW: DISCUSSIONS AND COMMENTS ON THE
DraFT, HOUSE COMMITTEE ON THE JUDICIARY, 88TH CONG., 2D SESS., COPYRIGHT LAW REVISION
PART 3, 19-20 (Committee Print 1964).

5Public Law 94-553, 94th Cong., 2d sess., 90 Stat. 2541.

6See H. Rept. 1476, 94th Cong., 2d sess., at 135 (1976).

78S. Rept. 473, 94th Conﬁi, 1st Sess. 116-119 (1975).

8Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations,
Annex 1C, eement on Trade Related Aspects of Intellectual Progerty, art. 9(1) (15 Apr.
1994). The TRIP’s agreement was implemented in the U.S. on Dec. 8, 1994. Uruguay Round
Agreements Act, Public Law 103465, 108 Stat. 4809 (1994). .

9 (}&mcﬂ Directive 93/98, 1993 O.J. (L 290/9) [hereinafter EU Directive on Term].

10]d, at art. 7.
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granted under the domestic laws of those countries if their respec-
tive terms of protection are less than the life-plus-70 standard
adopted by the EU. In other words, works copyrighted in the
United States would remain protected only for the lifetime of the
“author plus 50 years.

In order to safeguard the Nation’s economic interests and those
of America’s creators in the protection of copyrighted works abroad,
Senator Hatch, Senator Feinstein and Senator Thompson intro-
duced the Copyright Term Extension Act of 1995, S. 483, on March
2, 1995, in the 104th Congress.!! The Committee held hearings on
September 20, 1995. Bruce A. Lehman, Assistant Secretary of Com-
merce and Commissioner of Patents and Trademarks, and
Marybeth Peters, Register of Copyrights and Associate Librarian of
Congress for Copyright Services, testified on behalf of the Adminis-
tration. The Committee also heard testimony from Jack Valenti,
president and chief executive officer, Motion Picture Association of
America; Alan Menken, composer, lyricist, and representative of
AmSong; Patrick Alger, president, Nashville Songwriters Associa-
tion; and Prof. Peter A. Jaszi, American University, Washington
College of Law. In addition, written statements were received for
the record from Senator Christopher J. Dodd, the American Society
of Composers, Authors and Publishers (ASCAP), the National
Music Publishing Association Ine. (NMPA), the Songwriters Guild
of America, the Graphic Artists Guild, the National Writers Union,
the Coalition of Creators and Copyright Owners, Author Services
Inc., the Midwest Travel Writers Association, Donaldson Publish-
ing Co., the American Library Association, the American Film Her-
itage Association, the Society for Cinema Studies, Lawrence Tech-
nology, Bob Dylan Jr., Don Henley, Carlos Santana, Stephen
Sondheim, Mike Stoller, E. Randol Schoenberg, Ginny Mancini,
Lisa M. Brownlee, Prof. William Patry, and Prof. Dennis Karjala,
writing on behalf of 45 intellectual property law professors.

On May 16 and May 23, 1996, the Judiciary Committee met in
executive session to consider the bill. An amendment was offered
by Senator Brown and Senator Thurmond on music licensing. After
extended debate on the amendment, the Chairman reiterated his
desire to pass the bill without nongermane amendments and prom-
ised to address the music licensing issue on its own merits at a
later time. A motion by the Chairman to table the Brown-Thur-
mond amendment was then adopted by a rollcall vote of 12 yeas
to 6 nays. A second amendment by Senator Brown to deny any ex-
tension of copyright term to corporate copyright owners was de-
feated by a rollcall vote of 4 yeas to 12 nays. The Committee then
approved the bill, with an amendment in the nature of a sub-
stitute, proposed by Senator Hatch, by a rollcall vote of 15 yeas to
3 nays. Embodied in the substitute amendment were four changes
to the original text of the bill. The first was the elimination of a
provision that would have extended for an additional 10 years the
25-year minimum term of statutory protection guaranteed by sec-
tion 308 of the Copyright Act for works created, but not published,

115, 483, 104th Cong., 1st sess. (1995). Senators Alan Simpson, Barbara Boxer, Spencer Abra-

, and Howell Heflin joined as cosponsors of the bill. Senator Leahy subsequently joined as

aggossponsor of the amended version of S. 483, as adopted by the Committee on May 23,
1996.
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before January 1, 1978. The second was the addition of an amend-
ment to section 304(c) of the Copyright Act to provide a limited re-
vived power of termination for original creators whose right to ter-
minate prior copyright transfers under that section has expired.
The third was the addition of a provision to amend section 108 of
the Copyright Act to create a narrow exemption from copyright in-
fringement during the extended term for qualified libraries, ar-
chives and nonprofit educational institutions engaged in specified
activities. The final change was the addition of an additional
amendment to section 304(b) of the Copyright Act to clarify that
the extended term would apply only to works currently under copy-
right and is not intended to revive copyright protection for works
already in the public domain.

III. D1SCUSSION
BACKGROUND

With the adoption of the 1976 Copyright Act, Congress fun-
damentally altered the way in which the U.S. calculates its term
of copyright protection by adopting a basic term of protection equal
to the life of the author plus 50 years. As indicated in the foregoing
discussion on the legislative history of the bill, this term rep-
resented the prevailing international standard of copyright protec-
tion, mandated by the Berne Copyright Union since 1948 and
adopted by a large majority of nations worldwide. The adoption of
a minimum term of protection based on the life of the author was
one of the principal changes in U.S. copyright law that paved the
way for the United States’ adherence to the Berne Convention in
1989. Among the reasons stated for the adoption of the life-plus-
50 term were the need to conform the U.S. copyright term with the
prevailing worldwide standard, the insufficiency of the then-current
term to ensure a fair economic return for authors and their depend-
ents, and the failure of the U.S. copyright term to keep pace with
the substantially increased commerecial life of creative works result-
ing from the tremendous growth in communications media.12

In the 20 years since the passage of the 1976 Copyright Act, de-
velopments on both the domestic and international fronts have led
to further consideration of the sufficiency of the life-plus-50 term.
Among these developments is the effect of demographic trends
(such as the increasing life-span of the average American and the
trend toward rearing children later in life) on the effectiveness of
the current copyright term in affording adequate protection for
America’s creators and their heirs. In addition, unprecedented
growth in technology, including the advent of digital media and the
development of the National Information Infrastructure (NII) and
the Global Information Infrastructure (GII), have dramatically en-
hanced the marketable life of creative works, as well as the poten-
tial for increased incentives to preserve existing works. Perhaps
most importantly, however, is the international movement towards
extending copyright protection for an additional 20 years, including
the adoption of the EU Directive in October 1993, which requires
member countries to adopt a term of protection equal to life of the

12H. Rept. 1476, supra note 6, at 135.
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author plus 70 years.!? Failure on the part of the United States to
provide equal protection for works in the United States will result
in a loss for American creators and the economy of the benefits of
20 years of international copyright protection that they might oth-
erwise have. In light of these considerations, the Committee be-
lieves the current U.S. copyright term of protection is no longer
sufficient to protect adequately our Nation’s economic interests in
copyrighted works, and more importantly, the interests of Amer-
ican authors and their families.

INTERNATIONAL DEVELOPMENTS IN COPYRIGHT TERM EXTENSION

Thirty five years ago, the Permanent Committee of the Berne
Union began to reexamine the sufficiency of the life-plus-50-year
term of protection. In the intervening years, the inadequacy of the
life-plus-50-year term to protect creators in an increasingly com-
petitive global marketplace has become more apparent, leading to
actions by several nations to increase the duration of copyright.
Most significantly, the nations of the European Union issued a di-
rective from the Council of the European Communities in 1993,
committing the member countries to implement a term of protec-
tion equal to the life of the author plus 70 years by July 1, 1995.14

To date, Belgium, Denmark, Finland, Germany, Greece, Ireland,
Italy, Spain, Sweden, and the United Kingdom have all complied
with the EU Directive. Furthermore, Portugal has recognized a
perpetual term of protection for much of this century. Other coun-
tries are currently in the process of bringing their laws into compli-
ance. In addition, as the Register of Copyrights, Marybeth Peters,
testified before the Committee, countries seeking to join the EU,
such as Poland, Hungary, Turkey, the Czech Republic, and Bul-
garia, are likely to amend their copyright laws to comply with the
EU Directive.15 Ms. Peters also stated that there is some indication
that other countries adopting new copyright laws will adopt a term
of life-plus-70, as Slovenia has recently done.16

The Committee has long recognized the value of uniformity of
international copyright protection and the United States’ role as a
leader in the world market for copyrighted works. In its report on
the 1976 Copyright Act, the Committee noted:

Copyrighted works move across national borders faster
and more easily than virtually any other economic com-
modity, and with the techniques now in common use this
movement has in many cases become instantaneous and
effortless. The need to conform the duration of U.S. copy-
right to that prevalent throughout the rest of the world is
increasingly pressing in order to provide certainty and
simplicity in international business dealings. Even more
important, a change in the basis of our copyright term

”}Ed.U Directive on Term, supra note 9.
14

15Statement of Marybeth Peters, Register of Copyrights and Associate Librarian of Congress
for Copyright Services, hearings on S. 483 before the Senate Committee on the Judiciary, 104th
Cong., 1st sess. 11 (1995).

161d, at 11-12.
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would place the United States in the forefront of the inter-
national copyright community.17

This statement is equally appropriate in the Committee’s consider-
ation of S. 483, as reflected in Ms. Peter’s testimony before the
Committee in 1995:

The Copyright Office believes harmonization of the
world’s copyright laws is imperative if there is to be an or-
derly exploitation of copyrighted works. In the past, copy-
right owners refrained from entering certain markets
where their works were not protected. In the age of the in-
formation society, markets are global and harmonization of
national copyright laws is, therefore, crucial. There has
been a distinctive trend towards harmonization over the
last two decades; however, the development of the global
information infrastructure makes it possible to transmit
copyrighted works directly to individuals throughout the
world and has increased pressure for more rapid harmoni-
zation. ¥ * * It does appear that at some point in the fu-
ture the standard will be life plus 70. The question is at
what point does the United States move to this term.
* % * As a leading creator and exporter of copyrighted
works, the United States should not wait until it is forced
to increase the term, rather it should set an example for
other countries.!8

Bruce Lehman, Assistant Secretary of Commerce and Commis-
sioner of Patents and Trademarks, expressed the Administration’s
view that “[ilncreasing the copyright term may also help to reaf-
firm the role of the United States as a world leader in copyright
protection.” 19

The Committee recognizes the increasingly global nature of the
market for U.S. copyrighted works. Uniformity of copyright laws is
enormously important to facilitate the free flow of copyrighted
works between markets and to ensure the greatest possible exploi-
tation of the commercial value of these works in world markets for
the benefit of U.S. copyright owners and their dependents. Indeed,
in an age where the information superhighway offers widespread
distribution of copyrighted works to almost anywhere in the world
at limited costs, harmonization of copyright laws is imperative to
the international protection of those works and to the assurance of
their continued availability. Accordingly, the Committee agrees
that the United States should assert its position as a world leader
in the protection of intellectual property by adopting what is in-
creasingly becoming viewed as the future standard of international
copyright protection.

THE BERNE CONVENTION AND THE RULE OF THE SHORTER TERM

Equally important as the move toward harmonization of our
copyright laws with those of our trading partners are the economic

178, Rept. 473, supra note 7, at 118.

18 Statement of Marybeth Peters, supra note 15, at 29, 35.

19 Statement of Bruce A. Lehman, Assistant Secretary of Commerce and Commissioner of Pat-
ents and Trademarks, hearings on S. 483 before the Senate Committee on the Judiciary, 104th
Cong., 1st sess. 6 (1995).
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implications of an extension of the U.S. copyright term. As mem-
bers of the Berne Convention, the United States and all EU coun-
tries are required to provide a minimum term of copyright protec-
tion equal to the life of the author plus 50 years. Any country, how-
ever, may elect to provide a longer term of protection, as Belgium,
Denmark, Finland, Germany, Greece, Ireland, Italy, Spain, Swe-
den, the United Kingdom, and others have already done, and as all
other EU member countries are required to do under the EU Direc-
tive. Of critical importance to American creators, however, is the
fact that the EU Directive mandates the application of the “rule of
the shorter term”20 as allowed by the Berne Convention.2! This
rule permits countries with longer terms to limit protection of for-
ei‘gn works to the shorter term of protection granted in the country
of origin.

America exports more copyrighted intellectual property than any
country in the world, a huge percentage of it to nations of the Eu-
ropean Union. In fact, intellectual property is our second largest
export, with U.S. copyright industries accounting for roughly $40
billion in foreign sales in 1994.22 For nearly a decade, U.S. copy-
right industries have grown at twice the rate of the overall econ-
omy. And, according to 1993 estimates, copyright industries ac-
count for some 5.7 percent of the total gross domestic product. Fur-
thermore, copyright industries are creating American jobs at twice
the rate of other industries, with the number of U.S. workers em-
ployed by core copyright industries more than doubling between
1977 and 1993. Today, these core copyright industries contribute
more to the economy and employ more workers than any single
manufacturing sector, accounting for more than 5 percent of the
total U.S. workforce.23

Largely, the stellar performance of U.S. copyright industries is
the result of strong intellectual property protection. Moreover, well-
founded agreements with our international trading partners have
helped to secure the dominance of U.S. copyrighted works in the
global market. The United States stands to lose a significant part
of its international trading advantage if our copyright laws do not
keep pace with emerging international standards. Given the man-
dated application of the “rule of the shorter term” under the EU
Directive, American works will fall into the public domain 20 years
before those of our European trading partners, undercutting our
international trading position and depriving copyright owners of
two decades of income they might otherwise have. Similar con-
sequences will result in those countries with longer terms outside
the European Union that choose to exercise the “rule of the shorter
term” under the Berne Convention and the Universal Copyright
Convention. Enactment of S. 483 will ensure fair compensation for
the American creators whose efforts fuel the intellectual property
sector of our economy by allowing American copyright owners to
benefit to the fullest extent from foreign uses and will, at the same

20EU Directive on Term, supra note 9, at art. 7.

21 Berne Convention for the Protection of Literary and Artistic Works (Sept. 9, 1886, revised
in 1908, 1928, 1948, 1967, 1971) art. 7(8) (Paris text) [hereinafter Berne Convention].

22Statement of Bruce Lehman, supra note 19, at 4.

23STEPHEN E. SIWEK & HAROLD CHTGOTT-ROTH, ECONOMISTS INCORPORATED, COPYRIGHT
INDUSTRIES IN THE U.S. EcoNoMy: 1977-1993 iv (1995).
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time, ensure that our trading partners do not get a free ride from
their use of our intellectual property.

PROTECTING COPYRIGHT FOR AUTHORS AND THEIR HEIRS

The copyright status of an author’s work is by no means solely
an academic issue, or one related simply to our trade balance with
Europe. Rather, such a creative work is of legitimate proprietary
interest to the families of the authors. This proprietary interest in
copyrighted works is provided for by the Copyright Act, pursuant
to the Constitution, for the purpose of giving creators an incentive
to advance knowledge and culture by allowing them to reap the
economic benefit of their creations for “limited times.”24 The ques-
tion of exactly what term of protection most appropriately reflects
a “Imited time” as envisioned by the Founders has been debated
since the enactment of the first Copyright Act in 1790, and is likely
to continue to be debated into the foreseeable future. Congress has
long accepted the general principal, however, that copyright should
protect the author and at least one generation of heirs. Indeed,
among the justifications the Committee cited for adopting the life-
plus-50 term in 1976 was the insufficiency of the 56-year fixed
term to ensure fair economic returns for American creators and
their dependents.?> Furthermore, both the Berne Convention and
the EU Directive have accepted the standard that copyright should
protect the author and two succeeding generations.26 Based on the
numerous viewpoints presented to the Committee as it has consid-
ered these issues, the Committee concludes that the majority of
American creators anticipate that their copyrights will serve as im-
portant sources of income for their children and through them into
the succeeding generation. The Committee believes that this gen-
eral anticipation of familial benefit is consistent with both the role
of copyrights in promoting creativity and the constitutionally based
constraint that such rights be conferred for “limited times.”

Among the primary justifications asserted for the adoption of the
life-plus-70 term under the EU Directive was the conclusion that
the life-plus-50 term is no longer sufficient to protect two genera-
tions of an author’s heirs.2? In the United States, where works cre-
ated before January 1, 1978, are still afforded a fixed term of pro-
tection for 75 years from the date of publication, the current term
has proven increasingly inadequate to protect some works for even
one generation of heirs as parents are living longer and having
children later in life. For example, the famous American composer
Irving Berlin, who wrote such famous musical works as “A Pretty
Girl is Like a Melody,” “What I Will Do,” and “Alexander’s Rag
Time Band,” began publishing in 1907, and died in 1989, at an age
of 101. Not only did he survive the 75-year fixed term of protection
in some of his own works, even for his most famous works, his
heirs will benefit from only a few years of protection. In an increas-
ing number of cases, widows and widowers of American authors are

247J.S. Consr. art. I, sec. 8, cl. 8.

25S. Rept. 473, supra note 7, at 117.

26Statement of Marybeth Peters, supra note 15, at 21. See also WIPO, Guide to the Berne
Convention sec. 7.4 (1978) (“It is not merely by chance that fifty years was chosen. Most coun-
tries have felt it fair and right that the average lifetime of an author and his direct descendants
should be covered, i.e., three generations.”).

27EU Directive on Term, supra note 9, at Recital (5).
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outllig;ing the 75-year term of copyright protection in their spouses’
works.

The Register of Copyrights informed the Committee that even for
post-1978 works, which are afforded the basic life-plus-50 term of
protection, the current term has proven insufficient in many cases
to protect a single generation of heirs.28 For example, Walter Don-
aldson, who will forever be linked via his songs to the extraor-
dinary success of the 1927 film “The Jazz Singer,” composed many
of his most famous works when he was in his twenties and died
in 1947 while in his fifties. Were the current life-plus-50 term ap-
plied at that time, all of his works would fall into the public do-
main at the end of 1997. Nevertheless, Ellen Donaldson, the com-
poser’s daughter, remains extremely active in publishing and ex-
ploiting her father’s music and in protecting his copyrights. Like
the children of composers such as Richard Rogers, Irving Berlin,
Richard Whiting, Hoagy Carmichael, and many others, her legiti-
mate interest in her father’s copyrights can be expected to continue
for decades, and most certainly for the next 20 years.

In order to reflect more accurately Congress’ intent and the ex-
pectation of America’s creators that the copyright term will provide
protection for the lifetime of the author and at least one generation
of heirs, the bill extends copyright protection for an additional 20
years for both existing and future works.

The Committee is aware of the criticism of the proposed exten-
sion by those who suggest that it marks a step down the road of
perpetual copyright protection. The Committee is unswayed by this
argument for three reasons. First, the greatest obstacle to a perpet-
ual term of copyright protection is the U.S. Constitution, which
clearly precludes Congress from granting unlimited protection for
copyrighted works. Second, the emerging international standard, to
which the bill purports to adhere, and the movement of inter-
national copyright law in general are not toward perpetual protec-
tion, but to a fixed term of protection based on the death of the au-
thor. Third, the principal behind the U.S. copyright term—that it
protect the author and at least one generation of heirs—remains
unchanged by the bill. The 20-year extension proposed by the bill
merely modifies the length of protection in nominal terms to reflect
the scientific and demographic changes that have rendered the life-
plus-50 term insufficient to meet this aim.

PRESERVING CREATIVE INCENTIVES

As the foregoing discussion indicates, the primary purpose of a
proprietary interest in copyrighted works that is descendible from
authors to their children and even grandchildren is to form a
strong creative incentive for the advancement of knowledge and
culture in the United States. The nature of copyright requires that
these proprietary interests be balanced with the interests of the
public at large in accessing and building upon those works. For this
reason, intellectual property is the only form of property whose
ownership rights are limited to a period of years, after which the
entire bundle of rights is given as a legacy to the public at large.

28Testimony of Marybeth Peters, supra note 15, at 22 (“With respect to works created on or
aReg)Ja.nuary 1, 1978, a longer term may be necessary to safeguard even one succeeding genera-
tion”).
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In balancing these competing interests, Congress has sought to
ensure that creators are afforded ample opportunity to exploit their
works throughout the course of the works’ marketable lives, thus
maximizing the return on creative investment and strengthening
incentives to creativity. Accordingly, among the primary reasons
noted by the Committee for the extension of copyright term under
the 1976 Copyright Act was the fact that “[t]he tremendous growth
in communications media has substantially lengthened the com-
mercial life of a great many works.”2% Since 1976, the likelihood
that a work will remain highly profitable beyond the current term
of copyright protection has increased significantly as the rate of
technological advancement in communications and electronic media
has continued to accelerate, particularly with the advent of digital
media and the explosive growth of the National Information Infra-
structure (NII) and the Global Information Infrastructure (GII). As
the Register of Copyrights noted before the Committee in 1995:

Technological developments clearly have extended the
commercial life of copyrighted works. Examples include
video cassettes, which have given new life to movies and
television series, expanded cable television, satellite deliv-
ery, which promise up to 500 channels thereby creating a
demand for content, the advent of multimedia, which also
is creating a demand for content, and international net-
works such as Internet, ie., the global information high-
way. The question is who should benefit from these in-
creased commercial uses?30

By extending the copyright term for an additional 20 years for
all existing and future works, the bill allows American authors to
benefit from these increased opportunities for commercial exploi-
tation of their works. The Committee believes that the basic func-
tions of copyright protection are best served by the accrual of the
benefits of increased commercial life to the creator for two reasons.
First, the promise of additional income will increase existing incen-
tives to create new and derivative works. The fact that the promise
of additional income is not realized for many years down the road
does not diminish this increased creative incentive. One of the rea-
sons why people exert themselves to earn money or acquire prop-
erty is to leave a legacy to their children and grandchildren. Fur-
thermore, it is common for authors to choose to exploit their works
by transferring their rights in whole or in part to someone else. In
so doing, they are able to bargain for the present value of the pro-
jected income from commercial exploitation of the work over the
course of the entire copyright term. The additional value of a
longer term will, therefore, be reflected in the money received by
the author for the transfer of his or her copyright, leading again
to increased incentives to create.

Second, extended protection for existing works will provide added
income with which to subsidize the creation of new works. This is
particularly important in the case of corporate copyright owners, -
such as motion picture studios and publishers, who rely on the in-
come from enduring works to finance the production of marginal

298, Rept. 473, supra note 7, at 117.
30Statement of Marybeth Peters, supra note 15, at 24.
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works and those involving greater risks (i.e., works by young or
emerging authors). In either case, whether the benefit accrues to
individual creators or corporate copyright owners, the ultimate ben-
eficiary is the public domain, which will be greatly enriched by the
added influx of creative works over the long term.

PRESERVATION OF EXISTING WORKS

In addition to stren%‘lthem'ng existing incentives to create new
and derivative works, the 20-year extension of copyright protection
will provide the important collateral benefit of creating incentives
to preserve existing works. Until now, copyrighted works have been
fixed in perishable media, such as records, film, audiotape, paper,
or canvas. Copies or reproductions of these works usually suffer
significant degradation of quality. The digital revolution offers a so-
lution to the difficulties of film, video, and audio preservation, and
offers exciting possibilities for storage and dissemination of other
types of works as well. However, to transfer such works into a digi-
tal format costs a great deal of money—money which must come
either from public or private sources.

Many of t}ge works we wish to preserve, including the motion pic-
tures and musical works from the 1920’s and 1930’s that form such
an extraordinary part of our Nation’s cultural heritage, will soon
fall into the public domain. Once in the public domain, the exclu-
sive right to reproduce these works will no longer be protected. Be-
cause digital formatting enables the creation of perfect reproduc-
tions at little or no cost, there is a tremendous disincentive to in-
vesting the huge sums of money necessary to transfer these works
to a digital format, absent some assurance of an adequate return
on that investment. By extending the current copyright term for
works that have not yet fallen into the public domain, including the
term for works-made-for-hire (e.g., motion pictures), the bill will
create such an assurance by providing copyright owners at least 20
years to recoup their investment. More important, the American
public will benefit from having these cultural treasures available in
an easily reproducible and indelible format.

ANONYMOUS AND PSEUDONYMOUS WORKS

The bill also amends current law to grant an additional 20 years
of protection to anonymous and pseudonymous works. While such
works currently have a copyright term that endures for 75 years
from the year of first publication, or for 100 years from the year
of creation, whichever expires first, the bill extends that protection
to 95 and 120 years respectively.

In addition to providing the benefits of increased creative incen-
tives and greater protection for authors and their heirs, the Com-
mittee notes that extending the current copyright term for anony-
mous and pseudonymous works also advances our ongoing efforts
to fulfill our obligations under the Berne Convention. Article 7(3)
of the Berne Convention mandates that such works be protected for
at least 50 years after they are first made lawfully available to the
public. Since the Stockholm Act of July 14, 1967, however, the
Berne Convention has recognized the need for an outer limit on the
protection of anonymous and pseudonymous works by providing
that, “the countries of the Union shall not be required to protect
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