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Minnesota concerning baseball's status
under the antitrust inns.
Mr. WELLSTONE.I thank the Senator. I call
to my colleagues attention the decision in
MinnesotaTwens v. State by Humphrey, No. 62CX-8-568 (Minn. dist. Court, 2d Judicial
dist., Ramsey County April 20, 1998) reprinted in 1998-1 Trade Cases (CCH) 72,136.
Mr. BILIRAKIS. Mr. Speaker, I rise to support S. 53, the Curt Flood Aol, which gives
major league baseball players the same rights
other professional athletes have under antitrui laws.
As a longtime proponent of lifting baseball's
antitrust exemption, I have sponsored bills in
the past to lift this exemption completely as it
applies to all aspects of baseball's business.
Altbough the bill we are considering now is
more limited in scope, it is an important first
step in correcting a seven decade-old mistake.
Federal anfitrust laws prohibit businesses
from taking actions that "unreasonably" constrain Interstate commerce. However, many
years ago Major League Baseball was singled
out for a complete exemption from Amedca's
antitrust laws by the Supreme Court. The
Court said baseball was an amusement and
not a business, exempting it from antitrust
laws. This exemption created a monopoly for
baseball and established artificial barriers to
league expansion. It sent the wrong signal to
Americans that baseball did not have to comply with our country's anitrost laws.
In 1972, the Supreme Court called the situation an "anomaly" and an "aberration" which
Congress should remedy. A 1976 report by
the House Select Committee on Professional
Sports concluded that there was no jusfification for baseball's special exemption. Unfortunately, no aclion was ever taken.
Mr. Speaker, baseball has seen a resurgence since the dark days of the 1994 strike.
Who can forget Cal Riphen's tdumphant lap
around Camden Yards after breaking Lou
Gehdg's Iron Man streak of consecutive
games played? Or the incredible home run
chase this year between Mark McGwire and
Sammy Sosa that culminated in both players
smashing the thirty-seven-year home run
record held by Roger Mads?
I felt immense personal pride when I
watched my hometown team, the Tampa Bay
Devil Rays, take the field for their inaugural
season at Tropicana field. The debut of a
major league team in the Tampa-St. Petersburg area was delayed for years because
Major League Baseball did not have to abide
by our nation's antitrust laws.
I urge my colleagues to support S. 53 because it makes baseball live by the same laws
as the fans who sit in the bleachers. It tells
baseball fans that competition and fairmess in
baseball boardrooms is just as important as it
is on the field. Let's give America its game
back.
Mr. CHABOT. Mr. Speaker, the legislation
before us today is the result of a negotiation
resulting in a compromise among the union
that represents major league players, the owners of major league baseball clubs, and by the
owners of minor league baseball teams affiliated with major league clubs. The compromise
addresses only the limited area of the labor
relations of major league players at the major
league level The bill does not affect any other
aspect of the organized baseball exemption.
Also, the legislation does not change in any
way the antitrust exemption for the major
league players union or the major league
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clubs in the collective bargaining process pro- met, this objection no longer exists. In addivided by the nonstatutory labor antitrust ex- tion, the baseball owoers are now in full supemption available to all unions and employers. port of this legislation as are the Major League
The legislation is a success because it has Players Association.
been carefully crafted to make clear that only
I originally introduced the House version of
major league baseball players, and no other the bill as H.R. 21, in honor of the courageous
party, can bring suit under this amendment to center fielder, Curt Flood, who passed away
the Clayton Act.
earier this year on January 21. Mr. Flood, one
This protection will help to ensure the con- of the greatest players of his time, daked his
tinued viability of minor league baseball.
career when he challenged baseball's reserve
Minor league baseball owners were con- clause after he was traded from the St. Louis
cemed that any legislation preserve the anti- Cardinals to the Philadelphia Phillies. Although
trust protections for the historc relationship the Supreme Court rejected Flood's challenge
between the major league slubs and the minor in 1972, we all owe a debt of gratitude for his
league clubs. The minor league owners were willingness to challenge the baseball oligarchy.
particulady concerned about the work rules
This bill has gone through many iterations
and terms of employment that impact both over the years, beginning with its first enacion
major league and minor league baseball play- by the House Judiciary Committee at the end
ers. The language of the bill guarantee that of the 103d Congress. That legislation was inneither major league players nor minor league
troduced by my former colleague Mike Synar
players can use subsection (a) of new section
In order to address the concern of the minor
27 of the Clayton Act to attack conduct, acts, leagues, it contains many redundancies. Acpractices or agreements designed to apply cordingly, a court may have questions about
only to minor league employment.
how the prvisions of this bill interrelate. Any
I believe the compromise is successful be- court facing such questions would be well-adcause it protects minor league baseball by vised to return to the purpose section of the
baring minor league players or amateur play- bill for aid in interpretation. The purpose secers from using the antitrust laws to attack tion is the statement of what Congress intends
issues unique to the continued economic suc- the bundle of works now known as the "Curt
cessof minor league baseball.
Flood Act of 1998" to mean-that is, it is no
Mr. CLAY. Mr. Speaker, I rise in strong sup- longer subject to question that major league
port of S. 53, the "Curt Flood Act of 1998." baseball players have the same rights under
This is the Senate counterpart of H.R. 21, leg- the antitrust laws as do other professional athislation I introduced in the each of the last two letes. That is a simple proposition, yet it is inCongresses providing for the partial repeal of deed startling that 26 years after a brave and
baseball's antitrust exemption. I'd like to thank eloquent player stood alone before the SuChairman Hyde for his leadership in seeing preme Court to seek an answer that was obvithat this Vta and long overdue legislation ous to him, it is only now being addressed direached the House Floor.
rectly by any branch of the United States govProfessional baseball is the only industry in emment. If a court has any doubt as to the
the United States exempt from antitrust laws meaning or purpose of any provision of this
without being subject to alternative regulatory new Act, it should be guided by our purpose
supervision. This circumstance resulted from which is at long last to give the answer Mr.
an erroneous 1922 Supreme Court decision Flood knew to be the correct one. This legislaholding that baseball did not involve "interstate tion is not intended to have any adverse effect
commerce" and was therefore beyond the on any ongoing litigation nor is it intended to
reach of the antitrust laws. Congress has limit the ability of the United States to bring
failed to overturn this decision despite subse- antitrust actions.
quent court decisions holding that the other
Mr. Speaker, this bill is long overdue. I hope
professional sports were fully subject to the the House will act quickly to pass it for the
antitrust laws.
good of the game, which has once again demThere may have been a time when base- onstrated why we love it, and for the good of
ball's unique treatment was a source of pdde the fans, who deserve to enjoy the national
and distinction for the many loyal fans who pastime without the continuous interruptions
loved our national pastime. But with baseball that have become nearly as predictable and
suffering more work stoppages over the last plentiful, as Mclwre or Sosa home runs.
25 years than all of the other professional
Mr. HYDE. Mr. Speaker, I have no
sports combined-including the 1994-95 stoke further requests for time, and I yield
which ended the possibility of a World Series back the balance of my time.
for the first time in 90 years and dlepnved our
The SPEAKER pro tempore (Mr.
cities of thousands of jobs and millions of dol- GUTKNECHT). The question is on the
lars in tax revenues--we can no longer afford motion offered by the gentleman from
to treat professional baseball in a manner en- Illinois (Mr. HYDE) that the House susjoyed by no other professional sport.
pend the rules and pass the Senate bill.
Because concerns have previously been S. 53.
raised that by repealing the antitrust exempThe question was taken; and (twotion we could somehow be disrupting the op- thirds having voted in favor thereof)
eration of the minor leagues, or professional the rules were suspended and the Senbasebali's ability to limit franchise relocation, ate bill was passed.
the legislation carefully eliminates these matA motion to reconsider was laid on
ters from the scope of the new antitrust coo- the table.

erage.
In thepast, some in Congress had objected
C
RM
tolegislating in this areabecause of their hesi- SONNY BONO COPYRIGHT TERM'
EXTENSION ACT
tancy totake any action which could impact
theongoing
labor dispute. But because the
Mr. SENSENBRENNER. Mr. Speakowners and players have recently agreed to or, I move to suspend the rules and
enter into a new collective bargaining agree- pass the Senate bill(S.505)to amend
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the provisions of title 17, United States the case of any copyright other than a work
Code, with respect to the duration of made for hire, subsisting in its renewal term
on the effective date of the Sonny Bone
copyright, and for other purposes.
Copyright Term Extension Act for which the
The Clerk read as follows:
termination right provided in subsection (c)
S. 505
has expired by such date, where the author
Be t enacted by the Senate and House ofRep- or owner of the termination right has not
resentatiresofthe United States ofAneria in previously exercised such termination right.
the enclsive or nonexclusive grant of a
Congress assembled,
transfer or license of the renewal copyright
TITLE I-COPYRIGHT TERM EXTENSION
or any right under it, executed before JanuSEC. 01 SHORTTIeLr
ary 1, 1978, by any of the persons designated
This title may be referred toas the "Sonny in subsection (a)(l)(C) of this section, other
BonaeCopyright Term ExtensionAct".
than by will, is subject to termination under
SEC.102. DURATIONOF COPYRIGHT PROVISIONS. the following conditions:
(a) PREEMNPTIONWITH RESPECT TO OTHER
"(I) The conditions specified in subsection
LAWVS.-Sectien 301(c) of title 17. United (c)(l). (2), (4), (5), and (6) of this section apply
States Code, is amended by striking "Feb- to terminations of the last 20 years of copyruary15. 2047" each place it appears and in- right term as provided by the amendments
serting "February 15, 2067".
made by the Sonny Bone Copyright Term
(b)DURATION OF COPYRIGHT:WORKS CRE- ExtensionAct.
ATED ON OR AFTER JANUARY1.197.-Section
"(2) Termination of the grant may be ef302 of title 17, United States Code, is amend- fected at any time during a period of 5 years
edbeginning at the end of 75 years from the
(1)in subsection (a) by striking "fifty" and date copyright was originally secured.".
inserting
"70";
(2) COPYRIGHTAMENDMENTS
ACT OF Iii.(2)in subsection(b)by striking "fifty" and Section 107 of the Copyright Amendments
inserting "70";
Act of 1992 (Public Law 102-307: 106 Star. 266;
(3) in subsection(c)in the first sentence17 U.S.C. 304 note) is amended(A) by striking "seventy-five" and insert- (A) in subsection (c)ing"05": and
(i) by strilng "47" and inserting "67";
(B) by striking "one hundred" and insert(ii) by striking "(as amended by subsection
(a) of this section)"; and
ing"120": and
(iii) by striking "effective date of this sec(4) in subsection (e)in the first sentence(A) by striking "seventy-five" and isert- tion" each place it appears and inserting "effective date of the Sonny Bone Copyright
ing "1":
(B)by striking "one hundred" and insert- Term Extension Act"; and
(0B)in subsection (g)(2) in the second sening"120";and
(C) by striking "fifty" each place it ap- tence by inserting before the period the following: ". except each reference to fortypears and inserting
"70".
(c)DURATION OF COPYRIGT: WORKS CRE- seven years in such provisions shall be
ATmD BUT NOT PUBLISHED OR COPYRIGHTED deemed to be 67 years".
OF TRANSFERSAND UBEFORE JANUARY 1, 19780-Sectien 303of title SEC. 103. TERMINATION
CENSES COVERING EXTENDED RE17, United States Code, is amended in the
NEWALTERM.
second sentence by striking "December 31,
Sections
203(a)(2)
and
304(c)(2) of title 17,
2027" and inserting "December 31, 2047".
(d) DURArTON OF COPYRIGHT: SUBSISTING United States Code, are each amended(1) by striking "by his widow or her widCOPYRIGS.TS(1)IN GENERAL.-Section 304 of title 17, onier and his or her children or grandchildren"; and
United States Code.is amended(2) by inserting after subparagraph (C) the
(A) in subsection (a)following:
(i) in paragraph (1)"(D) In the event that the author's widow
(I)in subparagraph(B) by striking "47"
or
widower, children, and grandchildren are
and inserting "67";and
(H1) in subparagraph (C) by striking "47" not living, the author's executor, administrator.
personal representative, o trastee
and inserting "67";
shall own the author's entire termination in,
(ii) in paragraph (2)terest..
(I) in subparagraph (A) by striking "47" SEC. 104. REPRODUCTIONBYLIBRARIES AND ARand inserting "67";and
CHIVES.
(II) in subparagraph (B)by striking "47"
Section 108 of title 17. United States Code,
and inserting "67";and
is amended(iii) in paragraph(3)(I) by redesignating subsection (h) as sub(I) in subparagraph (A)(i) by striking "47" section (1);
and
and inserting "67"; and
(2) by inserting after subsection (g) the fol(II) in subparagraph (B)by striking "47"
lowing:
and Inserting "67":
"(h) (1) For purposes of this section, during
(B)by amending subsection (b) to read as the last 20 years of any term of copyright of
fllows:
a published work, a library or archives, inTHEIR
RENEWAL
TERM
"(b) COPYRIGHTSIN
cluding a nonprofit educational institution
AT THE TIME OF THE EFFECTIVE DATE OF THE that functions as such. may reproduce, dis
SONNY BOND COPYRIGHT TERM EXTENSION tribute, display, or perform in facsimile or
Acr.-Any copyright still in its renewalterm digital form a copy or phonorecord of such
at the time that the Sonny Bone Copyright work, or portions thereof, fon purposes ef
Term Extension Act becomes effective shall preservation, scholarship, or research, if
have a copyright term of 95 years from the such library or archives has first determined,
date copyright was originally secared.";
on the basis of a reasonable investigation
(C) in subsection (c)(4)(A) in the first sean- that none of the conditions set forth in sub:
tense by inserting "or, in the case of a ter- paragraphs (A), (B), and (C) of paragraph (2)
mination under subsection (d), within the
u(r)'No reproduction, distribution, display,
five-ynar period specified by subsection
(d)(2)," after"specified by clause (3)of this or performance is authorized under this subsection ifsubsection.";
and
"(A) the work is subject to normal com(0) by adding at theend the following new
mercial exploitation;
subsection:
"(0) a copy or phonorecord of the work can
"(id TERMINATIONRIGHTS PROVIDED INSUBSECTION(C)WHICH HAVE EXPIRED ON OR BE- be obtained at a reasonable price' or
FORE THE ]EFFECTIVEDATE OF THE SONNY
"(C) the copyright Owner or its agent proBONO COPYRIGHT TERM EXTENSION ACT.-In vides notice pursuant to regulations promul-
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gated by the Register of Copyrights that either of the conditions set forthin subparagraphs (A) and (0) applies,
"(3) The exemption provided in this subsection does not apply to any subsequent
uses by users other than such library or archives.".
SEC.105. VOLUNTARYNEGOTIATIONREGARDING
DIVISIONOF ROYALTIES.
It is the sense of the Congress that copyright owners of audiovisual works for which
the term of copyright protection is extended
by the amendments made by this tite, and
the screenwriters, directors,
and performers
of those audiovisual works, should negotiate
in good faith in an effort to reach a volntary agreement or voluntary agreements
swith respect to the establishment of a fund
or other mechanism forthe amount of remuneration to be divided among the parties for
the exploitation of those audiovisual works.
SEC.l16.
EFFECTIVEDATE.
This title and the amendments made by
this title shall take effect on the date of the
enactment of this Act.
TITLE Il-IUSIC LICENSING EXEMPTION
FOR FOOD SERVICE OR DRINKING ESTABLISHMENTS
SEC.201,
SHORTTITL.
This title may be citedas the "Fairness In
Music Licensing Act of 1998."
SEC. sZ. EXEMPTIONS.
(a) EXEMPTIONS FOR CERTAIN ESTABLISHMENTS.-Section 110 of title 17, United States
Code is amended
(1) inparagraph (5)(A) by striking "(5)" and inserting "(5)(A)
except as provided in subparagraph (B).";
and
(B)by adding at the end the following:
"(B) communication by an establishment
ofa transmission or retransmission embodying a performance or display of a nondramatic musical work intended to be received
by the general public, originated by a radio
or television broadcast station licensed as
such by the Federal Communications Commission, or, ifan audiovisual transmission.
by a cable system or satellite carrier, if"(I) in the case of an establishment other
than a food serviceor drinking establishment, either the establishmentinwhich the
communication occurs has less than 2000
gross square feet of space (excluding space
used for customer parking and for no other
purpose), or the establishment in which the
communication occurshas 2100 or more gross
square feetof space (excluding space used for
customer parking and forno other purpose)
and"(I)if the performance is by audio means
only. the performance is communicated by
means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are locatedin any I room or adjoining outdoor space; or
"(II) if the performance or display is by
audiovisual means, any visual portion of the
performance or display is communicated by
means of a total of not more than 4 audiovisual devices, of which not more than one
audiovisual device is located in any 1 rosm,
and no such audiovisual device has a diagonal screen sizegreater than 55 inches, and
any audioportion of theperformance or display is communicated by means ofa totalof
not more than 6 loudspeakers, ofwhich not
more than 4 loudspeakers are located in any
I room or adjoining outdoor space:
"(ii)
in the case of a food service or drinking establishment, either the establishment
in which the communication occurshas less
than 3750 gross square feetof space (excludingspaceused for customer parking and for
no other purpose), or the establishment in
which the communication occurs has 3750
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trict court with jurisdiction over the appli- such section, the plaintiff shall he entitled
cable consent decree or in that place of hold- to, in addition to any award of damages
ing court of a district court that is the seat under this section, an additional award of
of the Federal circuit (other than the Court two times the amount ofthe license feethat
of Appeals for the Federal Circuit) in which the proprietor of the establishment concerned should havepaid the plaintiff for such
thi proprietor's establishment is located.
"(3) Such proceeding shall be held before use during the preceding period of up to 3
the judge of the court with jurisdiction over years.".
the consent decree governing the performing SEC.25.DEFINITIONS.
rights society. At the discretion of the court,
Section 101 of title 17, United States Code,
the proceeding shall be held before a special is amendedmaster or magistrate judge appointed by
(1) by inserting after the definition of "dissuch judge. Should that consent decree pro- play" the following:
vide for the appointment of an advisor or ad"An 'establishment' is a store, shop. or any
visors to the court for any purpose, any such similar placeof business open to the general
advisor shall be the special master so named public for the primary purpose of selling
by the court.
goods or services in which the majority of
"(4) In any such proceeding, the industry the gross square feetof space that is nonresirate shall be presumed to have been reason- dential is used forthat purpose, and in which
able at the time it was agreed to or deter- nondramatic musical works are performed
mined by the court. Such presumption shall publily.
in no way affect a determination of whether
"A 'food service or drinking establishment'
the rate is being correctly applied to the in- is a restaurant, inn, bar, tavern,
or any other
dividual proprietor.
similar place of business in which the public
"(5) Pending the completion of such pro- or patrons assemble forthe primary purpose
ceeding, the individual proprietor shall have of being served food or drink, in which the
the right to perform publicly the copy- majority of the gross square feet of space
righted musical compositions in the rep- that is nonresidential is used for that purertoire of the performing rights society by pine. and in which nondramatic musical
paying an interim license rate or fee into an works are performed publicly.";
interest bearing escrow account with the
(2) by inserting after the definition of
clerk of the court, subject to retroactive ad- "fined" the following:
"The 'gross square feet of space' of an es'
"'The enemptions provided under paragraph justment when a final rate or fee has been
(5)shall not be taken into accountin any ad- determined, in an amount equal to the indus- tablishment means the entire interior space
ministrative,judicial, or other governmental try rate, or, in the absence of an industry of that establishment, and any adjoining
proceeding to set or adjust the royalties pay- rate, the amount of the most recent license outdoor space used to serve patrons, whether
able to copyright owners forthe public per- rate or fee agreed to by the parties.
on a seasonal basis or otherwise.";
"(6) Any decision rendered in such proceedformance or display of their works. Royal(3)by inserting after the definition
of -pertiespayable to copyright owners for any ing by a special master or magistrate judge form" the followg:
public performance or display of their works named under paragraph (3) shall be reviewed
"A 'performing rights society' is an assoother than such performances or displays as by the judge of the court with jurisdiction clation, corporation, or other entity that iare exempted under paragraph (5) shall not over the consent decree governing the per- censes the public performance of nondrabe diminished in any respect as a result of forming rights society. Such proceeding, in- matic musical works on behalf of copyright
eluding such review, shall be concluded with- osners of such works, such as the American
such esemption".
Ps) EXEMPTIONRELATINGTO PROMOTION.- in 6 months after its commencement.
Society of Composers. Authors and Publish"(7) Any such final determination shall be ers (ASCAP). Broadcast Music, Inc. (BMI),
Section 110(7) of title 17, United States Code,
is amended by inserting "or of the audio- binding only as to the individual proprietor and SESAC, Inc."; and
visual or other devices utilized in such per- commencing the proceeding, and shall not be
(4) by inserting after the definition of "picformance,"
after "phanorecords of the applicable to any other proprietor or any torial, graphic and sculptural works" the folother performing rights society, and the per- lowing:
work,".
SEC.203.LICENSINGBY PERFORMING RIGHTS forming rights society shall be relieved of
"A 'proprietor' is an individual, corporaSOCISTIS.
any obligation of nondiscrimination among tion, partnership, or other entity, as the case
(a) IN GENERAL.-Chapter 5 of titie 17, similarly situated music users that may be may he.that owns an establishment or a
United StatesCode, is amended by adding at imposed by the consent decree governing its food service or drinking establishment, exthe end the following:
operations.
cept that no owner or operator of a radio or
"(8) An individual proprietor may not television station licensed by the Federal
"§512.Determinationof reasonable license
bring more than one proceeding provided for Communications Commission, cable system
feesforindividual praprietar
"In the case of any performing rights soci- in this section for the determination of a or satellite carrier, cable or satellite carrier
ety subject to a consent decree which pro- reasonable license rate or fee under any li- service or programmer, provider of online
vides for the determination of reasonable bi- cense agreement with respect to any one per- services or network access or the operator of
facilities therefor, telecommunications comcenserates or fees to be charged by the per- forming rights society.
"(9) For purposes of this section, the term pany, or any other such audio or audiovisual
forming rights society, notwithstanding
the
provisions of that consent decree, an individ- 'industry rate' means the license fee a per- service or programmer now known or asmay
aol proprietor so owns or operates fewer forming rights society has agreed to with or be developed in the future, commercial subthan 7 non-publicly traded establishments in which has been determined by the court for, scription music service, or owner or operator
which nondramatic musical works are per- a significant segment of the music user in- of any other transmission service, shall
formed publicly and who claims that any li- dustry to which the individual proprietor be- under any circumstances be deemed to be a
censeagreement offered by that performing bogs.".ECHCAL AND CONFORMING MEND- proprietor.".
rights society is unreasonable in its license
SEC.206.
CONSTRUCTION OF TITLE.
rate or fee as to that individual proprietor. sis.-The table of sections for chapter 5 of
Except as otherwise provided in this title,
shallbe entitled to determination of a rea title 17, United States Code, is amended by nothing in this title shall be construed to readding
after
the
item
relating
to
section
511
soable license rate or feeasfollows:
ieve any performing rights society of any
thefollowing:
"(1) The individual proprietor may cueobligation under any State or local statute,
mence such proceeding fordetermination of "Ill. Determination of reasonable license ordinance, or law, or consent decree or other
fees for individual propri- court order governing its operation, as such
a reasonable license rate or fee by filing an
etors."
application in the applicable district court
statute, ordinance, law, decree, or order is in
under paragraph (2)that a rate disagreement SEC.Z4. PENALTIES.
effect on the date of the enactment of this
eists and by serving a copy of the applicaSection 504 of title 17, United States Code, Act, as it may be amended after such date,
tion on the performing rights society. Such is amended by adding at the end the follow- or as it may be issued or agreed to after such
praceeding shall commence in theapplicable ing(d) ADDITIONAL
DAMAGES IN CERTAIN date.
district court within 90days after the service
SEC.207. EFFECTITEDATE.
of such copy, except that such 90-dayre- CASES,-n any case in which the court finds
This title and the amendments made by
quirement shall be subject to the admirms- that a defendant proprietor of an establishment who claims as a defense that its activi- this title shall take effect 90 days after the
trativo requirements of the court.
"(2) The proceeding under paragraph (1) ties were exempt under section 110(5) did not date of the enactment of this Act.
The SPEAKER pro tempore. Pursushall be held, at the individual proprietor's have reasonable grounds to believe that its
election, in the judicial district of the dis- use of a copyrighted work was exempt under ant to the tale. the gentleman from

gross square feet of space or more (excluding
space used for customer parking and for no
other purpose) and"(1)if the performance is by audio means
only, the performance is communicated by
means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any i room or adjoining outdoor space; or
"I)
if the performance or display is by
audiovisual means, any visual portion of the
performance or display is communicated by
means of a total of not more than 4 audiovisual devices, of which not more than one
audiovisual device is located in any I room,
and no such audiovisual device has a diagonal screen size greater than 55 inches, and
any audioportion of the performance or display is communicated by means of a total of
not more than 6 loudspeakers, of which not
more than 4 loudspeakers are located in any
I mom or adjoining outdoor space:
"(iii) no direct charge is made to see or
hear the transmission or retransmission:
"(iv) the transmission or retransmission is
not further transmitted beyond the establishment where it is received; and
"v) the transmission or retramnmissinn is
licensed by the copyright owner of the work
so publicly performed or displayed:"; and
(Z) hy adding after paragraph (I0) the folliwing:
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Wisconsin (Mr. SENSENBRENNER) and
the gentlewoman from Texas (Ms.
JACKSON-LEa) each will control 20 minutes.
The Chair recognizes the gentleman
from Wisconsin (Mr. SENSENBRENNER).
GENERAL
LEAVE
Mr. SENSENBRENNER. Mr. Speaker, I ask unanimous consent that all
Members may have 5 legislative days
in which to revise and extend their remarks on the bill under consideration.
The SPEAKER pro tampore. Is there
objection to the request of the gentleman from Wisconsin?
There was no objection.
Mr. SENSENBRENNER. Mr. Speaker, I yield myself such time as I may
consume. S. 505 contains two impor
tant provisions and is substantially
identical to H.R. 4712 which the gentleman from Florida (Mr. McCoLLuM)
and I introduced earlier today. It
adopts the Sonny Bono Copyright
Term Extension Act identical to the
language the House passed by an overwhelming margin in March. This section of the bill is a fitting tribute to
our departed colleague Sonny Bons.
The second part of the bill adopts an
agreement on the issue of fairness in
music licensing issue. This agreement
is the product of grueling and ofttimes
contentious negotiations. I am proud of
the final product and am pleased that
all sides were able to work together to
bridge their differences. This bill is a
victory for small business and a tribute
to the commitment of its supporters.
In March, the House overwhelmingly
passed the Sensenbrenner amendment
to the Copyright Term Extension bill
by a 297-112 vote. That amendment reflected the core principles of my legislation, the Fairness in Music Licensing
Act, and had the strong endorsement of
groups, including the National Federation of Independent Business and the
National
Restaurant
Association.
Since that time, we have been working
to strike an agreement with the other
body over this language. I am pleased
to report we have arrived at a compromise that is supported by the same
groups and is acceptable to the opponents of the original Sensenbrenner
amendment. In short, passage of this
bill today will allow the Sonny Bons
Copyright Term Extension Act and the
Fairness in Music Licensing Act to become law in very short course.
Under the music licensing compromise, restaurants and bars with
3,750 gross square feet or less will be
exempt from paying music licensing
fees for playing the radio or television
in their establishments. Retail businesses will benefit from a 2,000 gross
square foot exemption for radio and
television. Importantly, both types of
establishments, regardless of size, will
be exempt if they have six or fewer external speakers or four televisions
measuring 55 inches or less. Secondly,
the bill contains a "circuit rider" provision that will provide small businesses an alternative to the existing
system of dispute resolution which re-

quires businesses to challenge ASCAP
and BMI in a New York rate court.
Under the provision in this bill, the existing New York rate court maintains
jurisdiction over those cases but will
hear them at the circuit court level.
Lastly, the bill provides an exemption
from licensing fees for television and
stereo equipment retailers so that
these businesses are not required to
pay a fee simply to demonstrate to a
potential customer that a product
works. At this point in my statement,
I would like to engage in a colloquy
with the gentleman from Florida (Mr.
MCCOLLUM).
Mr. Speaker. I want to make certain
that the critically important provision
concerning the burden of proof is clearly understood in the license fee determination provision, Section 512(4).
Nothing in Section 512(4) shall change
the burden of proof with respect to the
rates or fees under the consent decrees,
which places the burden of showing a
reasonable rate or fee on the performing rights society.
Does the preceding statement reflect
the gentleman's understanding of the
provisions stated above?
I yield to the gentleman from Florida.
Mr. MCCOLLUM. Madam Speaker,
yes, it does. I thank the gentleman for
asking that question. I most certainly
agree that is correct.
Mr. SENSENBRENNER. I thank the
gentleman for his answer.
Madam Speaker, the legislation before us today demonstrates that the
system works. Title I of the legislation
satisfies a top priority for the entertainment industry and ensures that
one of America's most valuable assets
will continue to dominate in global
markets. Title II of the bill brings to a
close a 4-year effort to bring common
sense, fairness and clarity to the copyright music licensing system. This victory for small business should make
Congress proud. I urge a unanimous
vote in favor of this agreement and
this bill.
Madam Speaker, I include in this
part of the RECORDan exchange of correspondence between the gentleman
from North Carolina (Mr. COBLE) who
is the chairman of the Subcommittee
on Courts and Intellectual Property
and myself.
The correspondence referred to is as
follows:
CONGRESS
OFTHEUNITED
STATES
HOUSE OFREPRESENTATIVES
Washington, DC, October 7,1998.
Hen. HOWARD COBLE,
Chairman, Subcommittee on Courts and IntellectualProperty

DEARMR. CHAIMAN:
I am writing to you
regarding the upcoming floor action on S.
505. a bill to aesend title 17. United States
Code, to extend the term of copyright, to
provide for a music licensing exemption. and
for other purposes.
Among the negotiated portions included in
the final version was a provision concernig
the burden of proof in determining reasonableness of the license rate. I want to make

certain that this critically important provision concerning the burden of proof is clearly
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understood in the license fee determination
prevision, Section 512(4). Nothing in Section
512(4)
shall change the burden of proof with
respect tothe rates or fees underthe consent
decrees, which places the burden ofshowing
a reasonable rate or feeon the performing
rights society.
Mr. Chairman. I respectfully request your
aflirmationof this understanding be is
cludedin the recordfor purposes ofproviding
legislative history on this subject.
Sincerely.
F. JAMES SENSENBRENNER.JR.,
Member of Congress.

CONGRESS OF THE UTrE STATES,
HOUSE OF R PRESENTATIVES,
Washingren, DC, October 7,1998.
Hoen.F. JAMES SENSENBrENNER,Jr.,
U.S.Representatlve forthe 9thDistrict of Wisconsin, Raybum House OfficeBuilding
Washington, DC.
DEAR REPRESENTATIVE SENSENBRENNER:
Thank you for your letter of October 7.1998.
regarding the upcoming flooraction on S.
505,a bill to amend title 17, United States
Code, to extend the term of copyright, to
provide fora music licensing exemption, and
for other purposes.
This letter is to affirm your understanding
that nothing in section 512(4) of the Copyright Act, as aesended by the bill. is intended
to change the burden of proofwith respect to
rates or fees under applicable consent decrees, which pices the burden of showing a
reasonable rate or fee on the performing
rights society.
This letter.
along with your letter, willbe
placed in the RECORD for purposes of providing legislative history on this subject.
Sincerely.
HOwARD COBLE.
Chairman,Subcommittee on Courts
and Intellectual Property.
Madam Speaker. I reserve the balance of my time.
Ms.JACKSON-LEE of Texas. Madam
Speaker. I yield myself such time as I
may consume.
Madam Speaker. I am delighted to
rise in strong support of the Copyright
Term Extension Act before us this
evening, the passage of which marks an
important moment for those of us who
support strong copyright and specifically our domestic copyright and creative industries. The enactment of this
legislation will bring United States
copyright creators and owners into full
citizenship with respect to the international community and finally permit
us to enjoy the full and appropriate
term that European copyright owners
have enjoyed for some time now.
There is a provision in the legislation
which I am especially happy to see, and
that is the resolution of the long-simmering dispute between copyright owners and restaurants and other small
businesses. I have always said. Madam
Speaker, that small businesses like restaurants are the backbone of America.
They create job opportunities, they
provide entertainment and enjoyment.
The latter of whom have sought and argued for a fair exemption from music
licensing fees for some time. I am sorry
that the dispute was so protracted and
difficult, but I am, as I have said, delighted that we have reached a workable compromise on this difficult legislation. Sometimes the most difficult
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struggles bring about the fairest reso- receive the enormous export revenues tinguished gentleman from New York
lutions, and I think we may have that it does today from the sale of its (Mr. NADLER), a member of the Comachieved such a result tonight.
copyrighted works abroad. At the same mittee on the Judiciary.
I appreciate the work of the gen- time, S. 505 resolves the question of
Mr. NADLER. Madam Speaker. I
tleman from North Carolina (Mr. music licensing fees for restaurants thank the distinguished gentlewoman
for yielding me this time. I want to
COBLE) and certainly the gentleman and small businesses.
from Wisconsin (Mr. SENSENBRENNER) I want to applaud the efforts of the rise in opposition to that portion of the
who I know has worked on this issue parties and Members involved in nego- bill regulating music licensing fees.
for a very long time, the ranking mi- tiating the music licensing agreement. This is a very interesting occasion.
nority member the gentleman from This legislation is the result of much Here we have under the leadership of
Massachusetts (Mr. FRANK) and the hard work and diligent negotiation. I the party that believes preeminently in
gentleman from Michigan (Mr. CON- want to express my thanks to the the free enterprise system that governYiRS) who have worked on this issue as Speaker the gentleman from Georgia ment should not intervene against the
well. I know that there has been some (Mr. GINGRICH)for his efforts in bring- operation of the free market advancing
disagreement and may still continue to ing the parties together. I also want to a bill that would interfere between an
be. But I think we have come to a point express my thanks to the gentleman arm's length relationship between two
in this legislation that we have recog- from Wisconsin (Mr. SENSENBRENNER)different business interests.
nized the importance of our small busi- and the gentleman from Florida (Mr.
Now, I do not agree with most of my
nesses like restaurants, like various MCCOLLUM)for their work in bringing friends on the other side of the aisle in
other centers who need to have the about a fair resolution. It was no small as great a degree of the sanctity of the
ability to create and improve their en- task. Of course, I would be remiss if I free market system as they might. I
joyment. Again I commend all of those did not mention the late Mr. Bonn, the probably support more government
who have been working on this matter gentleman from California, regarding regulation than they would. I probably
for their hard work and I am very his work and interest in the copyright think the government should intervene
pleased to have seen this come to a extension feature of this.
in the free market more often. But I do
S. 505 will give the United States think that before you have the governgood end. I am asking my colleagues to
economy 20 more years of foreign sales ment intervene in the free market, you
support this legislation.
I rise today in strong support of the Copy- revenue from movies, books, records have to have a showing of necessity.
What showing of necessity have we
right Term Extension Act before us this and software products sold abroad. We
evening, the passage of which marks an im- are by far the world's largest producer here? Restaurants that pay an average
portant moment for those of us who support of copyrighted works and the copyright of $400a year in music licensing fees, a
copyright, and specifically our domestic copy- industries give us one of our most sig- rather small, I would say minute perright and creative industries. The enactment of nificant trade surpluses. The European centage of the revenues of an average
this legislation will bring United States copy- Union countries, pursuant to a direc- restaurant, do not want to pay the $400
right creators and owners into full citizenship tive, have adopted domestic laws which a year to the songwriters. Well, that is
with respect to the intemafional community, would protect their own works for 20 interesting. Let them try to negotiate
and finally permit us to enjoy the full and ap- years more than they protect Amer- a different deal. Or let them not use
propriate term that European copyright owners ican works. This bill would correct the music. But what necessity, what
have enjoyed for some time now.
that by granting to the United States public interest is served by the governThere is a provision in this legislation which works the same amount of protection ment coming in and making a decision
I am especially happy to see, and that is the which under international agreements and saying, "Thou shalt not pay the
resolution of the long simmering dispute be- requires reciprocity.
$400;you shall get it free"?
This bill is also good for consumers,
Is there a great housing shortage
tween copyright owners and restaurants and
other small businesses, the latter of whom Madam Speaker. When works are pro- that necessitates rent control? Is there
have sought and argued for a fair exemption tected by copyright, they attract in- a great shortage of restaurant musifrom music licensing fees for some time. I am vestors who can exploit the work for cians or of restaurant radios that nesorry that the dispute was so protracted, and profit. That In turn brings the work to cessitates that, my God, if we do not
difficult,but I am as I say delighted that we the consumer who may enjoy it at the pass this bill, people are not going to
have reached a workable compromise on this movie theater, in a home, in an auto- be able to eat because they will be so
nervous without the radio music as to
difficultlegislation. Sometimes the most dif- mobile, or in a retail establishment.
Finally, the bill addresses the con- justify the government intervention in
ficult strggles bring about the fairest resolufloes, and I think we may have achieved such cern of restaurants and small busi- the free market here, to come in and
nesses regarding the payment of licens- say "We're not going to let you make
a result tonight.
I commend those in the majority and the mi- ing fees for the use of music broadcasts this deal, we're going to upset the linority who worked hard to get to this day. I over the radio or television. It gives censing arrangements"?
commend Chairman COBLE,ranking member qualifying establishments an exemp0 2215
CONYERS,
and Mr. SENSENBRENNER
for their tion from paying music licensing fees
I do not see the point. Why is governhard work and efforts on this important bill, and forums in addition to the Southern
District of New York which the gen- ment intervening in the free market
and Iam pleased to support it strongly.
Madam Speaker, I reserve the bal- tleman from Wisconsin previously here? Point One.
Point Two: Assuming we want the
mentioned in which to challenge the
ance of my time.
Mr.
SENSENERENNER.
Madam reasonableness of the fees charged. I government to intervene in the free
Speaker, I yield 4 minutes to the gen- believe this bill protects small business market, assuming that we should arrotleman from North Carolina (Mr. interests which represent a key sector gate to ourselves the power of determining what the deal should be. the
COBLE).
of our society.
This bill, Madam Speaker, recognizes deal should be very different. We are
Mr. COBLE. I thank the gentleman
for yielding me this time, Madam the importance of the business commu- saying that the restaurant that pays a
Speaker. This has been a long. ex- nity, the small business community in average of $400a year for these licenstended journey that we have traveled. particular. That is, the entrepreneurs ing fees, a minute part of its expenses
The gentleman from Wisconsin and I who operate restaurants across our to the restaurant to which it makes
have slugged it out literally as well as land but at the same time recognizes virtually no difference, that is the one
figuratively on this matter, but I think the importance and the obvious signifi- interest. The other interest is the song
tonight we are finally in the position cance of our maintaining a sound copy- writer to whom this revenue may be a
very large part of their income.
right system.
to maybe put it to bed.
So let us take the song writer for
I urge Members to vote "yes" on S.
I rise in support of the bill. S. 505,
whom this may be a very large part of
Madam Speaker. Copyright extension 5i5.
Ms. JACKSON-LEE of Texas. Madam their income and say, "You can't get
is essential legislation that will ensure
that the United States will continue to Speaker, I yield 3 minutes to the dis- that income because the restaurants
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for whom this is a minute expense, we longer than it protects American other nations have recognized. The
don't want them to have this expense." works. This is due to the fact that for- gentleman from Florida (Mr. MCCOLSo if government should make this eign countries only protect U.S. works Lum) eloquently laid out that European
decision, I would make it the other for as long as the U.S. itself protects nations protect their copyrighted maway around and leave the situation as its own works. Enactment of S. 505 terials, and we should do no less for our
it is, but why should government make would eliminate this extreme economic artists.
this decision? Government should in- disadvantage and contribute to AmeriI also want, as Chairman of the
tervene in the free market when there ca's balance of trade.
House Entertainment Task Force. to
is a real public policy purpose only,
With S. 505we will no longer be aban- thank all parties for recognizing the
when there is a necessity, when the doning 20 years worth of copyright pro- importance of this issue to America's
free market is not working right, when tection for our creative community. In creative community. Whether it is
there is not an arm's length relation- addition, we will be promoting the cre- Sony, BMI, Disney or any of the mulship, when consumers have to be pro- ation of new copyrighted works for the titude of companies that make up the
tected, when the antitrust has to be American public and strengthening our fabric of our entertainment commupromoted, when the free market is international trading position abroad. nity, as the gentleman from Florida
leading to exploitation of wages, when Also, S. 505 resolves the longstanding (Mr. MCCOLLUM)clearly stated, 61/zmilsome real public policy purpose neces- dispute between song writers, music lion workers make up the work force of
sities the intervention.
publishers and the performing rights the entertainment industry in AmerWhat is the public policy purpose? I societies on the side, one side. and the ica. It is a thriving business, it is an
have been asking that question for 2 restaurants and the other, and cam- important business, but, more imporyears. I have never heard any answer mercial users of music on still the tantly. it is a business that needs prosuggested. So I would hope that this other. The compromise provides cer- tection so that the works of these crepart of this bill, which I otherwise sup- tain exemptions from copyright in- ative artists, the works they have
port, would not be adopted.
fringement for the limited commercial struggled to produce, the works that
Mr.
SENSENBRENNER.
Madam use of radios and televisions. It also have now reached critical acclaim are
Speaker, I yield 3 minutes to the gen- provides for additional forums for indi- not stolen and pirated.
tleman from Florida (Mr. MCCOLLUM). viduals to be heard In court concerning
When we were in China with the
Mr. MCCOLLUM. Madam Speaker. I music licensing rates and fees.
Speaker last year we noticed that
thank the gentleman from Wisconsin
This fair and balanced compromise is there were CDs for sale in the streets of
for yielding this time to me.
the result of years of work, and I am China for a $1.25 and $2, American curMadam Speaker, I am pleased to sup- pleased to be joined by the gentleman rency. That record cost $14 here in the
port S. 505which will extend copyright from Wisconsin (Mr. SENSENBRENNER)United States, but it was being
protection and resolve a long standing in urging my colleagues to support the bootlegged by foreign sources, if my
issue concerning music licensing. I am passage of this resolution and the reso- colleagues will, and sold under market,
also pleased to be joined by my col- lution of this matter by the adoption of under value and no attribution to the
league, the gentleman from Wisconsin S. 505 which I certainly encourage to- recording label or the artist.
(Mr. SENSENBRENNER) who has devoted night.
So, again I want to take a moment
extensive time and energy to reaching
Ms. JACKSON-LEE of Texas. Madam because I know it has been difficult,
the solution on this issue. It is clear to Speaker. I yield myself such time as I and I know it has been stressful to
me that today we would not be here if may consume.
reach a compromise. But thanks to the
It were not for Mr. SENSENBRENNER'S
Let me conclude by adding again my leadership of the gentleman from Wiscommitted effort, and I believe that emphasis on the importance of the consin (Mr. SENSENBRENNER)
bringing
that deserves recognition, and I want compromise and resolution of this bill all parties together, we were able to
to thank him personally for the time that brings the restaurants and copy- really produce what this House is all
he has put in on it.I also wanted to ex- right entities together. It is important about. Comity. And I would also like to
press my gratitude to the gentleman that we do recognize that this was a thank the minority and certainly those
from Illinois (Mr. HYDE) and to the very vital part of the economic struc- that have worked so hard at this, the
gentleman from North Carolina (Mr. ture of these businesses, and it is our gentlewoman from Texas (Ms. JACKCOBLE) and to Senator HATCHfor their responsibility to ensure their viability SON-LEE).the gentleman from Massadedicated commitment to copyright as well as the fair treatment of those chusetts (Mr. FRANK) in the Committee
protection.
in the copyright industry.
on the Judiciary for their hard work In
Extending the term of copyright proWith that I would ask my colleagues this effort because they too recognize
tection by 20 years will ensure that the to support this legislation.
the importance of the artistic commuAmerican public continues to enjoy the
Madam Speaker. I yield back the bal- nity.
contributions made by our creative ance of my time.
So really this is a spirit of biparticommunity. In addition, it would
Mr. SENSENBRENNER.
Madam sanship, this is a good bill, and I urge
eliminate
harmful
discrimination Speaker, I yield 2 minutes to the gen- all Members to support it as it reaches
against American works abroad. Copy- tleman from Florida (Mr. FOLEY).
the floor tonight.
(Mr. FOLEY asked and was given perright protection benefits the public. It
Mrs. BONO. Mr. Speaker, I rise to extend
promotes the creation of educational mission to revise and extend his re- my deep appreciation to my colleagues, inmaterials, widens the dissemination of marks.)
cluding the gentleman from Florida, for honorMr. FOLEY. Madam Speaker, I want ing Sonny with the legislation before us today.
information and provides countless
hours of entertainment. Copyright to take a moment to thank the gen- I support this billand ask my colleagues to do
products such as movies, software, tleman from Wisconsin (Mr. SENSEN- the same.
Copyright term extension is a very fitting
music and books contributed more BRENNER),the gentleman from Florida
than $275billion to the U.S. economy (Mr. MCCOLLuM), the gentleman from memorial for Sonny. This is not only because
in 1996and employed more than i/z North Carolina (Mr. COBLE)and, of of his experience as a pioneer in the music
course, the House leadership for bring- and television industries. The most important
million workers.
It is clear that we must be as vigilant ing this important measure to the floor reason for me was that he was a legislator
in protecting intellectual property as tonight and spend a moment of special who understood the delicate balance of the
we are protecting physical property. tribute to our good friend Sonny Bons constitutional interests at stake. Last year he
Unfortunately, without the enactment who was basically the one that brought sponsored the term extension bill, H.R. 1621,
He was active
of this legislation, U.S. copyright own- this bill to the attention of the floor. in conjunction with Sen. HATCH.
ers would continue to be at a critical Sonny, as many of my colleagues on intellectual property issues because he
disadvantage in overseas markets. The know, was a song writer and cared truly understood the goals of Framers of the
European Union, which Is the largest deeply about the rights of performers Constituion: that by maximizing the incentives
market for U.S. copyrighted products like himself who had created music and for original creation, we help expand the public
protects its own products for 20 years wanted that protection under law as store-house of art, films music, books and now
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also, software. It is said that "it all starts with

acted legislation that those countries beIf the amendment were adopted, we know
that it
a song," and these works have defined our lieved violated our WTO obligations and im- that our trading partners will clai
paired their interests.
is an overly broad exception that violates
culture to audiences wod-wide.
You have also asked whether our trading our obligations under the Berne Convention
Actually, Sonny wanted the term of copy- partners could respond to the passage of for the Protection of Literary Works and the
right protection to last forever. I am informed music licensing
legislation
in a manner that Agreement on the Trade-Related Aspects of
by staff that such a change would violate the would compromise the integrity ofthe copy- Intellectual Property Rights CTRIPs AgreeConstitution. I invite all of you to work with me right sectorsand other sectorsof the U.S. ment). We are equally concerned that enacteconomy.
It
is
difficult
to
predict exactly ment could sacrifice the interests of U.S.
to strengthen our copyright laws In all of the
ways available to us. As you know, there is how our tradingpartners would react to the music copyright owners abroad to satisfy the
passage of legisation resemblingthe Fair- demands of those domestic interests that
also Jack Valenti's proposal for term to last ness in Musical Licensing Act. We are cer- seek uncompensated use of their music.
The
forever less one day. Perhaps the Committee tain,however. that the reaction would be a American music industry is the most sucmay look at that next Congress.
strong negative one.One ofour most impor- cessfil in the world, and royalties from forIn addition, this bill also presents a signifi- tant trading partners, the European Union eign performances are an important source
cant change in the music licensing system.
(EU),has already expressed significant con- of income for U.S. artists and composers. If
Everyone must remember that I was a small cern about the pending legislation, and we we expand the exemptions in our law as conbusiness woman before I came to Washing- know that EU officials are foilowingits templated in H.R. 789. other countries may
The EU is use that as an excuse to adopt this or other
ton. I am sympathetic to the concerns raised progress in Congress very closely.
currently threatening to bring dispute set- exemptions in their copyright laws, thereby
by many industres. Unfortunately the gener- tiement proceedings
in the WTO challenging leading to economic losses to U.S. music
ous exemption included in this bill tests my the existing "home style' exceptionin U.S. copyright owners in hundreds of millions of
patience because it comes at the expense of copyright law as overly broad. The pending dollars.
Accordingly. the Administration strongly
songwriters. The current system has worked legislation. as you know.would expand that
for decades, and in my view seras the public exception, and thus wuld likely elicit a urges the House to reject any attempt to attach the provisions of H.R. 789 to H.R. 2589.
strong
meaction.
well.
Finally. you have asked whether it is the Thank you foryour consideration.
Yet, we must bring this bill forward today.
Sincerely,
ofthe Administration tooppose a legOur inaction risks a response from the inter- policy
WILLIAMM. DALEY.
islative package that violates our multilatnational community. While one of the goals of eral trade obligations. We cannot generaiaz
PATENT ANDTRADEMARK
OFFICE
term extension is having our system conform about the Administration's likely position
Washington,
DC,
January 16, 1998.
to a strong international standard, I am trou- on legislation in the abstract, but can reitwith which we take alt Hon. HowARD CoBLE,
bled to learn that with the music licensing sec- erate the seriousness
Chairman, Subcommittee on Courts and Inteltion, we risk violating our international treaty of our international commitments. With relectualProperty,
obligations. These treaties protect American spect to music licensing, the Administration Committee en the Judiciary, House of Rephas opposed the pending legislation for a
reetatire, Washiingo, DC.
property overseas, for example under the
wide variety ofpolicy reasons.
DEAR MR. C HIRMxAN:
We received the atBarne Convention and the TRIPS agreement
I appreciate this opportunity to reiterate
I ask that the RECORDInclude the following let- the Administration's concernsregarding the tached letter from the late Representative
ters from the U.S. Trade Representative, the pending legislatio and would be pleased to Sonny Bono raising issues concerned with
Patent and Trademark Office, the Department respond to any further questionsthat you certain provisions in H.R. 789. the "Fairness
in Music Licensing Act." In view of the tragof Commerce, and the Register of Copyrights might have.
ic and untimety death of Mr. Bono and the
Sincerely,
concerning the possible serious international
importance of these issues. I thought we
RiCHARD
W.
FISHER,
consequences of this portion of the bill.
should send this response to you so that the
Acting.
I am hopeful that we in the House Judiciary
Committee could be made aware of the depth
of his concerns. I am pleased to share the AdCommittee will have the chance to revisit this
THE SECTARY OF COMMERCE,
views on this issue with you.
Issue, and pursuant to our oversight powers,
Washington,
DC March 20,9998. ministration's
As we testified last summer. the Adminisreview its effect on American songwriters and Han. NEWT GINGRICH.
tration is concerned that the United States
our multi-lateral trade obligations. Further, this Speaker ofthe Hose ofRepresentatves,
maintain its role as the world's leader in enmay be an unconstitutional taking of property. WAshiRgon. DC.
DcAR Ms. SPEAKER: The House may con- suring adequate and effective intellectual
The talented men and women who write our sider H.R. 2589.
the "Copyright Term Exten- property protection. We are seriously conmusic may rest assured that I will continue to sion Act," next week. The Administration cerned, as are you, that, if enacted, section
t10(5)
of H.R. 789,could be challenged by our
be their advocate in the House.
supports passage of this bill,
as reported by
Again, I truly thank all of my coleagueas for the House Judiciary Committee, and urges trading partners, who could argue that it is
an overly broad exception that would violate
this tribute to Sonny.
favorable consideration. I have been in- our obligations under the Berne Convention
THE U.S. TRADEREPRESENTATIVE,
formed, however, that there also may be an for the Protection of Literary and Artistic
attempt by supporters of H.R. 789,the "Fair- Works.
Washington, DC, August 26. 1998.
Hon. MARYBONO.
ness in Musical Licensing Act of 1997." to
We are also concerned that we should not
U S. House ofRepresentatives, Wachfngton, DC. add the provisions of that billto H.R. 2589. Sacrifice the interests oF U.S. music copyDEAR CoNaGRFssWOsA BONO: Thank you The Administration strongly
poses the right owners-authors, composers and pubfor your recent letter regarding the Fairness provisions of H.R. 789 and urges that any lishers-abroad to satisfy the demands of
in Musical Licensing Act. As you note in such amendment berejected.
these domestic interests who would seek to
The Administration strongly opposes H.R. permit uncompensated use of their music.
your letter, Administration officials have expressed serious concerns about this legisla- 789bemuse it would amend section 110of the The American music industry is the most
tion on a number of occasions. If this legisla- Copyright Act of 1976in ways that effec- successful in the world. and American popution is passed, we believe that our trading tively strip music copyright owners of one of lar music is publicly performed widely in virpartners will argue that it violates our inter- their fundamental rights under the Copy- tually every country on the planet. Royalnational obligations under the WTO Agree- right Act-the right of copyright sers of ties frem those foreign performances is an
meat an Trade-Related Aspects of Intellec- literary, musical, dramatic. audiovisual and important part of the income for U.S. artists
other works to publicly
perform chir copytual Property Rights.
righted work or to authoriae the perform- and composers. Creating in our own copyYou have asked whether it is fair to canright law anything more than a de asinisu
elude that there would be repercussions in ance by others. For example. the billr- exception so the public performance right
the global community if Congress passed leg- places the limited "small business" or wil be used against us internationaly. when
islation that vialated U.S. multilateral trea- "home style" exemptions of current law, other countries seek to exact similar limitaty obligations. Your question is phrased as a which provide for minimal public use of a tions. If put in place, such limitations would
hypothetical one and we assume that it is private-type radio or television under sec- keep U.S. music copyright owners from cotnot limited to the music licensing context. tion110(5)
ofthe Copyright Act, with a much lecting royalties for the public performance
In general, ve would expect that our rei- broader exemption based on whether an "ad- of their works in those countries which
tiors with our trading partners would be im- mission fee" is charged or the transmission would cause hundreds of millions of dollars
paired if the United States enacted legisla- is otherwisenot licensed. This change would in losses to U.S. music copyright owners,
tion that was inconsistent with its previous thereby expand the limited"home style" exAs you have noted in your letter, the curcommitments. In response to your second emption to encompass profitable restaurants rent "home style exception" has been apquestion-again, as a general matter-we and bars and would favor these establish- plied by the courts to exempt establishments
would also expect that our trading partners ments atthe expenseof the copyright owner of approximately 1000 square feet. The Irish
might pursue action in the World Trade Or- and his or her Constitutionally granted Performing Rights Organization has requested the Commission of the European
ganivatinn WTO) if the United States en- rights.
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Communities to investigate the consistency
of the "home style exception" with the
Berne Convention. We believe that this request is groundless. We believe that the
courts' ability to apply the "home style exception" on a case-by-case basis is appropriate and that legislating a specific size exemption would be problematic. If there are
to be further limitations on the public performance right, such limitations should be
the subject of private agreements and not set
in legislation.
We share your concern that,if it is determined that there must be specific guidance
in the copyright law, an exception tailored
to the kind of equipment usedmight be more
appropriate. but even in this case, we are
concerned that it could lead to substantial
erosion of the public performance right, and
could lead to the erosion of other rights. As
we Continue to urge other countries to improve their intellectual property protection.
we should nat be weakening our own laws by
the imposition of additional limitations on
the rights of copyright owners. As we noted
in our earlier testimony, we believe that privatenegotiations to exempt certain perform
nes or sizeof establishments are the ap
propriate solution, consistent with our teaty obligations.
Sincerely,
BRUCE A. LEsIANN.
Assistant
Secretary
ofComm and
Commissioner
of Patents and Trademarks.

copyright merely to turn on, in a public loudspeaker or any other analogous instruplace. an ordinary radioor television receiv- ment transmitting by signs, sounds, or iming apparatus of a type commonly sold to ages, the broadcast of the work." The World
members of the public for private use. This Intellectual Property Organization Guide to
exception would apply for the most part to the Berne Convention (Paris Act 1971) (1978)
the incidental entertainment of small public states:
audiences (patrons in a bar, customers get"Finally, the third case dealt with in this
ting a shoeshine, patients waiting in a doc- paragraph is that in which the work which
tor'soffice, etc.). It is not intended to ex- has been broadcast is publicly communicated
empt larger establishments, such as super- e.g., by loudspeaker, or otherwise, to the
markets. bus stations, factories, etc.. in public. The case is becoming more Common.
which broadcasts are not merely received in In places where people gather (cafes. resthe usual manner of a private reception, but taurants. tea-rooms, hotels, large shops.
are transmitted to substantial audiences by trains, aircraft, etc.) the practice is growing
means of a receiving system connected with of providing broadcast programs . . . The
a number of loudspeakers spreadover a svide question is whether the license given by the
area.The exemption would alsonot apply in author to the broadcasting station covers, in
any case where the public is charged directly addition, all the use made of the broadcast
to see or hear the broadcast.- Id. at 44.
which may or may not be for commercial
The legislative history shows that the ra- ends." Id. notes 11 and 12 at 6i. The Conventionale for the subsection was that the sec- tion's answer is no. Id. note 12.
ondary use of the transmission by turning on
In 1988 Congress decided to adhere to the
an ordinary receiver in public isso remote Berne Convention to increase protection for
and minimal that no further liability should United States' interests in the international
be imposed.
copyright arena. The House Report on the
During the revision process the Supreme implementing legislation states:
Court decided TwentiethCentury Music Corp.
"... the relationship of Berne adherence
v. Aiken, 422 U.S. 151(1975)
which, though ad- to promotion of U.S. trade is clear. American
dressing the issue of what constituted a per- popular culture and information products
formance under the l909law. raised ques- have become precious export commodities of
tionsaboutthe proper interpretation of sec- immense economic value. That value is
tion 10(5).The Senate, House and Con- badly eroded by low international copyright
ference Committee Reports all written after standards. Berne standards are both high,
Aiken indicate how that case woeld be de- reasonable and widely accepted internationcided under the 1976Copyright Act. The ally. Lending our prestige and power to the
House Report states that Aikenrepresented international credibility of those standards
THE REGISTEROF COPYRIGHTS,
Washington, DC,Sept 28, 994. the outerlimit of the exemption; (Aiken op- will promote development of acceptable
erated a small fast-food restaurant which copyright regimes in bilateral nd multilatHon. WILLIAMJ. HUGHES.
had a radio with four ordinary speakers in eral contexts." H.R. Rep. No. 609, 100th
Chairman,Mouse Subcommitceon Intellectual
Property and JudiciaI Administration, the ceiling.) That report states that the line Cong.- 2d Ses. 19-20 (1900).
should be drawn here. It goes on to say "the
To expand the section 110(5) exemption
Washington,
DC.
DEAR CHAIRMAN HUGHES: I would like to clause would exempt small commercial es- would send the wrong signal. Moreover. I am
comment on H.R. 4936,the "Fairness in Mu- tablishments whose proprietors merely bring not aware of any new or unusual difficulties
sicalLicensing Act of 1.94,."
which was intro- onto their premises standard radio or tele- with respect to the licensing of music in
duced on August 10. 1994.
I have a number of vision equipment and turn it on for their commercial establishments. I urge you to reconcerns that I would like to share withyou. customers' enjoyment." H. Rep. No. 1476, consider this amendment.
94th Cong.. 2d Sess.87 (1076).
With respect to the particular language in
AMNDMENT TO SECTION110(5)
The House Report also suggests some of the proposed amendment to section 110(5).
My first concern is with the proposed the factors to consider in particular coseslet me raise some additional questions. The
amendments to 17 USC §110(5):
that section the size.physical arrangement, and noise proposed language contains no limitation on
represents a narrowly crafted exemption to level of areas within the establishment
the type of equipment, and it could permit
the copyright Owner'sexclusive right of pub- where the transmissions are made audible or businesses to use sophisticated equipment
licperformance under section 106(4).
I be- visible. The Conference Committee Report with no limitation on the number of speaklieve that H.R. 4936 would make major states that the establishment involved is "of
ers or the size of a television semen.
changes and would violate our treaty obliga- sufficient sizeto justify, as a practical matThe Copyright Office also wanders about
tions.
ter, a subscription to a commercial back- the interpretation of "indirect charge."
At the time section 110(5) was enacted into ground music service." H.R. Cenf.Rept. No. There is no indication on how this is to be
law the United States was not a member of 1733 94thCoeg., 2d Sss. 75 (1976)."
interpreted. Entertainment and background
tceBerne Convention. The United States beIt is true that there has been litigation on music is frequentiy part of the overhead cost
came a signatory to the Berne Convention on the scope of section 110(5) exemption; some of running an establishment. Would overhead
March 1, 1989.In joining the Berne Conven- courts have relied on the legislative history costs built into the price of food, for examtion the United States reviewed its copy- while othershave refused to go beyond the
ple. make this exception unavailable?
right law to make sure that it was consistent plain language of the statute.
CHORALGROUPEXEMPTION
with the requirements of Berne. For the
At the time that the United States joined
This proposal exemption would eliminate
most part deficiencies in our law wern cor- the Berne Convention courts had consistrected in the Berne Convention Implementa- ently held that the §110(5)
exemption was liability for public performance of a "nontion Act of l980 P.L. 100-068.
102 Stat. 2853 not available to businesses financially capa- dramatic musical work by a choral group of
(loll). One of the sections mviesed /as sec- ble of paying reasonable licensing fees for a nonprofit educational institution choral
tion 110(5). An Ad Hoc Working Group on the use of music. However. since thattime group, unless a direct or indirect charge is
U.S. Adherence to the Berne Convention two decisions have significantly expanded made to hear the performance." I understand
noted that section 110(5) was an extremely scope of the exemption. BroadcastMusc, Inc that this change was suggested in response
narrow exemption to the public performance , Claire's Bauiqm. 949 F.2d 1482(7th Cir. to complaints that performing rights organiright and that the case lav interpreting that 191)and Edison Brothers Stores Inc. v.Broad- zations were attempting to require school
section had not broadened the exemption be- castMuslc Inc., 954F.2d 1419 (8thCir. 1992).It groups to pay license fees for performing seayond Congress' intent. The Working Group can be argued that the holding inthese cases sonal musical compostions.
The Copyright Act of 1976 already covers
noted that the exemption did not extend to violate the spirit, ifnot the letter, of the
most situations in which a choral group conthe useof loudspeakers or any sort of speak- Berne Convention.
My concern is that the proposed amend- nected with a non-profit institution may be
er arrangement which was the characteristiesof a commercial sound system and there- ment to section 110(5) would do further vio- permitted to perform works freely. Section
110(4) contains a nonprofit exemption for perfore found section 110(5) compatible with the lence to our Berne Convention obligations.
Berne allows only narrow exemptions to formance of nondramatic literary and musiprovisions of the Convention.
Let roe quickly review part of the legisla- the author's exclusive right to authorize cal works if the performance is "without any
tivehistory of section 110(5).
The 1965Sup- public performance. Thus, only in rare in- purpose of direct or indirect commercial adplementary Report of the Register on the stances may third parties use a broadcast vantage and without payment of any fee or
General Revision of the Copyright Law stat- without a license and without remuneration other compensation for the performance to
to the author Article 11 bis(1) (iii) estab- any of its performers, promoters, organizers
ed:
"The intentionbehind this exception is to lishes the exclusive right of the author to . . .. 17 U.S.C. 5110(4). If there is a charge.
make clear that it is not an infringement of authorize the "public communication by the exemption is still available if the net
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proceeds are used exclusively for eduACCESSTO REPERTOIRE
TITLE I-CONSUMERBANKRUPTCY
cational,charitable or religious purposesThis proposed section mandates free access
PROVISIONS
Although a copyright owner may prohibit to critical information about copyrighted
SubtitleA
-Needs basedbankruptcy
suds a performance by servingthe perform- works by those who wish to license use of the Sec. 101.Conrsien
log orgozation svith a signed wcrtten no- works from performing rights organiaations. Sec. 102. Dismissal or conversion.
tice, this is rarely done.Thus, it weuld seem We think it is unwise to mandate provision Sec. 103. Notice of altarnatres.
that virtually all performances by such cho- of this information at this time. Moreover. Sec. 104. Debtor finanial manageent training
ral groups are already coveredeither by ex- address and telephone informationabout autestprgram.
isting
licenses or existing exemptions. I urge thors who no longerare copyright owners
Subtitle B-ConsumerBankruptcyPzeotions
you in reconsider the necessity for a further seems unwarranted.
exemption,
ASCAP is now providing information about See 105. Defnitions.
AREBfTATIONOF RATE DISPUTES
its activities and its membership via Sec. 106. Disclosures,
The proposed legislation allows a defend- CompuServe's Entertainment Drive. In addi- See 107. Debtors bill of rights.
08.Enforcent.
ant in a copyright infringement suit invlv- tion, BMI recently launched its accessible
lnga licensed nondramatic musical work to database containing informationthat more Sec. 109-Sense of the congress.
admit liability but contest the amount being than satisfies the needs evidenced by H.R. Sec.110. Discouraging abuse reaflIrsation
practices.
Sec. S.The Library of Congress and the
charged for the license. Either the defendant 4936's
or the plaintiff in the suit swould be ableto Copyright Office are working with the Cor- Sec 111. Promotion alternative dispute rmaurequest arbitration of the licensing fee under poration for National Research Initiative to
tion
forcreditxtendevelop an electronic copyright management Sec.112 Enhanced disclosure
28U.S.C. 652(e).
.ans
.
securedbya dwlig
This section would reconigure the dispute system; a key feature of this system will
reolution process between the performing make certain basic information about copy- Sec. 113. Duaue ditcord
rights societies and their licensees. Cur- right osinersavailableto the public for 1I- Sec. 1i Enhanced disclosure under an apenend oreditplan.
rently, ASCAP rates may be altered by the cesing purposes.
of savingsearmarked for
In conclusion,
I urge you to reconsider this Sec. 111. Protection
federal district court of the Southern Disthe pastiecondary education of
trict of New York, although this is far from legislation. Many of the problems H.R. 4936
children.
a daily practice. Neither BIbt nor SESAC has is attemptcog to resolve are currently being
ouch a mechanism; disputes about their rates addressed elsewhere; thus, the proposed log
SeC.g1-. Effect ofdischarge.
must be solved by means of negotiation. islation seems premature. In at leastone Sec.11. Automatic ts.
However,BMI has asked the United States case. thenew exemption for choral groups, it se,118. Dscaorgingbadfaith repeat ihnge
ln.
it
roetn
Department of Justice for permission to is difficult to see where the problem is, and Sec'119 curing a
amend its consent decree to provide for a finally. the proposed modification t§1(5) Sec. 121. Curbingabun e Mofgs.
rate court similar to that nose in place for seems unwise.
. Debtor retention afpeona prprty
Se
security.
Sincerely.
ASCAP. The Justice Department has agreed
from the automatic stay when
PRelief
and opened a public comment period on this
the debtor does not complete inMARYcE-nSPETERS,
MI auld like to designate the
matt.o
SENSENBRENNER.
Madamcoltrl
wYr
as
its
rate
Mr.
Soter
Dititof
Southern District of New Yto sitsarte
Register of Copyrights.
tended correnderof ransomerdebt
cour When thecomment periodcloses, that
cetiaceraf
Speaker, I have no further requests for Sec. 123.Gisngsecuredcreditorsfairtreatment
court may agree to BMIs requested changes
or may disagree and suggest an alternative: time, and I yield back the balance of
in chapter 13.
We feel a trend may be developing that my time.
Ser. 124. Restraining abusive purchases n sewould provide more efficient administration
The SPEAKER pro tempore (Mrs.
cured credit.
ofrate disputes and that amendment at this WILSON). The question is on the motion Sec. 125 Fairvaluation ofcfolateral.
time is premature.
offered by the gentleman from Wiscon- See, 126. Ecemptions.
Furthermore. H.R. 4936 would allo
any sin (Mr. SENSENBRENNER) that the Sec. 127. Limitation.
party who disagrees with the licensing orgaSe 120. Rallingstock equipment.
nisation to demand arbitration proceedings. House suspend the rules and pass the Sn. 129 Dischargeanderchapter I.
This proposal may be a more cost effective Senate bill, S. 505.
Sec.130.Bankruptcyjudgeships
system for an individual defendant who adThe question was taken; and (two- Sec. 131.Additional amendments to title11,
mits liability, but itcould create a tremen- thirds having voted in favor thereof)
United States code.
dous burden on the licensing organizationsthe rules were suspended and the Sen- Se. 132. Amendment to section 1325of tite 11,
to address each complaint individually. Even ate bill was passed.
Unifted States code.
arbitration proceedings are thie-cosuming
A motion to reconsider was laid on Ox. 133. Applicatin of the codebtor stay only
a n
re
sultind
arrageent of tha
x.
when the stayprotects the debtor.
oa
not resIt in an arrangdefn th
table:
Sec.134,Adequateprotectionforinuestom.
any fairer to copyright owners or users than '
Se. 135. Limitationon luury goods.
a negotiated licensing agreement would have
been. Such a result would make it difficult
CONPEEaNE REPORT ON
3110,
Ox 136 Guring debtors
p. the abiity to keep
for representatives of performers to set BANKRUPTCY REFORM ACT OF 1998
leased personal property by asprices for me consistently. as they are reMr. GEKAS submitted the following See. 137. Adequate protection of lessers and
quired to do now.
conference report and statement on the
purchasemoney secured creditm.
I am also troubled by the proposed conforming amendment to Title 28of the United bill (NR.
3166) to amend title 11 of the Sec. 130, Autematicotay.
period between bankruptcy
Extend
140
States Code concerning civil actions for United States Code, and for other pur- Sec.
discharges.
copyright infringement. The
proposed Poses:
Sea.141.Definition of domestic support oblgaamendment says that upon a request by eiCONFERENCE REPORT (H.REPT. 105-794)
than.
ther party for arbitration, as set out in seEThe committee of conference on the dis- Sec. 142.Prioritiesfor claims for domestic suption 4 of N.R. 4936,
a district Court may refer agreeing votes of the two Houses on the
port obligations.
the dispute sith respect to that defendant to amendment of the Senate to the bill (N.R. Sec 143. Requirements to obtain conlirmation
arbitration. It also says that [elach district 3150). to amend title II of the United States
and discharge in cases involving
court shall establish procedures by local rule Code, and for other purposes, having met,
domestlisupportoblgations.
authorizing the use of arbitration under this after fulland freeconference.
have agreedto Sea 144.Eeptions to automaticstay in dosubsection."
proceedmestic support oblgation
retheir
to
and do recommend
recommend
with spective
orged
court be eures
district
Shouldeach
cretin ecodit
of
olesnd
arg dHousesas follows:
logo.
creatinga setofrulesand procedursregard- That the House recede from its disagree- Sec. 145. Nonrbschaegeabliry of certain debts
nondramatic musical works? Since courts moot to the amendment of the Senate and
for alimony, maintenance, and
bavo extremely busy schedules, it does not agree to the same with an amendment as folsupport.
haveaetreme busy
cedles. ito ioese lows:
Se 146.Continued
liability
ofproperty.
appoar to be judicially efficient to impose
In leu of the matter proposed to be in- Se. 147.Protection of domestic support claims
new duties on all district courts. Moreover, serted by the Senate amendment, insert the
against preferential transfer mepermitting each court to set its own rules following:
Ham.
would likely result in an uneven,patchsork
. Sec.148.Deflton ofhousholdgoodsand ancoNTE
1. SHOT TITLE;
effect that is undesirable as well as unpre- SEI
tques.
as
be
cited
may
Act
-This
Il
3
SHORT
(a)
District
dictable. In addition, the Southern
Sec. 149 Nofdischargeabledebts.
Court of New York and the legal representa- the "Bankrptcy Reform Act of99".
TITLE If-DISCOURAGING BANKRUPTCY
(b)TABLE OF COivTgNs.-The table of contive.s of the private parties have developeda
ABUSE
rentsof this Act is asfollws:
certainexpertise in music licensing matters
that other courts eould take time to gain.
Se. 1.Short title; table ofcontents.
Sec 201. Reenactment of chapter l2.
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