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not about the politics of pro-life and
pro-choice. It is legislation that addresses a far more fundamental issueour intolerance, as a civilized community, to allow this unparalleled cruelty
to continue.
I thank Senator SANToRuM for his
heartfelt dedication and determination
to making this issue a priority for the
Senate this session. His sincere, passionate speeches delivered during floor
debate spoke directly to the hearts of
his colleagues and to the American
people.
This is the second time the Senate
has voted on an override of a Clinton
veto of a prohibition on partial-birth
abortion. The will of both Houses of
Congress, and of the American people
is clear. I am dedicated to passing the
partial-birth abortion ban, as I know
are most of my colleagues in the Senate, We will continue this fight until
we have succeeded, and I urge the Senate leadership to make the ban on partial-birth abortions the first piece of
legislation we take up in the 106th Congress.
MESSAGES FROM THE HOUSE
RECEIVED DURING ADJOURNMENT
SIGN1D
ENROLLED
JOINTRESOLUTION

Under the authority of the order of
the Senate of January 7, 1997, the Sec-

retary of the Senate, on September 18,
1998, during the adjournment of the
Senate, received a message from the

House of Representatives announcing
that the Speaker has signed the follow-

Ing enrolled joint resolution:
N.J. Res. 128.Joint resolution making continning appropriations for the fiscal year
1919,and for other purposes.
Under the authority of the order of
the Senate of January 7,1997, the enrolled joint resolution was signed by
the President pro tempore (Mr. THutMOND)
on September 21. 1999.

entered and recorded on the Army. Navy, Air
Force, and Coast Guard Medal of Honor Roll
(Rept. No. 105-339).
By Hr. SPECTER, from the Committee on
Veterans' Affairs, with an amendment In the
nature of a substitute:
S. 1021:A bill to amend title 5, United
States Code, to provide that consideration
may not be denied to preference eligibles applying for certain positions in the competitive service, and for other purposes (Rept.
No. 105-340).
By Mr. SPECTER, from the Committee on
Veterans' Affairs, with an amendment:
S. 2273:A bill to increase, effective as of
December 1. 1998, the rates of disability compesation for veterans with service-connected disabilities, and the rates of dependency and indemnity compensation for survivors of certain service connected disabled
veterans, and for other purposes (Rept. No.
105-341).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS
The following bills and joint resolutions were introduced, read the first
and second time by unanimous consent, and referred as indicated:
By Mr. BREAUX (for himself, Mr.
MACK,and Mr. FAIRCLOTH:
S. 2502. A bill to amend title 17, United
States Cede. to provide for protection of certain original designs: to the Committee on
the Judiciary.
By Mr. DOMENICI:
S. 2503. A bill to establish a Presidential
Commission to determine the validity of certain land claims arising out of the Treaty of
Guadalupe-Hidalgo of 1848 involving the descendants of persons who were Mexican citizens at the time of the Treaty; to the Committee on Energy and Natural Resources.
By Mr. DASCHLE (for Mrs BOXER):
S. 2504.A bill to authorize the construction
of temperature control devices at Folsom
Dam, California: to the Committee on Energy and Natural Resources,
By Mr. CRAIG (for himself and Mr.
KsTPTHnaO ):
S. 2505.A bill to direct the Secretary of the
Interior to convey title to the Tunnison Lab
Hagerman Field Station in Gaoding County,
Idaho, to the University of Idaho; to the
Committee on Environment and Public
Works.
By Mr. GRASSLEY (for himself, Mr.
KYL.and Mr. MATCH):
SJ. Res. 56. A joint resolution expressing
the sense of Congress in support of the existing Federal legal process for determining the
safety and efficacy of drugs, including marijuana and other Schedule I drugs, for medicinal use; road the first time.
By Mr. KYL (for Mr. GRASSLEY(for
himself. Mr. KYL, and Mr. MATCH)):
S.J. Res. 57. A joint resolution expressing
the sense of Congress in support of the existing Federal legal process for determining the
safety and efficacy of drugs, including mariJuana and other Schedule I drugs, for medicinal use; to the Committee on Labor and
Human Resources.
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Tll VESSELHULLDESIGN
PROTECTION
ACT OF

* Mr. BREAUX. Mr. President. today I
introduce a bill cosponsored by Senators MACK and FA1mCLOTH entitled the
Vessel Hull Design Protection Act of
1998. This bill will attempt to stop a
very troubling problem facing America'smarine manufacturers-the unauthorized copying of boat hull designs.
Such piracy threatens the integrity of
the United States marine manufacturing industry and the safety of American boaters.
A boat manufacturer invests significant resources in creating a safe, structurally sound, high performance boat
hull design from which a line of vessels
can be manufactured. Standard practice calls for manufacturing engineers
to create a hull model, or "plug", from
which they cast a "mold". This mold is
then used for mass production of boat
hulls. Unfortunately, those intent on
pirating such a design can simply use a
finished boat hull to develop their own
mold. This copied mold can then be
used to manufacture boat hulls identical in appearance to the original line,
and at a cost well below that incurred
by the original designer.
This so-called "hull splashing" is a
significant problem for consumers,
manufacturers, and boat design firms.
American consumers are defrauded in
the sense that they do not benefit from
the many aspects of the original hull
design that contribute to its structural
integrity and safety, and they are not
aware that the boat they have pur-

chased has been copied from an exist-

ing design. Moreover, if original manufacturers are undersold by these copies,
they may no longer be willing to invest
in new, innovative boat designs-boat
designs that could provide safer, less
expensive, quality watercraft for consumers.
In the past, a number of States have
or
enacted
anti-boat-hull-copying
"plug mold", statutes to address the
REPORTS OF COMMITTEES
problem of hull splashing. These States
The following reports of committees
Include my State of Louisiana, as well
were submitted;
as Alabama, Califomia, Florida, Indiana. Kansas. Maryland, Mississippi,
By Mr. THOMPSON. from the Committee
on Governmental Affairs, with an amendMissouri, Tennessee, and Wisconsin.
ment In the nature of a substitute and an
However, a decision by the U.S. Suamendment to the title:
Bonito Boats v.
preme Court in
H.R. 2675:A bill to require that the Office
Thundercraft Boats, Inc., 489 U.S. 141
of Personnel Management submit proposed
(1989),
invalidated
these
State statutes
legislation under which group universal life
on the basis that they infringed on the
insoranee and group variable universal life
federal government's exclusive jurisInsurance would be available under chapter
diction over the protection of intellec17 of title 5, United States Code. and for
other purposes (Rapt. No. 105-337).
tual property. In essence, the Supreme
MURKOWSKI,
from
the
Committee
By Mr.
Court held that vessel hull design proon Energy and Natural Resources:
tection may he a legitimate goal, but it
Report to accompany the bill (H.R. 2493)to
is Congress' job to provide it,not the
establish a mechanism by which the SocStates. The legislation we are introretary of Agriculture and the Secretary of
ducing today is designed to do thatjob.
1
the Interior can provide for uniform manageON
INTRODUCEDJ
STATEMENT
Such initiatives as this one are not
ment of livestock grazing on Federal lands
BILLS AND JOINT RESOLUTIONS
(Rapt, No, 105-338).
new to Congress. In 1984, Congress
By Mr. SPECTER, from the Committee on
By Mr. BREAUX (for himself, Mr. acted to protect the unique nature of
Veterans' Affairs, with an amendment in the
design work when it passed the SemiMACK, and Mr. FAIRCLOTHO;
nature of a substitute and an amendment to
S. 2502. A bill to amend title 17, conductor Chip Protection Act. This
the title:
act was designed to protect the mask
Code,
to
provide
for
proUnited
States
S. 730: A bill to make retroactive the entitlement of certain Medal of Honor recipients tection of certain original designs; to works of semiconductor chips, which
are essentially the molds from which
to the special pension provided for persons the Committee on the Judiciary.

F
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the chips are made, against unauthorIzedduplication. I believe that the approach Congress took in that legislation should also be applied to protect
boat hull designs. The Boat Protection
Act of 1998 would work in concert with
current federal law to protect American marine manufacturers from harmful and unfair competition.
Mr. President, I want my colleagues
to take note of the fact that an idenhas already been
tical bill, H.R. 2696,
passed in the House of Representatives
by unanimous consent. I want to urge
my colleagues to support the Vessel
Hull Design Protection Act of 1998 and
to Join in this effort to protect the
American public and the marine manufacturing community from the dangers
and impropriety of hull splashing.
Mr. President, I ask unanimous consent that the text of the bill be printed
in the REcohD.
There being no objection, the bill was
ordered to be printed in the RECORD,as
follows:
S. 2502
Be Itenacted
by the Senate and House of Representatives of the United States of America In
Congress assembled,
SECTION
1.SHORT TITLE.

This Act may be referred to as the "Vessel
Hull Design Protection Act".
DE2.PROTECTION OF CERTAIN ORIGINAL
SEC.
SIGNS.

Title 17.United States Cods,is amended by
adding at the end the following new chapter:
"CHAPTER 12-PROTECTION OF ORIGINAL

DESIGNS
"Sec.
"1201. Designs protected.

"1202.Designs
not subject to protection.
"1203.Revisions. adaptations, and rearrangements.
"1204. Commencement of protection.
"1205. Term of protection.
"1206. Design notice.
"1207.Effect of omission of notice.
"1208.Exclusive rights,
"1209,Infringement.
"1210.Application for registration.
"1Il. Benefit of earlier filing date in foreign

country.

"1212. Oaths and acknowledgments.
'1213. Examination of application and issue
or refusal of registration.
"1214. Certification of registration.
"1215. Publication of announcements and indexes.
"1216.Fees,
1217. Regulations.
"1218.Copies of records.
"i219. Correction of errors in certificates.
"1220. Ownership and transfer.
"1221. Remedy for infringement.

"1222.Injunctions.
"1223.Recovery for infringement.
"1224.Power of courtover registration.

"1225.Liability for action on registration
fraudulenty obtained.
"1226. Penalty for false marking.
"12Z7. Penalty for false representation.
"1278,Enforcement by Treasury and Postal
Service.
"1229,
Relation to design patent law.

"1230.
Common law and other rights unaffected.

"1231.Administrator; Office of the Administrator.

"1232. No retroactive effect.
"120 . Designs protected
PRoTEcTzo."(a) DESIGNS
"(1) IN GENERAL.-The designer or other
owner ofan original design of a useful article

which makes the article attractive or distinctive in appearance to the purchasing or
using public may secure the protection provided by this chapter upon complying with
and subject to this chapter.
- (2)VEsSEL HILLS,-The design of a vessel
hull. including a plug or mold, is subject to
protection under this chapter, notwithstanding section 1202(4).
-(b) DEFIIIONS.-For the purpose of this
chapter, the follosing terms have the following meanings:
"(1) A design is 'original' if it is the result
of the designer's creative endeavor that provides a distinguishable variation over prior
work pertaining to similar articles which is
more than merely trivial and has not been
copied from another source.
"(2) A 'useful article' is a vessel hull, including a plug or mold, which in normal use
has an intrinsic utilitarian function that is
not merely to portray the appearance of the
article or to convey information. An article
which normally is part of a useful article
shall be deemed to be a useful article.
"(3) A 'vessel' is a craft, especially one
larger than a rowboat, designed to navigate
on water, but does not include any such craft
that exceeds 200feet in length.
"(4) A 'hull' Is the frame or body of a vessel, including the deck of a vessel, exclusive
of masts, sails, yards, and rigging.
"(5)A 'plug' means a device or model used
to make a mold for the purpose of exact duplication, regardless of whether the device or
model has an intrinsic utilitarian function
that is not only to portray the appearance of
the product or to convey information.
"(6) A 'maid' mens a matrix or form in
which a substance for material is used, regardless of whether the matrix or form has
an intrinsic utilitarian function that is not
only to portray the appearance of the product or to convey information.
" 1202 Designs not subject to protection
"Protection under this chapter shall not be
available for a design that is"(1) not original:
"(2) staple or commonplace, such as a
standard geometric figure, a familiar symbol, an emblem, or a motif, or another shape,
pattern, or configuration which has became
standard, common, prevalent, or ordinary;
"(3) different from a design excluded by
paragraph (2) only in insignificant details or
in elements which are variants commonly
used in the relevant trades;
"(4) dictated solely by a utilitarian function of the article that embodies it or
"(5) embodied in a useful article that was
made public by the designer or owner in the
United States or a foreign country more
than 1year before the date of the application
for registration under this chapter.
"61203. Revisions, adaptations, and rearrangements
"Protection for a design under this chapter
shall be available notwithstanding the empIoyment in the design of subject matter excluded from protection under section 1002if
the design is a substantial revision, adaptation, or rearrangement of such subject matter. Such protection shall be Independent of
any subsisting protection in subject matter
employed in the design, and shall not be construed as securing any right to subject matter excluded from protection under this
chapter or as extending any subsisting protection under this chapter.
"§1204. Commencement of protection
"The protection provided for a design
under this chapter shall commence upon the
earlier of the date of publication of the registration under section 1213(a) or the date
the design is first made public as defined by
section 1210(b).

September 21, 1998

"§1205.
Term ef protection
"(a) IN CtNERAL,-Subject to subsection
the protection provided under this chap(b),
terfor a design shall continue for a term of
I0years beginning on the date of the commencement of protection under section 1204.
terms of protection
"Qs) EXPIRATION.-All
provided in this section shall run to the end
of the calendar year in which they would
otherwise expire.
"(c)
TERMINATioN OF Rirmrs.-Upon expiration or termination of protection in a particular design under this chapter. all rights
under this chapter in the design shall terminate. regardless of the number of different
articles in which the design may have been
used during the term of its protection.
"1200. Design notice
"(a)CONTENT.S
OF DESIGN NoTicE.-Whenever any design for which protection is
sought under this chapter is made public
under section 1210(b),the owner of the design
shall, subject to the provisions of section
1207,make itor have it marked legibly with
a design notice consisting of"(A) the words 'Protected Design'. the abbreviation 'Prot'd Des.', or the letter 'D'
with a circle, or the symbol -D-;
"(B)the year of the date on which protectionfor the design commenced; and
"(C) the name of the owner, an abbreviation by which the name can be recognized, or
a generally accepted alternative designation
of the owner.
Any distinctive identification of the owner
may be used for purposes of subparagraph (C)
ifit has been recorded by the Administrator
before the design marked with such identification is registered.
"(2) After registration, the registration
number may be used instead of the elements
specified in subparagraphs (B) and (C) of
pregraph (1).
"(b)
LOCATION
OF NOTICE.-The design notice shall be so located and applied as to give
reasonable notice of design protection while
the useful article embodying the design is
passing through its normal channels of commerce.
"(c) SIJBSEzQUENT
REMOVALOF NOTICE.When the owner of a design has complied
with the provisions of thissection, protection under this chapter shall not be affected
by the removal, destruction, or obliteration
by others of the design notice on an article,
"§1207. Effect of omission of natice
"(a) ACTIONWrm NoTICE-Except as prothe omission of the
vided in subsection (b),
notice prescribed in section 1206 shall not
cause loss of the protection under this chapter or prevent recovery for infringement
under this chapter against any person who,
after receiving written notice of tho design
protection, begins an undertaking leading to
infringement under this chapter.
"(b) ACTIONSWtfIotT NoTICE-The omissionof the notice prescribed in section 1205
shall prevent any recovery under section 1224
against a person who began an undertaling
leading to infringement under this chapter
before receiving written notice of the design
protection. No injunction shall be issued
under this chapter with respect to such undertaking unless the owner of the design reimburses that person for any reasonable expenditure or contractual obligation in connection with such undertaking that was incurred before receiving written notice of the
design protection, as the court in its discretion directs, The burden of providing written
notice of design protection shall be on the
owner of the design.
'9 120. Exclusive rights
"The owner of a design protected under
this chapter has the exclusive right to"(o) make, have made, or import, for sale
or for use in trade, any useful article embodying that design; and
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"2 sell or distribute for sale or for use in any other form solely for the purpose of ful article embodying the design, having one
trade any useful article embodying that de- teaching, analyzing, or evaluating the ap- or more views, adequate to show the design,
pearance, concepts, or techniques embodied in a form and style suitable for reproduction,
sign.
inthe design, or the function of the useful which shall be deemed a part of the applica"§1209. Infringement
tion.
article embodying the design.
"(a) ACTS OF lNFIINoeMERT.-Except as
"(I) DESIGN INMORETHAN ONE USEFUL ARprovided in subsection (b), it shall be in- "§1210. Application far registration
TICLE,-If the distinguishing elements of a
"(a) TIME LMIrTFOR APPLICATION
FOR REG- design are in substantially the same form in
fringement of the exclusive rights in a design
protected under this chapter for any person, ISTRATON.-Proteetion under this chapter different useful articles, the design shall be
without the consent of the owner of the de- shall be lest if application for registration of protected as to all such useful articles when
as to one of them, but not more
sign, within the United States and during the design is not made within two years protected
afterthe date on which the design is first than one registration shall be required for
the term of such protection. to"(1) make, have made, or import, for sale made public.
the design.
(b)WHENDEON IS MADE PUBLIC.-A deFOR MORETHAN ONEDE"0) APPLICATION
or for use in trade, any infringing article as
sign is made public when an existing useful SIGN.-More than one design may be included
defined in subsection (a); or
"(2) sell or distribute for sale or for use in article embodying the design is anywhere in the same application under such condipublicly exhibited, publicly distributed, or tions asmay be prescribed by the Administrade any such infringing article.
(b) ACTS OFSELLERS ANDDISTRIBUTORS.- offered for sale or sold to the public by the trator. For each design included in an appliA seller or distributor of an infringing arti- owner of the design or with the owner's con- cation the fee prescribed for a single design
shall be paid.
cle who did not make or import the article sent.
"(c)APPLICATION
BY OWNEROF DIGN.shall be deemed to have infringed on a design
"11211. Benefit of earlier filing date in for.
protected under his chapter only if that per- Application for registration may be made by
eigncountry
the owner of the design.
son"An application for registration of a design
"(d) CONTENTS oF APPLCATIoN.-The appli- filed
"(I) induced or acted in collusion with a
in the United States by any person who
manufacturer to make, or an importer to iras cation for registration shall be made to the has.or whose legal representative or predeport such article, except that merely pur- Administrator and shall statecessor or successor in title has, previously
"(1) the name and address of the designer filed an application for registration of the
chasing or giving an order to purchase such
article in the ordinary course of business or designers of the design:
design in a foreign country which ex"(2) the name and address of the owner if same
shall not of itself constitute such inducetends to designs of owners who are citizens
different from the designer;
ment or collusion; or
of
the
States, or to applications filed
" (3)
the specific name of the useful article under United
(2) refused or failed, upon the request of
this chapter, sinilar protection to
the owner of the design, to make a prompt embodying the design;
that provided under this chapter shall have
14) the date. if any, that the design was that same effect as if filed in the United
and full disclosure of that person's source of
such article, and that person orders or reor- first made public, if such date was earlier States on the date on which the application
ders such article after receiving notice by than the date of the application;
first filed in such foreign country, If the
"(5)afrmation that the design has been was
registered or certified mail of the protection
application in the United States is filed
fixed in a useful article; and
subsisting in the design.
within
6 months after the earliest date on
"(6) such other information as may be re"(c) ACTS WITHOUTKNOWLEDGE-It shall
which any such foreign application was filed.
not be infringement under this section to quired by the Administrator.
"§1212. Oathsand acknowledgments
make, have made, import, sell, or distribute, The application for registration may include
"(a) IN GENERAL-Oaths and aecknowledgany article embodying a design which was a description setting forth the salient fea- ments
required by this chaptercreated without knowledge that a design was tures of the design, but the absence of such
" (i)
maybe madeprotected under this chapter and was copied a description shall not prevent registration
"(A) before any person in the United
under this chapter.
from such protected design.
States authorized by law to administer
"(d) AcTs IN ORDINARYCOURSEOF BUSIl- "(c)SWORNSTATEMErNT.-The application oaths: or
Nasa.-A person who incorporates into that forregistration shall be accompanied by a
"(S)when made in a foreign country, beperson's product of manufacture an infring- statement under oath by the applicant or the fore any diplomatic or consular officer of the
ing article acquired from others in the ordi- applicant's duly authorized agent or rep- United States authorized to administer
nary course of business, or who, without resentative, setting forth, to the best of the oaths, or before any official authorized to adknowledge of the protected design embodied applicant's knowledge and beliefminister oaths in the foreign country con"(I) that the design is original and was cre- cerned, whose authority shall be proved by a
in an infringing article, makes or processes
the infringing article for the account of an- ated by the designer or designers named in certificate of a diplomatic or consular officer
other person in the ordinary course of busi- the application;
of the United States: and
(2)that the design has not previously
"(2) shall be valid if they comply with the
ness, shall not be deemed to have infringed
the rights in that design under this chapter been registered on behalf of the applicant or laws of the State or country where made.
-(b) WRITTEN DeCLARATION
IN LIEU OF
except under a condition contained in para- the applicant's predecessor in title: and
"(3) that the applicant is the person enti- OATH.-(I) The Administrator may by rule
graph (I) or (2) of subsection (b). Accepting
an order or reorder from the source of the in- cledto protection and to registration under prescribe that any document which is to be
filed under this chapter in the Office of the
fringing article shall be deemed ordering or this chapter.
reordering within the meaning of subsection If the design has been made public with the Administrator and which is required by any
the law, rule, or other regulation to be under
design noticeprescribed in section 1206,
(b)(Z).
"(a) INFRINGING ARTICLEDFINED.-As used statement shall also describe the exact form oath, may be subscribed to by a written declaration in such form as the Administrator
in this section, an 'infringing article' is any and position of the design notice.
"( EFFCT OP EaRORS.-(I) Error in any may prescribe, and such declaration shall be
article the design of which has been copied
from a design protected under this chapter, statement or assertion as to the utility of in lieu of the oath otherwise required.
"(2) Whenever a written declaration under
without the consent of the owner of the pro- the useful article named in the application
is used, the document containtected design. An infringing article is not an under this section. the design of which is paragraph (1)
illustration or picture of a protected design sought to be registered, shall not affect the ing the declaration shall state that willful
are punishable by fine or
false
statements
in an advertisement, book, periodical, news- protection secured under this chapter.
"(2) Errors in omitting a joint designer or imprisonment. or both, pursuant to section
paper, photograph, broadcast, motion picmay jeopardize the valid1001
of
title
18,
and
tare, or similar medium. A design shall not in naming an alleged jointdesigner shall not
be deemed to have been copied from a pro- affect the validity of the registration, or the iy of the application or document or a regresulting
therefrom.
tected design if it is original and not sub- actual ownership or the protection of the de- istration
stantially similar in appearance to a pro- sign, unless it is shown that the error oc- "11213. Examination of application and issue
or refusal of registration
curred with deceptive intent.
tected design.
-(g) DESIGN MADE IN SCOPEOF EMPLOY- "(a) DETERMINATION OF REGisTRABILITY OF
"(Q ESTABLISHINO
ORIGINALITY.-The party
to any action or proceeding under this chap- mEN.-In a case in which the design was DEIGN; REoISTRATION.-Upon the filing of an
ter who alleges rights under this chapter in made within the regular scope of the design- application for registration in proper form
a design shall have the burden of establish- er's employment and individual authorship under section 1210, and upon payment of the
ing the design's originality whenever the op- of the design is difficult or impossible to as- fee prescribed under section i16, the Adminposing party introduces an earlier work cribe and the application so states, the name istrator shall determine whether or not the
which is identical to such design, or so simi- and address of the employer for whom the application relates to a design Which on its
lar as to make prima faie showing that such design was made may be stated instead of face appears to be subject to protection
under this chapter. and, if so, the Register
that of the individual designer.
design was copied from such work.
'(g) RaePRoDucnoN FORTEACHING
OF DE- shall register the design. Registration under
ORANAL- "Nh) PICTORIL REPRESENTATION
YSIS,-It is not an infringement of the exclu- sIGN.-The application for registration shall this subsection shall be announced by publisive rights of a design owner for a person to be accompanied by two copies of a drawing cation. The date of registration shall be the
reproduce the design in a useful article or in or other pictorial representation of the use- date of publication.
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other services relating to the administration
ATION.-If, in the judgment of the Adminis- of this chapter, taking into consideration
trator. the application for registration re- the cost of providing these services and the
lates to a design which on its face is not sub- benefit of a public record,
ject to protection under this chapter, the Ad- "i1217. Regulations
ministrator shall send to the applicant a no"The Administrator may establish regulatice of refusal to register and the grounds for tions for the administration of this chapter,
the refusal. Within 3 months after the date
on which the notice of refusal is sent, the ap- "Il1. Copies of records
"Upon payment of the prescribed fee, any
plicant may, by written request, seek reconsideration of the application. After consider- person may obtain a certified copy of any ofation of such a request, the Administrator ficial record of the Office of the Adminisshall either register the design or send to the trater that relates to this chapter. That copy
applicant a notice of final refusal to register. shall be admissible in evidence with the
"(c) APPLICATIONTo CANCELREGIsTRA- same effect as the original.
TION.-Any person who believes he or she is "121D. Correction of errors in certficates
or will be damaged by a registration under
"The Administrator may, by a certificate
this chapter may, upon payment of the pre- of correction under seal. correct any error in
scribed fee, apply to the Administrator at a registration incurred through the fault of
any time to cancel the registration on the the Office, or. upon payment of the required
ground that the design is not subject to pro- fee, any error of a clerical or typographical
tection under this chapter, stating the rea- nature Occurring in good faith but not
sons for the request. Upon receipt of an ap- through the fault of the Office. Such regplication for cancellation, the Administrator istration, together with the certificate, shall
shall send to the owner of the design, as thereafter have the same effect as if it has
shown in the records of the Office of the Ad- been originally issued in such corrected
ministrator. a notice of the application, and form.
the owner shall have a period of 3 months "§1220. Ownership and transfer
after the date on which such notice is mailed
"(a) PROPERTYRiGHTIN DESON.-The propin which to present arguments to the Admin- erty right in a design subject to protection
istrator for support of the validity of the under this chapter shall vest in the designer.
registration. The Administrator shall also the legal representatives of a deceased dehave the authority to establish, by regula- signer or of one under legal incapacity, the
tion, conditions under which the opposing employer for whom the designer created the
parties may appear and be heard in support design in the case of a design made within
of their arguments. If, after the periods pro- the regular scope of the designer's employvided for the presentation of arguments have mont, or a person to whom the rights of the
expired, the Administrator determines that designer or of such employer have been
the applicant for cancellation has estab- transferred. The person in whom the proplished that the design is net subject to pro- erty right is vested shall be considered the
tection under this chapter, the Adminis- owner of the design.
trater shall order the registration stricken
"(b) TRANSFER OF PROPERTY RIGiT.The
from the record. Cancellation under this sub- property right in a registered design, or a desection shall be announced by publication, sign for which an application for registration
and notice of the Administrator's final deter- has been or may be filed, may be assigned,
mination with respect to any application for granted, conveyed, or mortgaged by an incancellation shall be sent to the applicant strument in writing, signed by the owner, or
and to the owner of record,
maybe bequeathed by will.
"(C) OATHORAcKNowLDG.MENr OFTRANS"11214. Certlilcation of'registratien
"Certificates of registration shall be issued FER.-An oath or acknowledgment under secin the name of the United States under the tion 1212shall be prima facie evidence of the
seal of the Office of the Administrator and execution of an assignment, grant, conveyshall be recorded in the official records of ance, or mortgage under subsection (b).
"(d) RECORDATION
OF TRANSoER.-An asthe Office. The certificate shall state the
name of the useful article, the date of filing signment, grant, conveyance, or mortgage
under
subsection
(b)
shall
be void as against
of the application, the date of registration,
and the date the design was made public, if any subsequent purchaser or mortgagee for a
valuable
consideration,
unless
it is recorded
earlier than the date of filing of the application, and shall contain a reproduction of the in the Office of the Administration within 3
months
after
its
date
of
execution
or before
drawing or other pictorial representation of
the design. If a description of the salient fea- the date of such subsequent purchase or
mortgage.
tures of the design appears in the application, the description shall also appear in the "11221. Remedy for infringement
certificate. A certificate of registration shall
"(a) IN GENERAL-The owner of a design is
be admitted in any court as prima facte evi- entitled, after issuance of a certificate of
dance of the facts stated in the certificate.
registration of the design under this chapter,
"11215. Publication of announcements and to institute an action for any infringement
of the design.
Indexes
"(a)
PUBLICATIONSOF THE AEIMINiS- "(b) REviEw oF REFUSAL To REGoiTr-(. )
TRATOR,-The Administrator shall publish Subject to paragraph (2), the owner of a delists and indexes of registered designs and sign may seek judicial review of a final re.
cancellations of designs and may also pub- fusal of the Administrator to register the delish the drawings or other pictorial represen- sign under this chapter by bringing a civil
tatiens of registered designs for sale or other action, and may in the same action, if the
court adjudges the design subject to protecdistribution.
tion under this chapter, enforce the rights in
"(b) FILE OF RFPRESENTATIVEs OF REGISTED DE GNS,-The Administrator shall that design under this chapter.
"(2) The owner of a design may seek judiestablish and maintain a file of the drawings
or other pictorial representations of reg- cial review under this section if"(A)the owner has previously duly filed
istered designs. The file shall be available for
and prosecuted to final refusal an applicause by the public under such conditions as
tion in proper form for registration of the dethe Administrator may prescribe.
sign;
"11216.Fees
"(5 ) the owner causes a copy of the compli"The Administrator shall by regulation set ant in the action to be delivered to the Adreasonable fees for the filing of applications ministrator within 10 days after the comto register designs under this chapter and for mencement of the action; and
"(b)

REFUsAL To REGISTER: RECONSIDER-
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"(C) the defendant has committed acts in
respect to the design which would constitute
infringement with respect to a design protected
under this chapter.
" (c) ADMINISTRATOR
AS PARTY TOACTiON.-The Administrator may. at the Administrator's option, become a party to the action
with respect to the issue of registrabtiity of
the design claim by entering an appearance
within 60 days after being served with the
complaint, but the failure of the Administrator to become a party shall not deprive
the court of jurisdiction to determine that
issue.
"(d)USE OF ARBITRATION
To RESOLVEDISPuTE.-The parties to an infringement disputeunder this chapter, within such time as
may be specified by the Administrator by
regulation, may determine the dispute, or
any aspect of the dispute, by arbitration. Arbitration shall be governed by title 9.The
parties shall give notice of any arbitration
award tothe Administrator, and such award
shall, as between the parties to the arbitration, be dispostive of the issues to which it
relates. The arbitration award shall be unenforceable until such notice is given. Nothing
inthis subsection shall preclude the Administrator from determining whether a design
is subject to registration in a cancellation
proceeding undersection 1213(c).
§1222. Injunctions
'(a) IN GENEAL.-A court having jurisdiction over actions under this chapter may
grant injunctions in accordance with the
principles of equity to prevent infringement
of a design under this chapter, including, in
its discretion, prompt relief by temporary restraining orders and prelinsisary injunctions.
"(b) DAMAGES FOR INJUNCrlvg RELIEF
WRONGFULLY
OBTAINED.-A seller or distributor who suffers damage by reason of injunctive relief wrongfully obtained under this
section has a cause of action against the applicant for such injunctive relief and may recover such relief as may be appropriate, including damages for lost profits,
cost of materials, loss of good will, and punitive damages in instances where the injunctive relief
,Vas sought in bad faith,and, unless the
court finds extenuating circumstances. reasonable attorney's fees.
"11223. Recovery for infringement
"(e) DAfAC-.-Upon a finding for the
claimant inan action for infringement under
this chapter, the court shall award the
claimant damages adequate to compensate
forthe infringement, In addition, the court
may increase the damages to such amount.
not exceeding $50,000
or $1 per copy. whichever is greater, as the court determines to be
jest. The damages awarded shall constitute
compensation and not a penalty. The court
may receive expert testimony as an aid to
the determination of damages.
-(b) INFRiNGER's
PRoFrrs.As an alternative to the remedies provided in subsection (a).
the court may award the claimant the infringer's profits resulting from the
sale of the copies if the court finds that the
infringer's sales are reasonably related to
the use of the claimant's design. In such a
case, the claimant shall be required to prove
only the amount of the infringer's sales and
the infringer shall be required to prove its
expenses against such sales.
"(c)
STATUTE
OF L= ATIONS-No recovery
under subsection (a) or (b)shall be had for
any infringement committed more than 3
years before the date on which the complaint
is filed,
"(d)AnTORNEY'S FEaS.-In an action for infringement under this chapter, the court
may award reasonable attorney's fees to the
prevailing party.
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"(e) DiSPosTrioN OF INFRINGING
ANDOTHER ported in violation of the customs laws. Any unfairness that has blemished the conARTICLES.-The court may order that all in- such forfeited articles shall be destroyed as science of New Mexico's history. It is
fringing articles, and any plates, molds, pat- directed by the Secretary of the Treasury or an injustice that dates back to the
teres, models, or other means specifically the court, as the case may be, except that time when Jefferson Davis, Daniel
adapted for making the articles, be delivered the articles may be returned tothe country
up for destruction or other disposition asthe of export whenever it is shown to the satis- Webster, and Sam Houston walked the
faction of the Secretary of the Treasury that Halls of the Capitol as Senators.
court may direct,
the United States signed the
In 1848,
the importer had no reasonable grounds for
"§1224, Power ofcourtover registration
"In any action involving the protection of believing that his or her acts constituted a Treaty of Guadalupe-Hidalgo with Mexthis treaty, the United
Under
ico.
of
the
law.
violation
when
the
court,
this
chapter,
under
a design
States acquired the territory that is
law
patent
of a de- "§1229. Relatlon to design
appropriateo may order registration
Nevada. Utah, Arizona,
patent
under
now
California,
"The issuance of a design
sign under this chapter or the cancellation of
such a registration. Any such order shall be title
35foran original design for an article of New Mexico, Colorado, and Wyoming.
certified by the court to the Administrator, manufacture shall terminate any protection The Treaty of Guadalupe-Hidalgo
who shall make an appropriate entry upon ofthe original design under this chapter.
solved some problems but created oththe record,
" 1230. Coossen law and other rights unaf- ers.It failed to adequately protect the
"§12Z5. Liability for action on registration
fected
civil and property rights of the people
fraudulently obtained
"Nothing in this chapter shall annul or living in the newly annexed territory.
"Any person who brings an action for in- limitThis bill isa very important piece of
fringement knowing that registration of the
"(1)common law or other rights or rem- legislation. It is the opportunity to redesign was obtained by a false or fraudulent edies. if any, available to or held by any per- verse the heritage of ill-will between
representation materially affecting the son with respect to a design which has not the Hispanic people and the Federal
rights under this chapter, shall be liable in been registered under this chapter; or
descendants
Hispanic
"(2) any right under the trademark laws or Government.
or such part of that
the sum of S 10,00[,
amount as the court may determine. That any right protected against unfair competi- have been waiting for 150 years to get
amount shall be to compensate the defend- tion.
the Federal Government to fairly look
ant and shall be charged against
the plaintiff "1231. Administrato Office ofthe Admirls- into the land grant situation.
and paid to the defendant, in addition to
trator
We ratified a treaty with property
such Costsand attorney's fees of the defend"In this chapter. the 'Administrator is the rights guarantees provisions which, in
ant as may be assessed by the court.
Register of Copyrights. and the 'Office of the retrospect, have turned out to be inad"§11ZZ,
Penaity far false marking
Administrator' and the 'Office' refer to the equate. John R. Van Ness. described
"(a) IN GENEenL.-Whoever, for the pur- Copyright Office of the Library of Congress. the treaty as an enormous real estate
pose of deceiving the public, marks upon, ap- "§ 1232.
No retroactive effect
deal, but the land grant claimants were
plies to. or uses in advertising in connection
"Protection under this chapter shall not be led to believe that their property
with an article made, used,distributed, or
sold, a design which is not protected under available forany design that has been made rights would be honored and protected.
before the effec- Some officials with the Federal Goythis chapter, a design notice specified inset- public under section 1210(b)
ernment, on the other hand, expected
tion1201,or any other words or symbols im- tive date of this chapter.".
to get clear title to most of the land it
porting that the design is protected under SeeC.3. CONFORMING AMENDMNTS.
this chapter, knowing that the design is not
(a) TABLE OF CHAPTERs.-The table of was paying for regardless of the existso protected, shall pay a civil fine of not chapters for title 17.United States Code. is ing property rights of the Mexicans.
more than $5t for each such offense.
amended by adding at the end the following:
e land grant applicants have en"(h) SUITBy PRIVATE PERsoNsa-Any per- "i. Protection of Original Dedured hostile government officials. At
son may sue for the penalty established by
signs .....................................
1201".
point, President Cleveland apo
pn
OF DISTRICT COURTSOVER
(b)JURISDICTION
in which event one-half of the
subsection (a).
penalty shall be awarded to the person suing DESIGNAcioNS.-(i) Section 1338(c) of titlepointed William Andrew Sparks, as
and the remainder shall be awarded to the 28, United States Code, is amended by insert- surveyor general for New Mexico.
ing ", and to exclusive rights in designs Sparks has been described by histoUnited States.
17," after "title 17'. rlans as "steeped in prejudice against
under chapter 12of title
"01227. Penalty forfalse representation
(2)(A) The section heading forsection 1338 New Mexico, its people and their prop"Whoever knowingly makes a false rep
title
28,United States Code, is amended by erty rights." We had corrupt lawyers,
affecting th risrights of
materially
resentationunder
obtaine
thischaptertforthe
inserting
"DsSIONS," after "MASKWORKS,".
and a confederation of opportunists
obtainable
under thischapter
forthepurpose (R)The item relating to section 1338
in the
of obtaining registration of a design under table of sections at the beginning of chapter who used long legal battles to acquire
this chapter shall pay a penalty of not less 85of title 28,United States Code, is amended empires that extended over millions of
than $500and not more than $1,000,
and any by inserting "designs," after "mask works.". acres-all at the expense of Hispanics.
rights or privileges that individual may have
(c)PLACEFOR BRINGING
DESIGN ACTIONS.- In 189 , the Surveyor General was reinthedesignunder thischapter
shallbe for- Section 1400(a) of title 28, United States placed by the Court of Private Land
feited.
Code. is amended by inserting "or designs" Claims. The situation went from bad to
"12Z8. Enforcement by Treasury and Postal after "maskworks".
worse because the court's procedures
Semvite
(d) ACTIONSAGANSTTHE UNITE1O
STAT.
heavily favored the Government and
"(a) REGULATONS.-The Secretary of the Section 1498(e) of tide 2i, United States the result was injustice.
injutm
the ew
to
exand
".
inserting
by
amended
is
Code,
SoreTreasury and the United States Postal
The New Mexico Court of Claims reiceshall separately or jointly issueregula- elusive rights in designs underthapter 12 of
qulred that claimants prove that the
17," alter "title 17".
tionsfor the enforcement of the rights set title
Spanish or Mexican granting official
with respect to imparta- SEC.4.EFFECTIVEDATE
forth in section 1208
The amendments made bysectins 2 and 3 had the legal authority to issue the
tion.
Such regulations may require, as a condition for the exclusion of articles from the I shall take effect one year after the date of land grant. Consequently, many New
United States. that the person seeking
excluI the enactment of this Act.e
J Mexico land grants were held to be not
sion take any one or more of the following L..
legitimate. As a result, the New Mexico
actions:
By Mr. DOMENICI:
court rejected two-thirds of the claims
"(1) Obtain a court order enjoining, or an
. 2503. A bill to establish a Presi- presented before it. Ultimately, by one
order of the International Trade Commission dential Commission to determine the account written by Richard Griswold
under section 337of the Tariff Act of 1930exvalidity of certain land claims arising del Castillo, only 82 grants received
eluding, importation of the articles.
"(2) Furnish proof that the design involved out of the Treaty of Guadalupe-Hidalgo congressional confirmation. This repis protected under this chapter and that the of 1848 involving the descendants of resented only 6 percent of the total
importation of the articles would infringe persons who were Mexican citizens at area sought by land claimants. The
the tights in the design under this chapter.
the time of the Treaty; to the Commit- Court of Private Land Claims enlarged
"(3) Post a surety bond for any injury that tee on Energy and Natural Resources.
the national domain of the Federal
may result if the detention or exclusion of
GUADALIJPE-HIDALGO
TREATY
LAND CLAIMS Government at the expense of hundreds
the articles proves to be unjustified.
EQUITYACT OF 1p
g
n
of Hispanic villages, leaving a bitter
"() SeizuRe AND FoRFEreItJoe-Articles
Mr. DOMENICL Madam President, legacy.
imported in violation of the rights set forth
This bill is based on legislation rein section 1208are subject to seisure and for- the bill I am Introducing today is the
feiture in the same manner as property im- first step in addressing a longstanding cently passed by Congressman BIL
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