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peaches from Italy, and oranges from
Israel.
Our American supermarkets also
carry agricultural products from a
wide range of exporting nations. Why.
then, do our consumers lack the advantage that their French, Japanese, and
Canadian counterparts enjoy: the ability to make informed choices about the
food they feed to their families?
It doesn't have to be that way. For 18
years, Florida grocery store customers
have enjoyed the benefits of a law very
similar to what I am proposing today.
In 1979, during my first term as Governor, the Florida State Legislature
enacted the Produce Labeling Act, a
law that is now administered by the
Florida Department of Agriculture and
Consumer Services.
The law has been implemented with
almost no additional regulation and at
extremely small cost to Florida taxpayers.
Extra supermarket inspections are
not required. Department of Agriculture inspectors verify compliance
with the law as a part of their already
planned, routine inspections of all retail food stores in the State.
Florida's policy also expends limited
time and money. A standard Inspection
takes approximately 15 minutes, the
time needed to review displays and
document discrepancies. And enforcement costs are estimated to be less
than $40,000 annually for the department's inspection of over 23,000 retail
food establishments.
While costs are low, the benefits that
Floridians have enjoyed as a result of
this policy are significant.
Most importantly, consumers are
armed with important information
about the products upon which they
spend their hard-earned paycheck.
Here's what that means:
The "Made In The USA" label can
draw more customers to domestic
produce, thus supporting American
farmers and the U.S. economy as a
whole.
Consumers have the ability to seek
out foreign produce that is known for
its high quality.
Shoppers have the information needed to boycott products from countries
that exploit workers with low pay,
poor working conditions, or child
labor.
American families can protect their
own health from products subjected to
unsafe or unsanitary produce-handling
practices.
The Florida Department of Agriculture reports that the State's labeling law has been both well-received and
cost-effective. It costs a store only $5
to $10 per week to implement, and the
estimated industry compliance costs
statewide are less than $200,000
annually.
In plain terms, this means that for
less than $200,000, consumers in a State
that has 14 million residents and each
year welcomes over 30 million visitors
have the basic information regarding
the origins of the produce on their su-
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permarket shelves. That's a small price
S. 1044. A bill to amend the provito pay for the ability to make educated sions of titles 17 and 18, United States
choices in the marketplace.
Code, to provide greater copyright proIt is my goal-and that of my cospon- tection by amending criminal copysors,Senator CRAIG of Idaho and Sen- right infringement provisions, and for
ator JOHNSONof South Dakota-to en- other purposes; to the Committee on
sure that all American consumers are the Judiciary.
armed with the same ability to make [THE cRalaos COP'YRIGHT
iNpooveMPeirr m'
informed choices as their counterparts
Mr. LEAHY. Mr. President. I am
in Florida, Europe, and Japan.
We are introducing this legislation pleased to introduce on behalf of Senbecause the changing nature of the ag- ator KYL and myself, the Criminal
riculture market demands changes in Copyright Improvement Act of 1997.
This bill would close a significant loopour Nation's trade policy.
Sixty-seven years ago, when the Tar, hole in our copyright law and remove a
iff Act of 1930was enacted, fresh fruits significant hurdle in the Government's
and vegetables were exempt from label- ability to bring criminal charges in
certain cases of willful copyright ining laws.
The Tariff Act dictates that items fringement. By insuring better protecare required to be labeled with their tion of the creative works available oncountry of origin only on their outer- line, this bill will also encourage the
most container. In the case of fresh continued growth of the Internet and
fruit and vegetables, the outermost our national information infrastruccontainer is the shipping container, ture.
This bill reflects the recommendafrom which produce is removed long
tions and hard work of the Department
before it ever reaches the consumer.
of
Justice, which worked with me to
Obviously, the consumer market has introduce
a version of this legislation
changed
dramatically since
1930. in
the 104th Congress. I want to comWhereas Imported produce was once al- mend
the
Department for recognizing
most nonexistent in the United States, the need for
action on this
it now constitutes a $1.7 billion indus- problem. This bill was notedimportant
aptry. In fact, 60 percent of our winter proval in the September, 1995with
"Report
fruits and vegetables come from Mex- of the Working Group on Intellectual
ico alone.
Rights," chaired by Bruce
As imports have become a fixture in Property
Lehman, Commissioner of Patents and
the domestic marketplace, our growers Trademarks, and has been cited by the
and their associations have argued for Business Software Alliance as one of
country of origin labeling. But this is its major legislative priorities.
an issue that unites producers and conFor a criminal prosecution under
sumers. Research has shown that an current copyright law a defendant's
overwhelming number of American willful copyright infringement must be
consumers would like to know where "for purposes of commercial advantage
their produce is grown-and they want or private financial gain." Not-forthat information made readily avail- profit or noncommercial copyright inable.
fringement is not subject to criminal
Our bill is not cumbersome. It simply law enforcement, no matter how egresays that a retailer of a perishable ag- gious the infringement or how great
ricultural product imported into the the loss to the copyright holder. This
United States shall inform consumers presents an enormous loophole in
as to the national origins of that prod- criminal liability for willful infringers
uct.
who can use digital technology to
Nor is it designed to give American make exact copies of copyrighted softproducts an unfair advantage in the ware and other digitally encoded
marketplace. In fact, foreign growers works. and then use computer netwho believe that they grow a superior works for quick, inexpensive and mass
product to ours see this legislation as a distribution of pirated, infringing
prime opportunity to sell more of their works. This bill would close this loopgoods in American supermarkets.
hole.
And finally, this bill does not supUnited States v. LaMacchla, 871 F,
press free trade or the free market sys- Supp. i35 (D. Mass. 1994), is an example
tem. It simply seeks to level the regu- of the problem this criminal copyright
latory playing field. Shoppers in the bill would fix. In that case. an MIT stuEuropean Union and Canada benefit dent set up computer bulletin board
from a county-of-origin labeling re- systems on the Internet. Users posted
quirement. American consumers should and downloaded copyrighted software
have access to the same kind of infor- programs. This resulted in an estimated loss to the copyright holders of
mation.
The Imported Produce Labeling Act over $1 million over a 6-week period.
constitutes one of the most important Since the student apparently did not
agriculture trade initiatives that will profit from the software piracy, the
come before us during this Congress. It Government could not prosecute him
is a vital part of efforts to bolster one under criminal copyright law and inof the most critical elements of our stead charged him with wire fraud. The
free-enterprise
system:
informed district court described the student's
conduct "at best * * * as irresponsible,
choice. I urge its speedy passage.
and at worst as nihilistic, self-indulBy Mr. LEAHY (for himself and gent, and lacking in any fundamental
Mr. KYL):
sense of values."
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Nevertheless, the Court dismissed the
indictment in LaMacchia because It
viewed copyright law as the exclusive
remedy for protecting intellectual
property rights. The Court expressly
invited Congress to revisit the copyright law and make any necessary adjustments, stating:
Criminal as tell as civil penalties should
probably attach to willful, multiple infringemants of copyrighted saftvare even absent a
commercial motive on the part of the infringer. One can envision ways that the
cepyright law could be modified to permit

such prosecution. But, "lilt is the legislature, not the Court which is to define a
crime, and ordain its punishment"
This bill would ensure redress in the
future for flagrant, willful copyright
infringements in the following ways;
First, serious acts of willful copyright
infringement that result in

multiple

not-for-profit infringement offense in
the version of the bill introduced in the
104th Congress. Thus, it would not be a
crime under the bill to make a single
copy of a copyrighted work, even if
that work were very valuable and
worth over $10,000. Such valuable intellectual property, whether or not copyrighted, that is stolen could be protected under the Economic Espionage
Act of 1991, if it is a trade secret, or
under the National Information Infrastructure Protection Act of 1996, which
Senator KYL and I sponsored, if the
means used to complete the theft involved unauthoriced computer access.
Second. the bill would increase the
monetary threshold for the existing
criminal
copyright
offense,
which
makes it a misdemeanor to commit
any willful infringement for commercial advantage or private financial
gain, and a felony if 10 or more copies
of works with a retail value of over
$2,500are made during a 180-day period.
The bill would increase the monetary
threshold in this offense from $2,500 to
$5,000 for felony liability.
Third, the bill would add a provision
to treat more harshly recidivists who
commit a second or subsequent felony
criminal copyright offense. Under existing law, repeat offenders who commit a second or subsequent offense of
copyright infringement for commercial
advantage or private financial gain are
subject to imprisonment for up to 10
years. The bill would also double the
term of imprisonment from 3 years to 6
years for a repeat offense for noncommercial copyright infringement.
Such a calibration of penalties takes
an important step in ensuring adequate
deterrence of repeated willful copyright infrin ements.
Fourth, the bill would extend the
statute of limitations for criminal
copyright infringement actions from 3
to 5 years, which is the norm for violations of criminal laws under title 18,
including those protecting intellectual
property.
Finally, the bill would strengthen

copies over a limited time period and
cause significant loss to the copyright
holders, would be subject to criminal
prosecution.
The bill would add a new offense prohibiting willful copyright infringement
by reproduction or distributing, including by electronic means, during a Illday period of 10 or more copies of I or
more copyrighted works when the total
retail value of the copyrighted work or
the total retail value of the copies of
such work is $5,000 or more. The bill
makes clear that to meet the monetary
threshold either the infringing copies
or the copyrighted works must have a
total retail value of $5,000 or more. The
penalty would be a misdemeanor if the
total retail value of the infringed or infringing works is between $5.000 and
$10,000, and up to 3 years' imprisonment if the total retail value is $10,000
or more.
By contrast, the penalties proposed
for for-profit infringement are much
stiffer. Specifically, under the existing
17 U.S.C. section 506(a)(1), for-profit infringements in which the retail value
of the infringing works is less than
$2,500, would constitute a misdemeanor; and, if the retail value of
the infringing works is $2,500 or more,
the penalty is up to 5 years' imprison- victims' rights by giving victimized
ment. As discussed below, this bill copyright holders the opportunity to
would change the monetary threshold

amount for felony liability under section 506(a)(1) from $2,500 to $5,000.
The monetary, time period and number of copies thresholds for the new offense, under 17 U.S.C. section 506(a)(2),
for not-for-profit infringements, combined with the scienter requirement,
would insure that criminal charges
would only apply to willful infringements, not merely casual or careless
conduct, that result in a significant
level of harm to the copyright holder's
rights. De minimis, not-for-profit violations, including making a single pirated copy or distributing pirated coples of works worth less than a total of
$5,000, would not be subject to criminal
prosecution.
This bill would require that at least
10 or more copies of the infringed work
be made, which is a quantity requirement that was not present for the new
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The Copyright Act is grounded in the
copyright clause of the Constitution
and assures that "contributors to the
store of knowledge [receive] a fair return for their labors." Harper & Row
"The Nation Enterprises", 471 U.S. 539,
54i (198). I am mindful, however, that
when we exercise our power to make
criminal certain forms of copyright inftingement, we should act with "exceeding caution" to protect the
public's first amendment interest in
the dissemination of ideas. Dowling v.
United States, 473 U.S. 207, 221 (1985). I
look forward to continuing to work
with interested parties to make any
necessary refinements to this bill to insure that we have struck the appropriate balance.
I ask unanimous consent that my full
statement be placed in the RECORDtogether with the bill and a sectional
summary.
There being no objection, the bill and
summary were ordered to be printed in
the RECORD.as follows:
S.1044
Be it encrted by the Senate and HousefRepresentatires of the United States o America in
Congressassenbled,
SECTION i. SHORrTTIE.
This Act may be cited as the "Criminal
Copyright Improvement Act of 1992.

SEC. 2. CRIMINAL
INFtINGEMENT
OF COPY.

RIGHTS.
(a) DEFINITIONOFFINANCIALGAIN.-Section
101 of tite 17. United States Code, is amended by inserting after the undesignated paragraph relating to the term "display", the following new paragraph:
"The term 'financial gain' includes receipt
of anything of value, including the receipt of
other copyrighted workss.".
(b) CRIMINAL OFFENSES.-Section 500(a) of
title 17. United States Code, is amended to
read as follows:
"(a) CRIMINAL INFRiGEMENT.-Any person
who infringes a copyright willfully either"(1) for purposes of commercial advantage
or private financial gain; or
"(2) by the reproduction or distribution,
including by electronic means, during any
180-day period. of 10 or more copies, of I or
more copyrighted works, and the total retail
value of the copyrighted work or the total
retail value of the copies of such work is
$5,000 or more,
shall be punished Os provided under section
2319of title 1B.".
provide a victim impact statement to
(c) LIMITATIONON CRIMINALPROCEEDINS.the sentencing court. In addition, the
bill would direct the Sentencing Com- Section 507(a) of tite 17. United States Code.
is amended by striking "three" and inserting
mission to set sufficiently stringent
"five".
sentencing guideline ranges for defend(d) CRIMINAL INRNGImNT OF A COrvants convicted of intellectual property RiGHTr.-Section 2319 of title 18. United States
offenses to deter these crimes.
Code, is amendedTechnological developments and the
(1) in subsection (b)(A) in the matter preceding paragraph (1),
emergence of the national information
infrastructure in this country and the by striking "subsection (a) of this section"
and
inserting "section 506(a)(i) of title 17";
global
information
infrastructure
(B) in paragraph (l)worldwide hold enormous promise and
(i) by inserting 'including by electronic
present significant challenges for pro- means," after "if the offense consists of the
tecting creative works. Increasing ac- reproduction or distribution,": and
cessibility and affordability of infor(ii) by striking "with a retail value of more
mation and entertainment services are than $2,500" and inserting "which have a
important goals that oftentimes re- total retail value of more than $5,000"; and
(C) in paragraph (3) by inserting before the
quire prudent balancing of public and
private interests. In the area of cre- semicolon "under this subsection"; and
(2) by redesignating subsection (c) as subative rights, that balance has rested on
section (e) and inserting after subsection (b)
encouraging creativity by ensuring the following:
rights that reward it while encouraging
"(c) Any person whe commits an offense
its public availability.
underseion 506(a)(2) of title 7-
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"(I) shall be imprisoned not more than 3
years, or fined in the amount set forth in
this title, or both, if the offense consists of
the reproduction or distribution, including
by electronic means, during any 180-day perind, of I0or morn copies of I or mom copyrighted works, and the total retail value of
the copyrighted work or the total retail
value of the copies of such work is $10,090
or
mere;
"(2) shall be imprisoned not more than 1
year or fined in the amount set forth inthis
tite, or both, If the offense consists of the
reproduction or distribution, includingby
electronic means during any 18-day period.
of 10 or more copies of I or more copyrighted
works, and the totalretail value of the copyrighted works or the total retail value of the
copiesofsuch works is $5.000
or more; and
"(3) shall be imprisoned not more than 6
years, or frmedin the amount set forth in
this title, or both, if the offense is a second
or subsequent felony offense under paragraph
"(d) (1) During
preparation
of the
prosentence report pursuant to rifle 32(c) of
the Federal Rules of Criminal Procedure.
victims of the offense shall be permitted to
submit, and the probationofficer shall receive' a victim impact statement that identifies the victim of the offense and the extent and scope of the injury and loss suffered
by the victim, including the estimated economic impact of the offense on that victim.
"(2) Persons permitted to submit victim
impact statements shall include"(A) producers and sellers of legitimate
works affected by conduct involved in the offense;
"(B) holders of intellectual property rights
in such works;and
"(C) the legal representatives of such producers. sellers,
and holders.".
(e) UNAUTHORizEo FIXATIONAND TRAFFICK155 OF LIvE MUSICAL PERFORMANCS.-Section2319Aof title18, United States Code, is
amended(1) by redesignating subsections (d)and (e)
as subsections (e) and (f), respectively: and
(2)by inserting after subsection (c)the folloswing:
"Cd) VicT
IMPACT STATEmENT.-(1) During
preparation of the presentencereport pursuant to rule 32(c) of the Federal Ruies of
Criminal Procedure. victims of the offense
shall be permitted to submit, and the probationofficer shall receive, a victim impact
statement that identifies the victitmn
of the
offense and the extent and scope of the injury and loss suffered by the victim, includlog the estimated economic impact of the offense on that victim,
"(Z) Persons permitted to submit victim
impact statements shall include"(A) producers and sellers of legitimate
wors affected by conduct involved in the offense;
"(B) holders of intellectual property rights
in such weorks; and
"(C) the legal representatives of such produoers, sellors, and holders.".
(B TRAFFICKINGIN CouNTErEoT GOODS OR
SERVItES,-Section 2320 of title 18, United
States Code, is amended(1)by redesignating subsection (d)as subsection (f) and transferring such subsection
to the end of the section:
(2)by redesignating subsection(e)as subsection(d): and
(3) by inserting after subsection (d)(as redesignated by paragraph (2) of this subsection)
the follossing:
"(e) (I)
During
preparation
of
the
presentence report pursuant to rule 32(c) of
the Federal Rules of Criminal Procedure.
victims of the offense shall be permitted to
submit, and the probation officer shallreceive, a victim impact statement that iden-
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tifies the victim of the offense and the e- letin board system on the Internet to submit
tent and scope of the injury and loss suffered copies of copyrighted sofivare programs for
by the victim, including the estimated eco- posting on the system, and then encouraged
nomic impact of the offense on that victim. usersto download copies of the illegally cop"(2)Persons permitted to submit victim ied programs, resulting in an estimated loss
impact statements shall includeof revenue to the copyright holders of over
"(A) producers and sellers of legitimate one million dollars over a sixweek period.
goods or services affected by conduct in- Absent evidence of "commercial advantage
volved in the offense;
or private financial gain," the defendant was
"(B) holders of intellectual property rights charged with conspiracy to violate the wire
in such goods or services: and
fraud statute, 18 U.S.C. 5 1343. The district
"(C)the legal representatives of such pro- court described the defendant's conduct as
ducers, sellers, and holders.".
"heedlessly irresponsible, and at worst as ni(g)DIRECTIVETO ScNTENCINGCOMMISSION-. hilistic, self-indulgent, and lacking in any
(l)IN GENERAL.-Under the authority of fundamental sense of values," but neverthethe Sentencing Reform Act of 1984(Public less dismissed the indictment on the grounds
Lae 98-473;
98 Stat. I97) and section 21 of that acts of copyright infringement may not
the Sentencing Act of 1987 (Public Law 100- be prosecuted underthe wire fraud statute.
182; 101 Stat. 1271; 18U.S.C. 994note)(includThe billwould add a new criminal copying the authority to amend the sentencing right violation to close this loophole In cirguidelines and policy statements), the Unit- curnstances
where no commercial advantage
ed States Sentencing Commission shall en- or private financial gain may be shown.New
sure that the applicable guideline rage for a section 17 U.S.C. § 506(a)(2)
would prohibit
defendanttonv.ted of a crime againit intel willfully infringing a copyright by reproduclectual property (including offenses set forth ing or distributing, including by electronic
at section 506(a) of title 17, United States means, during any 181-day period, 10 or more
Code, and sections 2319. 2319A and 2320 of copies of 1 or more copyrighted works when
title
18.United States Code)the total retail value of the copyrighted
(A)is sufficiently stringent to detersuch a works or of the copies of such works is $5.000
crime;
or more. The penalty would be a mis(B) adequately reflects the additional con- demeanor if the totalretail value of the insiderations set forth in paragraph (2)of this fringed or infringing works is betveen $5,000
subsection: and
and $10,000, and up to 3 years' imprisonment
(C)takes into account more than minimal if the total retail value is 11.0009
or more.
planning and other aggravating factors.
Not-for-profit willful infringement would
(2) IMPLEMENTATION.-In implementing thus be subject to similar threshold requireparagraph (1).the Sentencing Commission meats as for a felony offense of willful Inshall ensure that the guidelines provide for fringement for commercial advantage or priconsideration of the retail value of the le- vate financial gain under17 U.S.C. § 506(a)
(1),
gitimate items that are infringed upon and which requires that IO or morn copies of
the quantity of items so infringed.
copyrighted works with a total retail value
of more than 5500Bbe made duringa 190-day
CIsINAI, COPYRIGcTIsPROVEENT ACT OF
period. The penalties
applicable to an offense
1997-SuMMARY
under 17 U.S.C. § 506(a)(1)
are more stringent
Sec. I. Short Title. The Act may be cited than for the new offenseunder 17 U.S.C. §
as the "Criminal Copyright Improvement 506(a)(2). Specifically, under 17 U.S.C. 0
506(a)
(1).
if
the
retail
value
of the infringing
Act of 1997."
Sec. 2. Criminal Infringement of Copy- works is less than $5,000, the penalty is a
rights. As outlinedbelow, the billadds a new misdemeanor;and. if the retail value of the
definition
for "financial gain" to 17 U.S.C. § infringing works is $5,00or more, the pen101, and amends the criminal copyright in- alty is up to 5years' imprisonment.
fringement provisions in titles 17 and 18. The
The monetary, timing, and number of copbillalsoensures that victims of criminal iesprerequisites for the new offense
under 17
Copyright infringement have an opportunity U.S.C. § 506(a)(2).
combined with the scienter
to provide victim impact statements to the requirement, insure that merely casual or
Court about the impact of the offense. Fi- careless conduct resulting in distribution of
nally,the bill directs the Sentencing Com- only a few infringing copies would not be
mission to ensure that guideline ranges are subject to criminal prosecution. In other
sufficiently stringent to deter criminal in- words, criminal charges would only apply in
fringement of intellectual property rights, not-for-profit willful infringements of I0 or
and provide for consideration of the retail more copies during a limited time period revalue and quantity of the legitimate, in- suiting in a significant level of harm of over
fringed-upon items and other aggravating $5,000to the copyright holder's rights. De
minimis violations would not be subject to
factors.
(a) Definition
of Financial Gain. Current criminal prosecution.
copyright law provides criminal penalties The offenses under § 506(a)(1)
and (a)(2)
when a Copyright is willfully infringed for would overlap. For example. someone selling
purposes of "commercial advantage or pri- 10 or more copies of a copyrighted work durvete financial gain." The bill would add a inga 180-day period may violate both providefinition of "financial gain" to the copy- sions if the value of those copyrighted works
right lass. 17 U.S.C. 5 101, and clarify that is $5,000
or more. The key. hosever, is that
this term means the "receipt of anything of the new provision in § 506(a)(2)
requires that
value, including the receipt of other Copy- the infringement involve, at a minimum,
righted works." This definition would make harm in the amount of $5.000.
By contrast,
clear that "financial gain" includes barter- any offense, regardless of value, involving
ing for, and the trading of, pirated software. private financial gain or commercial advan(b)Criminal Offenses. The requirement in tage constitutes at least a misdemeanor, and
Criminal copyright infringement actions the crime reaches felony level under the bill
under 17 U.S.C. § 506(a) that the defendant's once the retail value of the copyrighted or
willful copyright infringement be "for pur- infringing material exceeds15,000.
posesof commercial advantage or private fl- The new crime would also require that at
nancialgain," has allowed serious incidents least 10or more copies of the infringed work
of Copyright infringement to escape success- be made. Itwould not be a crime under the
fi criminal prosecution.
bill to make a single copy of a copyrighted
For example, in UnitedStates
v. LaMacchia, work, even if it were very valuable and
871 F.Supp. 915 (D.Mass. 1994). the defendant worth over $10,000. Such valuable intellecallegedly solicited users of a computer bul- tual property, whether or not copyrighted,
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that is stolen could be protected under the
Economic Espionage Act of 1996 (if it is a
tradesecret), or under the National InformaclonInfrastructure Protection Act of 1996, if
the means used to complete the theft involved unauthorized computer access.
(c) Limitation on Criminal Procedures.
The hill would amend 17 U.S.C. § 507(a)to entend the statute of limitations for criminal
copyright infringement actions from three to
five years. A five year statuteof limitations
is the norm for violations of criminal laws
under Title I8.including those that relate to
e.g.. 18
protecting intellectual property. Sme.
U.S.C. § 2319A (Unauthorized fiation of and
Trafficking in sound recordings) and § 2320
(Trafficking in counterfeit goods or sereices).
(d) Criminal Infringement of a Copyright.
The bill would amend the penalty provisions
t Iir~d :l vau
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in 18U.S.C. § 2319 to comport with the pro- means".The bill would also change ie monposed amendments to 17 U.S.C. 5 50(a), and etarythreshold from $1,500 to $5,000.
would also add a new subsection providing
Second. the billwould provide a new penfor a victim impact statement.
altyin 18U.S.C. § 2319(c) for thenew offense
First, under current law.willful copyright in 17 U.S.C.
50i(a)(2) of willfully isfrigigng
C
infringement for commercial advantage or . op
pyright by reproduction or distributio,
private financial gain is a felony punishable
by up to five years' imprisonment only when includingby electronic means, during a 10of
10or more copies of copyright
or
day
period
reproduction
the offense consists of the
distribution during a 180-dayperiod often or works when the total retail value of the
more copies with a retail value of over S2500. copyrighted work or of the copies of such
Willfulinfringements for commercial advan- work is$5,000 or morn. Violations would be
tage. which do not satisfy the montr punishable by up to I year imprisonment and
thresholdor quantity requiremeot during fine if the total retail value of the infringed
the statutory time period, are misdmeanor or infringing works is betveen $5.000and
The bill would modify the felony S10.000. and by up to 3 years' imprisonment
offenses.
penalty provision for willful copyright in- and a fine if the total retail value is $10,000
fringement forcommercial advantage or pri- or more.
cats finan'ial gainto coverreproductions
or
The penalty structure under the bill is as
distributions
"including
by electronic follows:

Um SWO
$5=O1, $10.000
D'. $10.O00
............11110
01 yer).Ill0 oe op i~in
ibb so. m
EGN o 5 paul.ilia cue emrevub(
wihn.I
.....
dc'(up
pe ,
thaloinllabliy .......
eidneo.:riflOosor
e pbesu
ili d0peiod.fcLOJ'itput
l wnlS.,li
i O fme
in uit 1g.dOi
peod

liillii
[ssnsflm~Ic sonreadalad'tsslpist fmrodal
00) 11 f.imu
US.t. (.(..
ai~d cbsinomontile es~dscicco nileeidsso
c ,' l e a e iii tUt.
C §S0(f)[41.

Third. the hil would add a provision to ogous to fraud-related offenses, and that aptreat more harshly recidivists who commit a propriat sentences am to be calculated
acsecond or subsequent felony offenseunder cording to the retail value of the infringing
new 18 U.S.C. 2319(), which refers to new 17 items, rather than of the legitimate copy
U.S.C. § 500(a)(2). Under existing law. 18 righted items which are infringed. This may
U.S.C. 2319(b)(2), recidivists are subject to up understate the harm. The bill would direct
to ten years' imprisonment and a fine for a the Sentencing Commission to ensurethat
second felony offense for willful copyright applicable guideline ranges for criminal
infringement for commercial advantage or copyright infringement and violations of 11
private financial gain. The bill would double U.S.C. (5 2319,2319A and 2320 are sufficiently
the penalty to up to sixyears' imprisonment stringent to deter such crimes, provide for
and a fine for a second felony offense under consideration of the retail value and quannew 17 U S.C. § 5OG(a)(2)
for not-for-profit tity of thu legitinste tofringed-upon items.
willful copyright infrinement,
and take into account more than minimal
Finally, the bill wou d add new sebsection planeingand other acerovatine factors..
a
5 2319(d), requiring that victuos of the of- Ltense, including producers and sellers of leBy Mr. CRAIG (for himself, Mrs.
gitimate, infringed-upon goods or services,
MURRAY, Mr. MURKOWSKI. Mr.
holders of intellectual property rights and
KEMPTHORNE, Mr. WYDEN. and
their legal representatives, be given the opMr. GORTON):
prtnit t
provide a ictim reparingct
stathe
S.J. e. 35. A joint resolution grant-

meet to tbe probation officer prpin the

h

rsn

fCngest

h

a

presentence report. The bill directs that the ing the consent of Congress to the Festatement identify the victim of the offense cific Northwest Emergency Manageand the extent and scope of the injury and ment Arrangement: to the Committee
loss suffered,
including the estisated eco- on the Judiciary.
nomic impact of the offense on that victim.
THE PACIFINORTHWEST EMERGENCY
(e) Unauthorized Fixationand Trafficking
AGEME T AAGEN"TPACIFIC
of Live Musical Performances. The bill
Mr. CRAIG. Mr. President, I rise
would add new subsection 18U.S.C. § 2319A(d)
requiring that victims of the offense, includ- today to introduce legislation to grant
congressional consent to the Pacific
ing producers and sellers of legitimate, iholders of in- Northwest Emergency Management Arfringed-upon goods or services,
propertyrights and theirlegal rangement entered into between the
tellectual
t
pment
representatives, be given the opportunity to States of Alaska. Idaho. Oregon, and
provide a victim impact statement to the Washington and the Provinces of Britprobation officer preparing the presenteeco
ish Columbia and the Yukon Territory.
report. The bill directs that the statement
Mr. President. I am pleased that so
identify the victim of the offense and the extent and scope of the injury and losssuf- mny of cy celleagucs from the Pa
including the estimated economic n- cific Northwest have joined me in cofered,
pactof theoffense on that victim.
sponsoring this important legislation.
(0 Trafficking in Counterfeit Goods or
This
agreement,
negotiated
and
Services.
The bill would add new subsection signed by the Governors of the four Pa18 U.S.C. § 2320(e) requiring that victims of cific Northwest States and their colthe offense, including producers and sellers leagues in Canada, would significantly
of legitimate, infringed-upon goods or sere- improve multi-State and binationalcoIces,holders of intellectual property rights
and their legal representatives, be given the operation during the response phase of
opportunity to provide a victim impact natural disasters in the Northwest. In
statement to the probationofficer preparing addition, it would provide for regiontle.
report. The bill directs that wide civil defense coordination and
lipresentence
thesttemntidetiy
te victim
ictm off the
te f-guarantee
S
of residents of each State
f
identify the
the statement
extnrecoveroy
ndinjury
th
fens
inse and the estent and
scope of the
emergency services. The agreement
and losssufferod, including die estimated does this while protecting the individeconomic impact of the offense on that vic- ual sovereignty of each State and Prov-

tim,

(g) Directive to Sentencing Commission.
The Sentencing Commission currently takes
the view hat criminal copyright infringement and trademark counterfeiting are anal-

ily understand why this measure is so
important. I hope the Senate will act
quickly in seeing this measure app
proved without delay.
Mr. President, I ask unanimous consent that a copy of this legislation be
printed in the RECORD.
There being no objection, the resolution was ordered to be printed in the
RECORD. as follows:
S.J.Ron. 35
esolvedby the Senateand House of Represeneatires of the United States of America in
Congress Assembled.
SECTION1. CONGRESSIONAiCONSENT.
Congress consents to the Pacific Northwest
Emergency Management Arrangmnt en-

wgeetArneete

tered into betiseen the State of Alaska,
Idaho, Oregon. and Washington. and the
Province of BritishColumbia and the Yukon
Territory. The arrangement is substantially
asfollows:
NORTHWEST EMERGENCY
MANAGEMENT ARRANGEMENT
"Whereas. Pacific Northwest emergency
management arrangement between the govem ent of the States of Alaska, the governof the Stateof Idaho, the government
of the State of Oregon, the government of
the State of Washington. the government of
the State of the Providence of British Columbia, and the government of Yukon Territory hereinafter referred to collectively as
the 'Signatories' and separately as a *Signatory;
"Whereas. the Signatories recognize the
importance of comprohensive and roordinated civil emergency preparedness. response and recovery measures for natural
and technological emergencies or disasters,
and for deciared or undeclared hostilities ine
emy attack,
the Signatories further recogeeits
of coordinating their sepaie Whereas
h beneft
nizte
and
preparedness, response
rate emergency
recovery
eauewthht
fcngos
scith emergencies,
that of contiguous
measures
jurisdiations
for those
disastes, or hostilities affecting or potentially
affecting any one or more of the Signatories

in the Pacific Northwest; and
ince
Mr. President, given the impact of to"Whereas. the Signatories further recogcent natural disasters across the Pa- nize that regionally based emergency precifit Northwest, my colleagues can eas- parednes, response and recovery measures
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will benefit all jurisdictions within the Pacific Northwest, and best serve their respective national interests in cooperative and coordinated emergency preparedness es facilitated by the Consultative Group on Comprehensive Civil Emergency and Management established in the Agreement Between
the government of the United States of
America and the government of Canada on
Cooperation and Comprehensive Civil Emergency Planning and Management signed at
Ottasa. Ontario, Canada on April 28. 1986:
Now, therefore, be it is hereby agreed by and
between each and all of the Signatories hereto as follows:
'ADVISORYCOMMITiTE
"(1) An advisory committee named the
Western Regional Emergency Management
Advisory Committee (W-REMAC) shall be established which will include one member appointed by each Signatory.
"(2) The W-REMC will be guided by the
agreed-upon Terms of Reference-Annex A.
"PRINCIPLES OFCOOPERATION
"(3) Subject to the laws of each Signatory.
the following cooperative principles are to be
used as a guide by the Signatories in civil
emergency matters which may affect more
then one Signatory:
'(A) The authorities of each Signatory
may seek the advice, cooperation, or assistance of any other Signatory in any civil
emergency matter.
"(B) Nothing in the arrangement shall derogate from the applicable laws within the jurisdiction of any Signatory. However, the atsorities of any Signatory may request from
the authorities of any other signatory appropiate alleviation of such laws if their normal application might lead to delay or difficulty in the rapid execution of necessary
civil emergency measures.
"(C) Each Signatory will we its best effort to facilitate the movement of evacuees.
refugees, civil emergency personnel, equipment or other resources into or across its
territory, or to a designated staging area
when it is agreed that such movement or
staging will facilitate civil emergency operations by the affected or participating Signatories.
"(D) In times of emergency, each Signatory will use its best efforts to ensure that
the citizens or residents of any other Signatory present in its territory are provided
emergency health services and emergency
social services in a manner no less favorable
than that provided to its own citizens.
"(E) Each Signatory will me discretionary
power as far as possible to avoid levy of any
tax, tariff, business liconse, or user fees on
the services, equipment, and supplies of any
other Signatory which is engaged in civil
emergency activities in the territory of another Signatory, and will use its best efforts
to encourage local governments or other jurisdictions within its territory to do likewise.
"(F) When civil emergency personnel, contracted fmrs or personnel, vehicles, equipment, or other services from any Signatory
are made available to or are employed to assist any other Signatory, all providing Signatories will use best efforts to ensure that
charges, levies, or costs for such use or assistance will not exceed those paid for similar use of such resources within their own
territory.
"(G) Each Signatory will exchange contact
lists, warning and notification plans, and selected emergency plans and will Call to the
attention of their respective local governmonts and otherjurisdictional authorities in
areas adjacent to intersignatory boundaries,
the desirability of compatibility of civil
emergency plans and the exchange of contact
lists, warning and notification plans, and selected emergency plans.

"(H) The authority of any Signatory eonducting an exercise will ensure that all other
signatories are provided an opportunity to
observe, and/or participate in such exercises.
"COMPREHENSIVE
NATURE
"(4) This document is a comprehensive ar
rangement on civilemergency planning and
management. To this end and from time to
time as necessary, all Signatories shall"(A) review and exchange their respective
contact lists, warning and notification plans,
and selected emergency plans; and
"(B) as appropriate, provide such plans and
procedures to local governments, and other
emergency agencies within their respective
territories.
"ARRANGEMIENT
NOT EXCLUSIVE
"(5) This is not an exclusive
arrangement
and shall not prevent or limit other civil
emergency arrangements of any nature between Signatories to this arrangement. In
the event of any conflicts between the provisions of this arrangement and any other arrangement regarding emergency service entered into by two or more States of theUnited States who are Signatories to this arrangement. the provisions of that other arrangement shail apply, with respect to the
obligations of those States to each other,
and not the conflicting provisions of this arrangement.
"(6) This Arrangement and the Annex may
be amended (and additional Annexes may be
added) by arrangement of the Signatories.
"CANCELLATION
OR scBsrrrTION
"(7)Any Signatory to this Arrangement
may withdraw from or cancel their participation in this Arrangement by giving sixty
days. written noticeinadvance of this effective date to allotherSignatories.
"AUTHORITY
"(8) All Signatories to this Arrangement
warrant they have the power and capacity to
accept execute, and deliver this Arrangement.
"EFFECTIVE DATE
"(9) Notwithstanding any dates noted elsewhere, this Arrangement shall conmence
April 1. 1996.".
SEC.2. INCONSISTENCYOF LANGUAGE.
The validity of the arrangements consented to by this Act shall not be affected by
any insubstantial difference in their form or
language as adopted by the States and provinces.
SEC.3.RIGHTTO ALTER,AMEND.OR REPEAL
The right to alter, amend, or repeal this
Act is hereby expressly reserved.
ADDITIONAL COSPONSORS

S.2Z
At the request of Mr. MOYNIHAN, the
names of the Senator from Connecticut
[Mr. DODD], and the Senator from New
Mexico [Mr. BINGAMANI were added as
cosponsors of S. 22, a bill to establish a
bipartisan national commission to address the year 2000computer problem.
s.9
At the request of Ms. SNOWE, the
name of the Senator from Minnesota
[Mr. WELLSTONE] was added as a cosponsor of S. 89,a bill to prohibit discrimination against individuals and
their family members on the basis of
genetic information, or a request for
genetic services.
S.7i4
At the request of Mr. CHAFEE, the
name of the Senator from Mississippi

July 21, 1997
[Mr. COCHRAN] was added as a cosponsor of S. 194. a bill to amend the Internal Revenue Code of I986 to make permanent the section 170(e)(5) rules pertaining to gifts of publicly-traded
stock to certain private foundations
and for other purposes.
S. 364
At the request of Mr. LIEBERMAN, the
name of the Senator from Indiana [Mr.
LUGAR] was added as a cosponsor of S.
364, a bill to provide legal standards
and procedures for suppliers of raw materials and component parts for medical devices.
S. 42a
At the request of Mr. KOHL, the name
of the Senator from New Jersey [Mr.
TORRICELLI was added as a cosponsor
of S. 428, a bill to amend chapter 44 of
title 18, United States Code to improve
the safety of handguns.
s. 481
At the request of Mr. DEWINE. the
names of the Senator from Minnesota
[Mr. WELLSTONE], the Senator from
Kentucky [Mr. MCCONNELL), the Senator from Washington [Mrs. MURRAY],
the Senator from Wyoming [Mr. ENZI],
the Senator from Florida [Mr. MACK].
and the Senator from Massachusetts
[Mr. KERRY] were added as cosponsors
of S. 484, a bill to amend the Public
Health Service Act to provide for the
establishment of a pediatric research
Initiative.
At the request of Mr. KYL, the name
of the Senator from Maryland [Ms. MIKULSKI was added as a cosponsor of S.
413, a bill to amend section 1029 of title
18, United States Code, with respect to
cellular telephone cloning paraphernala.
S. 7r.
At the request of Ms. SNOWE, the
name of the Senator from New Jersey
[Mr. LAUTENBERG] was added as a cosponsor of S. 766, a bill to require equitable coverage of prescription contraceptive drugs and devices, and contraceptive services under health plans.
S. 781
At the request of Mr. HATCH, the
name of the Senator from Arkansas
[Mr. HUTCHINSON] was added as a cosponsor of S. 781, a bill to establish a
uniform and more efficient Federal
process for protecting property owners'
rights guaranteed by the fifth amendment.
s. 810
At the request of Mr. ABRAHAM, the
name of the Senator from Colorado
[Mr. ALLARD] was added as a cosponsor
of S. 810, a bill to impose certain sanctions on the People's Republic of
China. and for other purposes.
S. 9B0
At the request of Mr. DURBIN. the
names of the Senator from Arkansas
[Mr. BUMPERS] and the Senator from
Louisiana [Mr. BREAUX] were added as
cosponsors of S. 980, a bill to require
the Secretary of the Army to close the
United States Army School of the
Americas.
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