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USE OF JEFFERSON DAVIS' DESK

Mr. GORTON. . President, I ask
unanimous consént that the Senate
proceed to the |lmmediate consider-
ation of Senate lution 161, submit-
ted earlier today by Senators COCHRAN
and LOTT.

The PRESID ;G OFFICER. The
clerk will report. ||

The legislative clerk read as follows:

A resolution (S. 3. 161) to make available
wo the senior Senatqr {rom Mississippi, dur-
ing his or her term! of office. the use of the
desk located in the Senate Chamber and used
by Senator Je{fersox} Davis.

Mr. GORTON. Mr. President, I ask
unanimous consernt that the resolution
be considered and agreed to; that the
motion to reconsider be laid upon the
table; and that any statements relating
to the resolution|appear at the appro-
priate place in thg RECORD.

The PRESIDING OFFICER. Without
objection, it is so|prdered.

So the resolution (S. Res. 161) was
agreed to, as foll :

ng the One hundred
each Congress there-
ted within the Senate
by Senator Jefferson
iquest of the sentor Sen-
of Mississippi. be as-

Davis shall, at the
ator from the Sta
signed to such Se
out his or her Sena
Senator's term of o

ON OF STANDING

a revised edition of
of the Senate, and
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The PRESIDING OFFICER. Without
objection, it is 80 ered.

DIGITAL PERFORMANCE RIGHT IN
SOUND RECORDINGS

Mr. GORTON. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of calendar No. 165, S. 227.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A bill (8. 22N to amend title 17, United
States Code, to provide an exclusive right to
perform sound recordings publicly by means
of digital transmissions. and for other pur-
poses, which had been reported from the
Committee on the Judiciary, with an amend-
ment to strike all after the enacting clause
and insert in lieu thereof the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Digital Perform-
ance Right in Sound Recordings Act of 1995°".
SEC. 3. qu'l'.g:tvnl RIGHTS IN COPYRIGHTED

Section 106 of title 17, United States Code, is
amended—

(1) in paragraph (4) by striking ‘‘and’’ after
the semicolon.

(2) in paragraph (5) by striking the period and
inserting '‘; and’’; and

(3) by adding at the end the following:

*(6) in the case of sound recordings, to per-
form the copyrighted work publicly by means of
a digital audio transmission.”".

SBC. 3. SCOPS OF EXCLUSIVE RIGHTS IN SOUND
RECORDINGS.

Section 114 of title 17, United States Code, is
amended.

(1) in subsection (a) by striking “‘and (3)'' and
inserting **(3) and (6)"";

(2) in subsection (b) in the first sentence by
striking ‘‘phonorecords, or of copies of motion
pictures and other audiovisual works,’' and in-
serting ‘'phonorecords or copies’’;

(3) by striking subsection (d) and inserting:

‘‘(d) LIMITATIONS ON EXCLUSIVE RIGHT.—Not-
withstanding the provisions of section 106(6)—

**(1) EXEMPT TRANSMISSIONS AND RETRANS-
MISSIONS.—The performance of a sound record-
ing publicly by means of a digital gudio trans-
mission or retrgnsmission, other than as a part
of an interactive service, is not an infringement
of section 106(6) if the performance is part of—

‘‘(4) @ nonsudscription transmission, such as
a nonsubscription broadcast transmission.

‘(B) a retransmission of a nonsubscription
broadcast transmission: Provided, That. in the
case of a retrgnsmission of a radio station’'s
broadcast transmission—

‘(i) the radio station’s droadcast transmission
is not willfully or repeatedly retransmitted more
than a radius of 150 miles from the site of the
radio droadcast transmitter, however—

(1) the 150 mile limitation under this clause
shall not apply when a nonsubdscription droad-
cast transmission dy g radio station licensed by
the Federal Communications Comomission is re-
transmitted on a nonsubscription basis by a ter-
restrial dbroadcast station, terrestrial transiator,
or terrestrial repeater licensed by the Federal
Communications Commission,; and

*(II) in the case of a subscription retrans-
mission of a nonsubscription bdroadcast retrans-
mission covered dy subclause (1), the 150 mile ra-
dius shall be measured from the transmitter site
of such droadcast retransmitter;

‘(i) the retransmission is of radio station
broadcast transmissions that are—

(1) obtained by the retransmitter over the air;

*(1I) not electronically processed by the re-
trangmitter to deliver separate and discrets sig-
nals; and
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“(111) retransmitted only within the local com-
munities served by the retransmitter;

‘'(iti) the radio station’s broadcast trans-
mission was being retransmitted to cable systems
(as defined in section 111(f)) by a satellite car-
rier on January 1, 1995, and that retransmission
was being retransmitted dy cadle systems as g
separate and discrete signal, and the satellite
carrier obtains the radio station’s broadcast
transmission in an analog format: Provided,
That the bdroadcast transmission being re-
transmitted may embody the programming of no
more than one radio station. or

*‘(lv) the radio station’'s Oroadcust trans-
mission is made by a noncommercial educational
broadcast station funded on or after January 1,
1995, under section 396(k) of the Communica-
tions Act of 1934 (47 U.5.C. 396(k)), consists sole-
ly of noncommercial educational and cultural
radio programs, and the retransmission, wheth-
er or not simultaneous, is @ nonsubscription ter-
restrial broadcast retransmission, or

“(C) a transmission or retransmission that
comes within any of the following categories:

‘(i) a prior or simultaneous transmission or
retransmission incidental to an erempt trans-
mission or retransmission, such as a feed re-
ceived by and then retransmitted by an erempt
transmitter: Provided, That such incidental
tran 8 or retransmissions do not include
any subscription (ransmission or retransmission
directly for reception by members of the public:

‘'(ii) a transmission or retransmission within g
business establishment, confined to its premises
or the immediately surrounding vicinity;

‘'(iif) a retrgnsmission by any retransmitter,
including a multichannel video programming
distributor as defined in section 522(12) of the
Communications Act of 1934 (47 U.S.C. 522(12)).
of a transmission by a transmitter licensed to
publicly perform the sound recording as a part
of that transmission, if the retransmission is si-
multaneous with the licensed transmission and
authorized by the transmitter: or

*‘(iv) a transmission or retransmission (o a
business establishment for use in the ordinary
course of its business: Provided, That the busi-
ness recipient does not retransmit the trans-
mission outside of its premises or the imme-
diately surrounding vicinity, and that the
transmission does not exceed the sound record-
ing performance complement. Nothing in this
clause shall limit the scope of the exemption in
clause (if). .

*(2) SUBSCRIPTION TRANSMISSIONS.—In the
case of a subscription transmission not exempt
under subsection (d)(1). the performance of a
sound recording publicly by means of a digital
audio transmission shall be subject to statutory
licensing, in accordance with subsection (f) of
this section, if—

‘'(A) the transmission is not part of an inter-

tive N

“(B) the transmission does not erceed the
sound recording performance complement;

*(C) the transmitting entity does not cause to

be published by means of an advance program
schedule or prior announcement the titles of the
specific sound recordings or phonorecords em-
bodying such sound recordings to be transmit-
ced;
‘(D) except in the case of transmission to a
business establishment, the transmitting entity
does not automatically and intentionally cause
any device receiving the transmission to switch
from one program channel to another; and

*(E) except as provided in section 1002(e) of
this title, the transmission of the sound record-
fng is accompanied by tAe information encoded
in that sound recording, if any, by or under the
authority of the copyright owner of that sound
recording, that identifies the title of the sound
recording, the featured recording artist who per-
forms on the sound recording, and related infor-
mation, including information concerning the
underlying musical work and its writer.
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*(3) LICENSES FOR TRANSMISSIONS BY INTER-
ACTIVE SERVICES.—

**(A) No interactive service shall be granted an
erclusive license under section 106(6) for .the
performance of a sound recording publicly dy
means of digital audio transmission for a period
in ezcess of 12 months, except that with respect
to an exclusive license granted to an interactive
service by a licensor that holds the copyright to
1,000 or fewer sound recordings. the period of
such license shall not exceed 2¢ months: Pro-
vided, however, That the grantee of such exclu-
sive license shall be ineligidle to receive another
exclusive license for the performance of that
sound recording for a period of 13 months from
the expiration of the prior exclusive license.

*'(B) The limitation set forth in subparagraph
(A) of this paragraph shall not apply if—

“(1) the licensor has granted and theve remain
in effect licenses under section 106(6) for the
public performance of sound recordings by
means of digital audio transmission dy at least
5 different interactive services: Provided, how-
ever, That each such license must be for @ mini-
mum of 10 percent of the copyrighted sound re-
cordings owned by the licensor that have been
licensed on an ezclusive basis to interactive
services, but in no event less than 50 sound re-
cordings, or

(i) the exclusive license s granted to per-
form publicly up to 45 seconds of a sound re-
cording and the sole purpose of the performance
is to promote the distribution or performance of
that sound recording.

“(C) Notwithstanding the grant of an exclu-
sive or nonexclusive license of the right of public
performance under section 106(6), an interactive
service may not publicly perform a sound re-
cording unless a license has been granted for
the public performance of any copyrighted musi-
cal work contained in the sound recording, Pro-
vided, That such license to publicly perform the
copyrighted musical work may be granted either
by a performing rights society representing the
copyright owner or by the copyright owner.

‘(D) The performance of a sound recording by
means of a digital audio retransmission is not
an infringement of section 106(6) if—

(i) the retransmission is of ¢ transmission by
an interactive service licensed to publicly per-
form the sound recording to a particular member
of the public as part of that transmission; and

‘(i) the retransmission is simultaneous with
the licensed transmission, authorized by the
transmitter, and limited to that particular mem-
ber of the pubdlic intended by the interactive
service to be the recipient of the transmission.

‘‘(E) For the purposes of this paragraph—

“'(i) @ ‘licensor’ shall include the licensing en-
tity and any other entity under any material
degree of common ownership, management, or
control that owns copyrights in sound record-
ings,; and

‘(i) a ‘performing rights society’ is an asso-
ciation or corporation that licenses the public
performance of nondramatic musical works on
behalf of the copyright owner, such as the
American Society of Composers, Authors and
Publishers, Broadcast Music, Inc., and SESAC,
Inc.

**(4) RIGHTS NOT OTHERWISE LIMITED.—

*(A) Except as expressly provided in this sec-
tion, this section does not limit cr impair the ex-
clusive right to perform a sound recording pubd-
licly by means of a digital audio transmission
under section 106(6).

‘(B) Nothing in this section annuls or limits
in any way—

(i) the exclusive right to_pubdlicly perform a
musical work, including by means of a digital
audio transmission, under section 106(4);

(i) the ezclusive rights to reproduce and dis-
tribute @ sound recording or the musical work
embodied therein under sections 106(1) and
106(3); or

CONGRESSIONAL RECORD—SENATE

“(iti) any other rights under any other clause
of section 106, or remedies availadble under this
title, as such rights or remedies erist either be-
fore or after the date of enactment of the Digital
Performance Right tn Sound Recordings Act of
1995,

“(C) Any limitations in this section on the ex-
clustve right under section 106(6) apply only to
the exclusive right under section 106(6) and not
to any other exclusive rights under section 106.
Nothing in this section shall be construed to
annul, limit, tmpair or otherwise affect in any
way the ability of the owner of a copyright in
a sound recording to exercise the rights under
sections 106(1), 106(2) and 106(3), or to obtain
the remedies available under this title pursuant
to such rights, as such rights and remedies exist
either before or after the date of enactment of
the Digital Performance Right in Sound Record-
ings Act of 1995."'; and

(¢) by adding after subsection (d) the follow-

*(e) AUTHORITY POR NEGOTIATIONS.—

(1) Notwithstanding any provision of the
antitrust laws, in negotiating statutory licenses
in accordance with subsection (f). any copyright
owners of sound recordings and any entities
performing sound recordings affected dy this
section may negotiate and agree upon the roy-
alty rates and license terms and conditions for
the performance of such sound recordings and
the proportionate division of fees paid among
copyright owners, and may designate common
agents on a nonexclusive basis to negotiate,
agree to, pay, or receive payments.

“(2) For licenses granted under section 106(6),
other than statutory licenses, such as for per-
formances by interactive services or perform-
ances that exceed the sound recording perform-
ance complement—

“(A) copyright owners of sound recordings af-

fected by this section may designate common
agents to act on their dehalf to grant licenses
and receive and remit royalty payments, Pro-
vided, That each copyright owner shall estad-
lish the royalty rates and material license terms
and conditions unilaterally, that is, not in
agreement, combination, or concert with other
copyright owners of sound recordings; and

*(B) entities performing sound recordings af-
fected by this section may designate common
agents to act on their behalf to obtain licenses
and collect and pay royalty fees, Provided, That
each entity performing sound recordings shall
determine the royality rates and material license
terms and conditions unilaterally, that is, not in
agreement. combination, or concert with other
entities performing sound recordings.

*(f) LICENSES FOR NONEXEMPT SUBSCRIPTION
TRANSMISSIONS.—

*(1) No later than 30 days after the enactment
of the Digital Performance Right in Sound Re-
cordings Act of 1995, the Librarian of Congress
shall cause notice to be published in the Federal
Register of the initiation of voluntary negotia-
tion proceedings for the purpose of determining
reasonable terms and rates of royalty payments
for the activities specified by subsection (d)(2) of
this section during the period beginning on the
effective date of such Act and ending on Decem-
der 31, 2000. Such terms and rates shall distin-
guish among the different types of digital audio
transmission services then in operation. Any
copyright owners of sound recordings or any en-
tities performing sound recordings affected by
this section may submit to the Lidbrarian of Con-
gress licenses covering such activities with re-
spect to such sound recordings. The parties to
each negotiation proceeding shall bear their
own costs.

*‘(2) In the absence of license agreements ne-
potiated under paragraph (1), the Librarian of
Congress shall, pursuant to chapter 8, convene
a copyright arbitration royalty panel to deter-
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mine and publish in the Federal Register g
schedule of rates and terms which, rubdject o
paragraph (3), shall be dinding on all copyright
owners of sound recordings and entities per-
forming sound recordings. In establishing such
rates and terms the copyright arbditration roy-
alty pane! may consider the rates for com-
parabdle types of digital audio transmission serv-
ices and comparable circumstances under vol-
untary license agreements negotiated as pro-
vided in paragraph (1). The parties to the pro-
ceeding shall bear the entire cost of the proceed-
ing in such manner and proportion as the arbi-
tration panels shall direct. The Librarian of
Congress shall also establish reguirements by
which copyright owners may receive reasonable
notice of the use of their sound recordings under
this section, and under which records of such
use shall be kept dy entities performing sound

recordings.

*“(3) License agreements voluntarily nego-
tiated at any time between one or more copy-
right owners of sound recordings and one or
more entities performing sound recordings shall
de given effect in lieu of any determination by
a copyright arbitration royalty panel or decision
by the Lidrarian of Congress.

‘(4) The procedures specified in paragraphs
(1) and (2) shall be repeated and concluded, in
accordance with regulations that the Librarian
of Congress shall prescribe—

*(A) within a 6-month period each time that
a petition is filed by any copyright owners of
sound recordings or any entities performing
sound recordings affected by this section indi-
cating that a new type of digital audio trans-
mission service on which sound recordings are
performed is or is about to become operational,
and

*(B) between June 30 and December 31, 2000
and at 5-year intervals thereafter.

*(5)(A) Any person who wishes to perform
sound recording publicly by means of g non-
ezempt subscription transmission under (his
subsection may do so without infringing the ex-
clusive right of the copyright owner of the
sound recording— .

“(i) by complying with such notice require
ments as the Register of Copyrights shall pre-
scribe by regulation and by paying royalty fees
in accordance with this subsection, or

“(ti) if such royalty fees have not been set, by
agreeing to pay such royalty fees as shall be d&
termined in accordance with this subsection.

“(B) Any royalty payments in arrears shall b
made on or before the twentieth day of th
month nert succeeding the month in which th
royalty fees are set.

“(g) PROCEEDS FROM LICENSING OF SUBSCRIF:
TION TRANSMISSIONS.—

(1) Ezcept in the case of a
transmission licensed in accordance
section (/) of this section—

“(A) a featured recording artist who per/oT™
on a sound recording that has been licen: for
a subscription transmission shall be entitled ©
receive payments from the copyright OW"‘L
the sound recording in accordance with
terms of the artist’s contract. and .

“(B) a nonfeatured recording artist who P‘;
forms on a sound recording that has 1 b
censed for a subscription transmission shall At
entitled to receive payments from the coﬂ"g“

. aﬂ-

subscription
with sub

swner of the sound recording in @ecordd
with the terms of the nonfeatured recordind e
ist's applicable contract or other & X

agreement.

“(2) The copyright owner of the 'ﬁ:ﬂ
right under section 106(6) of this title t0 mi““
perform a sound recording by means 0f :cordm
audio transmission shall allocate (0 7" qom
artists in the following manner its receipl o
the statutory licensing of subscriptioh n
mission performances of the sound f“-“”mﬂ.
accordance with subsection (f) of this
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b percent of the receipts shall be depos-
“(A) 3n escTow account managed by an inde-
ued " gministrator jointly appointed by
pﬂ‘"‘." AL OWTETS of sound recordings and the
V"0 o Federation of Musicians (or any suc-
Americd entity) to be distributed to nonfeatured
e’ ns (Whether or not members of the Amer-
M’;edaatian of Musicians) who have per-
ico? on sound recordings.
/""",('w 24 percent of the receipts shall be depos-
.4 i an esCTOW account managed by an inde-
iued administrator jointly appointed by
ight owners of sound recordings and the
W.mmn Federation of Television and Radio
sty (07 GNY successor entity) to be distrid-
Awd 1o nonfeatured vocalists (whether or not
venbers of the American Federation of Tele-
i and Radio Artists) who have performed
sound recordings.

w(C) 45 percent of the receipts shall de allo-

1ed, on G peT sound recording basis, to the re-
o ding artist or artists featured on such sound
c:c’ofd"’w (or the persons conveying rights in the
T sts’ performance in the sound recordings).

~(h) LICENSING TO AFFILIATES.—

(1) If the copyright owner of a sound record-
ing licenses an affiliated entity the right to pub-
\icly perform @ sound recording by means of a
digial agudio transmission under section 106(6),

copyright owner shall make the licensed
und recording available under section 106(6)
on no less favorable terms and conditions to all
fide entities that offer similar services, ez-
that, if there are material differences in the
xope Of the requested license with respect to the
e of service, the particular sound recordings
. the frequency of use, the number of
subacribers served, or the duration. then the
ight owner may establisk different terms
conditions for such other services.

(2) The limitation set forth in paragraph (1)
of this subsection shall not apply in the case
where the copyright owner of ¢ sound recording

“(A) an interactive service; or

“(B) an entity to perform publicly up to 45
seconds of the sound recording and the sole pur-
pose of the performance is to promote the dis-
ridution or performance of that sound record-

m"'(i) NO EFFECT ON ROYALTIES FOR UNDERLY-
™G WORKS.—License fees payable for the public
performance of sound recordings under clause
(6) of section 106 shall not be taken into account
in any administrative, judicial, or other govern-
mental proceeding to set or adjust the royalties
payable to copyright owners of musical works
for the public performance of their works. It is
the intent of Congress that royaities payable to
copyright owners of musical works for the pub-
lic performance of their works shaill not bde di-
minished in any respect as a result of the rights
granted by section 106(6).

“(j) DEPINITIONS.—~As used in this section. the
following terms have the following meanings:

“(1) An ‘affiliated entity’ is an entity engag-
ing in digital audio transmissions covered by
section 106(6), other than an interactive service,
in which the licensor has any direct or indirect
partrership or any ownership interest amount-
g to § percent or more of the outstanding vot-
ing or non-voting stock.

“(2) A 'broadcast transmission’ is g trans-
mistion made by g droadcast station licensed as
x by the Federal Communications Commis-

"(3) A ‘digital audio transmission’ i3 a digital
as defined in section 101, that em-
bodies the transmission of @ sound recording.
™is term does not include the transmission of
oy audfovisual work.
“(4) An ‘interactive service' is one that en-
q member of the pubdlic to recetve. on re-
e, o transmission of a particular sound re-
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cording chosen by or on behalf of the recipient.
The ability of individuals to request that par-
ticular sound recordings be performed for recep-
tion by the public at large does not make a serv-
ice interactive. If an entity offers bdoth inter-
active and non-interactive services (either con-
currently or at different times), the non-inter-
active component shall not be treated as part of
an interactive service.

""'(5) A ‘nonsubscription trgnsmission’, ‘non-
subscription retransmission’, or a ‘nonsubscrip-
tion broadcast transmission’ is gny transmission
or retransmission that is not a subscription
transmission or retrgnsmission.

*(6) A ‘retransmission’ includes any further
simultaneous retransmission of the same trans-
mission. Nothing in this definition shall de con-
strued to erempt a transmission that fails to sat-
isfy a separate element required to qualify for
an ezemption under section 114(d)(1).

“(7) The ‘sound recording performance com-
plement’ is the transmission during any J-Aour
period, on g particular channel used dy a trans-
mitting entity, of no more than—

‘'(A) 3 different selections of sound recordings
from any one phonorecord lawfully distridbuted
for public performance or sale in the United
States, if no more than 2 such selections are
transmitted consecutively: or

*‘(B) 4 different selections of sound recordings

‘(i) by the same featured recording artist; or

“(i§) - from any set or compilation of
phonorecords lawfully distributed together as a
unit for public performance or sale in the United
States,
if no more than three such selections are trans-
mitted consecutively: Provided, That the trans-
mission of selections in ezxcess of the numerical
limits provided for in clauses (A) and (B) from
multiple phonorecords shall nonetheless qualify
as a sound recording performance complement if
the programming of the multiple phonorecords
was not willfully intended to avoid the numeri-
cal limitations prescrided in such clauses.

‘‘(8) A 'subscription tr {ssion’ is a trans-
mission that is controlled and limited to particu-
lar recipients, and for which consideration is re-
quired to be paid or otherwise given by or on be-
Raif of the recipient to receive tAe transmission
or a package of transmissions including the
transmission. .

SEC. 4. MECHANICAL ROYALTIRS IN DIGITAL
PHONORRCORD DELIVERIES.

Section 115 of title 17, United States Code, is

amended—

(1) in subsection (a)(1)—

(A) in the first sentence by striking out ‘'‘any
other person’’ and inserting in lieu thereof “‘any
other persom, including those who make
phonorecords or digital phonorecord deliveries
by means of a digital audio transmission,"’; and

(B) in the second sentence by inserting before
the period ', including by means of a digital
phonorecard delivery'’;

(2) in subsection (c)(2) in the second sentence
dy inserting '‘and other than as provided in
paragraph (3),” after *‘For this purpose,'’;

(3) by redesignating paragraphs (3), (4), and
(5) of subsection (c) as paragraphs (4), (5), and
(6), respectively, and dy inserting after para-
graph (2) the following new paragraph:

“(3(A) A compulsory license under this sec-
tion includes the right of the compulsory H-
censes to distribute or authorize the distridution
of a phonorecord of a nondramatic musical
work by means of a digital transmission wRICA
constitutes a digital phonorecord delivery, re-
gardless of whether the digital transmission {s
also a public performance of the sound record-
ing under section 106(6) of this title or of any
nondramatic musical work embodied therein
under section 106(4) of this title. For every digi-
tal phonorecord delivery dy or under the au-
thority of the compulsory licensee—
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(i) on or before December 11, 1997, the roy-
alty payable by the compulisory licensee shall be
the royalty prescribed under paragraph (2) and
chapter 8 of this title; and

"(ii) on or after January 1. 1993, the royaity
payable by the compulsory licensee shall be the
royalty prescrided under subparagraphs (B)
through (F) and chapter 8 of this title.

“(B) Notwithstanding any provision of the
antitrust laws, for the purpose of this subpara-
graph, any copyright owners of nondramatic
musical works and any persons entitled to 0b-
tain a compulsory license under subsection
(a)(1) may negotiate and agree upon the terms
and rates of royaity payments under this para-
graph and the proportionate division of fees
paid among copyright oumers, and may des-
ignate common agents to negotiate, agree to.
pay or receive such royalty payments. Such qu-
thority to negotiate the terms and rates of roy-
alty payments includes, but is not limited to, the
authority to negotiate the year during which
the royalty rates prescribed under subparg-
graphs (B) through (F) and chapter 8 of this
title shall nezxt be determined.

“*(C) During the period of June 30, 1996,
through December 31, 1996, Librarian of Con-
gress shall cause notice to be published in the
Federal Register of the initiation of voluntary
negotiation proceedings for the purpose of deter-
mining reasonable terms and rates of royality
payments for the activities specified by sudpara-
graph (A) during the period beginning January
1, 1998, and ending on December 31, 2007, or
such earlier date (regarding digital t(rans-
missions) as the parties may agree. Such terms
and rates shall distinguish between (i) digital
phonorecord deliveries where the reproduction
or distridbution of a phonorecord is incidental Lo
the transmission wAhich constitutes the digital
phonorecord delivery, and (ii) digital phono-
record deliveries in general. Any copyright own-
ers of nondramatic musical works and any per-
sons entitled (o odtain a compulsory license
under subsection (a)(1) may sudmit to the Li-
brarign of Congress licenses covering such ac-
tivities. The parties to each negotiation proceed-
ing shall bear their own costs.

‘(D) In the absence of license agreements ne-
gotiated under subparagraph (C), the Librarian
of Congress shall, pursuant to chapter 8, con-
vene a copyright arbitration royaity panel to de-
termine and publish in the Federal Register g
schedule of rates and terms which, subject to
subparagraph (E), shall be binding on all copy-
right owners of nondramatic musical works and
persons entitled to obtain a compulsory license
under subsection (a)(1) during the period begin-
ning January 1. 1998, and ending on December
31, 2007, or such earlier date (regarding digital
transmissions) as may be determined pursuant
to subparagraph (C) or chapter 8. Such terms
and rates shall distinguish bdetween (i) digital
phonorecord deliveries where the reproduction
or distribution of a phonorecord is incidental to
the transmission which constitutes the digital
phonorecord delivery, and (ii) digital phono-
record deliveries in general. In addition to the
objectives set forth in section 801(d)(1), in estad-
lishing such rates and terms, the copyright arbi-
tration royalty panel may consider rates under
voluntary license agreements negotiated as pro-
vided in subparagraph (C). The royaity rates
payable for a compulsory license for a digital
phonorecord delivery under this section shall be
estabdlished de novo and no precedential effect
shall be gtoen to the amount of the royalty pay-
able by a compulsory licensee for digital phono-
record deliveries on or before December 31, 1997.
The parties to the proceeding shall dear the en-
tire cost thereof in such manner and proportion
as tAe arditration panels shall direct. The Li-
brartan of Congress shall also establish require-
ments by wAich copyright owners may receive
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reasongble notice of the use of thetr works
under this section, gnd under which records of
such use shall de kept and made availadle dy
persons making digital phonorecord deliveries.
“(E)i) License agreements voluntarily nego-

one or more persons entitled to odtain a compul-
sory license under subsection (a)(1) shall be
given effect in lieu of any determination by the
Lidbrarian of Congress. Subject to clause (ii), the
royalty rates determined pursugnt to subpara-
graph (C) or (D) shall be given effect in lieu of
any contrary royalty rates specified in a con-
tract pursuant to which g recording artist who
is the author of ¢ mondramatic musical work
grants a license under that person’s erclusive
rights in the musical work under section 106(1)
or (3) to a persovi destring to fiz in a tangible
medium of erxpression & sound recording em-
bodying the musical work.

“'(ii) Clause (i) shall not apply to—

(1) a contract entered into on or defore June
22, 1995, and not modified thereafter for the pur-
pose of reducing such rates or of increasing the
number of musical works within the scope of the
contract covered by the reduced rates, except if
a contract entered into on or before June 22,
1995, is modified thereafter for the purpose of in-
creasing the number of musical works within the
scope of the contract, any contrary royaity rates
specified in the contract shall be given effect in
lieu of royalty rates determined pursuant to
subparagraph (C) or (D) for the number of musi-
cal works within the scope of the contract as of
June 22, 1995; and

*(1I) a contract entered into after the date
that the sound recording is fired in @ tangidble
medium of expression substantially in a form in-
tended for commercial release, if at the time the
contract is entered into, the recording artist re-
tains the right to grant licenses under gections
206(1) and 106(3).

‘'(F) The procedures specified in subpara-
graphs (C) and (D) shall be repeated and con-
cluded, in accordance with regulations that the
Librarian of Congress shall prescridbe, as pro-
vided in section 803(e)(3), except to the eztent
that different times for the repeating and con-
cluding of such proceedings may be determined
in accordance with subparagraph (C) or (D).

*(G) Ezcept as provided in section 1002(e) of
this title. a digital phonorecord delivery licensed
under this paragraph shall be accompgnied by
the information encoded in the sound recording,
if any, by or under the authority of the copy-
right owner of that sound recording, that identi-
fies the title of the sound recording, the featured
recording artist who performs on the sound re-
cording. and related information, including in-
formation concerning the underlying musical
work and its writer,

“(H)Ni) A digital phonorecord delivery of a
sound recording is actionable as an act of in-
fringement under section 501, and is fully sub-
ject to the remedies provided by sections 502
through 506 and sections 509 and 510, unless—

(1) the digital phonorecord delivery has been
authorized by the copyright owner of the sound
recording. and

“'(11) the owner of the copyright in the sound
recording or the entity making the digital pho-
norecord delivery has obtained a compulsory li-
cense under this section or has otherwise been
authorized to distribute or authorize the dis-
tribution, by means of a digital phonorecord de-
livery, of each nondramatic musical work em-
bodied in the sound recording.

“’(ii) Any cause of action under this subpara-
graph shall be in addition to those availabdle to
the owner of the copyright in the nondramatic
musical work under subsection (c)(5) and sec-
tion 106(4) and the owner of the copyright in the
sound recording under section 106(6).
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“(I) The labdility of the copyright owner of a
sound recording for infringement of the copy-
right tin ¢ musical work embodied tn the sound
recording shall be determined tn accordance
with applicadle law, except that the owner of a
copyright in a sound recording shall not be lia-
dle for a digital phonorecord delivery by a third
party {f the ouner of the copyright in the sound
recording does not license the distridution of a
Pphonorecord of the musical work.

**(J) Nothing tn section 1008 shall be construed
to prevent the ezercise of the rights and rem-
edies allowed dy this paragraph, paragraph (7),
and chapter 5 in the event of a digital phono-
record delivery, except that no action alleging
infringement of copyright may be brought under
this title against a manufacturer, tmporter or
distridutor of a digital audio recording device, a
digital gudio recording medium, an analog re-
cording device, or an analog recording medium,
or against a consumer, based on the actions de-
scribed in such section.

**(K) Nothing in this section annuls or limits
(i) the erclusive right to pubdlicly perform a
sound recording or the musical work embodied
therein, tncluding by means of a digital trans-
mission, under sections 106(4) and 106(6), (i1) ez-
cept for compulsory licensing under the condi-
tions specified by this section, the exclusive
rights to reproduce and distribute the sound re-
cording and the musical work embodied therein
under sections 106(1) and 106(3). including by
means of a digital phonorecord delivery, or (itf)
any other rights under any other provision of
section 106, or remedies availadble under this
title, as such rights or remedies erist either be-
fore or after the date of enactment of the Digital
Performance Right in Sound Recordings Act of
1995

*(L) The provisions of this section concerning
digital phonorecord deliveries shall not apply to
any erempt transmissions or retransmissions
under section 114(d)(1). The exemptions created
in section 114(d)(1) do not expand or reduce the
rights of copyright owners under section 106 (1)
through (5) with respect to such transmissions
and retransmissions.”’; and
(5) by adding after subsection (c) the follow-
ing:
‘'(d) DEFINITION.—As used in this section, the
Jollowing term has the following meaning: A
‘digital phonorecord delivery' is each individual
delivery of a phonorecord by digital trans-
mission of g sound recording which results in a
specifically identifiable reproduction by or for
any transmission recipient of a phonorecord of
that sound recording, regardless of whether the
digital transmission is also g public performance
of the sound recording or any nondramatic mu-
sical work embodied therein. A digital phono-
record delivery does not result from a real-time,
noninteractive subscription transmission of a
sound recording where no reproduction of the
sound recording or the musical work embodied
therein is made from the inception of the trans-
mission through to its receipt by the trans-
mission recipient in order to make the sound re-
cording audible."’.

SBC. 5. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17, Unit-
ed States Code, is amended by inserting after
the definition of ‘‘device’’, “‘machine’’, or *‘proc-
ess'’ the following:

*'A ‘digital transmigsion’ is a transmission in
whole or in part in a digital or other ron-analog
Jormat.’.

(b) LIMITATIONS ON EXCLUSIVE RIGHTS: SEC-
ONDARY TRANSMISSIONS.—Section 111(c)1) of
title 17, United States Code, is amended in the
first sentence by inserting ‘‘and section 114(d)"
after “‘of this subsection’’.

(¢) LIMITATIONS ON EXCLUSIVE RIGHTS: SEC-
ONDARY TRANSMISSIONS OF SUPERSTATIONS AND
NETWORK STATIONS FOR PRIVATE HOME VIEW-
ING.—

August 8, 1995

(1) Section 11%(a)(1) of title 17, United States
Code, i3 amended in the first sentence dy tnsert-
ng “‘and section 114(d)'" after “‘of this sud-

(2) Section 11%a)(2)(A) of title 17, United
States Code, is amended in the first sentence by
tnserting “‘and section 114(d)"’ after ‘‘of this
subsection '’

(d) COPYRIGHT ARBITRATION ROYALTY PaN-
BLS.—

(1) Section 801(d)(1) of title 17, United States
Code, is amended in the first gnd second sen-
tences by mtriking 115'° each place it appeqrs
and tnserting 114, 115."".

(2) Section 802(c) of title 17, United States
Code, is amended in the third sentence dy strik-
ing ‘'section 111, 116, or 119" and inserting
‘‘section 111, 114, 116, or 119, any person entitled
to a compulsory license under section 114(d),
any person entitled to a compulsory license
under section 115,".

(3) Section 802(g) of title 17, United States
Code, is amended in the third sentence by in-
serting “'114,”" after “111,".

(4) Section 802(h)(2) of title 17, United States

Code, i3 amended by inserting ‘114, after
“111,".
SEC. 6. EFFECTIVE DATR.

This Act and the amendments made by this
Act shall take effect 3 months after the date of
enactment of this Act, except that the provisions
of sections 114(e) and 114(f) of title 17, United
States Code (as added dy section 3 of this Act)
shall take effect immediately upon the date of
enactment of this Act.

AMENDMENT NO. 2312
(Purpose: To amend title 17, United States

Code. to provide an exclusive right to per-

form sound recordings publicly by means

of digital transmissions, and for other pur-
poses)

Mr. GORTON. Mr. President, on be-
half of Senators HATCH and FEINSTEIN,
I send an amendment to the desk to
the committee amendment and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Washington [Mr. GOR-
TON) for Mr. HATCH, for himself and Mrs.
FEINSTEIN, proposes an amendment num-
bered 2302.

Mr. GORTON. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is 8o ordered.

(The text of the amendment is print-
ed in today's RECORD under *“Amend-
ments Submitted.”)

Mr. GORTON. Mr. President, 1 ask
unanimous consent that the amend-
ment be agreed to.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The amendment (No. 2302) was agreed
to.
Mr. HATCH. Mr. President, I rise to
request my colleagues' support for S.
227, the Digital Performance Right in
Sound Recordings Act of 1995. ‘

Mr. President, sound recordings—
whether records, CD's, or tapes—are
the only copyrighted works capable of
performance that do not enjoy a per-
formance right under our copyright
law, even though they enjoy such &
right in over 60 other nations. That
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simple fact, and the policies that un-
deriine it. is what 8. 227 is all about.
All other works, whether they be flims,
plays, operas, songs, or ballets are pro-
tected by the performance right which
guarantees that when their works are
heard or seen publicly, those who cre-
ated and produced the work are com-
pensated.

This legislation has been a long time
in coming. From the very first moment
that Federal copyright protection was
extended to sound recordings in 1973,
Congress has been concerned about
whether this discrimination with re-
gard to the performance right makes
sense. In the Copyright Act of 1978, we
ordered the Register of Copyrights to
study this problem and to report to
Congress ‘‘after consulting with rep-
resentatives of owners of copyrighted

materials, representatives of the
broadcasting, recording, motion pic-
ture, entertainment industries, and

arts organizations, representatives of
organized labor and performers of copy-
righted materials.”” 17 U.S.C. Section
114(d).

The report of the Copyright Office
strongly recommended the adoption of
a sweeping performance right for sound
recordings. Over 10 years later, Con-
gress requested a supplemental study
of the iasue, one that would take into
account the many technological and
legal changes in the intervening years.
That report, flled in October of 1991, re-
affirmed the view that sound record-
ings are i{llogically and unfairly dis-
criminated against in our copyright
law, with clearly identifiable adverse
consequences for American artists indi-
vidually and for our balance of trade in
general.

Responding to these studies, Senator
FEINSTEIN and I filed S. 1421 in the last
Congress. That bill did not seek to cre-
ate a performance right for all public
performances of sound records, but in-
stead addressed the most immediate
threat to the owmners of copyright in
sound recordings—the ease of copying
and greater fidelity that is achievable
through the transmission of sound re-
cordings by means of digital tech-
nologies.

We were unable to achieve passage of
S. 1421 in the 103d Congress, but, be-
cause of the discussions and negotia-
tions held throughout the past 2 years,
we are able to present to this body a
bill that accommodates the legitimate
interests of everyome involved in the
music licensing, distribution, and per-
formance systems. The new digital per-
formance right created by this bill ap-
plies to digital audio transmission of
sound recordings which are part of an
interactive service, or for which a sub-
scriber pays a fee. The bill does not
apply to traditional broadcasts and
most other free transmissions, trans-
missions within business establish-
ments, and transmissions made by
commercial music services to busi-
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nesses, among others. In drawing these
lines, the Judiciary Committes, which
I have the honor of chairing, attempted
to balance the competing interests of
the various copyright owners as well as
users, and we think we have gotten it
right.

S. 227 was unanimously approved by
the Judiciary Committee on June 29,
1995. Indeed, I am pleased to note that,
in addition to Senator FEINSTEIN and
myself, the bill {s now cosponsored by
Senator DEWINE, Senator SIMPSON,
Senator LOTT, Senator Baucus, Sen-
ator THURMOND, and Senator LEAHY. I
believe it is ready for approval by the
Senate today.

I should note that I am proposing
today a substitute that contains a
number of technical corrections to the
bill as approved by the Judiciary Com-
mittee. The legislation is complex, and
we have attempted to correct some in-
consistent uses of defined terms and
other technical errors. In addition, we
have adopted a number of suggestions
made by the Copyright Office to im-
prove the procedures provided for in
the legislation for negotiating and ar-
bitrating royalty rates and terms. I am
submitting a description of these
changes and a section-by-section anal-
ysis for the RECORD along with this
statement for the information of my
colleagues.

Mr. President, today is an important
day for creators of American mausic.
Today we are correcting an anomalous
inequity in our copyright law. Al-
though American music has long been
the world's most popular, we have
strangely not given the creators of
sound recordings a right to control and
be remunerated for their works. Today
we take a substantial step to ending
that inequity.

This bill is forward looking. It large-
ly leaves in place mature businesses
that have grown up under the old copy-
right regime. It seeks t0 ensure that
creators of sound recordings will have
the rights they have been denied until
now as the digital age dawns.

This bill also will help protect the
creators of American music abroad by
strengthening our international posi-
tion in negotiating safeguards for the
makers of American music performed
in other countries, as it is all over the
world.

Mr. President, it is important that
the creators of America’'s music—
whether they compose the score, write
the lyrics, sing the songs, or produce
the recordings—be fairly and equitably
compensated for the public perform-
ances that result. For too long they
have not been.

I therefore ask my colleagues to sup-
port and pass S. 227, so that this long
overdue protection can be at last pro-
vided.

1 also ask unanimous consent that a
description of the changes from the
committee-approved bill, and a new
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section-by-section analysis be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DRSCRIPTION OF TECHNICAL CORRECTIONS TO
THE COMMITTER-APPROVED BILL

SECTION 114DX1)—EXEMPT TRANSMISSIONS AND
RETRANSMISSIONS

As originally approved by the Committee,
the bill generally used to term ‘‘trans-
mission” to refer to all transmisaions, and
the term ‘‘retransmission’” to refer to the
subset of transmissions that are further
transmissions of initial transmissions. Thus.
for example, new section 108(6) granted an
exclusive right to perforrmn a copyrighted
sound recording publicly '‘by means of a dig-
ital audio transmission.” and did not men-
tion retransmiasions, even though it was in-
tended that the new performance right would
cover all digital audio transmisaions, inc¢lud-
ing retransmissions.

Use of those terms in section 114dX1) was
not always consistent with that general
usage. The corrected bill uses these terms
consistently. To clarify the original inten-
tion of the bill, the following changes were
made:

In section 114(j). a new deflnition of the
term ‘'‘transmission’” was added to clarify
that that term includes retransmissions.
The definitions of the terms ‘‘broadcast™
transmission, ‘‘retransmission’’ and -‘‘non-
subscription’ transmission were also revised
to reflect this clarification.

In section 114(dX1), the phrase *or retrans-
mission” has been deleted in several places
where it is not necessary in light of the new
definitions.

Section 114(dX1XA) also was revised to re-
flect the clarified definitions. Subparagraph
(A) originally was intended to exempt non-
subscription transmissions being initially
delivered to the public, such as nonsubscrip-
tion broadcast transmissions. With the clari-
fication of the deflnitions, it became nec-
easary to specify more precisely which trans-
missions are covered by this exemption.
Thus, under the corrected bill, a trans-
mission is exempt if it is either:

A nonsubscription transmission other than
a retransmission (such as a nonbroadcast
nonsubscription digital audio service that
originates its tranamiasions rather than re-
tranamitting a programming feed);

An initial nonsubscription retransmission
made for direct reception by members of the
public of a prior or simultaneous inctdental
transmission that is not made for direct re-
ception by members of the public (such as an
initial retransmission to the public of a net-
work feed—whether the feed itself Is exempt
remains governed by section 114aXIXCXi):
or

A nonsubscription broadcast transmission.
As defined in section 114(jX2), this category
includes all nonsubscription broadcast trans-
missions made by terrestrial broadcast sta-
tions licensed by the FCC, whether an initial
tranamission (such as s local newscast) or a
retransmission (such as the retransmission
of a feed supplied by a network or syn-
dicator). This clause does not cover retrans-
missions by entities other than broadcast
stations (such as cable systems) of trans-
missions made by broadcast stations; wheth-
er such retransmissions are themselves ex-
empt remains governed by section
114dX1XB) and, to some extent, section
L1HAXIXO).

In light of the technical amendments to
section 114dX1XA), tranamissions exempted
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by section 14KAXIXBXIXI) may already be
exempt under section 114(dX1XA). For exam-
ple, since section l14AX1XA) exempts all
nonsubscription broadcast tarnsmissions (in-
cluding nonsubscription broadcast retrans-
missions), the retransmissions by terrestrial
broadcast stations that are exempted by Sec-
tion 114(AXIXBXiXI) are also exempt under
section 114(AX1IXAXilf). To leave no doubt
about the intention to exempt the retrans-
missions described in section 114AX1IXBXIXD)
(without regard to the 150-mile limitation
generally applicable under section
114(dX1XBX1)), that section has been left in-

tact.

In addition, section 114(AXIXCXiii), an in-
correct reference to section 522(13) of the
Communications Act of 1834 was corrected.

SECTION 114DX3)— LICENSES POR

TRANSMISSIONS BY INTERACTIVE SERVICRS

Subparagraph (A) limits the duration of
exclusive performance licenses granted to
interactive services, and subparsgraph (Bx1)
provides an exception to this limitation if a
record company grants sufficient licenses to
mulitiple interactive services. In describing
this exception, the bill as originally ap-
proved referred to a percentage of the sound
recordings licensed by a sound recording
copyright owner ‘‘on an exclusive basis.'
However, to encourage diversity of licensing.
the percentage should not be calculated
based only on the number of sound record-
ings licensed ‘‘on an exclusive basis.'’ Thus,
the corrected bill deletes the phrase ‘‘on an
exclusive basis’’ to make clear that the per-
centage should be calculated based on the
number of sound recordings licensed by the
copyright owner on an exclusive or nonexclu-
sive basis.

Subparagraph (D) has been revised to use
the phrase ‘‘retransmission of a digital audio
transmission,” which conforms to the terms
defined and used throughout the bill.

SECTION 114Dx4)>—RIGHTS NOT OTHERWISE
LIMITED

As the bill was originally approved, sub-
paragraph (B)(ii) made clear that none of the
changes made by the bill to section 114 of the
Copyright Act is to affect the existing repro-
duction and distribution rights of sound re-
cording and musical work copyright owners.
Of course, the changes to section 114 are not
intended to affect the adaptation rights of
sound recording and musical work copyright
owners either. The corrected bill adds a spe-
cific reference to section 106(2) of the Act to
avoid any implication to the contrary.

SECTION 114(F—LICENSES FOR NONEXEMPT

SUBSCRIPTION TRANSMISSIONS

The Copyright Office provided thoughtful
comments on various aspects of the bill as
originally approved, including particularly
those provisions concerning the mechanics of
establishing statutory licensing royalty
rates and terms. The corrected bill includes
revised language to address a number of is-
sues raised by those comments and related
issues.

In paragraph (2):

New language makes clear that if an arbi-
tration proceeding is necessary to establish
the initial statutory licensing rates and
terms, it will commence only upon the filing
of a petition during a 60-day period which
will commence 6 months after publication of
notice of the initiation of the voluntary ne-
gotiation proceeding.

e (already used in new section
115(cX3XD)) is added to clarify that the ob-
jectives set forth in existing section 801(bX1)
of the Copyright Act are to be considered by
arbitration panels in setting statutory li-
censing rates and terms.
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A reference to “‘terms’ is added to clarify
that arbitration panels may consider volun-
tarily negotiated license terms in determin-
ing the terms applicable to statutory l-
censes.

A sentence was deleted at the suggestion of
the Copyright Office becauses substantially
the same language already appears in exist-
ing section 802(c) of the Copyright Act.

The words ‘‘and made available’” were
added to be consistent with the provisions of
new section 115(cX3XD).

Paragraph (4) of the bill was rewritten to
clarify when voluntary negotiation or arbi-
tration prooeedings should commence. Under
the revised paragraph, the Librarian of Con-
greas i{s to publish notice of the initiation of
voluntary negotiation proceedings:

(a) within 30 days after being petitioned to
publish notice concerning a new type of digi-
tal audio transmission service; and

(b) in January 2000, and every five years
thereafter.

If voluntary negotiations do not lead to an
agreement among the interested parties, an
arbitration may be commenced upon the fil-
ing of s petition in accordance with existing
section 803(aX1) of the Copyright Act during
a specified 80-day period. That period com-
mences:

(a) six months after publication of notice
of the initiation of a voluntary negotiation
proceeding concerning a new type of digital
audio tranamission service; and

(b) on July 1, 2000, and every five years
thereafter.

Regardless of when an arbitration proceed-
ing is commenced, it is to be concluded in
accordance with the existing procedures in
section 802 of the Copyright Act.

In paragraph (5XAXi). an erropeous ref-
erence to the ‘“Register of Copyrights” has
been corrected.

S8ECTION 1141»—NO EFFECT ON ROYALTIES FOR

UNDERLYING WORKS

The form of a reference to section 106(6)
was conformed to other references in the
bill.

SECTION 114J)>—DEFINTTIONS

As explained in connection with section
114(dX1), the corrected bill includes & new
definition of the term ‘‘transmission’’ and
several revised definitions intended to clar-
ify the original intention of the bill concern-
ing the use of those terms:

The revised definition of ‘‘transmission™
clarifies the intention that that term covers
both all initial transmissions and all re-
transmissions.

To reflect the use of the term ‘“‘broadcast’
transmission in section 114(d)1)AXiii), as
described above, the definition has been lim-
ited to transmissions by terrestrial broad-
cast stations. Whether nonbroadcast non-
subscription transmissions, for example by
non-terrestrial services (such as satellite
services), are exempt is governed by sections
14AXIXA) (1) and (1).

The definition of ‘‘nonsubscription’ trans-

mission was simplified in light of the other
definitional changes.

The definition of ‘‘retransmission’’ pre-
viously set forth only an example of a re-
transmission. As modified, the provision de-
fines the term as a further transmission of
an initial transmission, as well as any fur-
ther retransmission of the same trans-
mission. Except as otherwise provided, a
transmission is a ‘‘retransmission’’ only if it
is simultaneous with the jnitial trans-
mission.

SECTION 11%AX])

The phrase ‘‘by means of a digital audio
transmission’’ was deleted because it is re-
dundant.

August 8, 1995

SECTION 1IXCX3XB)

The phrase ‘‘for the purpose of this sub-
paragraph’ was deletad because it is incor-
rect. The corrected provision conforms with
the language of new section 114(eX1).

SECTION 11XCX$XC)

This subparagraph was revised to provide
that once statutory licensing rates and
terms are established, they shall remain in
effect until successor rates and terms are es-
tablished, either by negotiation or, if nec.
essary, arbitration. In addition. a reference
to “‘digital transmissions’ was replaced with
the more precise term ‘‘digital phonorecord
deliveries.™

SECTION 11XCX3XD)

This subparagraph has been revised in sev-
eral ways to clarify the mechanics of estab-
lishing compulsory licensing royalty rates
and terms:

References to subparagraph (B) have been
added because negotiations conducted under
the procedures of subparagraph (C) are cov-
ered by the provisions of subparagraph (B).

An arbitration proceeding is to commence
only upon the filing of a petition in accord-
ance with existing section 803(a)1). (Unlike
ardbitration under section 114, however, a pe-
tition of arbitration under section
115(cX3XD) may be filed at any time during
the calendar year in which the mechanical
royalty rates and terms for digital phono-
record deliveries are to be established.)

Once statutory licensing rates and terms
are established, they shall remain in effect
until successor rates and terms are estab-
lished, either by negotiation or, if necessary,
arbitration.

A reference to ‘‘digital transmissions' was
replaced with the more precise term ‘‘digital
phonorecord deliveries.”

Arbitration panels may consider volun-
tarily negotiated license ‘‘terms' as well as
“rates” in determining statutory licenses.

A sentence was deleted at the suggestion of
the Copyright Office because substantially
the same language already appears in exist-
ing section 802(c) of the Copyright Act.

SECTION 11%XCX3XE)

Subparagraph (E){) was revised to make
clear that the limitation on ‘‘controlied
composition” clauses applies not only to
contracts where a recording artist who is the
author of a musical work grants a mechani-
cal license in the work that, but aiso to con-
tracts where the recording artist commits
another person (such as the artist's music
publisher) to grant a mechanical license in
that work.

Several additional minor corrections were
made to this subparagraph:

References to subparagraph (F) were added
to recognize that subparagraphs (C), (D) and
(F) all are relevant to determining compul-
sory licensing rates and terms.

The introduction to subparagraph (E)ii)
has been corrected to refer only to the sec-
ond sentence of subparagraph (E)i), because
the exceptions contained in subparagraph
(E)(ii) are not relevant to the first sentence
of subparagraph (EX{).

In subparagraph (EXii), ambiguous ref-
erences t0 '‘such rates’ and to ‘‘the right to
grant licenses” have been replaced with
more specific language.

SECTION 1IXCX3XF)

As the Dbill was originally approved, this
subparagraph provided that mechanical roy-
alty rates and terms for digital phonorecord
deliveries were to be reexamined every ten
years, as provided in section 803(aX3). except
to the extent that different years for doing
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