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COPYRIGHT/CABLE TELEVISION

THURSDAY, MAY 14, 1981

House oF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CiviL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE,
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 10 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Frank, Railsback, Sawyer,
and Butler.

Also present: Bruce A. Lehman, chief counsel; Timothy Boggs,
professional staff member; Thomas Mooney, associate counsel;
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.

We will commence and we expect three of our colleagues to be
here shortly. I am pleased to note that there is a large attendance
this morning. Many of you may be here for the first time. Others of
you have followed the subject or this particular aspect of it for
years past and we greet you again.

It has been nearly 5 years since members of this subcommittee
participated in the first recodification brought into being of the
copyright laws. It is the first one in more than 50 years.

For the most part our work product seems to have met with
success when put into actual practice, and there have been com-
plaints about the new law.

However, the 1976 act failed to deal with several issues, and
debate continues with res to them: namely, performance rights
for sound recordings and protection for ornamental design. We
resolved the question of copyright in computer software last year
by processing into law the recommendations of CONTU—the Com-
mission on New Technological Uses of Copyrighted Works.

Other areas in which the 1976 act has provoked criticism involve:
The right of not-for-profit groups such as veterans and fraternal
societies to have unrestricted access to copyrighted music, criminal
penalties for infringement, the phaseout of the so-called manufac-
turing clause, off-air taping for educational purposes, and the com-
pulsory license for cable television systems.

With respect to off-air taping by educators, we expect an agree-
ment soon among the parties as to how the 1976 act should be
interpreted. This will relieve the subcommittee of legislative pres-
sure on the issue. Several of the remaining issues will be dealt with
in the hearings which are beginning today.

Next week we will hear testimony on our colleague’s bili, H.R.
1805 which deals with commercial uses of sound recordings—the

1)

HeinOnline -- 3 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 1 1995



2

performance rights issues. We have held extensive hearings on this
issue in past Congresses.

We will also provide a forum during these hearings for those who
wish to testify regarding the copyright liability of fraternal and
veterans groups as well as those with views on the adequacy of
existing criminal penalties. In July we expect a report from the
Register of Copyrights on the manufacturing clause.

. Today, we will hear from three witnesses who advocate change
in the law regarding the compulsory license for cable television
systems.

Since passage of the 1976 act the compulsory license has come
under increasing criticism, largely as a result of three develop-
ments:

One, the enormous growth of cable and entry of giant corpora-
tions into the market;

Two, the development of satellite technology and the supersta-
tion, and

Three, deregulation of cable by the FCC.

I am aware that critics of the existing system—who will be

ifying this morning—advocate abolishing the compulsory copy-
right license. Similarly, representatives of cable television vig-
orously oppose any change in the existing law.

The gentleman from Massachusetts, Mr. Frank, and I have both
introduced legisiation on the subject. He has introduced H.R. 3528,
which would abolish the compulsory license for cable systems with
more than 2,500 subscribers.

I have introduced for consideration H.R. 3560, which attempts to
highlight problem areas without fully favoring one side over the
other. My bill conditions the compulsory license upon continuation
of distant signal and exclusivity rules, but at the same time, it
relieves approximately 80 percent of the Nation’s cable systems
from any royalty liability for the retransmission of distant broad-
cast signals. I invite comment and criticism on each of these ap-
proaches.

Finally, before proceeding to testimony, I would like to observe
that there has been a great deal of discussion about the efficacy of
the Copyright Royalty Tribunal. While there is as yet no legislation
directed at the Tribunal mechanism, the subcommittee has request-
ed a General Accounting Office study of the Tribunal. That study
will be presented to us on June 11 and should provide objective
guidance as to how the Tribunal has been working and whether
there should be any changes in its structure.

[Copies of H.R. 1805, H.R. 2007, H.R. 2108, H.R. 3528 H.R. 3530,
H.R. 3560 and H.R. 5870 follow:]
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97t CONGRESS
18T SESSION ° ° 1 805

Te amend the copyright law, title 17 of the United States Code, to provide for
rovalties for the commercial use of sound recordings, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 6, 1981

Mr. DavieLson (for himself, Mr. BEiLENSON, Mr. Bonior of Michigan, Mr.
Jou~ L. Burton, Mrs. CHisHoLM, Mr. CrLay, Mrs. CoLrins of lllinois,
Mr. Coxvers, Mr. DeLLUNMS, Mr. Dixon, Mr. Fauntroy, Mr. FLORIO,
“Mr. Forp of Tennessee, Mr. Grav, Mr. Gorg, Mr. Hawxins, Mr. Hypg,
Mr. McDabpg, Mr. MiNeTA, Mr. MiTCHELL of Maryland, Mr. MiTCHELL of
New York, Mr. MyErs, Mr. RicumonDp, Mr. SoLarz, Mr. Waxman, Mr.
WEiss, Mr. WoN Pat, Mr. YATES, and Mr ZgereERETTI) introduced the
following bill; which was referred to the Commiitee on the Judiciary

A BILL

To amend the copyright law, title 17 of the United States Code,
to provide for royalties for the commercial use of sound

recordings, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tves of the United States of America in Congress assembled,
3 SECTION 1. This Act may be cited as the ‘““Commercial

4 Use of Sound Recordings Amendment’.
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1 SeC. 2. Section 101 of title 17 of the United States
Code is hereby amended by deleting the definition of ‘“‘per-
form’ and inserting the following:

“To ‘perform’ & work means to recite, render,

2
3
4
5 play, dance, or act it, either directly or by means of
6 any device or process. In the case of a motion picture
7 or other audiovisual work, to ‘perforni’ the work means
8 to show its images in any sequence or to make the
9

sounds accompanying it audible. In the case of a sound

1¢ recording, to ‘perform’ the work means to make audi-
11 ble the sounds of which it consists.”.
12 SEC. 3. Section 106 of title 17 of the United States

13 Code is hereby amended by deleting clause (4) and inserting
14 the following:

15 “(4) in the case of literary, musical, dramatic,
16 pantomimes and chorcographic works, motion pictures
17 and other audiovisual werks, and sound recordings, to
18 perform the copyrighted work publicly; and’.

19 SEC. 4. Section 110 of title 17 of the United States

20 Code ix hereby amended as follows:

21 (2) in clause (2) insert the words “, or of & sound
%2 recording,’”’ between the words ‘““performance of a non-
23 dramatic literary or musical work’ and “or display of
24 a work,”’;

WA (Ms—ib
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1 (b) in clause (3), insert tha words “‘or of a sound
2 recording,”” between the words “‘of a religious nature,”
3 and the words “‘or display of a work,"’;

4 (c) in clause (4), insert the words ‘“‘or of & sound
5 recording,” between the words “literarv or musical
6 work’’ and “‘otherwise than in a transmission’";

7 (d) in clause (6), insert the words ‘“or of a sound
8 recording” between the words ‘‘nondramatic musical
9 work’’ and “‘by a governmental body"’;

10 @) in clausé (7), insert the words “‘or of a sound
11 recording”’ between the words ‘‘nondramatic musical
12 work”” and “by a vending establishment’’;

13 () in clause (8), insert the words ““or of a sound
14 recording embodying a performance of a nondramatic
15 literary work,” between the words ‘“‘nondramatic liter-
16 ary work,” and “by or in the course of a transmis-
17 sion’’; and

18 (g) in clause (9), insert the words “‘or of a sound
19 recording embedying a performance of a dramatic liter-
20 ary work that has been so published.” bhetween the
21 words ‘‘date of the performance,” and the words by
22 or in the course of a transmisiion’.
23 . SEC. 5. Section 111 of title 17 of the United States

24 Code i1s hereby amended by inserting, in the second sentence

25 of subsection (d}H)NA). hetween the words “provisions of the

MR O _in
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4
1 antitrust laws,”” and “for purposes of this clause’ the words
“and subject to the provisions of section 114(c),”.
SEC. 6. Section 112 of title 17 of the United States

Code is hereby amended as follows:

2
3
4
5 (a) in subsection (a), delete the words ‘“‘or under
6 the limitations on exclusive rights in sound recordings
7 specified by section 114(a),”” and insert in their place
8 “or under & compulsory license obtained in accordance
9 with the provisions of section 114(c),” and
10 () in subsection (b), delete the reference to ‘‘sec-
11 tion 114(2)” and insert “section 114{a)5)"".
12 SEC. 7. Section 114 of title 17 of the United States
13 Code is hereby amended in its entirety to read as follows:
14 *“§114. Scope of exclusive rights in sound recordings
15 “(a) Limrtations oN ExcLusive RicHTs.—In addi-
16 tion to the limitations on exclusive rights provided by sec-
17 tions 107 through 112 and sections 116 through 118, and in
18 addition to the compulsory licensing provisions of subsection

19 (c) and the exemptions of subsection (d) of this section, the

20 exclusive nghts of the owner of copyright in a sound record-

21 ing under clauses (1) through (4) of section 106 are further
22 limited as follows:

23 “(1) the exclusive rnight under clause (1) of section
24 106 is limited to the nght to duplicate the sound re-
25 cording in the form of phonorecords, or of copies of

HR Ies—ih
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1 motion pictures and other audiovisual works, that di-

2 rectly or indirectly recapture the actual sounds fixed in

3 the recording;

4 “(2) the exclusive right under clause (2) of section

5 106 is limited to the right to prepare a derivative work

6 in which the actual sounds fixed in the sound recording

T are rearranged, remixed, or otherwise altered in se-

8 quence or quality;

9 “(3) the exclusive nght under clause (4) of secuon
10 106 is limited to the rnight to perform publicly the
11 actual soundé fixed in the recording;

12 “‘(4) the exclusive rights under clauses (1) through
13 (4) of section 106 do not extend to the making, dupli-
14 cation, reproduction, distribution, or performance of an-
15 other sound reccording that consists entirely of an inde-
16 pendent fixation of other sounds, even though such
17 sounds imitate or simulate those in the copyrighted
18 sound recording; and

19 “(5) the exclusive rights under clauses (1) through
20 (4) of section 106 do not apply to sound recordings in-
21 cluded in educational television and radio programs (as
22 defined in section 397 of title 47) distributed or trans-
23 mitted by or through public broadcasting entities (as
24 defined by section 118(g)): Provided, That copies or
25 phonorecords of said programs are not commercially

HR jese_.h
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1 distributed by or through public broadcasting entities to
2 the general public.

3 “(b) Rigurs IN Sounp REcorDING DisTINCT FrROM
4 RicHTS IN UNDERLYING WORKS EMBODIED IN RECORD-
5 ING.—The exclusive rights specified in clauses (1) through
6 (4) of section 106 with respect to a copyrighted literary,
7 musical, or dramatic work, and such rights with respect to a
8 sound recording in which such literary, musical, or dramatic
9 work is embodied, are separate and independent rights under
10 this title.

11 *(c) ComPULSORY LICENSE FOR PuBLiC PERFORM-
12 ANCE OF SOUND RECORDINGS.—

13 “(1) Subject to the limitations on zxclusive rights
14 provided by sections 107 through 112 and sections 116
15 through 118, and in addition to the other limitations on
16 exclusive rights provided by this section, the exclusive
17 right provided by clause (4) of section 106, to perform
18 2 sound recording publicly, is subject to compulsory
19 licensing under the conditions specified by this
20 subsection.
21 “(2) When phonorecords of a sound recording
22 have been distributed to the public in the United States
23 or elsewhere under the autnority of the copyright
24 owner, any other person may, by complying with the

H.R. 1885
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1 provisions of this subsection, obtain a compulsory li-
2 cense to perform that sound recording publicly.

3 “(3) Any persor. who wishes to obtain a compul-
4 sory license under this subsection shall fulfill the fol-
5 lowing requirements:

6 “(A) On or before January 1, 1983, or at

7 least thirty days before the public performance, if
8 it occurs later, such person shall record in the
9 Copyright Office a notice stating an intention to
10 obtain a compulsory license under this subsection.
11 Such notice shall be filed in accordance with re-
12 quirements that the Register of Copyrights, after
13 consultation with the Copyright Royalty Tribunal,
14 shall prescribe by regulation, and shall contain the
15 name and address of the compulsory licensee and
16 any other information that such regulations may
17 require. Such regulations shall also prescribe ce-
18 quirements for bringing the information in the
19 statement up to date at regular intervals.

20 “(B) The compulsory licensee shall deposit
21 with the Register of Copyrights, at annual inter-
22 vals, a statement of account covering the preced-
23 ing calendar vear, and a total rovalty fee for all
24 public performances during that calendar year,
25 hased on the rovalty provisions of clause (7) or (8)

.
HR 1ca%
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8

1 of this subsection. After consultation with the
2 Copyright Royalty Tribunal, the Register of
3 Copyrights shall prescribe regulations prescribing
4 the time limits and requirements for the filing and
5 contents of the statement of account and royalty
6 payment.

7 “(4) Failure to record the notice, file the state-
8 ment, or deposit the royalty fee as required by clause
9 (3) of this subsection renders the public performance of
10 a sound recording actionable as an act of infringement
1i under section -501 and fully subject to the remedies
12 provided by sections 502 through 506 and 509.
13 “(5) Royalties under this subsection shall be pay-
14 able only for performances of copyrighted sound re-
15 cordings fixed on or after February 15, 1972.

16 “(6) The compulsory licensee shall have the
17 option of computing the royalty fees payable under this
18 subsection on either a prorated basis, as provided in
19 clause (7), or on a blanket basis, as provided in clause
20 (8), and the annual statement of account filed by the
21 compulsory licensee shall state the basis used for com-
22 puting the fee.
23 “(7) If computed on a prorated basis, the annual
24 royalty fees payable under this subsection shall be cal-
25 culated in accordance aith standard formulas that the

LR WL )
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1 Copyright Koyalty Tribunal shall prescribe by regula-
2 tion, taking into account such factors as the proportion
3 of commercial time, if any, devoted to the use of copy-
4 righted sound recordings by the compulsory licensee
5 during the applicable calendar year, the extent to
6 which the compulsory licensee is also the owner of
7 copyright in the sound recordings performed during
8 said year, and, if considered relevant by the Tribunal,
9 the actual number of performances of copyrighted
10 sound recordings during said year. The Tribunal shall
11 prescribe separate formulas in accordance with the
12 following:

13 “(A) for radio or television stations licensed
14 by the Federal Communications Commission, the
15 fee shall be a specified fraction of the 1 per
16 centum of the station's net receipts from advertis-
17 ing sponsors during the applicable calendar year;
18 “(B) for other transmitters of performances
19 of copyrighted sound recordings, including back-
20 ground music services, the fee shall be a specified
21 fraction of 2 per centum of the compulsory licens-
22 ee's gross receipts from subscribers or others who
23 pay to receive transmissions during the applicable
24 calender year; and
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1 “(C) for other users not otherwise exempted,

2 the fee shall be based on the number of days

3 during the applicable calendar year on which per- -

4 formances of recordings took place, and shall not

5 exceed $5 per day of use.

6 “(8) If computed on a blanket basis, the annual

7 rovalty fees payable under this section shall be calcu-

8 lated in accordance with the following:

9 “(A) for a radio broadcast station licensed by
10 the Federal Communications Commission, the
11 blanket rovalty shall depend upon the total
12 amount of the station’s net receipts from advertis-
13 ing sponsors during the applicable calendar year:
14 *“(1) receipts of at least $25,000 but less
15 than $100,000: $250;

16 “(i1) receipts of at least $100,000 but
17 less than $200,000: $750;

18 “(i1) receipts of $200,000 or more: 1
19 per centum of the station’s net receipts from
20 advertising sponsors during the applicable
21 calendar vear;

22 “(B) for a television broadcast station li-
23 censed by the Federal Communications Commis-
24 sion, the blanket rovalty shall depend on the total

HR 13—
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1 amount of the station’s net receipts from advertis-
2 ing sponsors during the applicable calendar year:

3 “(i) receipts of at least $1,000,000 but
4 less than $4,000,000: $750;

5 (i) receipts of $4,000,000 or more:
6 $1,500;

7 “(C) for other transmitters of performances

8 of copyrighted sound recordings, including back-
9 ground music services, the blanket royalty shall
10 be 2 per centum of the compulsory licensee's
11 gross receipts from subscribers or others who pay
12 to receive transmissions during the applicable cal-
13 endar year;

14 “(D) for commercial establishments such as
15 discotheques, nightclubs, cafes, and bars at which
16 a principal form of entertainment is dancing to the
17 accompaniment of sound recordings, the blanket
18 royalty shall be $100 per calendar year for each
19 location at which copyrighted sound recordings
20 are performed. This royalty fee shall not be appli-
21 cable to establishments at which the performance
22 of sound recordings is solely by means of coin-op-
23 erated phonorecord players as defined in section
24 116(eX1);

RER 10000
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1 “(E) for other users not otherwise exempted,
2 the blanket royalty per calenda- year shall be es-
3 tablished by the Copyright Royalty Tribunal
4 within one year of the date this Act takes effect.
5 *“(9) Public performances of copyrighted sound re-
6 cordings by operators of coin-operated machines, as
7 that term is defined by section 116, and by cable sys-
8 tems, as that term is defined by section 111, are sub-
9 ject to compulsory licensing under those respective sec-
10 tions, and not under this section. However, in distnib-
11 uting royalties to the owners of copyrighi in sound re-
12 cordings under sections 116 and 111, the Copyright
13 Royalty Tribunal shall be governed by clause (14) of
14 this subsection. Nothing in this section excuses an op-.
15 erator of a coin-operated machine or a cable system
16 from full hability for copyright infringement under this
17 title for the performance of a copyrighted sound record-
18 ing in case of failure to comply with the requirements
19 of section 116 or 111, respectively.
20 “(10) The Register of Copyrights shall receive ali
21 fees deposited under this section and, after deducting
22 the reasonable costs incurred by the Copyright Office
23 under this section, shall deposit the balance in the
24 Treasury of the United States, ir such manner as the
25 Secretary of the Treasury directs. All funds held by

HR Va5_in
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1 the Secretary of the Treasury shall be invested in in-

2 terest-bearing United States securities for later distri-

3 bution with interest by the Copyright Royalty Tribu-

4 nal, as provided by this title. The Register shall submit

5  to the Copyright Royalty Tribunal, on an annual basis,
6 a compilation of all statements of account covering the

7 relevant calendar year provided by subsection (cX3) of

8 this section.

9 “(11) During the month of May in each year,
10 every persojn claiming to be entitled to compulsory li-
11 cense fees under this section for performances during
12 the preceding calendar year shall file a claim with the
13 Copyright Royalty Tribunal, in accordance - with re-
14 quirements that the Tribunal shall prescribe by regula-
15 tion. Such claim shall include an agreement to accept
16 as final, except as provided in section 810 of this title,
17 the determination of the Copyright Royalty Tribunal in
18 any controversy concerning the distribution of royalty
19 fees deposited under subclause (B) of subsection (cX3)
20 of this section to which the claimant is a party. Not-
21 withstanding any provisions of the antitrust laws, for
22 purposes of this subsection any claimants may, subject
23 to the provisions of clause (14) of this subsection, agree
24 among themselves as to the proportionate division of
25 compulsory licensing fees among them, may lump their

HR 1
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14
claims together and file them jointly or as a single
claim, or may designate a common agent to receive
payment on their behalf.

“(12) After the first day of June of each year, the
Copyright Royalty Tribunal shall determine whether
there exists a controversy concerning the distribution
of royalty fees for which claims have been filed under
clause (11) of this section. If the Tribunal determines
that no such controversy exists, it shall, after deduct-
ing its reasonable administrative costs under this sec-
tion, distribute such fees to the copyright owners and
performers entitled, or to their designated agents. If it
finds that such a controversy exists, it shall, pursuant
to chapter 8 of this title, conduct a proceeding to de-
termine the distribution of royslty fees.

“(13) During the pendency of any proceeding
under this subsection, the Copyright Royalty Tribunal
shall withhold from distribution an amount sufficient to
satisfy all claims with respect to which a controversy
exists, but shall have discretion to proceed to distribute
any amounts that are not in controversy.

“{14) One-half of the rovalties available for distri-
bution by the Copyright Royalty Tribunal shall be paid
to the copyright owners, as defined in subsection (e),

and the other half shall be paid to the performers. as

H R 18—k
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1 also defined in subsection (e). With respect to the var-
2 ious performers who contributed to the sounds fixed in
3 a particular sound recording, the performers’ share of
4 royalties payable with respect to that sound recording
5 shall be divided among them on a per capita basis,
6 without regard to the nature, value, or length of their
7 respective contributions. With respect to a particular
8 sound recording, neither a performer nor a copyright
9 owner shall be entitled to transfer his or her right to
10 the royalties provided in this subsection to the copy-
11 right owner or the performer, respectively.

12 ‘“(d) ExemptiONs FroM LiaBiLity AND CoMPUL-
13 sory LiCENSING.—In addition to users exempted from lia-

b
F-3

bility by other sections of this title or by other provisions of

b
v

this section, any person who publicly performs & copyrighted

[
(2]

sound recording and who would otherwise be subject to liabil-

ot
o}

ity for such performance or to the compulsory licensing re-

et
[0 <]

quirements of this section, is exempted from liability for in-

st
©

fring- nent and from the compulsory licensing requireme:its
20 of this section, during the applicable calendar year, if during

21 such year—

22 “(1) in the case of a radio broadcast station li-
23 censed by the Federal Communications Commission,
24 its net receipts from advertising sponsors were less
25 than $25,000; or

.ﬂ..; 1905
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1 “(2) in the case of a television broadcast station
2 licensed by the Federal Communications Commission,
3 its net receipts from advertising sponsors were less
4 than $1,000,000; or

5 “(3) in the case of other transmitters of perform-
6 ances of copyrighted sound recordings, including back-
7 ground music services, its gross receipts from subscrib-
8 ers or others who pay to receive transmissions were
9 less than $10,000.

10 *“(e) DEFINITIONS.—As used in this section, the follow-
11 ing terms and their variant forms mean the following:

12 “(1) ‘Commercial time’ is any transmission pro-
13 gram, the time for which is paid for by a commercial
14 sponsor, or any transmission program that is interrupt-
15 ed by or includes commercial matter.

16 ‘“2) ‘Performers’ are instrumental musicians,
17 singers, conductors, actors, narrators, and others
18 whose performance of a literary, musical, or dramatic
19 work is embodied in a sound recording, and, in the
20 case of a sound recording embodying a musical work,
21 the arrangers, orchestrators, and copyists who pre-
22 pared or adapted the musical work for the particular
23 performance of the sounds fixed in the sound recording.
24 For purposes of this section, a person coming within
25 this deﬁﬁition is regarded as a ‘performer’ with respect

AR T6—in
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1 to a particular sound recording whether or not that
2 person’s contribution to the sound recording was a
3 ‘work made for hire’ within the meaning of section
4 101.

5 “(3) A ‘copyright owner’ is the owner of the right
6 to perform a copyrighted sound recording publicly.

7 “(4) ‘Net receipts from advertising sponsors’ con-
8 sist of gross receipts from advertising sponsors less any
9 commissions paid by a radio station to advertising
10 agencies.
11 “(f) SouND8 ACCOMPANYING A MOTION PICTURE OR
12 OtHER AupIOVISUAL WORK.—The sounds accompanying a
13 motion picture or other audiovisual work are considered an
14 integral part of the work that they accompany, and any
15 person who uses the sounds accompanying a motion picture
16 or other audiovisual work in violation of any of the exclusive
17 rights of the owner of copyright in such work under clauses
18 (1) through (4) of section 106 is an infringer of that owner’s

19 copyright. However, if such owner authorizes the public dis-
20 tribution of material objects that reproduce such sounds but
21 do not include any accompanying motion picture or other
22 audiovisua! work, a compulsory licensee under sections 116
23 or 111 or under section (c) of this section shall be freed from
24 further liahility for the public perforn...ice of the sounds by

25 means of such matevial objects.”".

NA 1
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1 Sec. 8. Section 116 of title 17 of the United States
2 Code is hereby amended as follows:

3 (3) in the title of the section insert the words
4 “and sound recordings’’ after the words “‘nondramatic
5 musical works’’ and before the colon;

6 (b) in subsection (a), between the words ‘‘nondra-
7 matic musical work embodied in a phonorecord,” and
8 the words ‘“‘the exclusive right” insert the words “or of
9 a sound récording of a performance of a nondramatic
10 musical work,’”;

i1 (c) in .'the first sentence of subclause (A) of clause
12 (1) of subsection (b), delete the word ‘“$8’" and insert
13 in lieu thereof the word “39"'. In the second sentence
14 of the same provision, delete the word ‘84"’ and insert
15 in lieu thereof the word “$4.50"";

16 (d) in the third sentence of clause (2) of subsection
17 (c). between the words ‘‘provisions of the antitrust
18 laws,” and ‘“‘for purposes of this subsection,” insert the
19 words “‘and subject to the provisions of section
20 114(c).™;
21 (e}1) in clause (4) of subsection (c), redesignate
22 subelauses (A), (B), and (C) as (B), (C), and (D), re-
23 spectivelv, and insert a new subclause (A) as follows:
24 “(A) to performers and owners of copyright in
25 sound recordings, or their aunthorized agents, one-ninth

HR 15—
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of the total distributable royalties under this section, to
be distributed as provided by section 114(cX14);” and
(2) in the newly designated subclause (B), be-
tween the words “every copyright owner” and the
words “not affiliated with” insert the words “of & non-
dramatic musical wor ",
Skc. 9. In section 801 of title 17 of the United States
Code, amend subsection (bX1) as follows: In the first sen-

tence, between the words “‘as provided in sections” and “115

© 0 2 DO v b W N =

-t
()

and 116, and” insert “114,”; and in the second sentence,

[y
b

between the words “applicable under sections” and “115 and

[y
(]

116 shall be calculated” insert “114,”. Amend subsection

-
W

(bX3) by inserting, between the words *“Copyrights under

-y
W

gections 111" and ““116, and to determine” the following:

ot
(5]

u’ 114,01.
Skc. 10. In section 803 of title 17 of the United States

-
-5 D

Code, insert at the end of that gection a new subsection (c) as

[
o

follows:

[
(=]

“(c) With respect to the distribution of royalties under

3]
(=

section 114, the Tribunal shall retain the services of one or

N
b

more private, nongovernmental entities to perform the func-

(34
(]

tions necessary to monitor the performance of sound record-

N
W

ings, to value said performances, to distribute royalty funds

)
W

to recipients, and to perform such other functions as the Tri-

N
O

bunal shall deem necessary, unless the Tribunal shall deter-

RER 19068
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pd

mine that it is inappropriate to do so. The performance of
said functions by private entities shall not relieve the Tribu-
nal of the responsibility to insure the fair and equitable distri-
bution of royalty fees in accordance with section 801(b)(3).”.
SEc. 11. In subsection (a) of section 804 of title 17 of
the United States Code, insert “114,” following the words
‘““ag provided in sections’ and ‘“115 and 116, and with”’, and —
at the end of clause (2) of subsection (a) add a new subclause

(D), as follows: ©

© W a9 & Or o W N

[y
o

“(D) In proceedings under section 801(b)(1) con-

Py
o

cerning the adjustment of royalty rates under section

-y
(3L

114, such petition may be filed five years after the ef-

[y
w

fective date of this Act and in each subsequent fifth

[u—y
=

calendar year.”.

[y
ot

In subsection (d) of section 804, insert ‘‘, 114,”” between the

[y
(=)

words ‘‘circumstances under sections 111"’ and “or 116, the

[y
]

Chairman’’.

[y
[0 2}

SEC. 12. Amend secticn 809 of title 17 of the United

[y
L

States Code by inserting “‘, 114,” between the words *‘royal-

)
<o

ty fees under sections 111"’ and “or 116, the Tribunal”’.

[
ot

SEc. 13. In section 804 of title 17 of the United States

[
[\

Code, insert at the end of that section a new subsection (f) as

[ ]
w

follows:

o
=

“(f) With respect to proceedings under section 801(b)(1),

[
(S

concerning the determination of reasonable terms and rates of

H.R 1805—(h
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1 royalty payments as provided in section 114(c(8)XF), the Tri-
bunal shall proceed when and as provided by that subsec-
tion.”.
Skc. 14. (a) Except as provided in subsection (b) of this
section, this Act shall take effect on January 1, 1983.
(b) The provisions of section 114(c}(3XA) of title 17 of

the United States Code, as amended by section 7 of this Act,

0 3 D G e W N

become effective upon the enactment of this Act.
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o H, R. 2007

To amend title 17 of the United States Code to exempt nonprofit veterans’
organizations and nonprofit fraternal organizations from the requirement that
certain performance royalties be paid to copyright holders.

IN THE HOUSE OF REPRESENTATIVES

" FEBRUARY 23, 1981

Mr. You~c of Florida intreduced the following bill; which was n»ferred to the
Committee on the Judiciary

A BILL

To amend title 17 of the United States Code to exempt non-
profit veterans’ organizations and nonprofit fraternal organi-
zations from the requirement that certain performance roy-
alties be paid to copyright holders.

1 Be it enacted by the Senate and House of Representa-

[

tives of the United States of America in Congress assembled,

That section 110 of title 17 of the United States Code 1is

B w

amended—

[ 4]

(1) by stnking out the period at the end of para-

6 graph (8) and inserting a semicolon in lieu thereof;
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2
(2) by striking out the period at the end of para-
graph (9) and inserting *, and” in lieu thereof; and
3) by' adding at the end the following new para-
graph:
“(10) performance of a musical work in the course

of the activities of a nonprofit veterans’ organization or

3 X N e W N

a nonprofit fraternal organization.”.

RAR 00740
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z2ew= H, R. 2108

To amend title 17 of the United States Code to provide that certain performances
and displays of profitmaking educational institutions and nonprofit veterans’
and fraternal organizations are not infringements on the exclusive rights of
copyright owners.

IN THE HOUSE OF REPRESENTATIVES

Fﬁnnu.an 25, 1981

Mr. DONNELLY introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL
To amend. title 17 of the United States Code to provide that
certain performances and displays of profitmaking education-
al institutions and nonprofit veterans’ and fraternal organi-
zations are not infringements on the exclusive rights of
copyright owners.

[y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

That section 110 of title 17, United States Code, is

W N

amended—
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(1} by striking out ‘‘a nonprofit educational insti-
tution”’ in paragraph (1) and inserting in lieu thereof
“an educational institution’’; and

(2) by inserting after paragraph (9) the following
new paragraph:

“(10) performance of a nondramatic literary or
musical work by a nonprofit veterans’ or fraternal or-

ganization, without any purpose of direct or indirect

© 0 3 O O e W N -

commercial advantage, if the proceeds, after deducting

[y
o

the reasonable costs of producing the performance, are

[y
ot

used exclusively for education, religious, or charitable

[
N

purposes and not for private financial gain.”.

13 Sec. 2. This Act does not affect the copyright protec-'
14 tion for any work which is in the public domain on, or has
15 been copyrighted on or before, the date of the enactment of
16 this Act.
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2 H, R, 3528

To amend the copyright law respecting the limitations on exclusive rights to
secondary transmissions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Mav 12, 1981

Mr. FrANK introduced the following bill; which was referred to the Committee on
the Judiciary

A BILL

To amend the copyright law respecting the limitations on exclu-
sive rights to secondary transmissions, and for other pur-
poses.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY
TRANSMISSIONS

SECTION 1. (a) Section 111(c)(1) of chapter 1 of title 17
of the United States Code is amended by inserting immedi-
ately before the period the following: “in effect on July 1,
1980". '

W 01 B v WO
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(b) Section 111(c)(2)(A) of chapter 1 of title 17 of the
United States Code is amended by striking out *; or’’ and
inserting in lieu thereof ““in effect on July 1, 1980; or”’.

(c) Section 801(b)(2) of chapter 1 of title 17 of the
United States Code is amended by striking out subpara-
graphs (B) and (C) and redesignating subparagraph (D) as
subparagraph (B).

(d) Section 804(a) of chapter 1 of title 17 of the United

© ® a3 O e W N e

States Code is.amended by striking out “(D)” in the first

sentence and inserting in lieu thereof ““(B)”.

ik ped
- QO

(e) Section 804(a)(2) of chapter 1 of title 17 of the

[ d
O

United States Code is amended by striking out subparagraph

[y
w

(A) and redesignating subparagraphs (B) and (C) as subpara-

[y
i

graphs (A) and (B) respectively.

o
(3]

(f) Section 804 of chapter 1 of title 17 of the United

[
=2}

States Code is amended by striking out paragraph (b) and

Jund
~3

redesignating paragraphs (c), (d), and (e) as paragraphs (b),

[
[e o]

(), and (d) respectively.

[
Ne]

Sec. 2. Effective January 1, 1983, section 111 of chap-

N
o

ter 1 of title 17 of the United States Code is deleted in its

(]
P

entirety and the following substituted in its place:

N
(3]

“§111. Limitations of exclusive rights: secondary trans-

N
[VV]

missions

()
NG

“(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPT-

ED.—Notwithstanding the provisions of section 106, the sec-

[\
o
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1 ondary transmission of a primary transmission embodying a
2 performance or display of a work is not an infringement of

3 copyright if —

4 “(1) the secondary transmission is not made by a
5 cable system, and consists entirely of the relaying by
6 the management of a hotel, apartment house, or simi-
7 lar establishment, of signals transmitted by a broadcast
8 station licensed by the Federal Communications Com-
9 mission to the private lodgings of guests or residents of
10 such establishment, and no direct charge is made to
11 see or hear _t‘he secondary transmission, and—
12 “(A) the secondary transmission is made
13 within the local service area of such station; or
14 “(B) the signals are received by such estab-
15 lishment by means of the direct reception of a free
16 space radio wave emitted by such station; or
17 “(2) the secondary transmission is made solely for
18 the purpose and under the conditions specified by
19 clause (2) of section 110; or
20 “(3) the secondary transmission is made by any
21 carnier, other than a satellite resale carrier, who has
22 no direct or indirect control over the content or selec-
23 tion of the primary transmission or over the particular
24 recipients of the secondary transmission, and whose ac-
25 tivities with respect to the secondary transmission con-
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1 sist solely of providing wires, cable, or other communi-
2 cations channels for the use of other;: Provided, That
3 the provisions of this clause extend only to the activi-
4 ties of said carrier with respect to secondary transmis-
5 sions and do not exempt from liability the activities of
6 others with respect to their own primary or secondary
7 transmissions; or

8 “(4) the secondary transmission is not made by a
9 cable system but is made by a governmental body, or
10 other nonprofit organization, without any purpose of
11 direct or indirect commercial advantage, and without
12 charge to the recipients of the secondary transmission
13 other than assessments necessary to defray the actual
14 and reasonable costs of maintaining and operating the
15 secondary transmission service.
16 *“(b) SECONDARY TRANSMISSION OF PRIMARY TRANS-
17 Mi1ssiON TO CONTROLLED GROUP.—Notwithstanding the

—
o o]

provisions of subsections (a) and (c), the secondary transmis-
19 sion to the public of a primary transmission embodying a per-
20 formance or display of a work is actionable as an act of in-
21 fringement under section 501, and is fully subject to the rem-
22 edies provided by sections 502 through 506 and 509, if the
23 primary transmission is not made for reception by the public
24 at large but is controlled and limited to reception by particu-

25 lar members of the public: Provided, however, That such sec-
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1 ondary transmission is not actionable as an act of infringe-
2 ment if—

3 “(1) the primary transmission is made by a broad-
4 cast station licensed by the Federal Communications
5 Commission; and

6 *“(2) the carriage of signals comprising the second-
7 ary transmission is required under the rules, regula-
8 tions, or authorizations of the Federal Communications
9 Commission; and

10 “(3) the signal of the primary transmitter is not
11 altered or changed in any way by the secondary trans-
12 mitter.

13 *“(c) CERTAIN SECONDARY TRANSMISSIONS BY CABLE
14 SysTems EXEMPTED.—

15 “(1) Notwithstanding the provisions of section 106
16 and subject to the provisions of clause (2) of this sub-
17 section, the secondary transmission to the public of a
18 primary transmission made by a broadcast station li-
19 censed by the Federal Communications Commission or
20 by an appropriate governmental authority of Canada or
21 Mexico and embodying a performance or display of a
22 work is not an infringement of copyright if carriage of
23 the signals comprising the secondary transmission is
24 permissible under the rules, regulations, or authoriza-
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6

1 tions of the Federal Communications Commission;
2 and—

3 “(A) the cable system is located in whole or
4 in part within the local service area of the prima-
5 ry transmitter; or

6 “(B) the secondary transmission is of a net-
7 work television program that is not available from
8 any television broadcast station located in whole
9 or in pai't within the local service area served by
10 the cable system; or -

11 “(C) the cable system serves fewer than
12 twenty-five hundred subscribers.

13 *(2) Notwithstanding the provisions of clause il)
14 of this subsection, the secondary transmission to the
15 public by a cable system of a primary transmission
16 made by a broadcast station licensed by the Federal
17 Communications Commission and embodying a per-
18 formance or display of a work otherwise exempt under
19 clause (1) of this subsection is actionable as an act of
20 infringement under section 501, and is fully subject to
21 the remedies provided by sections 502 through 506
22 and sections 509 and 510, if the content of the particu-
23 lar program in which the performance or display is em-
24 bodied, or any commercial advertising or station an-
25 nouncements transmitted by the primary transmitter
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1 during, or immediately before or after, the transmission
2 of such program, is in any way willfully altered by the
3 cable system through changes, deletions, or additions,
4 except for the alteration, deletion, or substitution of
5 commercial advertisements performed by those en-
6 gaged in television commercial advertising market re-
7 search: Provided, That the research company has
8 obtained the prior consent of the advertiser who has
9 purchased the “original commercial advertisement, the
10 television station broadcasting that commercial adver-
11 tisement, and the cable system performing the second-
12 ary transmission: And provided further, That such
13 commercial alteration, deletion, or substitution is not
14 performed for the purpose of deriving income from the
15 sale of that commercial time.
16 *“(d) DEFINITIONS.—As used in this section, the follow-
17 ing terms and their variant forms mean the following:
18 “A ‘primary transmission’ is a transmission made
19 to the public by the transmitting facility whose signals
20 are beirg received and further transmitted by the sec-
21 ondary transmission service, regardless of where or
22 when the performance or display was first transmitted.
23 “A ‘secondary transmission’ is the further trans-
24 mitting of a primary transmission simultaneously with
25 the primary transmission.
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1 “A ‘cable system’ is a facility, located in any
2 State, territory, trust territory, or possession, that in
3 whole or in part receives signals transmitted or pro-
4 grams broadcast by one or more television broadcast
5 stations licensed by the Federal Communications Com-
6 mission, and makes secondary transmissions of such
7 signals or programs by wires, cables, or other commu-
8 nications channels to subscribing members of the public
9 who pay for such service. For purposes of determining
10 the exemption under subsection (c)(1)(C), two or more
11 cable systems under common ownership or control or
12 operating from one headend shall be considered as one
13 system.
14 “The ‘local service area of a primary transmitter’,
15 in the case of a television broadcast station, comprises
16 the area in which such station is entitled to insist upon
17 its signal being retransmitted by a cable system pursu-
18 ant to the rules, regulations, and authorizations of the
19 Federal Commurications Commission in effect on April
20 15, 1976, or in the case of a television broadcast sta-
21 tion licensed by an appropriate governmental authority
22 of Canada or Mexico, the area in which it would be
23 entitled to insist upon its signal being retransmitted if
24 it were a television broadcast station subject to such
25 rules, regulations, and e2uthorizations.
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1 “The ‘local service area of a primary transmitter’,
2 in the case of a radio broadcast station, comprises the
3 primary service area of such statior, pursuant to the
4 rules and regulations of the Federal Communications
5 Commission.
6 “A ‘network television program’ is a program
1 supplied by one of the television networks in the
8 United States providing nationwide transmissions to
9 " television broadcast stations that are owned or oper-
10 ated by, or affiliated with, the television network”.
11 SE(?. 3. (ij Effective January 1, 1983, section 501(c) of
12 chapter 1 of title 17 of the United States Code is amended by
13 striking out “‘subsection (c) of section 111"’ and inserting in
14 lieu thereof “‘section 106".
15 (b) Effective January 1, 1983, section 501(d) of chapter
16 1 of title 17 of the United States Code is amended by striking
17 out “(3)” and inserting in lieu thereof ““(2)”.
18 (c) Effective January 1, 1983, section 510(a) of chapter
19 1 of title 17 of the United States Code is amended by striking
20 out “(3)” and inserting in lieu thereof “(2)".

]
[y

(d) Effective January 1, 1983, section 510(a) of chapter
1 of title 17 of the United States Code is amended by striking

N N
w N

out “, and the remedy provided by subsection (b) of this sec-

N
NG

tion’’ both times it appears therein.
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(e) Effective January 1, .1983, section 510 of chapter 1
of title 17 of the United States Code is amended by striking
out paragraph (b).
(D Effective January 1, 1983, section 804(a) of chapter
1 of title 17 of the United States Code is amended by striking

out ““, and with respect to proceedings under section

801(bX2) (A) and (B)".
(g) Effective January 1, 1983, section 801(b) of chapter

W W a2 H Ov e W N -

1 of title 17 of the United States Code is amended by striking
10 out subparagraph (2) and redesignating subparagraph (3) as
11 subparagraph (2).

12 (h) Effective January 1, 1985, section 801(b)(2) of chap-
13 ter 1 of title 17 of the United States Code is amended by
14 striking out “'sections 111 and” and inserting in lieu thereof
15 “section’.

16 (1) Effective January 1, 1985, section 804(d) of chapter
17 1 of title 17 of the United States Code is amended by striking
18 out “‘sections 111 or’’ and inserting in lieu thereof ‘“‘section’.
19 () Effective January 1, 1985, section 809 of chapter 1
20 of title 17 of the United States Code is amended by striking
21 out “sections 111 or’’ and inserting in lieu thereof ‘“‘section’.

O
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Union Calendar No. 297
e R. 3530
| [Report No. 97-495]

To amend the copyright laws to strengti\en the laws against record, tape, and film
piracy and counterfeiting, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

May 12, 1981

Mr. Frank (for himself; Mr. MoakLeY, Mr. RaiLsBack, Mr. PePpPER, Mr.
BurtLer, Mr. PuiLLir BurTON, Mr. Fazio, Mr. RicuMOND, Mr. FRENZEL,

Mr. VENTO, and Mr. SAWYER) introduced the following bill; which was
referred to the Committee on the Judiciary

APEIL 29, 1982

Additional sponsors: Mr. Waxman, Mr. CROCKETT, Mr. FOGLIETTA, and Mr.
KILDEE

APRIL 29, 1982

Reported with amendments, committed to the Committee of the Whole House on
the State of the Union, and ordered to be printed

{Omit the part struck through and insert the part printed in italic)

A BILL

To amend the copyright laws to ctrengthen the laws against

record, tape, and film piracy and counterfeiting, and for
other purposes.

1 Be 1t enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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2
1 That this Act may be cited as the “‘Piracy and Counterfeiting
Amendments Act of 188+ 1982
SEC. 2. Section 506(a) of title 17, United States Code,
is amended to read as follows:

“(a) Criminal infringement

(=~ TS B - I )

“Any person who infringes a copyright willfully and for

-]

purposes of commercial advantage or private financial gain

8 shall be punished as provided in section 2319 of title 18.”.
9 SEc. 3. Section 2318 of title 18, United States Code, is
10 amended—
11 (1) by réspecuvely redesignating subsections (b)
12 and (c) as subsections (d) and (e); and
13 (2) by striking out the section heading and subsec-
14 tion (a) and inserting in lieu thereof the following:

15 *“8§2318. Trafficking in counterfeit labels for phonorec-

16 ords, and copies of motion pictures end or
17 other audiovisual works
18 “(a) Whoever, in any of the circumstances described in

19 subsection (c) of this section, knowingly traffics in a counter-
20 feit label affixed or designed to be affixed to a phonorecord,
21 ortoa copy of a motion pieture; picture or an other audiovi-
22 sual work, shall be fined not more than $250,000 or impris-
23 oned for not more than five vears, or both.

24 “(b) As used in this section—

HR 3530 RH
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1 (1) the term ‘counterfeit label’ means an identify-
2 ing label or container that appears to be genuine, but
3 is not;
4 3) the term ‘traffie’ means to transfer or other-
5 wise dispese of; to anether; a5 eonsideratien for any-
6 thing of value er obtain eentrol of with intent to se
7 transfer or dispese; and
8 “(2) the term ‘traffic’ means to transport, transfer
9 or otherwise dispose of, to another, as consideration for
10 anything of value or to make or obtain control of with
11 intent to so transport, transfer or dispose of; and
12 “(3) the terms ‘copy’, ‘phonorecord’, ‘motion pic-
13 ture’, and ‘audiovisual work’ have, respectively, the
14 meanings given those terms in section 101 (relating to
15 definitions) of title 17.
16 “(c) The circumstances referred to in subsection (a) of

17 this section are—

18 “(1) the offense is committed within the special
19 mantime and territorial jurisdiction of the United
20 States or within the special aircraft jurisdiction of the
21 United States (as defined in section 101 of the Federal
22 Awviation Act of 1958);

23 “(2) the mail or a faciiity of interstate or foreign
24 commerce is used or intended to be used in the com-
25 mission of the offense; or

HR 3530 RH
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“(3) the counterfeit label is affixed to or encloses,
or is designed to be affixed to or enclose, a copyrighted
eudiovisual woerk or metion pieture; molion picture or

other audiovisual work, or a phonorecord of a copy-

1

2

3

4

5 righted sound recording.”.
6 Sec. 4. Title 18, United States Code, is amended by
7 inserting after section 2318 the following new section:

8 “§2319. Criminal infringement of a copyright

9 “‘(a) Whoever violates section 506(a) (relating to crimi-
10 nal offenses) of title 17 shall be punished as provided in sub-
11 section (b) of this section and such penalties shall be in addi-
12 tion to any other provisions of title 17 or any other law.

13 “(b) Any person who commits an offense under subsec-

14 tion (a) of this section—

15 “(1) shall be fined not more than $250,000 or im-
16 prisoned for not more than five years, or both, if the
17 offense—

18 “(A) involves the reproduction or distribu-
19 tion, during any one-hundred-and-eighty-day
20 period, of at least one thousand phonorecords or
21 copies infringing the copyright in one or more
22 sound recordings;

23 “(B) involves the reproduction or distribu-
24 tion, during any one-hundred-and-eighty-day
25 period, of at least sixty-five copies infringing the

HR 3530 RH
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1 copyright in one or more motion pictures or other
2 audiovisual works; or

3 4O) invelves e seund reeording; metion pie-
4 ture; or audiovisual work; and is & seeond or sub-
5 sequent offense under this section;

6 “(C) s a second or subsequent offense under

7 either of subsections (b)(1) or (B)(R) of this sec-
8 tion, where a prior offense involved a sound re-
9 cording,—mor a motion picture or other audiovisual
10 work;

11 *(2) shall be fined not more than $250,000 or im-
12 prisoned for not more than two years, or both, if the
13 offense— |

14 “(A) involves the reproduction or distribu-
15 tion, during any one-hundred-and-eighty-day
16 period, of more than one hundred but less than
17 one thousand phonorecords or copies infringing
18 the copyright in one or more sound recordings; or
19 . “(B) involves the reproduction or distribu-
20 tion, during any one-hundred-and-eighty-day
21 period, of more than seven but less than sixty-five
22 copies infringing the copyright in one or more
23 motion pictures or other audiovisual works; and

HR 3530 RH
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“(3) shall be fined not more than $25,000 or im-

1
2 prisoned for not more than one year, or both, in any
3 other case.

4 4e) As used in this seetien the term: “sound reeording’;
5 ‘metion picture; ‘sudiovisual werle; ‘phonerecord; end
6 ‘eepies” have; respeetively; the meanings set forth in seetion
T 101 (relating to definitions) of title 19—

8 “(c) As used in this section—

9 “(1) The terms ‘sound recording’, ‘motion pic-
10 ture’, ‘audiovisual work’, ‘phonorecord’, and ‘copies’
11 | have, respectively, the meanings set forth in section
12 101 (relating to definitions) of title 17; and

13 “(R) The terms ‘reproduction’ and ‘distribution’
14 refer to the exclusive rights of a copyright owner under
15 clauses (1) and (3) respectively of section 106 (relating

16 to exclusive rights in copyrighted works), as limited by
17 sections 107 through 118 of title 17."".
18 SEc. 5. The table of sections for chapter 113 of title 18

19 of the United States Code is amended by striking out the
20 item relating to section 2318 and inserting in lieu thereof the

21 following:

2318. Trafficking in counterfeit labels for phonorecords and copies of motion pic-
tures end or other audiovisual works.
2319. Criminal infringement of a copyright.”.

HeinOnline -- 3 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 43 1995




97rH CONGRESS
r2e=H, R. 3560

To amend the copynght law respecting the limitations on exclusive rights to
secondary transmissions, and for other purposes.

IN THE-HOUSE OF REPRESENTATIVES

Mav 12, 1981

Mr. KA.‘;TBN.\!EIE? introduced the following hill; which was referred to the
Committee on the Judiciary

A BILL

To amend the copyright law respecting the limitations on exclu-
sive rights to secondary transmissions, and for other pur-
poses.

1 Be 1t enacted by the Senate and House of Representa-

NS

tives of the United States of America in Congress assembled,
LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY
TRANSMISSIONS

SECTION 1. (a) Section 111(c)(1) of chapter 1 of title 17

S Tv e W

of the United States Code is amended by inserting before the

-l

period at the end thereof the following: *“: Provided, however,

8 That the compulsory license for television broadcast signals
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2
provided for herein shall be limited, except as provided in

section 801(b)3), to the secondary transmissions of primary
transmissions authorized pursuant to the rules on carriage of
television broadcast signals of the Federal Communications
Commission in effect on July 1, 1980. Transmissions unau-
thorized pursuant to such rules shall be actionable as an act
of infﬁngement under section 501 and subject to the remedies
provided by sections 502 through 506”.

(b) Section 111(c)X2)(A) of chapter 1 of title 17 of the

W W 3 O O b W N -

[
(=]

United States Code is amended by inserting ‘“‘or the Copy-

ol
[

right Royalty Tribunal pursuant to section 801(b)3)” after

“Commission’’.

ol o
W N

(c) Section 111(dX2) of chapter 1 of title 17 of the

p—t
g

United States Code is amended by striking out the last sen-

ot
ot

tence of subparagraph (A) and by striking out subparagraphs

ot
(=2)

(B), (C), and (D) and inserting in lieu thereof the following:

[y
IS

“(B) in the case of cable systems with 5,000 sub-
18 scribers or more, a just and reasonable royalty fee cov-
19 ered by the statement, as determined by the Copyright
20 Royalty Tribunal.”.

21 APPLICATION OF THE COMPULSORY LICENSE TO SPORTS
22 PROGRAMING

23 SEcC. 2. (a) Section 111(c)(1) of chapter 1 of title 17 of
24 the United States Code is amended by striking out ‘““‘Subject

25 to the provisions of clauses (2), (3), and (4) of this subsection’’
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1 and inserting in lieu thereof the following: *“Subject to the

2 provisions of clauses (2), (3), (4), and (5) of this subsection.”.

3 () Section 111(c) of chapter 1 of title 17 of the United
4 States Code is amended by adding the following new clause:
5 “(5) Notwithstanding the provisions of clause (1)
6 of this subsection, the secondary transmission to the
7 pudlic by a cable system of a primary transmission
8 ~ made by a broadcast station licensed by the Federal
9 Communications Commission or by an appropriate gov-
10 ernmental :;uthority of Canada or Mexico and embody-
il iug a perfoﬁnance or display of a work is actionable as
12 an s;ct of infringement under section 501, and is fully
13 subject to the remedies provided by sections 502

14 through 506 and sections 509 and 510, if—

15 “(A) the primary transmission consists of the
16 broadcast of a game, or any part thereof, involv-
17 ing members of a professional sports league; and
18 “(B) the secondary transmission is made into
19 an area which is (i) beyond the local service area
20 of the primary transmitter, and (i) within fifty
21 miles of the place of a game of a member of that
22 professional sports league.”.
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BRATE DETERMINATION OF COPYRIGHT ROYALTY
TRIBUNAL
SEC. 3. Section 801(bX2) of chapter 8 of title 17 of the
United States Code is amended to read as follows:
“(2) to make determinations concerning the estab-
lishment and adjustment of just and reasonable rates
referred to in section 111”.

APPLICATION TO THE COMPULSORY LICENSE TO

© 0O A B G A W N e

SYNDICATED #ROGRAMING

SEC. 4. Section 801(b) is amended by striking out *;

bd ek
-0

and” at the end of paragraph (2) and inserting in lieu thereof

[—
[\

a period, by redesignating paragraph (3) as paragraph (4),

13 and by inserting after paragraph (2) the following new
14 paragraph: '

15 “(3) to establish rules under which syndicated
16 copyrighted programing carried on those secondary
17 transmissions for which a compulsor» license is author-
18 ized in section 111(c).”.

19 DISTRIBUTION OF ROYALTY FEES FOR RADIO PROGRAMING
20 SEc. 5. Section 801(b)(4) (as redesignated) is amended
21 by inserting before the period at the end thereof the follow-

N
[

ing: ‘: Provided, That in accordance with section

N
w

111(d)(4X(C), at least  percent of such fees are distributed

o
N

to copyright owners whose work consists exclusively of aural
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10
11
12
13
14
15
16

18
19
20
21
22
23
24
25
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5
signals, the distribution to those copyright owners to be
based on the production of original programing”’.
PROCEEDINGS BEFORE THE TRIBUNAL
- Skc. 6. (a) Section 804(a) of chapter 8 of title 17 of the
United States Code is amended—
(1) by striking out “‘(A) and (D)’ both times it ap-
pears therein.
(2) by striking out ““1985" and inserting in lieu
thereof “1’982". : =
(3) by striking out “fifth” and inserting in lieu
thereof “third”.

(b) Section 804(b) of chapter 8 of title 17 of the United
States Code is repealed and subsections (c), (d), and (e) of
such section are redesignated as subsections (b), (c), and (d),
respectively.

(c) Section 804 of chapter 8 of title 17 of the United
States Code is amended by inserting at the end thereof the
following new subsections:

“(e)(1) With respect to all proceedings under this chap-
ter, the Tribunal shall be empowered to issue subpenas to
compel the production of testimony of witnesses together
with such documentary materials as are necessary to make
deterr;xinations under this title.

“(2) If a person to whom a subpena is issued under this

subsection refuses to comply with such subpena, the United
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6
States District Court for the District of Columbia or for the

judicial district within which such person is found or resides
or transacts business may, upon application of the Chairman
of the Tribunal, order such person to comply with the sub-
pena. Failure to obey such order may be punished by such
court as contempt thcreof. Subpenas of the Tribunal shall be
served in the manner provided for subpenas issued by a
United States district court under the Federal Rules of Civil
Procedure. '

W 00 a3 M v b W N

“(f) With respect to the authority provided under section
801(bX3), the Tribunal shall initiate proceedings to establish

bk pmh ek
N = O

or modify rules within thirty days of a petition by an owner

ot
W

or user of a copyrighted work subject to compulsory licensing

[
i

under section 111(c)."”.

pd
(%))

JUDICIAL STAY

[
(=]

SEC. 7. Section 809 of chapter 8 of title 17 of the

[
-3

United States Code is amended by striking out the first sen-

o
[o ¢}

tence and inserting in lieu thereof the following: ‘“Any final

b
<o

determination by the Tribunal under this chapter shall

o
o

become effective thirty days following its publication.”.

N
o~

TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

N
N

SEc. 8. (a) Royalty rates established by the Copyright

N
w

Royalty Tribunal pursuant to section 111(d)(2) and section
804 of title 17 of the United States Code and as modified by

N N
(S B

order of the Copyright Royalty Tribunal on January 5, 1981,
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shall remain in effect pending a review by the Tribunal pur-
suant to the provisions of sections 2 and 4 of this Act z;nd the .
implementation of a final order under section 809.
o (b) Section 118 of title 17 of the United States Code is
amended by striking out “in the Federal Register”” wherever
they appear therein.

(c) Sections 804(c) (as redésignated) and 810 of chapter
8 of title 17 of the United States Code are amended by strik-

@ W a1 O kW N -

ing out “in the Federal Register’” wherever they appear

[y
o

therein.

0]
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"heme - H, R. 5870

Tolmehdthemlnuhmingdmdtheeopyﬁghthw.

IN THE HOUSE OF REPRESENTATIVES

MazcH 17, 1982

Mr. KASTENMEIRR introduced the following bill; which was referred to the
' - Oomn!iueeontheJudiciary

A BILL

To zmend the manufacturing clause of the copyright law.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That section 601(a) of chapter 6 of title 17 of the United
4 States Code is amended by striking out “1982"" and inserting
5 in lieu thereof “1985".
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Mr. KasTENMEIER. ] am now pleased to welcome our opening
panel of witnesses: Jack Valenti, president, Motion Picture Associ-
ation of America; Vincent Wasilewski, president, National Associ-
ation of Broadcasters; and Bowie Kuhn, Commissioner of Baseball.
Each of whom is a national in his own right.

They have been witnesses before many committees of the Con-
gress, indeed, of this subcommittee on a number of occasions. They
are leaders of their industries, of sports, in the case of Mr. Kuhn.
'tlgxey are knowledgeable and we of course are very pleased to greet

em.

First, I would like to greet Mr. Valenti, who represents they
motion picture industry, who always expresses the views of his
industry as elc:}uently as any person could imagine.

After Mr. Valenti, who I understand will open testimony, we will
greet our other panelists.

Mr. Valenti.

TESTIMONY OF JACK VALENTI, PRESIDENT, MOTION PICTURE
ASSOCIATION OF AMERICA, ACCOMPANIED BY VINCENT WA-
SILEWSKI, PRESIDENT, NATIONAL ASSOCIATION OF BROAD-
CASTERS AND BOWIE KUHN, COMMISSIONER OF BASEBALL

Mr. VaLenTI. | thank this committee very much and you particu-
larly, Mr. Chairman, for giving us an opportunity to open a
window on the Copyright Act of 1976. There are a number of us
who believe with some vigor that what the Congress has wrought is
not effective and is not sustainable in the years ahead due to the
rather quick changing environment of the television marketplace.
Sc I am grateful to you and I come to you really for two specific,
and I hope simply stated, reasons.

The first is to ask this committee to respect the rights of copy-
right owners, of property owners, to respect the right of property
owners. I think all of us on this panel believe that what people own
should not be taken from them without their permission, without
negotiating for the price to be paid, and without any knowledge b
the owners to how, when and where their property is being useci

The question I might pose to this panel is what owners of other
business enterprise in the Nation must sit idly by while property
that belongs to them is taken without their permission by others
who then sell it to the public for a profit.

I think it is fair to say that what we are asking this committee to
do is to respect the right of a property owner which unhappily the
act of 1976 does not do.

The second reason I am here is to ask this committee to establish
competition in the television marketplace. It is not there now.
What happens is that basic cable television has been given by the
Congress a special grant of privilege which allows it to rummage in
the market as it sees fit, taking programs it wants and then sell
them for profit, paying only a pittance of the marketplace worth of
that product.

At the same time, all of cable’s competitors—independent televi-
sion stations, network stations, pay cable, pay television, videocas-
settes, videodiscs, and soon direct broadcast satellite operations—
must compete in the marketplace for their programs, negotiate
with owners and pay market value for what they license.
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Cable alone is exempt from competition: And to make matters
worse, basic cable is a_geographic monopoly, with no other cable
systems operating in its area. To grant special privileges to a
monopoly, no matter how benign that monopoly may appear, only
muliigtl;es the imbalance and anticompetitive nature of the cable
mar

To correct what is s0 plainly and clearly wrong, the MPAA
proposes two reasonable revisions:

One, abolish t{)l; l?glp;lgcl)ry license for distant TV station pro-
grams imported e systems. .

Two, to protect localism and local programing for the communi-

ty, the comp license should be retained only for local station
P ired to be carried by cable systems under FCC rules.-
mt is that needs to be done to recognize property rights,

and to promote fair oomﬁtition in the cable marketplace.

Two objective experts have examined this issue and have come to
emphatic conclusions. Now remember, they are not on th:egayroll
of an . They don’t have clients in the business. Indeed, they
are Government officials whose sworn duty it is to protect the
public: Former Chairman of the Copyright Royalty Tribunal, Cla-
rence James, has testified that the CRT is an unworkable mecha-
nism and suggests it ought to be dismantled. David Ladd, the
Register of Copyrights, has testified that the compulsory license is
a blight on the competitive marketplace and should be abolished.

le interests will tell you, in the most plaintive tones, that:
One, cable is really a mom and pop operation, with family owned
systems the core of the cable community; two, that if you comply
with our proposal, basic cable rates will have to be raised; and
three, basic cable will not get programs because program suppliers
will freeze them out.

Let me take each of their arguments and place before you what
is both important and true: -

One, is cable a mom and pop familiy operation? This maf' have
been true some 5, 6, 7 years ago. It may even have had an element
of truth in it when the Coalﬁvright Act of 1976 was passed. But not

of which are verifiable by cable inter-
ests themselves:

Cable today is a big and profitable business. A mere 10 large
companies control some 50 percent of all cable subscribers. Just 25
companies control over 60 percent of all cable subscribers. Only 50
companies control some 75 percent of all subscribers. This concen-
tration of power and control by a few corporations grows stronger
each week. )

Cable mms have an average return on equity of almost 20
percent. is compares to an average of 14.4 percent return on
equity for the Fortune 500 companies. I want to show you this in
chart form because I think it is important; 12% percent of all cable
systems in America today have a return on equity of 40 percent or
more. Cable Television Systems of Boston, in their proposal to the
city of Boston, has committed themselves in an official document
that it will achieve 57.5 percent return on equity in their third
year of their operation in ton.

Mr. SAwYER. If I may interrupt, without breaking your sequence,
are those after taxes or pretax?
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Mr. VaLeNTI. Pretaxes, I believe. Pretaxes on both sides, 20.8
percent of all cable systems return equity of 30 to 39 percent; 21.8
have return on equity of 20 to 29 percent. So 55 percent of all the
cable ms in erica have an average return of 20 percent or
more. In the Fortune 500, only 15 percent of them have an average
return on equity of 13.2 percent. .

Some 55 percent of all cable systems in the United States report-

ed net income—pretax—of 20 percent or more of owners’ equity |

while only 15 percent of the 500 largest U.S. industrial corpora-
tions were able to match that figure.

Cable is an enormous money machine, called by Wall Street the
only depression proof enterprise in the Nation. Today, cable rev-
enues are $2.5 billion annually, and expected to rise to $8.5 billion
in just 4 more years.

Yet, in a piece of sardonic irony, according to the FCC data for
1979, of all the expense categories for cable, if you took all the
expense categories and put them in this little pie, copyright fees .
represent barely 1 to 2 percent of all the expenses of a cable
system. The irony is that copyright costs are the lowest expense

" category sustained by a cable system.

The one identical item they must all have to stay in business is
programing. It is the cheapest item on their expense ledgers. I find
that rather amusing. It only hurts when 1 laugh.

Pretax income for cable in 1979 was up 45.4 percent over 1978.
Total assets of cable were $3.2 billion in 1979, an increase of 12
percent over 1978.

Yet, according to FCC data for 1979, of all the categories of cable
systems operating expenses, co;zi\;right fee payments represent only
1.2 percent of these expenses, the lowest of all expense categories
in the cable operation. In other words, the most important single
factor in a successful cable operation is programing, and that pro-
aggliﬁng ]is the cheapest item in their expense ledgers. [See appen-

~-a.

Is cable today a mom and pop operation?

Consider these facts: ,

Daniels & Associates, the largest cable brokerage firm in the
United States, values cable systems today at $650 or more per
subscriber.

Mr. Chairman, let’s talk about small systems, the so-called mom
and pops. If you owned a 2,000-cable system, you could probably
sell it on the open market today for $1.3 million. If you owned a
3,000-subscriber system you could sell it for over $2 million. If you
owned a 5,000-subscriber system it would bring $3% million.

Mr. Chairman, people who own these small systems are million-
aires. Some of the companies which dominate the cable landscape
today are Time, Inc., Westinghouse, the Los Angeles Times, Gener-
al Electric, American Express, the New York Times, Cox Cable—
which also owns huge chunks of newspapers and television—New-
house Communications, also a newspaper dukedom, Warner Com-
munications, and other giants are getting ready to get involved,
like Knight Ridder newspapers, and Dow Jones, Inc., owners of the
Wall Street Journal who want to buy U.S.-Columbia Cable. All
these corporations, rich in resources and assets, are eager to buy
small systems and to obtain franchises in the big cities.
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My question to you: Does this sound like “small business?” Do
these appear to be enterprises which need help from Congress? Is.
this the kind of corporate profit making center that deserves a
subsidy, and especially a subsidy that comes out of the hide of
those who own television p. ? ,

I ask you, is it right, is it fair that program owners should have
their property taken from them by some of the biggest corporations .
in the country? Is it fair that we should be subsidizing these hugh
business operations? .

Now, to the second argument of cable, which is if yonwass this -
proposal, they will have to raise their basic cable rates. Mr. Chair-
man, Mr. Kuhn, Mr. Wasilewski, and every cable operator in
America knows as a fact of life that all the cable proposals being
made in the big cities, those big corporations, are pledging to bring
in basic service at way less than $8 to $9 a month on the average
and the proposal to Dallas by AMEX there says it is going to bring
in basic service for $2.75 a month. .

Cable operators, everyone of them—and the trade press is full of
this—know that the profit action is not in basic cable. The profit
action is in pay. Pay services. They want basic subscribers so they
can load them up on pay services, which some operators predict
will soon bring in $50 to.$100 per month from each paying sub-
scriber. No wonder the New York Times paid $120 million, $2,000
%er s:;hscriber to Irving Kahn for his 60,000-subscriber systems in

ew Jersey.

No woncfer Westinghouse paid three-quarters of a billion dollars
for Teleprompter.

Cable is also expanding advertiser supported programing, the
hottest phenomenon in the cable business today. All of which, Mr.
Chairman, is bargained for in the open market now.

Paul Kagan & Associates, the most respected research firm in
the business, declares that cable revenues from advertising will
gﬁcimnt in 1981 to $100.7 million, and in 1990 will rise to $2.2

on.

Add to that revenues from pay cable, from ancillary an services
such as burglar alarms, fire alarms, two-way systems, and all their
other revenue producing extras and you quickly perceive that the
cable industry has four sources of h revenues: One is basic cable
subscribers; two is pay cable subscribers; three is advertising; and
four is revenues from ancillary services.

Is there any doubt in any objective mind that a small increase in
programing costs can be easily borne by any cable system without
1 cent increase in basic cable rates?

Let me give an example, Mr. Chairman. Today cable is paying
about 1 percent of its subscriber basic revenues for programing.
Let’s suppose you took the compulsory license off and suppose what
cable would then be paying triples to approximately 3 percent of
their subscriber revenues.

You know what that would mean? It would mean that for each
subscriber the cable system would incur an extra added cost of 16
cents per subscriber. From any pay cable subscriber the system
now gets $10 a month for pay cable; the cable operator keeps 60
cents of every dollar, $6 out of the $10 and all he is adding is 16
cents to his basic programing cost. It does not make any sense.
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The final argument of cable people—and then I am going to be
through—cable systems won’t get programs, either they will be
frozen out or the administrative machinery will be too complicated.
This is raw nonsense. I am going to tell you why:

- First, the program suppliers are in the business to license pro-
grams. unlike broad‘g:vasthastations 'ivahxo((:’l(l) are in the business to
roadcast programs. We have some 13, English language movies
and 4,000 series ready to be licensed. New programs are being
created every month. Cable sirstems can enter the bidding for
popular programs against the local TV station, gaining exclusive
rights to those programs.

Moreover, middlemen, like Ed Taylor’s Satellite Program Net-
work, will enter the business and license programs by the long ton
to cable systems. After all, subscribers are not buying distant TV
signals. They are buying programs. People in Virginia are not
interested in news programs from Chicago or New York. In Madi-
son, Wis., they don’t care about watching Ed Koch or the mayor of
Houston talking about sewer taxes and whether Westway will be
built in the West Side of Manhattan. They are interested in pro-
graming. S :

Second, advertiser-supported programs will flood the cable
market. Today there are some 35 cable networks doing just that,
bringing in programs of all kinds, entertainment, sports, and reli-
gious programs. ABC, CBS, NBC, Rockefeller Center—the list

- grows daily—are all entering the cable program market.

Third, program suppliers today negotiate directly with some 600
television stations which program their stations from 16 hours to
24 hours a day. Bargaining with some 50 cable companies which
reach some 75 percent of all cable subscribers and licensing to
smaller systems via middlemen will be easier than dealing with
600 TV stations. »

I dare say if programers negotiate with 150 companies—no
more—they will reach 100 percent of all the cable systems in
America, particularly if little tiny systems were exempted. Soon
the FCC is going to order in or approve low-power and drop-in
stations and you may have 2,000 television stations operating in
the next several years and we will be negotiating directly with
each one of them.

In comparison it will be a simple matter to negotiate with the
country’s cable systems and the recent trend in organizing
statewide or regionwide cable networks will make it even easier.
We call it interconnects in the business. This means groups of
systems joining together sharing production facilities, acquisition of
origination programing and sales forces, pooling all of this.

Cablevision magazine reports that by the end of the first quarter
of 1981, approximately 80 systems representing 1.5 million sub-
scribers will be linked in a dozen regional systems. This increases
each week. For program suppliers to negotiate program license
with such interconnects is practical, easy, and feasible.

Now, I want to sum up because I have used up my time and
more than my time, and I thank you for it. I just want to sum up
by asking a few questions:

Why would Congress want to persist in shielding cable from
competition—basic cable, that is?

HeinOnline -- 3 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 56 1995



57

Why would the Congress feel it is in the public interest to protect
Westinghouse and American Express and General Electric from
the rigors of the competitive arena?

Does Congress believe cable, which is an explosive rapidly grow-

_ing business should be submdnzed? And if so, should not the Con-
gress subsidize cable if it is in the public interest, rather than
takmg it out of the hides of private program owners?

Why would Congress persist in allowing profitmaking organiza-
tions to take things that don’t belong to them and use it as they
see fit without permission of the owner?

And finally, the final question that this Congress has to decide is
does the Congress or does it not recognize and respect the rights of
a proper owner?

Thank you very much.

[The complete statement of Mr. Valenti follows:]
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Mr. Chairman, Members of the Committee,
my name is Jack Valenti. 1 am president of the
Motion Picture Association of America, Inc., whose
members are the producers and distributors of
theatrical and television programs in the United
States. 1 also am the president of the Association
of Motion Picture and Television Producers, Inc.,
in Hollywood, whose 80 members include the smaller
producers and syndicators of television programming
and theatrical films. Attached to my statement is

a list of both MPAA and AMPTP Members.
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THE MPAA POSITION

1. Congress should amend the Copyright

Act of 1976 to require basic cable

(as distinguished from '"pay cable")

to respect the property rights of

program owners, and should abolish

the anti-competitive statutory rate

schedule which now governs the con-

ventional cable program arena.

2. Thnere should be no compulsory

license for distant TV station pro-

grams imported by cable systems.

This programming should be freely
and openly bargained for between

cable licensee and program licensor.

3. The compulsory license should be

retained only for '"local" station

programs that are required to be

carried by cable systems under FCC

rules.
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Simply put, property rights must be
observed. Congress should return to the copy-
right owner his right of control over how his
product is distributed.

If these revisions are made in the
Copyright Act, then the principle of open and
fair competition between cable systems, net-
works, broadcast stations, pay cable, video- .
cassettes, video;iscé, direct broadcast satel-
lites and all other new magic technology sure
to make their appearance, will be observed to

the benefit of the public. .

Of the competitors listed above,

only the cable system is a geographic monopoly.

Only the cable system has the power of a monopoly.
To grant special privileges to a mohopoly, no
matter how benign that monopoly may appear

right now, only compounds the imbalance and
anti-competitive nature of the cable marketplace.
Monopoly breeds power, power corrupts, absolute

power corrupts absolutely!
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WHY THE COPYRIGHT ACT OF 1976 MUST BE REVISED

This Committee, and its Chairman, Mr.
Kastenmeier, are to be commended for holding
hearings to revisit the Copyright Act of 1978.
We salute the Committee and its Chairman for
their perception of how radically the cable
environment has chgnged and how necessary it
is to make congressional revisions to establish
competition and thereby to keep pace with this

still-whirling, still-changing marketplace.

These changes are necessary because:

1. The Federal Commue}cations
Commission has abtolished its syndicated exclu-
sivity and the distant signal importation regu-
lations, rules that Congress had anticipated
would keep the television marketplace in some

kind of delicate balance when the Copyright Act

of 1976 was written.

2. Vast new changes have taken place
in communications technology and marketing tech-
niques which have affected the distribution of

television programs.
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3. Cable's '"compulsory license"” and
the statutory rate sy§tem to distribute basic
cable copyright royalties are not working be-
cause the law prevents free negotiation in the
marketplace as to the use and value of tele-

‘vision programs.

4, There has been an enormous growth
of cable. Giant mﬁltiple system owners now
control major segménts of the cable marketplace;
25 of the largest-éystem owners control 60X of
all subscribers. Small systems, individually
owned, are vanishing like the mom-and-pop corner

grocery.

These facts, well known to all informed
persons, require the following changes in the

law:

1. Congress should abolish the '"com-
pulsory license" for all imported distant TV
station signals which basic cable (as distinguished
from '"pay cable") transmits to its subscribers.

It is this compulsory license for distant tele-
vision signals that gives basic cable an unfair

advantage over its competitors.
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2. Cable should continue to be
granted a compulsory license to retransmit local
programs required to be carried under FCC
regulations. Cable should not be required
to pay any copyright fee to copyright owners
for using such programs. This policy is in
accord with the concept of localism and better
serves the public interest by protecting and
guaranteeing tbévcontinued availability of
locally-orienteéhprograms. Thus cable viewers
particularly would be assured of receiving
local public affairs programs, local news and
weather reports, and television coverage of

events of local community interest.

For more than half a century since
the enactment of the first Radio Act, it has
been public policy in this country to foster
local broadcasting service. To carry out this
Congressionally-mandated policy, the FCC has
encouraged the activation of additional television
outlets: UHF stations, low-power "translators,"
and VHF "drop-ins." We believe that localism in
television broadcasting best serves the public

interest. Today there are 14,000 communities in
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the United States that are not served by cable
television. But even if cable service were
available to all persons in this country, it
is important to remember that distant tele-
vision stations serve primarily the needs and
requirements of their own local service areas,
and not those of the distant communities into
which their programs are imported by microwave

and satellites for use by cable systems.
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COPYRIGHT ROYALTY TRIBUNAL - AN INADEQUATE SOLUTION

It is simply not possible for any government
agency, no matter how intelligently composed, to deter-
mine the marketplace value of television programs (tele-
vision series and motion pictures).. Only the market-
place can do that.

Cable interests have nourished the false be-
lief that the Copyright Royalty Tribunal (CRT), which
Congress established in 1976 to receive, distribute, and
review basic cable copyright rates, has the authority
and ability to set appropriate cable royalty fees. Mr.
Chairman, your bill correctiy recognizes the spurious
nature of cable's claim that all is well in the opera-
tion of the Copyright Royalty Tribunal. You have heard
testimony from CRT Chairman James on March 4, 1981 that
the CRT is not functioning as it was intended and ought
to be abolished.

The truth is that the Copyright Act does rnot
grant the Tribunal sufficient flexibility to adjust
royalty fees paid by cable systems to program owners
nor can the Tribunal remedy the basic inequities that
exist under that statute. The Copyright Act does not
permit the CRT to change the rate schedule for signals

that cable systems are presently permitted to carry
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other than to maintain a constant dollar level of
royalties.

But, most importantly, and thié is absolutely
crucial to the understanding of this complex issue, the
CRT cannot set marketplace value. Therefore it is plain
that even if the CRT were granted more power to set rates,
how can five people, however intelligent they may be,

but without any real knowledge of the marketplace, trﬂly
calculate what a program is worth? That is a matter
between buyer and sellgr, and it varies from day to

day, from market to market.
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BASIC CABLE USES PROGRAMS WITHOUT

PERMISSION OF THE COPYRIGHT OWNER

PAYING GOVERNMENT-ESTABLISHED

ROYALTY RATES THAT ARE RIDICULOUSLY LOW

Three special grievances exist under the current
Copyright Act: (1) programs are used by basic cable with-
out permission of the copyright owners, (2) competition
is blighted, and (3) fﬁé royalty rates are absurdly low.

The most important distortion is the use of
programs without permiésion of the owner of the program.
This is counter to every precept of free enterprise in
this country. It causes the owner of the program to
lose complete control of the marketing of his program.
What other business enterprise in the nation must sit
by helplessly while others use its product without its
permission and, to compound the injury, sell to others
for profit that which they have no permission from the
owner to use?

Moreover, in the matter of ridiculously low
fees, only the free, unregulated marketplace can estab-
lish fair and reasonable compensation for the programs
that basic cable imports from distant television stations.
No precise economic formula can ever determine what that

compensation should be in every situation, but after
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five years of experience with the compulsory license,
the evidence clearly shows that the cable royalty
rates mandated in the 1976 Act have no economic justi-
fication and are_ridiculously low. Consider these

facts:

1. Cable's primary competitor, local tele-
vision broadcast stations, expended over $426 million
for "rental and amortization of film and tape" (i.e.,
syndicated) programs in 1979. The copyright license
fees paid by cable systems in 1979 for all retrans-
mitted programs was $12.9 million. These FCC data
indicate that in absolute dollars, television stations
paid 33 times more for this programming than did the

cable television industry.

2. Copyright fees are among cable's small-
est expense items, averaging a miniscule 1.2% of the

total cable operating expenses, the lowest category of

cable system expenses.

3. Cable systems pay more for the postage
to bill their subscribers than they do for distant
signal programming under the compulsory license.
CableData, an organization which provides billing
services to 900 cable corporations and 9 million

subscribers - about half of all subscribers - reported
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that its postage cost in 1980 "ran well over $10,400,000."

Total royalties paid in 1980 by all cable systems amounted

to $18.9 million. (Source: Cable Marketing, 4/81, p. 40)

4. Because royalty payments are computed on
the basis of gross receipts from basic subscription
service only, even the pittance cable systems are now
paying faces substantial erosion. Virtually all "new
builds" in major markets include multi-channel “tiers"
of basic service to suﬁscribers either '"free" or at
minimal cost. If retr#nsmitted programs are offered
on a "no charge" basis; the license fee that such cadle
systems would pay is also zero. More common is an ar-
rangemeht along the lines of the Cablevision Systems
Boston proposal, whereby "Cablevision will chirge only
$2 montify for its 50-channel basic service on the as—
sumption that subscribers to other services (such as
Home Box Office for $7 monthly) will make the total

service pay for itself." (Broadcasting, 5/4/81, p. 74)

Cablevision Systems Boston would not be subsidizing

the 52-channels of programming: the program suppliers

will!
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THE 'GIANTS' ARE TAKING OVER THE CABLE INDUSTRY,

CONCENTRATING POWER AND INCREASING REVENUES

Cable has now reached a powerful and profit-
able economic status. If five years ago cable needed
some kind of "subsidy," it most certainly does not need
one now. Indeed those who compete with cable may be
‘the ones who nged a subgidy!

Cable is no lénger a "mom and pop" utruggling
business. ' ‘

Today there are about 4,100 cable systems with
approximately 19 million basic cable subscribers.

Authoritative estimates predict that in four
‘years, there will be 28-to-30 million subscribers, rising
to some 46 million by 1990!

Cable is now an enormous business with annual

revenues of $2.5 billion, with that sum expected to rise

in 1985 to $8.5 billion!

Equally important, cable is now dominated by
large corporate enterprises, who each day are buying
up small systems, and by obtaining local franchises,
creating new systems.

Consider these facts that describe today's
cable industry:

According to Donaldson, Lufkin & Jenrette,

Wall Street brokers, as of October 1980 the 25 largest
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multiple system owners (termed MSO's), controlled over

60% of all U.S. subscribers! The ten_largest operators

control over 48% of the total number of subscribers!

Acquisitions since October 1980 by American TV & Com-
municaticns and Tele-Communications Inc. and the pending
.acquisition of Teleprompter by Westinghouse have in-
creased the top 10's control to approximately 50% of
the total subscriberE:A (Exhibit 1). This domination
grows larger every day.

Never forgét that each cable system is a geo-
graphic monopoly, a small AT&T, if you please. It has
total control of its geographic area, with no other
cable system competing with it. Moreover it, alone
among monopolies, has a special privilege, the congres-
sionally mandated right to take all the programming it
wants and needs, without asking permission of the copy-
right owner, and paying '"below-marketplace-value'" for
that programming! It is as if someone turned upside
down the principle of equity and competition.

Consider more fiscal facts about the new cable
industry, now touted on Wall Street as the "depression

proof business'" of the future:

1. FCC data for 1979 reveal that cable systems
have an average return on equity of about 19.3%. This
compares to an average of 14.4% for Fortune 500 companies.

More than half (55.1%) of cable systems reported net
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income (pre-tax) of 20% or more of owners' equity in
1979 vs. only one-seventh (15.0%) of the 500 largest
U.S. industrial corporations in 1980. (Exhibit 2.)

2. A few years ago the sales value of CATV
systems based upon the strength of b;éic cable services
was $300 per subscriber. Cable systems are now valued
at $650 per subscriber, according to the 1980 report
by Daniels & Associates, the largest cable brokerage

firm in the U.S.

3. Westinghouse has just arranged to purchase
Teleprompter, the largest cable system operator in America,

for $636 million.

4. The New York TIMES recently paid $119
million for a 60,000 subscriber chain in New Jersey.
The Los Angeles TIMES, American Express, Cox Cable,
Newhouse Commuvnications, General Electric, Warner Com-
munications, TIME, Inc., and other business giants are
into basic cable up to their corporate necks with power-
ful entities such as Dow Jones and Knight Ridder bidding

to acquire existing systems and new franchises.

5. According to FCC data released December
29, 1980, operating revenues in 1979 of cable systems

in the U.S. were $1.8 billion (up 20.3% vs. 1978).
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Total assets of cable in 1979 were $3.2
billion (up 11.9% vs. 1978).

Pre-tax net income in 1979 was $199.3
million (up 45.4%, a spectacular increase)!

Two facts account for the tremendous in-
crease in cable profitability:

a. Once the investment has been made in
system trunk lines and head-end equip-
ment, each additonal subscriber contri-
butes more to the "bottom line" than
every previous subscriber.

b. The same is true of other incremental
revenue producing services, mainly pay
cable, which require only moderate
modificaticu of '"plant." Cable systems
obtain an increase of 100% (or more) in
revenues from each subscriber that takes
pay cable services offered by the system.
Industry analysts estimate that sixty
percent of pay cable revenues is retained
by the cable operator; the remaining 40%
is split between the program distributor
(HBO, Showtime, etc.) and the program
supplier (the owner of the copyrighted
program).

One more fiscal point: Of all categories of
cable system operating expenses in the U.S., according
to FCC data for 1979, copyright fee payments represent
only 1.2% of those expenses. In other words, the most

important factor in any cable system's operations - -

retransmitted television station programming - - is one

of the cheapest products (services, personnel, equipment,

etc.) it pufchases to operate its business! (Exhibit 3)
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FCC data also show dramatically the difference
between basic cable and pay cable with respect to expenses
vsS. revenue. For'pay cable (negotiated in the markeplace)
p#yments to program owners were 39.9% of revenues. For
basic cable (non-negotiated) payments which included both
copyright fees and "origination expenses,'" cable systems'
costs were less thgn 2.8% of revenues - - a differential

of 15 to 1! (Exhibit 4) #
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THE SYNDICATED PROGRAM MARKETPLACE -- CABLE

CAN GET AN ABUNDANCE OF PROGRAMMING

A. Syndicated Program Marketplace

To understand the problem, it is
necessary to describe the syndicated program
marketplace, why it is important to the public,
to the broadcast industry, and to the program
supply industry, and how it relates to the
Copyright Act.

A syndicated program is a program
licensed directly to individual television sta-
tions for exhibition in their own local markets.
Syndicated programs do not include shows pre-
sented by the national television networks or
programs produced by local broadcast stations.
They may be programs that were previously on a
national network or new, '"first-run" programs
never before shown on television. Generally,
they consist of series and special programs pro-
duced for television, and feature films that
have been exhibited in theaters. Frequently,
prime-time network programs do not recoup their

costs while they are shown cn a network.
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Many of these shows are 'deficit-financed' and
must look to the syndication market to recoup
costs and show a profit. Without a flourishing
syndication market, the TV program producer will
be forced, eventually, to withdraw from the
"free television" market and go directly to '"pay
cable" and other market alternatives.

Indeed, the value of a TV program is
gauged by the ;bility of the program owner to
successfully market his program to local tele-
vision statioﬂs. Licensing his program for
limited periods of time in the syndication
market is the sole entry-point to investment
recoupment. A broadcast station does not want
to license a show that is being exhibited in
the same market by a competing station or im-
ported by a local cable system from a distant
television station. The broadcaster seeks to
identify his station in the minds of viewers
tuning to his station for his programs. The
availability of those programs to cable subscribers
via distant signals fractionalizes the TV
station's audience potential and erodes the value

of its programs.
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In 1976, when Congress revised the

Copyright Act, it granted to basic cable systems:

1. a compulsory license to @ake dis-
tant television station signals off the air,
bring them into a cable head-end, and sell-a
package of these television station programs

to paying subscribers;

2. a étatutory rate schedule for
determining the éompensation received by copy-
right owners that has no relevanée to the
marketplace value of programs exhibited by
cable. Cable royalty fees are computed on the
basis of cable systems' gross receipts derived
solely from retransmitting broadcast signals

to cable subscribers.

The effect of the 1976 Copyright
Act was to skew the television marketplace.
Every television station must negotiate for the
right to obtain programs and must pay marketplace
prices for them. But with the recent repeal
of the FCC syndicated exclusivity and distant

signal carriage rules, the local cable operator
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is entitled by law to pick up any broadcast
program under a compulsory license and is
obligated to pay only government-preset copy-
right fees (a pittance of the program's true
value). Competition between basic cable
systems and local television stations (which
“perform" many of the same programs in the same
market) is blighted. It is as if the government
in its zeal to derégulate airlines, gave to

one airline the fiéht to purchase its jet fuel
at, say, one-tenfh or one-fifth the cost its
competitors must pay.

There is a terrible unfairness in
the statutory right of a cable system to take
all of its television broadcasts =

~- without the permission of the
copyright owner,

-- without negotiating with the
copyright owner for an agreed price for programs,
and

~- without payment of the true worth

of distant television station programs.
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B. Cable Can Get An Abundance of Programming.

The question is repeatedly asked:
If there were no compulsory license for distant
signals, how will basic cable get programming
to serve its subscribers?

Basic cable is playing "the demogogic

game" by trying to instill fear in the minds

of Federal legislators and their own subscribers

by declaring that qbpyright owners will not
make programs available to basic cable -- and
cable will be put out of business.

This argument is both false and
absurd. Let me explain.

There are rational, economic and
intelligent reasons why cable will be provided
with a boundless sea of.programming from
which it can choose and for which it can

pay a reasonable, market value price.

Reason #1: Self-interest.

To the program supplier, conven-
tional cable is the '"parent'" of pay cable,
which is a most attractive supplemental

market for programs.
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Pay cable cannot exist without basic cable,
therefore, it is in the long-range self interest
of program suppliers to make certain that basic
cable is provided with all the programming it
needs so that it grows, continues healthy,

so that it can spawn mcre pay cable operations.

Reason #2: Program material today

is .underused -- a vast supply of programs is now

available to cable.

Program suppliers are in the business
of licénsing program material. This is the copy-
right owner's life. It is the only reason for
producing program material!

There is available now for syndication
over 13,000 English language feature films and
over 4,000 series and specials. New ones come
on the market each year. The only syndicated
programs that 1 can conceive not readily
marketable to basic cable would be those programs
contracted for limited periods of time by local
television stations. Relatively few syndicated
series are licensed to as many as 100 television

stations so that evenr this restraint is of
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minimal significance to cable systems seeking syn-
dicated programming. But it is of the utmost import-
ance to program owners and television stations to grant
individual television stations an exclusive right to
show a program in its market for a limited time. Should
not a program owner have the basic right to market his
product in the most intelligent fashion?

But this should pose no problem. Why should
cable systems want to program their own channels with
material already being exhibited on 1oca1-TV stations?
Cable systems have no need to duplicate programming now
being viewed either over the local station cable channel
or over an available '"'pay channel."

The Nielsen Report on Syndicated Programs for
November 1980 lists 281 series (exclusive of religious
programs) which were carried by 5 or more stations.
Exhibit 5 shows that most of these series would te
available to be licensed to the vast majority of cable
systems in addition to many thousands of series and
specials which were not sold to even five television
stations.

Here is how 1 see the marketplace operating

for cable's licensing of its own programs.

First, middlemen couid package programs for

basic cable systems and program suppliers just as they
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now package programs for existing cable origination
services. The Satellite Program Network, a service
of Southern Satellite Systems, is already providing
such a program service to over 300 cable systems.
The marketplace would quickly adjust to the new
procedures.

Packagers of cable programs would license
programming materiay; take it to a satellite, and make
a variety of programming available to cable systems.
By catalogues and price lists, based upon a per sub-
.scriber rate, the paékager would beam to the cable
system whatever programming that system owner has

chosen. Paperwork would be at a minimum. There would

be no need for a forest of bureaucratic filings.

Second, advertiser-supported programs, pur-

chased by basic cable systems, are growing in number

and revenue. It is one of the hottest phenomena in an

industry that is full of tremendous changes. Research
conducted by Paul Kagan Associates, Inc. indicates that
cable network advertising revenues in 1980 were over

$30 million and should more than double in 1981 to over

$65 million. Cable TV network ad revenue may exceed

$1.6 billion by 1990, and overall total cable ad revenue

may exceed $2.2 billion that vear, according to Kagan!

(Exhibit 6)
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This will be a boon to the cable operator
and will provide an additional source of large revenue,

without relying on an increase in subscriber costs.

The cable operator will have an opportunity
to encourage local merchants to advertise on one or
more of his program channels. The local toy store, for
example, could advertise on a children's channel. Other
local merchants could very well choose a sports channel
or a movie channel or a documentary or special-interest
channel. The cable operator could more than recoup
whatever added costs he might incur in programming by
advertising revenues flowing intc his cable system.
Indeed, cable will, by advertising support, turn a
generous profit on programming it negotiates for in
the competitive market.

Today there are at least 35 '"cable networks,"
ranging from Cable News Network to Home Box Office,
according to Ogilvy & Mather Advertising Agency.

These networks include both 'pay TV'" operations such

as HBO and advertiser-supported operations such as

the Modern Satellite Network and the Satellite Pro-
gram Network. In addition to these, there are a number
of networks operated by religious organizations. Ac-
cording to the Ogilvy & Mather tabulation, 18 of the

35 networks accept advertising. And the number of

“cable networks” is expanding almost daily, including
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new ventures (not listed among the 35) announced by
ABC, CBS, Rockefeller Center, and others.

Multichannel News (April 13, 1981) reporting

on a recent cable programming symposium stated:

According to John Goddard, Viacom president
and co-chairman of the organizing committee,
the symposium is designed to help cable oper-
ators bridge the gap between the days when
there was an abundance of channels for pro-
gramming and the time when operators will be
forced to choose among program options.

"This conference represents a whole new way
of thinking," he said. "With all the options
suddenly available, it's time to pick and
choose and those choices have to be profit-
able."

Third, direct negotiations between program

suppliers and cable operators. Right now, as noted

earlier, 25 MSO's control some 60% of all cable sub-

scribers. This concentration will grow even faster
in the future, as large companies merge and/or buy
out smaller operators.

This concentration will simplify direct
negotiations between program suppliers and cable
systems. Program suppliers today negotiate directly
with some 600 television stations. Bargaining and
negotiating with the small handful of large cable
operators will be much easier than with over 600

television stations customers.

HeinOnline -- 3 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 89 1995



91

- 29 -

Reason #3: Better cable customer service

With the marketplace making choices, cable
systems will be able to serve their customers far better
than they are now and will provide them more for their
subscription fee. Today, by pickirnrg up distant signals,

cable systems are bringing into their areas a large

amount of programming that is absolutely without interest

to their subscribers.. Cable systems in Wisconsin, Virginia,

Michigan, Texas, California, Massachusetts have no interest
in New York, Atlanta,bor Chicago local news programs,

or community programs exploring local problems in those
distant cities.

Basic cable svstems have claimed from the out-
set their eager desire to provide diverse, innovative
and useful programming to their subscribers. For the
first time, by eliminating the incentive 10 rely on
virtually free distant signa's obtained via the compul-
sorv license. cable systems would be encouraged to do
what they claim they want to do, but have not done up

to now.
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THE FCC'S FINDINGS IN ITS RECENT

DECISION ABOLISHING SYNDICATED EXCLUSIVITY AND

DISTANT SIGNAL CARRIAGE RULES SHOULD NOT NARROW

THE SCOPE OF THIS COMMITTEE'S INQUIRY OR DETERMINE

HO% THE COPYRIGHT ACT SHOULD BE AMENDED

The scope of this Committee's inquiry
must not be narrowed by basic cable's self-serving
assertions that the FCC has already decided all
issues relating to signal carriage limitations

and syndicated exclusivity.

First, the FCC's conclusions concerning
sig® .1 carriage and syndicated exclusivity regula-
tions were grounded upon invalid analysis and
factual errors. The FCC's staff placed major
reliance on theoretical econometric studies pub-
lished as far back as 1972, obviously outdated for
the purpose of its study, and also upon seriously
flawed statistical analysis (the Park study),
which is replete with hundrf-:s of errors, fully
documented in our Comments filed with the Commission
at that time. The reasonableness of the FCC's de-
cision is now being reviewed by the Second Circuit

Court of Appeals which has stauyed its effective date,
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Second, the cable deregulation decision
rested upon the FCC's very narrow construction of
its statutory authority to regulate cable under
the "ancillary to broadcasting doctrine" estab-
lished by the Supreme Court in Midwest Video.

The FCC clearly stated: '"The thrust of our anal-
ysis thus is that the syndicated exclusivity rules

serve no necessary public purpose in terms of this

Commission's regulatory responsibilities."

(emphasis added) In the Matter of Cable Tele-
vision Syndicated Program Exclusivity Rules, FCC

79-242.

The FCC did not even consider, much less
decide, whether copyright owners were being fairly
compensated for cable's use of their proﬁerty, or
whether cable deregulation was consistent with the
Constitutional mandate to provide for the public
welfare "by securing for limited times to authors
and inventors the exclusive right to their respec-
tive writings and discoveries." The FCC specifi-
cally left these copyright questions, to be decided
by this Committee and the Congress. Those who argue

that these issues have been settled by the FCC in
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effect urge this Committee to subjugate its
authority and responsibility to the judgments of
an administrative agency with no interest in or

legal authority with respect to copyright issues.
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CABLE'S COMPULSORY LICENSE RESULTS IN PROGRAM

DUPLICATION AT THE EXPENSE OF PROGRAM DIVERSITY

AND HARMS LOCAL TELEVISION STATIONS

Cable's compulsory license to carry
imported distant signals into the local cable
market results in program duplication at the
expense of program diversity.

This situation will be exacerbated
by the Federal Communications Commission's
decision to delete its syndicated exclusivity
rule (which permits certain local broadcasters
to exercise their exclusive program rights
against cable systems that iﬁport the same pro-
grums from distant stations).

Exhibits 8 A-D illustrate how cable
systems duplicate the programs licensed by local

television stations. These exhibits portray

graphically the basic inequity of a skewed

marketplace where television stations must pay

full copyright liability while cable systems

must pay only a miniscule government-fixed rate.

Cable has long argued that the time

diversity provided by broadcasting imported
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distant television programs that often dupli-
cate local television station programs is in the

public interest. But is the public interest

well served by broadcasting the SAME program

at 4:30 p.m., 5:00 p.m., and $:30 p.m. on three

separate cahle channels when it could damage

local broadcasting services, and serve no useful

public service?

The '"compulsory license" is a dual
impediment to the cable subscriber and the local
television statién. Cable subscribers are denied
new and diverse programming because cable opera;
tors are encouraged to take the "cheapest route"
by importing distant signals under ''a take what
you can'" license. At the same time, local
stations and their program suppliers are at the
mercy of a governmental edict which says that
once a program is licensed to any station it
is fair game for any or all cable systems to
use that program. This is so obviously unfair,
there is no reason to continue what is terribly

wrong.
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VIEWS OF THE EXPERTS

A COMPENDIUM OF EXTRACTS FROM STATEMENTS

MADE BY AUTHORITATIVE UNBIASED SQOURCES THAT HOLD

THAT THE EXISTING COPYRIGHT SYSTEM HAS

NOT WORKED, IS UNFAIR AND SHOULD BE ABOLISHED

Nowhere has the case been better made
for eliminating the compulsory license or the
inadequacy of the Copyright Royalty Tribunal to
deal with the problem of seeing to it that
copyright owners are fairly treated and decently
recompensed for their property than in the
formal testimony of the Register of Copyrights,
Dr. David Ladd, and by Clarence L. James, the
retiring chairman of the Copyright Royalty
Tribunal.

Dr. Ladd, in a letter to Senate
Judiciary Committee Chairman, Strom Thurmond,
on May 1 of this year, summarized testimony
he planned to present before the Senate Judiciary
Committee. The full text of Dr. Ladd's letter
follows with pertinent points underlined.

Mr. James' May 1 letter of resignation
to the President similariy summarizes his earlier

testimony before this Subcommittee.
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Once again, I have taken the liberty of under-
1ining comments that urge the President to
completely eliminate the Copyright Royalty
Tribunal because, he says, its purpose to set
adequate compensation for copyright owners is
"impractical and unworkable'. His strictures
are aimed also at the compulsory license.

Dr. Ladd's letter stfongly advocates
the elimination of the compulsory license.
This position, he explains, follows a lengthy,
intensive study of the problem by the staff
of the Copyright Office, the ultimate government

authority on copyright matters.
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Apcil 21, 1981
a7 F '

The Honorable

Stron Thurrmond

United States Senate

209 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Thurmond:

The Copyright Office is preparing a statement for
presentation at the Senate Judiciary Committee hearing on
cable television under the Copyright Act, scheduled for
April 29, 1981.

while the views of the Office will be presented in
detail at that time, some menbers of Congress have indicated
that it would be useful to have advance information about the .
general tenor of my testimony. I am therefore writing to express
the general position of the Copyright Office regarding the
conpulsory license of section 111 of the Copyright Act.

The liability of cable television systems for secondary
transmission of copyrighted works has been a major copyright law
issue for almost 20 years. When I assumed the duties of Register
of Copyrights last June, I decided that an evaluation of the
compulsory license compromise erbodied in the Copyright Act
was in order. Then, in July 1980, the Federzal Communications
Commission ("FCC") announced a decision to "Geregulate™ cable
television by deleting its rules with respect to importation
of distant signals and syndicated program exclusivity. This
decision is under appeal, and the court has granted a stay
of the order. The debate on the merits of that Gecision and
its effects continues into these scheduled hearings.

In _the Copyright Office, we have made a thorough
review of the cable compulsory license of section IXIXI &f the
Copyricht Act, the probable irpact of the FCC'S decision (assuming
it becomes effectivel, ﬁe‘\ml—‘r%mn_mnm
_of programs, and changss m—%hmmmw
Copyright Office has concluded that the cable con>alsory Iicense

of section 111 should be eliminated, or, at least, significantly
_modified.
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The Bonorable
Strom Thurmond
April 21, 1981
Page 2 - 38 -

Cable television systems perform copyrighted works for
profit when they retransmit broadcast prograrming to their paying
subscribers. As a matter of principle, the government should not :

a compulsory license mechanism on copyright owners that deprives
them of full compensation for retransmission of their works. This
was the conclusion reached originally by the Copyrignt Office when it
drafted the 1964 and 1965 revision bills, the first bills in the modern
effort that led to the Copyright Act of 1976. 1In its Supplementary
Report, the Copyright Office reviewed the arguments by the copyright
owners and cable systems for and against liability and concluded:

On balance, however, we believe that what

comminity antenna operators are doing represents

a performance to the public of the copyright
owner's work. We believe not only that the per— .
formance results in a profit which in fairness the
copyright owner should share, but also that, unless
compensated, the performance can have damaging
effects upon the value of the copyright. For

these reasons, we have not included an exemption
for commercial commmnity antenna systems in the bill.
(SUPPLEMENTARY REPORT OF THE KEGISTER OF COPYRIGHTS
ON THE GENERAL REVISION OF THE U.S.. COPYRIGHT LAW:

1965 REVISION BILL, (House Com. print, 1965) at
42.] ="

In the course of legislative consideration of the various
copyright revision bills from 1965-1976, Congress decided to impose
a compulsory license for secondary transmissions by cable rather than
full liability. This decision was influenced by two considerations.
Pirst, the Swpreme Court in two cases (Ebrtnig%tlz v. United Artists,
392 U.S. 390 (1968) and CBS v. Telepromoter, 415 U.S. 392 (1973)]
ruled that cable systems did not “perform” copyrighted works within
the meaning of the outdated Copyright Act of 1909 and hence did not
infringe the copyrights when they retransmitted programs. Second,
cable systems successfully argued that full copyright liability would
likely stifle the growth of cable and perhaps drive most systems
out of business, because of high transaction costs or the zefusal t.
program owners and broadcasters to grant licenses to cable systems.

Under the principles of the current Act, it is clear
that cable systems perform copyrighted warks

ay -
_transmissions. The Supreme Court decisfionsimfortmightty-and—- - -
Teleprompter simply represent interpretations of the former law.

The Court recognized that copyright polity Is set by Congress; and
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The Honorable
Strom Thurmond - 39 -
April 2, 1981
Fage 3
the opinions in no way imply that cable systems have any entitlement
to retransmit ighted progr. except as ress decides.
L inciple o right law t right
owners are enti to receive fair comoensation for the

Fr ormance of their works, especially in the case of performances
or profit. 1t is the opinion of the Copyright Office that cooyright
owners will be more confidently assured of rightful compensation,

if that compensation is determined by contract and the market rather
than by compulsory license. ’

In the last five years the cable industry has developed
from an infant industry to a vigorous, economically stable industry
with vast prospects. In our opinion, cable no longer needs the
protective support of the compulsory license in order to flourish.

I will therefore urge in my testinony before the Senate
Comittee that the time has come to require that cable pay marketplace
rates for the programs it retransmits. The fact that cable already
pays full rates for programs it originates and thus makes a substantial
contribution to the income received by copyright owners does not
mean that cable should continue to carry retransmitted programming
on a compulsory basis at rates that are clearly below the value
of the programming.

If, as we shall propose, the cable compulsory license
should be eliminated, the responsibilities of both the Copyright
Royalty Tribunal and the Licensing Division of the Copyright
Office will be much reduced, with a concomitant reduction in
budget and personnel requirements. HMHoreover, adninistrative
proceaures will not, as now, delay compensation of copyright
owners, whatever that is bargained to be.

A compulsory license mechanism is in derogation of the
legitimate rights of authors and copyright owners. It should be
utilized, I believe, only if compelling reasons support its existenc-
Compelling reasons may have existed in 1976 to justify the cable
compulsory license. In our opinion, they no longer do.
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The Honorable

Strom Thurmond - 40 -
Apxil 21, 1981

Page 4

In the event that Congress Goes find reasons for continuation
of some form of a compulsory license, I will discuss alternative means
of nodifying the present system at the Senate hearing.

Sincerely yours,

David Ladd
Register of Copyrights
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COPYRIGHT ROYALTY TRIBUNAL
GITED STATES OF AMERXA

1111 20th Street, N.W. - 3 - COMMISSIONERS:

Washington, D.C. 20038 Thomas C. Brenaan

(203) 653-8178 Douglas E. Coulter
Mary Lou Burg
Clarence L. James, Jr.
Fronces Garcla

May 1, 1981

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

In November, 1977, pursuant to the 1976
Copyright Act, the Copyright Royalty Tribunal
vas crTeated. Its purpose, to set the adequate
compensation to be received by copyright owners
for the public use of their copyrighted work,
has proven impractical and unworkable. After
considerable thought and reasoning, I am convinced
that the Copyright Royalty Tribunal should b2
eliminated.

The ggneral principle of copyright law is
that copyright owners are entfitled to receive
fair compensation for the public pexrformance
of their works, especia in the case o
performances for profit. It is my opinfion
that copyright owners will be more confidently
assured of rightful compensation, ff that com-
pensation is determined by contract and the
market rather than by a Federal Regulatory Agency.
A copy of the contents of my presentation on
March 4 before the House of Representatives
Judiciary Subcommittee on Courts, Civil Liberties
and the Administration of Justice, hereto attached,
details the thrust and nature of my argument.

I am supportive of the policy and position

that excessive povernment involvement in private
industry is potentially harmful. The creation

and further continuation of the Copyright Royalty
Tribunal is a clear example of excessive government
-fnvolvement in private industry, The budget and
staff of the Copyright Royalty Tribunmal is minfscule
compared to those of other federal agencies.
Hovever, every penny saved in governmental dollars
represents substantial savings to the American
taxpayer.
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So conclusive is the evidence supporting
the inability of the Copyright Royalty Tribunal
to fulfill the mandate of Congress, and so strong
are ny feelfngs that anything short of elimimation
18 a blatant waste of taxpayer's money, I heredy
respectfully submit my resignation as Chairman
and Commissioner to the Copyright Royalty Tribunal,
effective immediately.

Siacerely,

Clarence L. James, Jr.
Chafirman
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COPYRIGHT ROYALTY TRIBUNAL

UNTED STATES OF AMERKCA

1111 20th Strcet, N.W, - 43 - COMMISSIONERS:

Washington, D.C. 20036 Thomas C. Brennan

(202) 653-651756 ) Douglas E. Coulter
Mary Lou Burg
Clarence L. Jumes, Jr.
Fronces Garcla

May 1, 1981

Honorable Strom Thurmond, Chairman
United States Senate

Comnittee on the Judiciary
Washington, D.C. 20510

Dear Senator Thurmcnd:

It is my understanding that Commissioner Brennan of the
Copyright Royalty Tribunal presented testimony before your Committee
on April 29, 1981. 1t is also my understanding that Commissioner
Brennan stated that he represented my views.

I did concur, in principle, on the proposed draft of the
testimony that was represented to me would be given. I would like
to take this opportunity to say that in reviewing the testimony which
was actually presented I find that it is not what I coacurred in and
in fact I am in substantial disagreement with it. Many of the views
expressed completely contradicted my views.

1 wish to inform you and the Committee in the strongest
possible terms that my views are and will remain as stated before the
House of Representatives Judiciary Subcormittee on Courts, Civil
Liberties and the Administration of Justice on March 4, 1981, a
copy of whiun is attached hereto.

1 would sincerely hope that my fellow Commissioners would
put aside their pecuniary and proprietary interest in the Tribunal.
They could then, I believe ive an objective appraisal of the value

of the Iribunal.

Thank you for your time and interest. I remain,

Ve truly yours,
Acyec (] /4677
arence l.. Jamef, Jr.

Attachment
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THE KASTENMEIER BILL WILL NOT REMEDY THE

INADEQUACIES OF THE COPYRIGHT ACT OF 1976

The Chajirman of this Subcosmittee, Mr.
Kastenmeier, is to be applauded for making a
serious effort to resolve the obvious flaws in
the Copyright Act of 1876. Even so, the
Kastenmeier bill will not remedy the great
inadequacies of the Act. We strongly believe
that the elimination of the compulsory license
granted cable to import distant television signals
is the only fair and efficlient way to redress
inequities of the present law. With this firm
beijief in mind, we offer these comments on the

Chairman's legislation:

1. A government agency cannot perform

the functions of the marketplace

by setting "fair and reasonable"

copyright royalties and establishing

regulations maintaining syndicated

exclusivity rights.

(a) The CRT has a very limited
budget (which may be reduced
even further by this Congress)

and no staff to execute the
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major regulatory respon-
sibilities that the Kastenmeier
bill would impose on the CRT.
(b) Effective syndicated exclu-
givity provisions are essen-
tial to the operation of any
compulsory licensing scheme
intended to provide even
minimal protection for the
rights of copyright owners
and their broadcast station
licensees. Such provisions
should be clearly set forth
in the statute and not left
to the vagaries and dela§
inherent to the administrative

process.

2. Cable systems with up to 5,000
subscribers should not be completely
exempt from copyright liability.

(a) No commercial enterprise, no
matter how small, should be
mandated to get programs free --

which it later sells to the public!
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No business enterprise should
be "excused" from compensating
copyright owners whose material
is being sold to the public
for a profit.

(b) If some special treatment is
to be afforded '"small* systems,
a more reasonable definition

" of "small" should be adopted.

Cable systems with fewer than

§,000 subscribers represent

over 80% of all cable industry

systems, serve one-third of
all cable subscribers and

paid $1.3 million in all cable
royaities in 1979. Moreover,
such systems of 5,005 sub-
scribers receives up to half

a million dollars annually in
basic subscribers revenues,

(c) No cable system owned by a

large multiple-svstem-operator

should be exempt from copyright

liabilitv. Large MSO's own or
control more than 10 of all

cable systems with fewer than
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5,000 subscribers and such
glant corporations should
not benefit from provisions
intended to assist so-called
"mom &k pop" systems.

(d) Cable systems located in the

top-100 television markets

should not be exempt from

‘copyright fees. Cable

.systems in the nation's
‘largest metropolitan areas
which comprise the top-100
television markets have ex-
tensive growth potential,
receive adequate (often abun-
dant) local television broad-
cast services, and, if
necessary, readily can join
forces with neighhoring cable
systems to acquire programming
for local origination. Cable
systems located in these top-
100 television markets have the
ability, and shonld bhe required
to compete openly in the market-

place for programming.
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CONCLUSION AND RECOMMENDATION

Congress should declare that basic cable
television must compete on an equal basis with all
other segments of the television media in the pro-

gram market with none having an unfair advantage.

MPAA recommends that the Congress:

1. Amend the Copyright Act of 1976

to require basic cable systems

to respect the property rights

of program owners and to abolish

the anti-competitive statutory

rate schedule which sets royal-

ties for conventional cable.

2. Abolish the compulsory license

for distant TV station programs

imported by cable systems.

3. Retain the compulsory license

only for 'local’" station pro-

grams that are required to be

carried by cable systems under

FCC rules.
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) EXHIBIT 1
CABLE'S TOP 25 HULTIPLE SYSTEN OPERATORS
(As of Octcber 1, 1980)
SOURCE: Donaldson, Lufkip & Jenrette Study

NUMBER CFP %€ OF TOTAL
SUBSCRIBERS €17,500,000=100.0%)
1. Teleprompter 1,337,315 7.6 (1)
2. ATC (Time, laoc.) 1,220,000 7.0 ()
3. Tele-Communicatioas Inc. 1,034,000 5.9 (3)
4. Cox Cable 883,585 $.0
5. Varner-Amex . 725,000 4.1
6. Times-Hirror 545,381 3.1
7. Storer Cable .. $34,100 ° 3.1
8. Viacom . 467,000 2.7
9. Saxmoas 398,386 2.3
10. UA-Columbia 38¢,000 2.2 (4)
11. United Cable 345,400 2.0
12. Continental Cablevision 325,000 1.9
13. General Electric 250,000 1.4
14. Cablecom - General (RKO General) 241,329 1.4 (3)
13. Teleca®le Corp. 215,00¢C 1.2
16. Service Electric Cabdle 21° 20C 1.2
17. Midwest Video 27,.848 1.2
18. NewChannels (Newhouse) 202,590 1.2 (6)
19. Liberty Communications 177,200 1.0
20. Heritage Communications 159,620 0.9
21. Cablevision Systems Development 157,000 0.9
22. Comcast Corp. 152,000 0.9
23. Vision Cabdble 145,400 0.8
24. Vestern Coamunicatioans 142,300 0.8
25. Texas Coomunity Antennsas 140,300 0.8

TOP_25 10,595,134

]
(=]
(1]

MAJOR CHBANGES SINCE OCTOBER 1980

(1) Acquisition by Westinghouse pending. Vestinghouse was #40 with
78 .407 subscribers.

(2) Exclusive of acquisitions of Midwest Video (#17) and 59,000-subscridber
Rooolulu system. Current total (with acquisitions) 1.4 million subs.

(3) Exclusive of acquisitions of Horizon Coamunications (#29) with 125,600
subscrihers.

(4) Acquisition by Dow Jones/Knight-Ridder pending.

(5) Acquired by Carital Cities.

(6) Exclusive of acquisition of Vision Cable (#23) and Daniels Properties.
Current total in excess of 500,000 subscribers.
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EXHIBIT 2

RETURN ON EQUITY
CABLE SYSTEMS vs. PORTUNE 500

CABLE SYSTENS FORTUNE 500
(1979 - FPCC) (1980)
RETURN ON EQUITY 4 L 3 » b 3
10% or Less 590 30.8 132 26.4
10 - 19.9% R 271 14.1 293 56.6
20 - 29.9% 419 21.8 66 13.2
30 - 39.9% 400 20.8 55.1 7 1.4 15.0
40% or More 239 12.5 2 0.4
TOTAL 1,919 100.0 500 100.0
AVERAGE 19.3% (Mean) 14.4% (Median)

SOURCE: Cable systems - FCC Cable Television Industry Financial Data, 1979.
Fortune 500 - Fortune Magazine (Mayvy 4, 1981)
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EXHIBIT 3

CABLE TELEVISION OPERATING EXPENSES, 1979

(Source: TV Broadcast Financial Data--1979)
“SERVICE" EXPENSES

Pole and Duct Rentale $ 38,911,213 3.68%
Microwave Services 21,419,753 2.02
Payments to Pay-Cable Suppliers 133,248,410 12.60
All Other "Service" Expenses 376,892,517 35.63

TOTAL $570,471,893 $3.93%

“ORIGINATION" EXPENSES

TOTAL : 21,984,342 2.08

“SELLING, GENERAL & ADMINISTRATIVE" EXPENSES

Franchise Fees . $ 41,295,303 3.90%
Copyright Fees 12,917,644 1.22
All Other S G & A" Expenses 411,203,825 38.87

TOTAL $465,416,772 43.99
TOTAL OPERATIKG EXPENSES $1,057,873,007 100.0%

SOURCE: FCC Cable Television Industrv Financial Data, 1979, Schedule 2.
Issued December 29, 1980.
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EXHIBIT 8

KUMBER OF STATIONS CARRYING POPULAR SYNDICATED
TELEVISION IES DURING NOVEMBER 1980

Source: HNielsea Report on Syndicated Progras Audiences

(Limited to non-religious series carried by five or sore stations.)

NUMEER OF STATIONS NUNBER OF SERIES -3
3 to 24 160 - 57.0
25 to 49 38 19.9
50 to 74 32 11.4
75 to 99 15 5.3
100 or more ) 18 8.4
TOTAL ' 281 100.0
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EXHIBIT 7

BASIC CABLE PROGRAN NETWORKS
(Source: Ranorama Magazipne. April 1981)

NETWORK

Appalachian Cosmunity Service
Network (ACSN)

Black Eantertainment Television

Cable News Network (CNN)

Cable Satellite Public Affairs
Network (C-SPAN)

Charistian Broadcasting Network
(CBN)

Eatertainment and Sports
Programming Network (ESPK)

DESCRIPTION OF NETWORK

Broadcasts college-credit courses,
teleconferences, continuing-educatioa
courses and generazl-interest community
programming. This nonprofit petwvork
has 45 colleges (most in Appalachian
region) affiliated with its services.
Viewers can receive college credit for
courses shown on ACSN.

Nation's first and only dlack-oriented
cable network. PFeatures mainly tape-
delayed sporting events from black
colleges, black films such as Which Yay
Is Up? and black special events.
vertiser-supported.

Round-the~-clock live finformation network
featuring news, interviews, commentary,
reviews, business reports, sports and
weather coverage. Commentators include
Barry Goldwater, Coretta Scott King,

Bella Abzug. Daniel Schorr is the anchor
oo the Washington desk. The network is
owned and operated by cable-TV entrepreneur
and sportssan Ted Turnmer. Advertiser-
supported.

Televisges avel-to- vel proceedings
of the U.S. House of presentatives.
Also covers National Press Cilub luncheon
speeches and produces a highschool
government series called Close-Up.

The network's avowed purpose is to present
family eatertainment with a moral
perspective that reaches a Catholic and
Protestant audience. Shows movies, dramas,
variety shows, holiday specials and kids’
programs. Supported by its own telethons,
which raise over 90 perceat of the
operating cost of the network.

Round-the-clock sports network. Last
year telecast more than 435 different
types of sports, including Australian-
rules football. tractor-pulling contests
and tadble-tenais tournaments. Most
programeing focuses on RCAA basketball,
boxing. tennis, skiing. and college and
Canadian football. Backed by Getty Ofl.
Advertiser -supported.
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NETWORK

Modern Satellite Network (MSKR)

National Christian Network (NCKN)

Kational Spanish TV Network (SIN)

Nickelodeon

People That Love (PTL)

Satellite Program Network (SPN)

The ¥Women's Channel

2 -

DESCRIPTION OF RETWORK

Division of Modern Talking Picture
Service, distridbutor of sponsored films.
This network is geared to the homemaker.
Televises programs on health, cooking
and consumer inquiries. Regular series
include

The Bome Shopping Show, Fun and
Fitness and PInnnc!I; Toquiry. .

Religiously oriented network representing
over 70 denominations, which produce many
of the shows televised. Programs include
Faith for Today (Seventh Day Adventist),
At Home with the Bible (Southeram Baptist
Convention) and Chbristopher Close-up
(Catholic).

Spanish-language television network

televising sports, movies, sitcoms,

variety shows and news. Advertiser-
supported.

First and only young people‘'s channel.
Produced. created and packaged by Warner
Amex Satellite Entertainment Company.
Programming for preschoolers through
teen-agers. Shows include Livewire
teen-age talk/variety program; an
Pinwheel, a magazine-format show for
preschoolers.

Network run by James Bakker, ordained
Assembly of God Evangelist. All
programming has religious overtones.
Features talk shows (including The PTL
Club, which is also carried by over-the-
air broadcasters), preachers like Oral
Roberts. childrea's shows, and two fund-
raising telethons a year.

Varied programming mix featuring talk
shows, how-to's, classic movies and
women~orieanted shows. Broadcasts
Telefrance, a three-hour series of French
wovies and variety programs, seven nights
a week. Other regular programs include
Jimmy Houston Outdoors, The Gourmet and
Real ﬂonez.

A TV network geared to women. Tapes
previously written material from magazines
like Family Circle and Women's Sports,
adapts it to audio-script Torm, and then
picks graphics to accompany the material.
Video portion of network in slow scan. new
image appears every 12 seconds giving the
effect of a slow slide show. Programming
includes Feeling Your Best & On the Job.
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RETYORK . DESCRIPTION OF NETWORK

Trinity Broadcasting Network (TBN) Christian programming representative
of 18 mainstream denominations including
Catholic, Baptist and Nethodist. Network
produces 48 regular series featuring
variety programs, quiz shows, musicals
and live special events. All have a
Christian flavor.

USA Network Seventy-five percent of programning
devoted to sports, including professional
baseball, basketball, bockey and soccer.
Other programming features Calliope, the
children's show, six days a week, eight
hours total. Also televises The English
channel, a series of culturally oriented
shows, most of which are produced in
England.

At press time, USA Network was on the
sales block and several companies-—-
including broadcast giant CBS--were
bidding for acquisition.
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- 62 -

The eleven major producers and distributors
of theatrical and television programs in the United
States comprise the membership of the Motion Picture

Association of America, Inc. These companies are:

Avco Embassy Pictures Corp.
Columbia Pictures Industries, Inc.

Walt Disney Productions and Buena Vista
Distribution Co., Inc.

Filmways Pictures, Inc.
Metro-Goldwyn-Mayer Film Co.

Orion Pictures Company

Paramount Pictures Corporation
Twentieth Ceatury-Fox Film Corporation
United Artists Corporation

Universal Pictures, a division of
Universal City Studios, Inc.

Warner Bros., Inc.
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MEMBERS OF THE
ASSOCIATION OF MOTION PICTURE &
TELEVISION PRODUCERS, INC.

AARON SPELLING PRODUCTIONS, INC.
A & S PRODUCTIONS, INC.
(THE) ALPHA CORPORATION
AMERICAN INTERNATIONAL PRODUCTIONS
ANDRAS ENTERPRISES, INC.
ARTANIS PRODUCTIONS, INC.
ASPEN PRODUCTIONS
AUBREY SCHENCK ENTETPRISES, INC.
BING CROSBY PRODUCTIONS, INC.
BRISTOL PRODUCTIONS, INC.
(THE) BURBANK STUDIOS
CHARLES FRIES PRODUCTIONS
CHARLESTON ENTERPRISES, CORP.
CHRISLAW RPODUCTIONS, INC.
CINE FILMS, INC.
CINE GUARANTORS, INC.
CINEMA PAYMENTS INCORPORATED

OF CALIFORNIA
CINEMA VIDEO COMMUNICATIONS, INC.
COLUMBIA PICTURES INDUSTRIES, INC.
C-0-P PRODUCTIONS, INC.
DAISY PHODUCTIONS, INC.
DANNY THOMAS PRODUCTIONS
DARR-DON, INC.
DUBIE-DO PRODUCTIONS, INC.
EDPROD PICTURES, INC.
EGS INTERNATIONAL
FILMWAYS FEATURE PRODUCTIONS, INC.
FILMWAYS PICTURES, INC.
FILMWAYS PRODUCTIONS, INC.
FINNEGAN ASSOCIATES
FOUR STAR INTERNATIONAL, INC.
FRANK ROSS PRODUCTIONS
GJL PRODUCTIONS, INC.
GEOFFREY PRODUCTIONS
GUS PRODUCTIONS, INC.
HANNA-BARBERA PRODUCTIONS, INC.
HAROLD HECHT COMPANY
HERBERT LEONARD ENTERPRISES, INC.
JACK CHERTOK TELEVISION, INC.
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- 64 -

JACK ROLLINS AND CHARLES H.
JOFFE PRODUCTIONS
JOE R. HARTSFIELD PRODUCTIONS, INC.
LANCE ENTERPRISES
LASSIE FILMS, IRC.
LASSIE PRODUCTIONS, INC.
LASSIE TELEVISION, INC.
LEONARD FILMS, INC.
LEVY-GARDNER-LAVEN PRODUCTIONS, INC.
LOCATION PRODUCTIONS, INC.
LUCILLE BALL PRODUCTIONS, INC.
(THE) MALPASO COMPANY
MARBLE ARCH PRODUCTIONS, INC.
MAX E. YOUNGSTEIN ENTERPRISES, INC.
MC DERMOTT PRODUCTIONS
METEOR FILMS, INC.
(THE) MIRISCH CORPORATION OF
CALIFORNIA
MURAKAMI-WOLF PRODUCTIONS, INC.
NGC TELEVISION, INC.
NORLAN PRODUCTIONS, INC.
PAX ENTERPRISES, INC.
PAX FILMS, INC.
PROSERCO OF CALIFORNIA, LTD.
RAINBOW PRODUCTIONS
RASTAR ENTERPRISES, INC.
RASTAR PRODUCTIONS, INC.
RASTAR TELEVISION, INC.
RFB ENTERPRISES
ROBERT B. RADNITZ PRODUCTIONS
INC.
RUBY SPEARS PRODUCTIONS, INC.
SAMUEL GOLDWYN JR. PRODUCTIONS,
INC.
SHELDON LEONARD PRODUCTIONS .
SPELLING-GOLDBERG PRODUCTIONS
STANLEY KRAMER PRODUCTIONS, LTD.
SUMMIT FILMS, INC.
SUNCREST CINEMA CORPORATION
T & L PRODUCTIONS, INC.
TORI PRODUCTIONS, INC.
TWENTIETH CENTURY-FOX FILM CORP.
WARNER BROS., INC.
(THE) WOLPER ORGANIZATION, INC.
WRATHER ENTERTAINMENT INTERNATIONAL
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Mr. KasTeNMEIER. Thank you, Mr. Valenti.

Do you want to ask any questions of Mr. Valenti?

Mr. RansBack. Why don’t we hear from everyone and then ask
questions. : -

Mr. KastENMEIER. Next, we would like to call on the Commis-
sioner of Baseball, the Honorable Bowie Kuhn, who is one of our
distinguished witnesses. We are pleased to meet again, Mr. Kuhn.

TESTIMONY OF BOWIE KUHN, COMMISSIONER OF BASEBALL

Mr. Kunn. Thank you, Mr. Chairman, members of the subcom-
mittee.

I am delighted to have this opportunity to appear here and speak
to you, as the chairman indicates, on behalf of professional sports.
While I speak specifically on behalf of the 26 major league baseball
teams, my statement is supported by the National Basketball Asso-
ciation, National Football League, National Hockey League, and
North American Soccer League, all of whom have interests
common to ours in this extremely troublesome area of cable televi-
sion and its effects on professional sports. So on behalf of all of us,
I would like to speak to the subject of the chairman’s bill and the
general subject of compulsory licensing.

I am very happy to tell you, and you will be delighted to know,
that my remarks have been substantially reduced by the fine work
of Wilt Chamberlain, on my left. -

Our grave concern here is that unless something is done to
dramatically alleviate the problem that we in professional sports
face, there will be a significant loss in the vast quantity of over the
air television presented to the American public by professional
sports in North America.

This, for us, is a very grave concern and I believe it should be a
grave concern for the subcommittee, for the Congress, and for the
public at large, because obviously the vast amount of sports pro-
graming which is out there today over the air is one of the most
valuable and cherished broadcast properties that come to the
American public.

I find in the whole situation an extremely rich irony—perhaps
more ironic for professional sports than for anyone else. That irony
is that we are indeed subsidizing the cable industry. Perhaps, one
could understand going back in 1975, when this subcommittee had
hearings and when cable was more or less in its infancy, that
possibly industries like ours could be asked to give a helping hand,
so to speak. We objected to giving a helping hand, but we were
asked to do so.

That was the result of the copyright law and obviously we gave
it. And it has been an extremely valuable helping hand to a cable
industry which has boomed in the intermediate years and has
reached the proportions whicn Mr. Valenti has so effectively de-
scribed. One has only to look at the Westinghouse, the ﬁmes
Mirrors, New York Times, Dow Jones and Knight-Ridder to see the
enormous conglomerate companies that have come into this busi-
ness, attracted by the tremendous profitability and the prospect for
profitability .

What we find so particularly ironic from the point of view of
professional sports is that we in prcfessional sports are continuing
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under present law the subsidy, at a time when we are struggling
very badly to make ends meet in terms of the finances of our
businesses. It is characteristic of professional sports teams that
they are marginal enterprises, is from an economic point of view.
most recent year for which we in professional have
a comparative analysis of our profitability is 1979. Ernst and Whin-
ney have made an analysis of that year for professional baseball.
Their analggms shows that professional baseball was a loss oTer-
ation in 1979. Eleven of our clubs made money. The rest either lost
money or broke even in 1979. :

We are an industry which is very significantly subsidizing the
cable ind . There is something radically wrong with that ar-
rangement. To make it worse, while cable has the most glowitzg
prospect for the future—as Mr. Valenti has clearly demonstra
with the charts he has shown—Ernst and Whinney’s projections
for professional baseball show that we will suffer losses 10 times
greater for the next 5 years than we have had in the last 5. So not
only are our problems bad, but they promise to get very much
worse. We must ask the subcommittee what sense does it make for
us to be subsidizing cable under the circumstances such as these?

I suggest the answer obviously is that it makes no sense at all for
the Fortune 500 to be subsidized by professional baseball and by
the other professional sports who overall present a very marginal
economic picture.

In 1975 when hearings were held on the revision of the copyright
law, it was obvious everyone anticipated that the Federal Commu-
nications Commission would maintain a balance of regulation.
Thus, we in professional sports reasonably expected, and the Con-
gress I believe reasonably expected, that the Commission would see
to it that, as far as distant signal carriage was concerned, there
were reasonable regulations in place—regulations which would
give reasonable protection to professional sports in the face of the
compulsory license, which was imposed on us over our most strenu-
ous objections.

Obviously, that expectation has not been fulfilled. As the chair-
man correctly stated in his opening remarks, what we have seen is
a pattern of deregulation by the Commission to a point where, in
the past year, the Commission has dropped its syndicated exclu-
sivity rules and its distant signal rules. This has been the final
blow to us in professional sports, taking away from us virtually the
last vestige of the limited protection which we have had. Thus, the
pattern of a balanced system of legislation and administrative reg-
ulation has vanished.

We, the subsidizers of cable are left with our product purloined
on a daily basis and without help at this time from the Commis-
sion—except for the very limited sports rule, to which I will ad-
dress a few remarks later.

Let's look at another direction—at the dramatic technological
change which has occurred in cable television in those 5 or 6 years
since you had hearings on the copyright revision bill. These dra-
matically impact on professional sports.

None is more dramatic than the superstation status of WTCG in
Atlanta, now known as WTBS. In 1976 it became a superstation.
Today, WTBS reaches almost 12 million cable homes in the United
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States—in almost every State, if not every State, in the Union.
WTBS reaches 56 percent of the cable homes in the United States,
carries a schedule in 1981 of 150 Atlanta Braves games, which have
plainly been added to the fare on WTBS so there would be addi-
tional baseball programing available.

Going on to look at the other superstations, all of whom have
something very interesting in common, as you will perceive. WTBS
is the flagship station of the Atlanta Braves obviously.

WSBK, which has been approved for superstation status but is
not retransmitted via satellite carrier at the present time, is the
flagship station of the Boston Red Sox.

WGN is the flagship station of the Chicago Cubs. WGN is also
the flagship station of the Chicago White Sox. .

KTTV, which has been approved for superstation status, is the
flagship station of the Los Angeles Dodgers.

WOR is the flagship station of the New York Mets.

WPIX, New York, for which application has been filed and is
pending is the flagship station of the New York Yankees.

And KTVU, for which application has been approved, is the
flagship statio:: of the San Francisco Giants. ‘

Those are the actual or approved or pending flagship stations in
the United States and-every one is a flagship station of a major
league baseball team. And I may tell you all—I am sure you realize
this is so—it did not -happen by chance. They were looking for
baseball programing when they made their applications to the
Federal Communications Commission for superstation status for
these stations. -

If you added up all of the professional sports programing availa-
ble on those stations which I have just listed, from baseball, basket-
ball, hockey, and soccer, you would have an average of three tele-
casts of major league sports events available to cable on each and
every day of the year—this is an enormous flood of sports program-
ing which is being put out into the marketplace.

This is done through the medium, as you know, of the resale
carriers. The resale carriers do not seek the consent of baseball or
basketball or football or hockey or soccer. They pay us nothing.
They do not pay us even a compulsory licensing fee. And in the
bargain they are among the most active advertisers and promoters
of tlhg value of the property of professional sports which they
purloin.

We have attached as exhibits to our statement a number of the
ads which appear on behalf of these resale carriers. They are quite
dramatic.

Take WGN Chicago, the resale carrier of which is United Video.
I have in front of me an add which appears among our exhibits.
What this ad shows the logo of the Chicago Cubs on one side, logo
of the Chicago White Sox cn the other and says “Cubs if by day,
Sox if by night. All on WGN.” Because Chicago Cubs home games
are-played during the day, we've added the White Sox at night, the
only American League schedule on satellite. This exciting combina- -
tion features more than 200 American and National League games.

Mr. RaisBack. I am not watching the Cubs anymore.

Mr. KunN. Somebody has to be out there, Congressman.
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In addition to this kind of advertising by the resale carriers we
have as exhibit 2 to my prepared statement, an ad that was run in
Los Angeles at the beginning of April by Theta Cable Television. In
this ad they say ‘39 games in April. If you run through it, they are
all the m&emtations—-the Braves, the Cubse, the ite Sox, the
Mets, all the superstations and they have games from everyone.”

They lead in with this statement:

time will have a chance to see 400 major ieague ganes from
mnmnh&aﬂ%mmmmunuﬁmmplmmuv&uit

Four hundred games pumped into Los Angeles. It may be at the
t time the Dodgers can withstand that kind of competition.

t you can imagine how their flagship station feels; it thought
that it had purchased exclusive television rights, and then there
are 400 games coming into Los Angeles from around the country.
Take this and tranm to some of our ing franchises.
Look at Cleveland. ine what effect this would have in the
Cleveland market. Look at Minnesota, a strugglmg club, and imag-
ine what effect it would have on the Twins' gate, and on their
ability to sell local television programing.

I can tell you that the im‘pact would be enormous, and the
destabilizing potential for professional sports is even more enor-
mous. We pride ourselves in profession. rts in trying to keep
our franchises where they are. In baseball, we have prided our-
selves, not with total success, but in the last decade, I am happy to
say, with success in keeping our franchises stable. How long will
we have stable franchises with this situation?

The Pittsburgh Pirates, one of our worst hit, has had to contend
with 40 percent cable penetration. One of our worst hit franchises
has actually had conversations with New Orleans about moving
the Pittsburgh Pirates to New Orleans. One does not have to put
too much imagination into it to think cable penetration has a role
in the lems that the Pittsburgh Pirates are facing.

In 1979 the Pittsburgh Pirates won the Natio e pen-
nant, won the World Series, and lost a million dollars. t was
confirmed by a published, audited financial statement. There is no
question that it 15 accurate.

That is the kind of problem we are facing in professional sports.
When a world champion team loses a million bucks and plays in
the World Series, which is a very valuable thing for a team to do,
and loses a million bucks—this is the kind of problem that profes-
sional baseball is having and this could be multiplied throughout
the other professional sports. And we are the ones who are subsi-
dizing the cable industry today.

So for us, the ultimate conclusion is that while we struggle to
create home markets where there is intensive interest in our prod-
uct, where we can attract our own fans, bring them to the ball
park, sell local broadcasting riihts and make our franchises viable,
the effort is undermined by the threat of enormous flooding and
saturation of the markets by cable television.

It is a desperately serious J)roblem for professional sports and I
would ask that the panel and the Congress give serious considera-
tion to the gravity of the problem which professional sports faces
today in large measure because of cable television.
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Thank you, Mr. Chairman.

Mr. KAsTeNMEIER. Thank you for that informative statement.
[The complete statement of Mr. Kuhn follows:]
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STATEMENT OF

BOWIE K. KUHN
COMMISSIONER OF BASEBALL

Before the House Subcommittee on
Courts, Civil Liberties and the
Administration of Justice
97th Congress, First Session

May 14, 1981
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Mr. Chairman, 1 am Bowie K. Kuhn, the
Commissioner of Baseball. 1 appreciate the opportunity
to appear before you and your Subcommittee to testify
on the pressing need to alter the cable television
compulsory licensing provisions of the Copyright Revision
Act of 1976. 1In this regard, Mr. Chairman, your proposed

bill, dated May 7, 1981, provides an enlightened starting

point for discussion.

I am here today specifically representing the
twenty-six clubs of Major League Baseball. However,
the views that I will present are supported by the other
major professional sports leagues -- the National
Football League, the National Basketball Association,
the National Hockey League and the North American Soccer
League. They share Baseball's conviction that the
existing compulsorv licensing scheme is grossly
inequitable, anachronistic and unnecessary, and that
it will ultimately reduce the amount of sports

programming on free television.
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I. Summary of Position -- The Compulsory
Licensing of Live Sports Telecasts Should
Be Abolished; At the Very Least, the Limi-
tations on Compulsory Licensing in Sections
1 and 2 of Chairman Kastenmeier's Proposed
Bill Should Be Enacted.

The professional sports leagues strongly suépoft
the provisions of your draft bill, Mr. Chairman, which
would restrict the overly-broad compulsory license now
enjoyed by the cable industry. In particular, Section
1 would remove from ccmpulsory licensing any programming
not authorized to be carried under the FCC's signal
carriage rules in effect on July 1, 1980, including
the distant signal rules which the FCC recently voted
to rescind. Section 2 would subject to copyright
liability the retransmission of distant signal
professional sports telecasts into the area within the

home territoiy (50-mile radius) of a league member.

These amendments would correct some of the most
serious shortcomings of the current statutory scheme.
Indeed, absent the restrictions imposed by Sections
1 and 2, there would be virtually no limit to the vast
amount of distant signal sports programming that cable
systems might impurt into those major urban markets
upon which sports clubs depend for their existence.

Suzh home territory protection is especially critical
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to the Major League Baseball clubs, which currently
derive some 75 percent of their revenues from gate

receipts.

While the amendments that you have proposed,
Mr. Chairman, are sound and necessary, they do not
completely address the inequities of the existing
compulsory licensing scheme. This fundamental unfairness
will continue to exist unless the Congress imposes full

copyright liability upon cable for its retransmission

of distant signal live professional sports events.
Indeed, there is no justification for the compulsory
licensinc of any distant signal programming. But the

case for sports is particularly compelling.

Live sports telecasts are unique among all
programming fare. They are current, topical and
ephemeé ral; unlike most other programming which can be
shown time and time again, and from which revenues can
be derived repeatedly, a live sports telecast has little
or no value after the game is played. Accordingly,
throughout the decade-long debate on the copyright
revision legislation, the sports leagues have
consistently maintained that compulsory licensing is
inappropriate for sports telecasts. The leagues were

never a party to, and indeed steadfastly opposed, the
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compulsory licensing compromise between the Motion
Picture Association and the National Cable Television

Association which was incorporated into the 1976 Act.

It is important to note that, for a number of
years, the copyright bills considered by Congress
excluded sports from compulsory licensing. Those
responsible for this exclusion correctly recognized
that sports programming deserves "apecial consideration"
because of its uniqué ephemeral nature and because

"Unrestricted secondary transmissions

by CATV of professional sporting events

could seriously injure the property

rights of professional sporting leagues

in televising their live sports

broadcasts. Unreculated retransmission

of live sports events could also have

serious consequences on gate attendance,

such as 7aj0t and minor league baseball

games.'l
These legitimate concerns, are of course, essentially

the same as those which led Congress to enact the Sports

Broadcast Act of 1961, 15 U.S.C. § 1291 et seq.

In short, Mr. Chairman, the professional sports

clubs create a very special product involving great

1/ Senate Judiciary Comm., 93d Cong., 2d Sess., "Draft
Report To Accompany S. 1361" at 33 (1974): Subcomm.

on Patents, Trademarks and Copyrights of the Senate
Judiciary Comm., 91st Cong., lst Sess., "Draft Report
to Accompany S. 543" at 29 (1969).
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effort, expense and risk. We strongly endorse the
provisions in your draft bill which would afford sports
some limited measure of control over the distribution
of this product. However, our judgment continues to
be that all distant signal professional sports

programming should be excluded from compulsory licensing.

As you know, Mr. Chairman, we are not alone
in our belief that compulsory licensing should be
eliminated. During his recent testimony before the
Senate Judiciary Committee, the Register of Copyrights,
Mr. David Ladd, provided a thoughtful analysis of the
theoretical underpinnings of the compulsory licensing
scheme, its actual operation and technological and
industry developments since 1976. Based upon this
analysis thevRegistet came to the unqualified conclusion
that compulsory licensing of distant, non-network
programming should be eliminated, explaining:

"A compulsory license mechanism is

in derogation of the rights of authors

and copyright owners. It should be

utilized only if compelling reasons

suppcrt its existence. Those reasons

may nave existed in 1976. They no

longer do.™ Ladd Statement at 56 (April
29, 1981).

R7-3183 0 - 92 - pt.i ~ 19
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The same position has been espoused by Mr. Henry Geller, -
the former head of the National Telecommunications and
Information Administration of the Department of Commerce,
and by others. In doing so, these eminent authorities
have focused in part upon the "anomalies” and "unique
problems® that compulsory licensing poses for sports.
Certainly, there can be no stronger evidence of the
need to reappraise the current compulsory iicensing
scheme than the recommendations of these individuals
who have absolutely nc economic stake in the controversy.
I1. Basis for Position ~- Compulsory Licensing
of Sports Programming Is Inequitable, Ana-
chronistic and Unncessary and Will Ulti-
mately Lead To a Lessening of the Amount of

Live Sports Programming on Conventional
Television.

We earnestly believe, Mr. Chairman, that the
retransmission of distant signal live sports telecasts
never should have been subjected to compulsory licensing
by cable. But we need not debate whether Congress'
contrary determination in 1976 was appropriate. Since
the enactment of the copyright revision legislation
there have been a number of unforeseen and dramatic
changes that have completely transformed the cable
industry. These changes compel the conclusion that

the current statutory telecasts must not be perpetuated,
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A. Compulsory Licensing of Sports Programming
Is Simply Inequitable -- It Requires Pro-
fessional Sports Clubs, Which Typically
Enjoy Only Marginal Economic Success, To
Provide an Enormous Subsidy To the Cable
Industry, Which Has Become Dominated By
Some of the Nation's Largest and Most
Profitable Conglomerates.

There is no question, Mr. Chairman, that the
compulsory licensing fees paid by cable bear no
relationship whatsoever to marketplace realities. They
are shockingly inadequate. Consider, for example, the
following facts --

-= In 1979 the programmning expenses

negotjated by all U.S. television

stations amounted to $1.34 billion,

or approximately 25 rcent of their
gross broadcast revenues.Zt

== In 1979 the cable industry, in
bargaining with program suppliers,
incurred $133.2 million in pay cable
programming expenses, which comes to

approximately 40 Egsgent of its total
pay cable revenues.~

In stark contrast, the cable industry in 1979 paid $15.7

million in compulsory licensing feesi/ -- or less than

2/ See FCC, TV Broadcast Financial Data -- 1979, at
Tables 4 and 5 (Dec. 9, 1980).

3/ See FCC, Cable Industry Financial Data -- 1979,
at Tables II and 1V (Dec. 29, 1980).

4/ Ladd Testimony at 18.
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-8 -

one percent of its total operating tevenues.i/

These facts illustrate the size of the huge
subsidy that all program suppliers have been forced
to provide to the cable industry by way of cable's
importation of distant signals under the compulsory
licensing scheme. But the subsidy that has been

extracted from the sports interests is even more telling.

In 1978, the first year of compulsory licensing,
some 4,000 cable systems paid just under $13 million
in royalties for their distant signal programming.
The Copyright Royalty Tribunal allocated only 12 percent
of this pool for all professional and collegiate sports
telecasts, while the Motion Picture Association, which
had negotiated the unrealistic fee schedule embodied

in the Act, came away with 75 percent.ﬁ/ wWhat this

5/ See FCC, Cable Industry Financial Data -~ 1979,
at Table 11 (Dec. 29, 1980).

6/ Perhaps the most disturbing aspect of this entire
chapter is the attempt by certain broadcasters to deprive
the sports clubs of even this pittance. At several
points during the decade-long consideration of the
copyright legislation, representatives of the NAB and
other major broadcast groups expressly asserted, before
this committee and elsewhere, that the sports clubs
would own the copyright in the telecasts of their games.
Nevertheless, in the proceedings before the lopyright
Royalty Tribunal, the NAB reversed its position and
claimed that broadcasters are the copyright owners
(Footnote continued on following page]
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means is that an average cable system, which might have
imported some 200 live sports telecasts during 1978,
would have paid less than $2 for each one of these
telecasts. By way of comparison, individual television

stations may pay tens of thousands of dollars for the

right to televise a single regqular season professional
sports event locally, while a national network telecast

of such an event may command hundreds of thousands of

dollars.

It is simply wrong to require professional sports
to provide such an enormous subsidy to any private
commercial enterprise. But the absolute absurdity of
it all is that the major recipients of these
"contributions®™ are not small, struggling operations;
to the contrary, they are the large, imrensely successful
conglomerates that now dominate the cable industry,

entities such ags --

LFootnote continued]

entitled to the sports royalties. The Tribunal correctly
rejected this argument, but the NAB has appealed the
Tribunal's ruling to the United States Court of Appeals
for the District of Columbia Circuit. See Copyright
Royalty Tribunal Pinal Notice of Determination, 45 Fed.
Reg. 63,026 (1980), appeals pending sub nom., National

Association of Broadcasters v. Cog*gfght Ro§a1t¥ Tribunal,
NOB- 56-:2’3 s_t. _Q_I. ‘E.E. Cil‘., 1 mtu '3 .
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-=- Westinghouse, which has contracted
to purchase the nation’'s second largest
multiple system operator (MSO),
Teleprompter, for an estimated price

of $646 million.

-=- Time, Inc., which in 1978 purchased
American Television Communications,
for $179.6 million, and which has
recently purchased Midwest Video, to
become the nation’'s largest MSO.

~= The Times-Mirror Company, which
became the nation’'s sixth largest MSO
when it purchased Communications
Properties, Inc. for $128 million.

~-- American Express and Warner
Communications, which entered into

a joint venture to become the nation's
fifth largest MSO.

-- The New York Times, which purchased
a chain of cable systems in New Jersey
for $119 million.

-- Dow Joneg/Knight Ridder, which
has made a tender offer of $365 million
for the stock of the nation's tenth
largest cable company, UA-Columbia.

-=- And a number of other major
corporations, including the Hearst
Corporation, Taft Broadcasting, Viacom,

Newhouse Broadcasting, General Tire,
Cox Broadcasting, sStorer Broadcasting.

The domination of the cable industry by these
corporate giants is beyond question. Industry sources
disclose that the 25 largest MSOs control over 60 percent
of all cable subscribers in the United States. Just

the top 10 control nearly one-half of these subscribers.
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It is not surprising that such prominent business
concerns have rushed to take over the cable industry.
According to the PCC's most recently available financial
data, the cable industry had a pre-tax net income in
1979 of nearly $200 million, up over 45 percent just
from 1978. This $200 million figure also represents

an increase of some 640 percent over the approximately

$27 million in net income that the cable industry had

in 1975, just before Congress enacted the compulsory
licensing scheme ./ Moreover, industry sources disclose
that in 1975 cable systems were purchased at a cost

of approximately $300 per subscriber; today, the purchase

price has tripled to some $900 per subscriber.

These glowing financial reports for the cable
industry present a striking contrast to the situation
of Major League Baseball. Indeed, in 1979 when the
cable industry enjoyed its record high profit of some
$200 million, only 11 of the 26 Major League Baseball
clubs showed a profit. Baseball as a whole actually

lost money.

7/ FCC, Cable Industry Financial Report -- 1979, at
Table II (Dec. 29, 1980).
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There is no doubt of the great popularity of
Baseball. But popularity does not always translate

into profitability. Because of the high costs associated

with ptoviding the public with quality baseball
entertainment, more than half of the major league teams
operate below or very near the break-even point. This
pattern has been consistent over the last 15 years.
Current projections show that losses in the next five

years will be 10 times those of the previous five.

The question must be asked, Mr. Chairman: What
justificaﬁion can possibly exist for requiring business
concerns which enjoy only marginal economic results,
such as the Major League Baseball clubs, to subsidize
some of the most successful of the Fortune 500
conglomerates? We submit that there is no basis, in
reason or equity, to permit these corporate giants to
expropriate the property of professional sports clubs
pursuant to a compulsory licensing scheme.

B. In Light of Dramatic Technological

and Regulatory Changes, the Compul-

sory Licensing of Sports Programming
Has Become Anachronistic.

when your Subcommittee conducted hearings on
the cabla television aspects of the copyright legislation

in the Fall of 1975 just before the passage of the
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Copyright Act, technological and regulatory limitations
permitted cable systeme to import television signals
only from the closest geographic markets. This situation
has changed dramatically.
1. The Development and Proliferation
of "Superstations,” With Their

Extensive Amounts of Sports
Programming.

One year after.you complééed your 1975 hearings,
Mr. Chairman, the signal of the Atlanta, Georgia
television station WICG (now WTBS) was first placed
‘on satellite by a so-called "resale common carrier”
and made available to cable systems throughout the
country. The nationwide exposure of that signal has
been phenomenal. As of March 31, 1981, WTBS reached
a total of over 13 million homes on over 3,000 cable
systems in virtually every state in the Union;g/ this
constitutes 65 percent of the approximately 20 million
cable homes in America. The number of cable subscribers
to WIBS is currently growing at the rate of some 57

percent each year.g/ Other “resalérs“ have also placed

8/ Cablevision Magazine, April 20, 1981 at p. 22.

9/ 1d.
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the signals of WGN-TV (Chicago, Illinois) and WOR-TV
(New York, New York), on satellite. These signals are
received by some 5.4 million and 3.3 million homes,

tespectively“lgl

The lack of transponder capacity has apparently
prevented the retransmission via satellite of other
television signals. However, as a result of FCC
authorization of additional satellites, this shortage
will likely be ali;viated in the next few years. When
it is, there appear:z to be little doubt that additional
superstations will be created. Indeed, the FCC has
already approved the applications of various resalers
who have sought authority to place the following signals
on satellite -- WSBK-TV (Boston, Massachusetts): KTTV
(Los Angeles, lalifornia); and KTVU-TV (San Prancisco,
California). Additional interest has also been exhibited

in placing station WPIX-TV (New York, New York) on

satellite.

It is no coincidence that a prime characteristic
cf each of the existing or potential superstations is

its heavy concentration of sports programming. Each
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of these stations is, in fact, the flagship station
of one of the major league baseball clubs and televises

a significant number of baseball games:

1981 Scheduled

Station Club Telecasts
WTBS Atlanta Braves 150
- WSBK Boston Red Sox 103
WGN Chicago Cubs 146
WGN Chicago white Sox 64
KTTV Los Angeles Dodgers 49
WOR New York Mets 100
WPIX ‘New York Yankees 109
KTVU San Pranciso Giants 31
Total 752

when the 310 professional basketball, hockey and soccer
games televised by these superstations are included,
the total number of all sports telecasts swells to over
1062 per year. That means that superstation carriage
of sports events averages nearly 3 telecasts each and

every day of the year.

It is important to emphasize that the middlemen
who place these sports telecasts on satellite and then
sell them, for a profit, to cable systems nationwide
have not sought the consen of the clubs concerned.

Nor have they paid ary compensation whatsoever to the

clubs. To add insult to injury, these modern day pirates
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market their superstation offerings by specifically
promoting the programming that the sports clubs have

created.

Attached as Exhibit 1 to this Statement are
examples of the resalers' promotional literature. The
emphasis that they place cn sports programming is clear
and unmistakable. It is also gquite understandable since
the cable systems themselves -- the customers of the
resalers ~-- attempt to solicit their paying subscribers

by emphasizing the sports telecasts on the superstation.

When you last conducted hearings on this matter
in the Fall of 1979, Mr. Chairman, you emphasized that:
“"With respect to cable television the 1976 Act has been
rapidly overtaken by changing business practices brought
about by satellite technology . . . .'ll/ FCC
Commissioner Quello has also eloquently observed that
"the advent of satellite distribution of TV signals

has added a cataclysmic new dimension to copyright and

to cable carriage of TV signals,™ and that: "“There

is a threat of gross basic inequities in program property

11/ Cable Television and Performance Rights: Hearings
Before the Subcommittee on Courts, Civil Liberties,

and the Administration of Justice of the House Judiciary
Committee, 96th Cong. lst Sess. 2 (1979).
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rights and also to an orderly system of TV allocations
if satellite carriers continue to transmit broadcast
signals to thousands of cable systems without

retransmission conlent.'lz/

There may be no better illustration of the point
made by you and Commissioner Quello than that provided
by the advertisement which one cable system placed in

the Los Angeles Times at the start of this year's

Baseball seaaon.lg/ j(Exhibit 2.) The ad, which reprints
the television schedule of the superstation baseball

teams, is self explanatory:

"For the first time you'll have
a chance to see 400 major league games
from everywherel Both leagues, all
26 teams. And all the action, complete
and live, as it happens.

*It's Theta's biggest baseball
season! And you can reserve your box
seat now by installing Theta Cable
w.

12/ statement of Commissioner Quello on H.R. 3333,
Before the House Communications Subcommittee, 96th Cong.,
18t Sess. 3 (May 16, 1979).

13/ The ad was placed by Theta Cable, a 100,000
subscriber system which operates in the Los Angeles

area. Theta Cable is owned by Teleprompter, the nation's
second largest MSO.
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"And that's not all. This year
Theta also brings you pro basketball
and hockey playoffs -- and more sports
than any other single~channel
subscription TV system in townl

"They're exclusive on Theta 24
hours a day. All at no extra charge
to Theta subscribers who have a Channel
Selector.”

2. The PCC's Abdication of Respon-
sibility for Cable Regulation.

Like the technology, the regulatory picture
has changed drastically since the passage of the 1976
Act. During the six years since your Subcommittee

considered the then-pending copyright legislation, the

FCC has, for example --

-- deleted its "leapfrogging” rules,
which generally prevented cable
systems from importing independent
television signals from any but
the two closest television markets.

-- exempted cable systems with less
than 1,000 subscribers from
essentially all regulation.

-=- eliminated the process by which
it certified cable operations,
thereby allowing cable systems
to switch from one sports station
to another on a seasonal, monthly
and even daily basis.

-- expanded the categories of
television signals which cable
systems need not delete under the
network nonduplication rules.
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-= eliminated virtually all
restrictions on the licensing of
earth stations, which are useq
by cable systems for the reception
of television signals from .
satellites.

-- as a result of court action, deleted
its rules restricting the amount
of sports and other programming
available to pay cable.

-- as a result of court action, deleted
its rules requiring cable systems
to afford the public access to
their facilities.

-- sgignificantly relaxed its standards
for granting waivers of the signal
carriage rules which limit the
number of distant signals cable
systems may import:; in so doing,
it suggested that cable systems
in major markets would typically
receive such waivers.

As if this were not enough, a four-to-three
majority of the FCC voted an end to virtually the last
vestiges of cable regulation -- the signal carriage
and syndicated exclusivity rules. The Commission
majority, of course, did so notwithstanding your reasoned
request and that of other Congressmen to defer such
a substantial upheaval of the cable rules. If the
Commission's action is upheld in the courts, the result
will be that cable systems may carry any syndicated
programming they wish without regard to the exclusivity

arrangements for which syndicators and broadcasters
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have bargained in the marketplace. Even more significant
from our standpoint, the end of the distant signal
restrictions Qill mean that cable systems may expropriate
as much of our product as they wish -- subject cnly

to the mi;imal. and wholly inadequate, restrictions

of the Sports Rule discussed below. Indeed, recognizing
the immense value of live sports programming, middlemen
{such as the superstation.tesalers) may soon attempt

to "cherry pick"™ this programming from a variety of
television stations and to offer to cable systems

throughout the Eountry a single channel of highly

desirable sports events.

In proposing elimination of the signal carriage
and syndicated exclusivity rules, the FCC relied upon
a number of studies that purportedly gauge the impact

of this action on various parties. Significantly, the

FCC studies fail even to mention, let alone discuss,

the effect of eliminating these rules on professional

sports. Although the leagues pointed this glaring
omission out to the FCC, the FCC never undertook any
separate study which attempted to assess the impact

of its action on Spotts.li/

14/ The FCC's failure in this regard forms the basis
Of the sports leagues' separate petition for review
of the Commission's action in the United States Court
of Appeals for the Second Circuit. We respectfully

[ Footnote continued on following page]
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In short, we can understand, although we do
not necessarily agree with, the decision to award cable
the compulsory licensing privilege in recognition of
heavy FCC regulation of that industry.lé/ But we are
at an absolute loss to comprehend the continued exemption
of the cable industry from normal marketplace forces
in light of today's virtually complete deregulation
of that industry. Quite simply, Mr. Chairman, we do
not believe Congress ever intended that cable should
have it both ways.

3. The FCC's Failure to Impose Any

Meaningful Restrictions on Cable

Importation of Distant Signal Sports
Programming.

As noted above, for a number of years the

copyright bills considered by Congress excluded sports

L Footnote continued}
request that a copy of our brief on appeal, which we

shall provide the committee, be incorporated into the
transcript of this hearing.

15/ 1In its report accompanying the copyright
legislation, the House Judiciary Committee noted:

“[Alny statutory scheme that imposes
copyright liability on cable television
systems must take account of the
intricate and complicated rules and
regulations adopted by the Federal
Communications Commission to govern

the cable television industry." H.R.
Rep. No. 94-1476, 94th Cong., 2d Sess.
89 (1976).

87-333 0 - 82 - pt.l - 11
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programming from compulsory licensing. However, it

was later determined that because the FCC had initiated
a rulemaking proceeding with respect to cable carriage
of sports programming, such a legislative exclusion
would be premature. Congress therefore included sports
programming in the compulsory licensing scheme "without
prejudice to the arguments advanced”™ by the sports
interests.lﬁ/ As one leading proponent of this approach

suggested: "[I]f the FCC's rules appear to reflect

an improper balance between the concerns of sports and

CATV, the Congress could investigate and hold full

hearings for remedial legislatione.'ll/

16/ The Senate Judiciary Committee noted:

“The committee has considered
excluding from the scope of the
compulsory license granted to cable
systems the carriage in certain
circumaténces of organized professionail
sporting events. . . . Without
prejudice to the arguments advanced
in behalf of these proposals, the
committee has concluded that these
issues should SgﬁIeft tgﬁEEe rule-making
process of the Federal Communications
Commission or 1if a statutory resolution
1s deemed appropriate to legislation
originating in the Committee on Commerce."
S. Rep. No. 94-473, 94th Cong., lst
Sess. 80 (1975) (emphasis added.)

17/ 120 Cong. Rec. S. 16155 (daily ed. Sept. 9, 1974)
Tremarks of Sen. Tunney) (emphasis added). See also
120 Cong. Rec. S. 16158 (remarks of Sen. druska).
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The FCC's “"Sports Rule,” 47 C.F.R. § 76.67,
reflects just such an improper balance. It does no
more than prevent cable systems located within 35 miles
of the home team's community from importing the distant
signal telecast of a game involving that team -~ provided
that the home team does not televise the game locally;
provided that the cable system does not have less than
1,000 subscribers; provided that the distant signal
is not "grandfathered” on the system: and provided that
the home team complies with all of the notice

requirements adopted by the FCC.

As an illustration, if the California Angels
were playing the Chicago White Sox in Anaheim, the only
Vprotection afforded is against the imporation by Los
Angeles area cable systems of the signals from the White
Sox television station, WGN-TV. These cable systems
can still import the telecasts of games of all the other
24 major league teams, as well as the telecasts of any
Angels' away games, thereby destroying the exclusivity
granted to the Angels' flagship station and affecting
the Angels' home gate. As noted above, Theta Cable
boasts that it will import the telecasts of over 400
baseball games on the three superstations in Atlanta,

Chicago, and New York. Of this number, the Angels can
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request, under the Sports Rule, that Theta Cable delete

only 6 telecaats.lﬂl

Purthermore, the Sports Rule's ban on cable's
importation of the home game extends only 35 miles.
Thus, the distant gsignal telecast of the home game is
available to cable systems in scores of suburbe within
an easy hour's drive of the home stadium. Ironically,
the Commission refused to extend the zone of protection
beyond 35 miles primarily because its signal carriage
rules -- most of which it has now decided to repeal -~
were geared to the 35-mile zone. See Report and Order

in Docket 19417, 54 F.C.C.2d 265, 282 (1975).

Even where the Sports Rule does apply, there
is no guarantee that cable systems will comply with
it. In a recent pleading before the PCC, Baseball has
documented its frustrating experiences with those cable
systems which repeatedly seek to excuse their violations
of the Sports Rule by advancing the cable industry

talisman of ‘inadvertence.'lgl We have asked the

lﬁl The Dodgers can request the deletion of an
additional 15 telecasts.

19/ We request that this pleaing, which will be provided
to the Committee, be incorporated into the transcript

of these hearings. See also Ladd Statement at 38,
concerning "inadvertant" violations of the Sports Rule.
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Commission to exercise its monetary forfeiture authority
against certain systems in the hope that this will deter
future violations. We anxiously await the Commission's

response.lg/

When the Sports Rule wac adopted, the National
Cable Television Association conceded that it is
reasonable. See Report and Order in Docket 19417, 54
F.C.C.2d 265, 281 (1975). And, to be sure, the rule
affords a measure of relief which is critically
important. But this minimal protection is wholly
inadequate and does not reflect that proper balancing
of competing intereats that Congress apparently
envisioned when it last considered excluding sports

programming fromrom compulsory licensing.

20/ Approximately one and one-half years ago, on
December 6, 1979, and then again on February 1, 1980,
the National Basketball Association filed similar
petitions to initiate forfeiture proceedings against
cable system that had allegedly violated the Sports
Rule. The FCC is required to initiate such a proceeding
within one year after the alleged violation. 47 C.F.R.
§ 1.80(c). The FCC has yet to take any responsive
action. The failure of the Commission to take any such
action to date means that it no longer has the authority
to impose a forfeiture in the NBA cases.
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C. In View of the Actual Marketplace Dealings
Between the Sports Club and Cable, Com-
pulsory Licensing of Sports Programming 1Is
Unnecessary.

Congress adopted a compulsory license scheme
believing that it would be "impractical and unduly
burdensome" to require cable systems to negotiate with
copyright owners. H.R. Rep. No. 94-1476, 94th Cong.,
24 Sess. 89 (1976). Cable's experience in bargaining
with the sports intgrests for the carriage of our games
during the past several years conclusively demonstrates

that there is no factual basis for this theoretical

agssumption.

Por the third season in a row, Baseball has
negotiated a contract with USA Network to distribute
via satellite a game—-of-the-week to cable systems across
the country: the National Basketball Association,
National Hockey League, North American Soccer League
and other professional and coliegiate sports interests
also cablecast a number of their events over USA Network.
Anothe - cable program packager, the Entertainment and
Sports Programming Network (ESPN), has contracted with
professional, collegiate and amateur sports inte:iasts;
it presents continuous sports programming to cable
systems throughout the United States. Both USA Network

and ESPN are currently received by more catle subscribers
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than all but two of the approximately 30 program services

available to cable systems via satellite.gl/

It is also important to underscore that a nurfber
of individual professional sports clubs have successfully
negotiated with cable systems and subscription television
operations. As a result, the public has been offered
telecasts of games that would not otherwise have been
available:

Professional Sports Clubs
With Cable Deals

No. of

Club Cable Packager Games
New York Mets Cablevision Program Services 40
New York Yankees Cable Vision Services 40
Pittsburgh Pirates Action TV 12
Philadelphia Phillies Prism . 30
Cincinnati Reds Warner Qube 7

Reds on Cable 8
New York Islanders Cablevision Program Services 40
New York Rangers MSG Cable 40

USA Network 37
Buffalo Sabres International Cable 25
Philadelphia Flyers Prism 40
Hartford Whalers ESPN 10
Washington Capitals ESPN 10

USA Network 5
New York Knicks MSG Cable 41
New Jersey Nets Cablevision Program Services 41
Philadelphia 76ers Prism 25

San Antonio Spurs UA Columbia 10

21/ Station WTBS ranks No. 1l; the Christian Broadcasting
Network, whose service is available gratis, ranks No.

2. Another satellite package, C-SPAN, has approximately
the same number of subscribers as USA Network.
Cablevision Magazine, Apr. 20, 1981, at p. 22.
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Moreover, a number of other clubs have successfully
negotiated deals with subscription television operations,
including the Los Angeles Dodgers, California Angels,
Milwaukee Brewers, Detroit Tigers, Cincinnati Reds,

Los Angeles Rings, Detroit Red Wings, New Jersey Nets,

Los Angeles Lakers, Phoenix Suns, and Dallas Mavericks.

There is further evidence that the cable industry
has the ability to negotiate in the marketplace for
sports programming, and that it does not need a
compulsory license. As discussed above, the cable
industry has become dominated by some of the nation's
largest corporate enterprisers who surely, at the very
least, are the equals of the sperts clubs at the
bargaining table. Indeed, many of these enterprises
are already bargaining for sports programming through
their broadcast subsidiaries; there is no reason
whatsoever that they could not bargain for the
programming on their cable subsidiaries. As the
following chart illustrates many of our clubs' "flagship”
stations are cwned by corporations with significant

cable interests:
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Professional Flagship Stations
With Cable Interests

Corporate Parent

Club Station of Station
Chicago Cubs WGN Tribune Co.
Chicago White Sox WGN Tribune Co.
Chicago Sting WGN Tribune Co.
Chicago Bulls WGN Tribune Co.
Denver Nuggets KWGN Tribune Co.
Colorado Rockies KWGN Tribure CoO.
Pittsburgh Pirates KDKA Westinghouse
San Francisco Giants KTVU Cox

Boston Red Sox WSBK Storer
Boston Bruins WSBK Storer

Los Angeles Kings KHJ General Tire
Los Angeles Lakers KHJ General Tire
New York Ccsmos - WOR General Tire
New York Mets WOR General Tire
New York Knicks - . WOR General Tire
New York Islanders WOR General Tire
New York Rangers. . WOR General Tire
New Jersey Nets WOR General Tire
Boston Celtics WBZ Westinghouse
Cincinnati Reds WLWT Multimedia
Hartford Whalers WVIT Viacom

Can one believe that Westinghouse, which
negotiated on behalf of station WBZ with the Boston
Celtics, would not be able also to negotiate on behalf
of Teleprompter cable, which it has offered to purchase

for approximately $646 million?

The sports leagues are in business to do
business; they cannot afford to ignore obvious and
valuable business opportunities. The Baseball clubs
alone present nearly 1,600 broadcasts each season over

conventional television (Exhibit 3), as well as a number
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of others over cable and STV. Moreover, as the Register
of Copyrights recently testified before the Senate
Judiciary Committee, "Cable is aggressively moving to
aatisfy the insatiable American appetite for sports.
Its widening success belies the need for a compulsory
license to supply sports programs.” Ladd Statement
at 39. In short, when the marketplace has been left
to function, there have not been any practical barriers
to dealings between cable and the sports interests.
Thus, the basis oh which compulsory licensing has been
explictly justified in the past simply does not exist.
D. Allowing Cable To Expropriate Our

Product in a Way Which Is Destructive

of the Very Concept of a Sports League

Will Ultimately Result in a Reduction

of Sports Telecasts. Thus, Compulsory

Licensing Is Contrary to the Public
Interest.

We earnestly believe, Mr. Chairman, that there
is ample justification for eliminating the compulsory
licensing scheme wholly apart from the direct effect
that it has on the sports interests. This scheme is,
as we have detailed above, inequitable, ill-suited to
the present technological and regulatory climate, and
plain unnecessary. Nevertheless, in our judgment, the
most disturbing aspect of all is that compulsory

licensing deprives the sports clubs of the inherent
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right of any entrepreneur -- the right to control the
distribution of his own product: and it permits cable
to expropriate this product in a way which maximizes
cable's profits but is squarely contrary to the best

interests of the clubs themselves.gg/

A sports club cannot continue to exist unless
it successfully cultivates the loyalty and support of
its hometown fans. It depends upon these local fans
to come to the ball park and to view the club's games
over television. As noted, some 75 percent of a Major
League Baseball club's revenues are derived from gate
receipts, and an Additional 12 percent comes from local
broadcast revenues —-- obviously all of this is

attributable to the local fan.

The professional sports interests have had over
30 years of experience dealing with conventional
television. It is this experience which convinces us
of the harm posed by the uncontrolled importation of

a large number of competing telecasts. 1f the leagues

23/ We have detailed our concerns over the effect of
compulsory licensing on sports in several pleadings
filed with the FCC. We request that our comments in
the FCC's proceeding to eliminate the distant signal
rules, which we will supply, be made a part of the
transcript of these hearing to the Committee.
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could succesafully function with the clubs invading
each others' home markets with their telecasts, the
clubs would have long since changed their telecasting
patterns to take advantage of the additional revenues
which this extraterritorial telecasting would provide.
However, as we have understood for years, the
introduction of substantial amounts of competing
telecasts over either conventional television or cable
television poses a serious threat to the very determinant
of a club's success -- to the following of its hometown
fans as that is reflected in the size of its gate and

the value of its broadcast rights.

The weaker teams in particular are susceptible
to the potentially devastating effect of having their
home territories saturated by a glut of sports telecasts
from distant markets. And, as Congress concluded, when
it passed the Sports Broadcast Act of 1961, 15 U.S.C.

§ 1291 et seg., “Should these weaker teams be allowed
to founder, there is danger that the structure of the
league could become impaired and its continued operation

imperiled."gz/

23/ H.R. Rep. No. 87-1178, 87th Cong., 1lst Sess. 3
T1961); S. Rep. No. 87-1087, 87th Cong., lst Sess. 2
(1961).
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The sports interests cannot long live with the
effects of cable's uncontrolled importation of distant
signal sports telecasts pursuant to the existing
compulsory licensing scheme. For Baseball, at least,
the only alternative may be to change its established
telecasting practices by reducing the number of games
available over local television stations. This is a
result that we earnestly wish to avoid.

III. Conclusion -- The Ccongress Must Act

Now Before Cable Becomes Entrenched

in -Those Major Urban Markets Upon
wWhich the Clubs Depend.

In sum, Mr. Chairman, the professional sports
leagues urge the abolition of compulsory licensing for
sports programming. As we have discussed above, there

are a number of reasons which compel this conclusion.

First, the present law is grossly inequitable.
It requires professional sports clubs -- many of which
are only marginally viable -- to subsidize the
increasingly concentrated, profitable and rapidly growing
cable industry, which has become dominated by scine of
the nation's largest and most financially viable
conglomerates. Cable certainly can afford to enter

the marketplace to bargain for its programming.
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Second, compulsory licensing has become an
anachronism. Since the Act's adoption in 1976 there
have been profound changes in communications technology
and the virtually total abdication of regulatory
regponsibility for cable by the FCC. The basic
conditions of the communications industry, which were
then thought to underlie compulsory licensing, no longer

exist.

Third, cable compznies have had no trouble in
successfully negotiating with sports interests when
they have wanted to do so. Our history of dealing with

cable systems as entrepreneurs makes it clear that the

fear that cable TV could not obtain programming in the

marketplace is groundless.

Fourth, the inexorable result of the present
statutory system will be a decrease in live, over-the-
air broadcasts of gports events. Only in this way can
the sports interests ensure the successful operation

of the league.

Mr. Chairman, for all the above reasons the
professional sports leagues strongly urge you to abolish
compulsory licensing. At the least, we urge adoption

of Sections 1 and 2 of your proposed bill, which provide
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some limitation on the overly-broad compulsory licensing
scheme. Above all, Mr. Chairman, we urge you to act
immediately. Cabie is how entering those major urban
markets upon which we depend so critically:; virtually
every one of these markets is in one stage or another
of the cable franchising process. Don't wait for an
autopsy before you take that action which is so

pressingly needed.
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EXHIBIT 1
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1981

METS

.BASEBALI:{' ,
WOR-TV Televised Games

EXH . EXHIEITION TWI.TWI NIGHT OH - DOUBLENEALER
EXHIBITION SCHEDULE

MARCH NYCT

Mcn. 23 Mets Los Angeles at St. Petersburg 7:30 PM

APRIL

Thurs, 2 Mets Cincinnati at St Petersburg 7:30 PM

Sun. 5 Mets Atlanta at St. Petersourg 1:30 PM

REGULAR SEASON SCHEDULE

Thurs. 8 Mets Chicago Away 2:30 FM
Sat 11 Mets Chicago Away 2:15 PM
Sun. 12 Mets Chicage Away 2:15 BM
Tues. 14 Mets St. Louis Home (Open Day) 2:G60 PM
Sar *8 Mets Mcntreal Home 2:00 PM
Sun. 19 Mets Montreat (DH) Home 1:00 PM
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APRIL NYCT
Wed. 2 Mets Pittsburgh Away 7:30 PM
Sat 25 Mets Montreal Away 1:30 PM
Sun. ] Mets  Montreal Away 1:30 PM
Wed. 29 Mets  Pittsburgh . Home 8:00 PM
MAY

.Sat. 2 Mets San Ciego Home 2:00 PM
Sun. 3 Mets San Diego (DH) Home 1:00 PM
Wed. 6 Mets  San Francisco Home 28:00 PM
Fri. 8 Mets Los Angeles Home 8:00 PM
Sat 9 Mets Los Angeles Home 2:C0 PM
Sun. 10 Mets Los Angeles Home 2:00 PM
Wed. 13 Mets San Diego Away 10:00 PM
Sat ] Mets Les Angeles Away 10:00 PM
Sun. 17 Mets Los Angeles Away 4:60 PM
Tues. 19 Mets San Francisco Away 10:30 PM
Fri. 2 Mets St Louis Away 8:30 PM
Sun. 24 Mets St Louis Away 2:15 PM
Mon 25 Mets Pnilacelphia Home 2:00 PM
Wec 7 Mets Pnilacelchia Home 8:C0 PM
. <2 Mets Chicago Home 8:C0 7\
Sat. 30 Mets Chicage Home 2:C0 PM
Sun. 3 Mets Cricage tHeme 2:00 PM
JUNE

Wed. 3 Mets Prilaceichia Away 7:30 PM
Fe 5 Mets Hcusion Away 3:30 PM
Sat 6 Mets Housicn Away 8:30 PM
Tues. 9 Mets Cincinnat Home 8:00 PM
Thurs. 11 Mets Circinrat Home 8:00 #M
Fri. 12 Mets Heusien Home 3:C0 PM
Sat 13 Mets Heuswen Hcme 7:CC P\
Sun. i Mets Heusicn Home 2:.CC 7\
Thurs K- Vets Cirgcinnasi Away 7:2C A\
Saz 20c Mets Atlanta Away 7:30 P\
Sun Z° Mets Atlanta Away 2:50 P\
Tues. 3 Mets Mersreal Away 7:30 =\
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JUNE
Fri. 26
Sat. 27
Tues. 20
JULY
“Wed. 1
Sat. 4
Sun. ]
Tues. 7
Thurs. ¢
Fri. iC
Sat 11
Scr. 32
Fri. 17
Sat 1
Sun. 19
Wed. 2
Fri. 24
Sat <s
Sun 28
Tues. 28
Wed. <S¢
Sl 3
AUGUST
Sat 3
Sun. 2
Fri. 7
Sat. 8
Tues. iR
o 4
e =
Sc- °5
T.es ‘3
Szt 2z
Su- 3

Mets
Mets
Mets

Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets

Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
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St. Louis
St. Louis
Chicago

Chicago
Pittsburgh
Pittssurgh (DH)
St Louis

St. Lous
Phitaceighia
Fhilaceichia {TH)
Pnilaceigria
San Diego
San Francisco
San Francisco
Les Angeles
San Diego

San Ciego

San Ciege

Lss Argeles
Lcs Angeies

Sar Trzroisca

San F-arcisc?o
San Francisco
Pittsturgh
Piussurgh
Cricago
Seilacecn.2

-"i'gzec- a

Swiazezmi2
~anta
Somcimmau

Home
MHome
Home

Home
Away
Away
Away
Away
Away
Away
Away
Home
Home
Home
Home
Away
Away
Away
Away
Away
AwNay

Away
Away
Home
Home
Away
Heme
Heme
Heme
taay
o _N.a.!,

Away

NYCT

8:00
7:00
8:00

8:00
5:00
1:00
8:30
8:30
8:00
£:20
1:30
8:Cco0
7:00
2:00
8:00
10:00
10:00
4:20
10:39
10:20

1C:30 ¢

PM

PM
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AUGUST . NYCT
Tues. 25 Mets Houston Home 8:00 PM
Wed. 26 Mets Houston Home 8:00 PM
Fri. 28 Mets Cincinnati Home 8:00 PM
Sat. 29 Mets Cincinnati Home %00 PM
Sun. 30 Mets Cincinnati Home 2:00 PM
SEPTEMBER

Tues. 1 Mets  Houston Away 8:30 PM
Wed. 2 Mets  Houstcn Away 8:30 PM
Sat. 5 Mets Atlanta Home 2:00 PM
Sun. 6 Mets Atlanta Home 2:00 PM
Wed. 9 Mets Pittsburgh Away 7:30 PM
Fri. 11 Mets St. Louis Away 8:30 PM
Sun. 13 Mets St. Louis Away 2:15 PM
Tues. 15 Mets Philadelphiza Home 8:00 PM
Wed. 16 Mets Philadelphia Home 8:00 PM
Sat 19 Mets St. Louis Home 2:00 PM
Sun. 20 Mets - St Louis Home 2:00 PM
Mon. 21 " Mets Pittsburgh Home 8:00 PM
Sat. 25 Mets  Montreal Away 1:30 PM
Sun. 27 Mets  Montreal Away 1:30 PM
Wed. 30 Mets Chicago Home 8:00 M
OCTOBER

Sat. 3 Mets  Montreal Home 2:00 PM
Sun. 4 Mets Montreal Home 2:00 PM

EASTERN MICROWAVE, INC.

3 NORTHERN CONCTURSE
P. 0. BOX 43872

SYRACUSE, NSW YORK 13221
J15/453.5958
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A BULLETIN FROM EASTERN MICROWAVE ON WOR

SUBSCRIBERS SURRENEER
SPURIS LINE-U

e

70 WIR-TV

As acabiesystemowner you
xnow that the best aayv to add
ancd keep subscrmibers is o offer
tcp aiternative viewmg This
inciudes a station your
customers can turntofor all the
popular major sporis. WOR-TV
iNew York) via Eastern
Microwave 1s the winning
strategy that will capture
subscribers for your cable
system

As the nat:on slargest sparis
station. WOR programs more

than 700 hoursof hive sporiseach -

vear This breaks down to
approumately 200 hve local
events per vear No other
station carres as many

Inciuded on the schedule are
six  professional teams The
Mets. Knicks. Nets. Rangers.
Istanders and Cosmos

In addition 10 these
professional team sports. WOR
programmng ncludes Penn

WOR KNOWS WHAT

SUBSCRIBERS WANT

State collegiate fooiball
tdelayed) and harness racing
{from Yonkers Twice a week. 52
weeks a vear. Th.s year. the
Amazin’ Mets are scheduled for
132 televised games. while the
Cosmos. North Amenca's best
saCcer team. appear 13 times.

All thus adds up to an endless
season of sports for your
viewers and a proven profit-
maker [or you. Suhscribers
unconditionally surrender to
the cable system that offers
WOR-TV

Eastern Microwave supplies
the heavy artiflery.

Cafl Sam Morse or Charlie Mills

at (315) 455-5955.

=T 1°'4 EASTERN MICROWAVE.INC.
7

S

Seczcuse NV

3 Negr~err Corcsurse
© 3 3ov ag"2
t332°
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EASTERN MICROWAVE DECLARES

LJ—-«-",'?:'* Talal <;$3§ j.'* ko W2 o0ry : MO S WA

‘

_3"\

VIA SATCOM 1 TRANSPONDER 17, EFFECTIVE APRIL 1979.

EASTERN MICROWAVE, THE NORTHEAST'S LEADING
COMMON CARRIER, IS NOW PROVIDING THE SATELLITE
SIGNAL OF WOR-TV, NEW YORK, FOR YOUR CABLE SYSTEM

WOR Leads WOR On Target WOR Takes Command

the Assault On Boredom . With Real Alternatives Captures Profits

WOR-TV offers full range oro- " WOR has years of expernience Very signilicani subscnider :n-
gramming thal inciudes movie oftering aiternatives I iis aud.- creases have beer recorded by
classics. pepular ofiRinal shoes ences W08 compel.uve cable svsiems 1hat have adced
and speris. The (ncomparadie enterainment marxet inihe worid WGR via Eastern Microwave
soors lLine-up includes basebail New York They ofier it takes a greatindependentiobe

e. stauon produced pro-

hasketba nockey. soccer ard : a success in the digges:. most

fcotda.i and mases {ofr 3 5iTong ing Mhat 2raws anaudience
schedu.e and Ovai viewers : l‘-'ouznoux the Troaccast cay
NOW AVAILABLE FROM
EASTERN MICROWAVE— ‘
THE VARIETY YOUR

SUBSCRIBERS DEMAND

comoetiive market in bread-
casurng

AR
Py
.»’

d

See Eastern Microwave e—— EASTERN MICROWAVE.INC.
at booth =191. NCTA Show, E

or call Sam Morse or

Chatlie Milis at (315)455-5955.
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A BULLETIN FROM EASTERN MICROWAVE...

WOR

BEKDWAGER

ROLLS QI

///

Cable Systems

Rally to Join
Eastern Microwave's
Winning Force

WOR-TV is fast becoeming a

farce that :s making cabie

peaple sit up and 1ake notice
Intherwnshoart montnsaller

WAR  went <atellite T more
than 30 cabiesssiemsof aisizes
eniracted inr setvice Thes

inciude systems f{rom the
Atianuc seaboard 0 Hawau:
Eastern Microwave 15 now
sending the WOR-TV signalio 18
states, including 3 mallion
homes on its terrestrial svstem
10 the Northeast United States
Why have s0 many cable
sysiems decided that WOR 1s
the winn ng independent”
WOR oifers top alternative
pragramTung. This variety has
waluabl: appeal Viewers
Jhocse {rom undupiicated day.
ume shows. recently released
Toovies and first-run series An

extensive National League
Baseball schedule. as well as
professional basketball. hockey
and soccer from the metro-
poiitan New York area make
WOR one of the top satellite
sports stations.

And. cable system operators
have confidence i1n Eastern
Microwave As a cable veteran
of nearly 20 years. 1t 15 a sirong
Itnk tn the Newhouse Com-
mumications chain. Join the
tandwagon and he a winner
with WOR.

Enlistin Eastern Microwave's
WOR. Call Sam Morse or
Charlie Mills at:

(315) 455-5955.

—_— % EASTERN MICROWAVE.INC.
o T4e'SITM SEWROUSE 26CADCAS® NG TPe

3 Nor~ern Corecurse
20 23w 1372
Serazose NV

R

a

PO
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EXRIBIT 2

. «4"1'3\ x

"'ESWGN.hos:cove edxbosebclu

- \9 .sss 142 sxcnm's"cuas;QAMEs

TR ?ﬁ"’.'.l;““?'.,'fi’t\

HeinOnline -- 3 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 180 1995



Ut e ooneg brg > >
s sOuring b MONTRs ar it i, acen . L weth two All-Amendans{ates bask oihsl powens UAA
ed wErersporTromAn G “Outiand ~= Cel'ege fas~« DameMamueties Misour,

MiWWad-Ur‘mwmkw\: cnarTe.at e, ardegnymmare iy o
S B3 i’ v

radlcy. TTcx.n:ﬁ'

LOUNTYES. 1 AG TalNGISI0rA SIGt M e T—ving 1hcm'surrcémv1:b‘(hnméo sk etballChiago Pey

cirveyeans's - Umngahockey3gol! Aboxogegymna
St J'.' oS e RExUHGYAO

LA T e W
2 2m=C eI

HeinOnline -- 3 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 181 1995



182

Cablevision, January 12, 1281, Pages 62-63

-

Because Chicago Cubs’ home games
are played during the day, we’ve added
the White Sox at night, the only ,
American League schedule on satellite. |
This exciting combination features more
than 200 American and National League
games, more than all other super '
stations combined.

QI ¥ £ T A TN, T UG R R N T S T T Y X
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You'll add subscribers with America’s
favorite pasttime—baseball from WGN,
by calling toll free today:

#1-800-331-4806
i Oklahoma #1-218-749-8811
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EXHIBIT 3
MAJOR LEAGUE BASEBALL SCHEDULED TELECASTS -- 1981

Team Number of Games
Home Away Exhibiticn Total

Atlanta Braves 77 70 3 150
Baltimore Orioles 5 SO 2 57
Boston Red Sox 31 69 3 103
California Angels 5 25 1 31
Chicago Cubs 81 65 (o] 146
Chicago White Sox 12 52 0 64
Cincinnati Reds (o} 43 2 45
Cleveland Indians 25 45 1 71
Detroit Tigers 14 38 0 52
Houston Astros 0 76 7 83
Kansas City Royals 0 44 1 45
Los Angeles Dodgers o 45 4 49
Milwaukee Brewers . 0 60 1 61
Minnesota Twins 4 46 0 S0
Montreal Expos : 22 17 o 39
New York Mets . 50 47 3 100
New York Yankees ) 45 61 3 109
Oakland Ahtletics 10 2C 0 30
Philadelphia Phillies 14 63 3 80
Pittsburgh Pirates 3 41 1 45
San Diego Padres 0 39 3 42
St. Louis Cardinals C 38 2 40
San Francisco Giants 0 30 1 31
Seattle Mariners 0 19 1 20
Texas Rangers o 26 1 20
Toronto Blue Jays 13 9 G 22
411 1,138 43 1,592
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Next, the Chair would like to call on Mr. Vincent Wasilewski
representing the National Association of Broadcasters. Mr. Wasi-
lewski is president of the NAB and has also been a witness before
this committee. We are pleased to greet him.

Mr. WasiLewskl. Thank you. I will cut down my statement also
Mr. Chairman, and try not to be too redundant. We thank you for
the opportunity to present our views. We are most appreciative
that you are conducting these hearings as part of the process of
reviewing and revising the nature of cable television’s copyright
liability under the 1976 Copyright Act. We enthusiastically endorse
and support your effort. Your willingness to revisit and reopen a
complex, controversial subject which you thought resolved once
and for all only 5 years ago, is especially praiseworthy.

From our perspective, Mr. Chairman, the marketplace should be
permitted to function freely unless there are compelling public
interest reasons dictating governmental intervention.

Thus, we urge that cable carriage of distant signals no longer
receive the special treatment accorded it by the present compulsory
license. Cable carriage of the signals of local broadcast stations,
which is required by FCC regulation, for valid reasons, should be
subject to a gratis compulsory license. Apart from the communica-
tions policy rationale for requiring local signal carriage and justify-
ing special copyright treatment, carriage of local signals poses none
of the problems of harm or unfairness which demand normal liabil-
ity for carriage of distant signals. In 1976, you recognized this by
requiring no specific additional payment for carriage of local sig-
nals. This should carry through into the revision of the law you are
now undertaking. We would suggest, however, that you also re-
quire carriage of all local signals. It would disrupt the present
marketplace tremendously to open the door to noncarriage of local
signals. Broadcasters produce the purchase programing on the
basis of complete access to the audience within their service areas.
Cable operators should not be permitted to foreclose competition
from their local broadcast competitors. They should not be pcrmit-
ted to deny broadcasters access to the audience they rightfully
anticipated serving in securing rights to show programing. In
short, leaving cable operators total discretion to carry or not to
carry local signals would unsettle the existing marketplace for
copyrighted program product.

Without a doubt, the compulsory license does give cable systems
an unfair competitive advantage not only over their broadcast
station competitors, but also over any other video programing serv-
ice such as MDS, the multipoint microwave service which now
provides entertainment programing to hotels, apartments, condo-
minimums, and private homes in certain areas. The compulsory
license permits cable systems literally to escape the marketplace in
the acquisition and exhibition of programing carried on distant
broadcast signals. All they need do is pay miniscule royalty fees to
the Copyright Office on a semiannual basis. Those fees range from
a minimum of 315 to several percent of the systems’ basic service
revenus. In contrast, a broadcaster must enter the marketplace and
compete with other stations for programing. Prices and terms are
set in marketplace negotiations. Each program package or series is
the subject of separate competition and negotiations. As a result,
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the average broadcast station devotes over 26 percent of its rev-
enues to production and procurement of programing to provide one
channel of service, while its cable competitor provides multiple
channels of comparable programing for or 2 percent of its subscrib-
er revenue from that service.

On an industrywide basis, this disparity translates into a glaring
inequity. In 1979, the latest year for which records are available,
broadcast stations and networks paid over $4 billion for the pro-
graming they broadcast, while cable systems paid less than $16
million for the compulsory license to retransmit the same program-
ing to their subscribers. We have attached as an appendix to my
statement a more detailed program cost comparison which con-
firms that any way one looks at it, cable systems pay only 1 or 2
percent of the marketplace cost borne by broadcasters to show the
same programing to a potential audience of comparable size. The
disparity in program costs for the same programing, beyond its
inherent unfairness, causes harm to broadcast stations. Bargain
basement compulsory license fees have enabled cable sytems to
carry multiple channels of broadcast programing. This subsidized
competition has fragmented local stations’ audiences. Because
broadcast station revenue bears a close relationship to the station’s
audience, stations suffer economic harm. Consequently, the quality
of program service they can provide deteriorates, and the majorty
of the public which finds cable unavailable or unaffordable suffer
that loss of service. Notably, the FCC in its socalled economic
inquiry never denied the adverse effect of cable importation of
distant signals on local stations’ audiences. In fact, the FCC's stud-
ies, like those of NAB, confirmed that increased carriage of distant
signals would produce increasing audience losses, which would be
compounded by concurrent growth of cable television. In short, the
present compulsory license subsidizes activities which result in
economic harm to broadcasters. More to the point, it grants a
further advantage to the cable system in that the harm from this
subsidized activity is visited on a direct competitor, the local broad-
caster. ‘

The dramatic effect which cable televisions's carriage of distant
signals can have on local station audiences is illustrated by audi-
ence data from Bakersfield. Calif.,, a heavily cabled market with
substantial distant signal carriage. Those data are submitted in an
appendix to this statement.

Despite its advantageous position outside the marketplace. cable
relies on its compulsory license to flout and disrupt the program
marketplace—again, in a manner especially harmful to broadcast
stations. Syndicated programing is programing which is sold by a
program producer or authorized distributor (“syndicator™) directly
to a local broadcast station for its use in its market. Network
affiliated stations, as well as independent stations, purchase syndi-
cated programing to complement their local and network pro-
grams. Although broadcast stations invariably bargain with pro-
ducers for exclusive rights to show programs in their markets. and
the producers agree not to permit other competing media to show
the program, cable svstems need not respect the contractual exclu-
sivity provisions bargained for and paid for by local broadcast
stations in their acquisition of syndicated programing. Thus. for
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example, a Madison, Wis., station may purchase the syndicated
version of “The Mary Tyler Moore Show" with exclusivity against
exhibition of the show by both other broadcast stations and cable
systems within its local market area-—35-mile zone. Under the
compulsory license a cable system still may carry “The Mary Tyler
Moore Show’’ on a distant signal from Chicago or New York, for
example, without the slightest regard for the exclusivity rights
agreed to by the broadcaster and the program supplier. In fact, the
cable system could import numerous signals in which ‘“The Mary
Tyler Moore Show’’ appears. The Madison station, having paid a
substantial price for an exclusive right to exhibit ‘“The Mary Tyler
Moore Show'" in its market then may find that the cable system is
also showing it 10 or 15 times a week via carriage of distant
stations which broadcast ‘“The Mary Tyler Moore Show.” To the
local broadcaster who has paid a small fortune for ‘“The Mary
Tyler Moore Show,” this represents real and present inhibition on
his ability to compete and to provide the most attractive service to
all the viewers in his community. The broadcaster simply may find
especially attractive syndicated programing unaffordable if exclu-
sive rights cannot be enforced. To the viewer, this may mean a
prcgram of lesser expense and lesser quality than an especially
attractive series like “The Mary Tyler Moore Show” which enjoyed
a long and successful network run. To the station it is uncertainty
and confusion. Syndicated program purchases made, perhaps, well
in advance of exhibition dates ultimately may prove to be unwise
when local cable systems change distant signals or the distant
stations themselves change their program schedules. In short, sta-
tions may be expected to compete with competitive stations or
exhibitors who are on the same footing in the marketplace. It is
something else, and indeed, nearly impossible, to anticipate the
unknown, namely, what many local cable systems and more nu-
merous distant broadcast stations will do in the selection and
scheduling of syndicated programing.

The effect on the local station’s audience is again illustrated by
the Bakersfield example. The substantial potential for injury in
dollar terms is discussed more thoroughly in the statement of
David Polinger, vice president of WPIX in New York, also append-
ed to this statement.

Congress and this subcommittee never intended that the deep
and widespread economic harm and disruption would result from
the establishment of a compulsory license to cover cable carriage of
broadcast signals. As this subcommittee stated in its 1976 report on
section 111, the compulsory license was desigried to operate in
concert with FCC rules which among other things limited the
number of distant signals which could be carried and required
cable systems in some circumstances to recognize local stations’
contractual exclusive rights to show syndicated programs.

Now as the chairman pointed out, last July, the Commission
repealed those rules. In the process, the Commission just closed its
eyes to the concerns you expressed about the effect of its actions on
tne compulsory license scheme. Although they remain in effect
pending judicial review of the Commissions's order, their demise
would create a gigantic loophole and transform the compulsory
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license into an instrument of substantial harm which Congress
never envisioned or intended.

Cable now is a multibillion dollar industry, capable of standing
on its own two feet and coping with the reality of marketplace
competition which its competitors face daily. Cable, like its compet-
itors, should succeed or fail on the basis of its ability to provide
attractive services to consumers. If reuse of another industry’s
programing must remain part of that mix, then cable certainly can
afford to pay marke*place prices.

I am quite confident that cable industry representatives, none-
theless, will bemoan the difficulties they believe they will encoun-
ter if each cable system must secure a license to retransmit each
distant signal program. They will tell you that programing will not
be licensed to cable and that even if the parties were willing, the
socalled transaction costs or the costs of establishing licensing
arrangements with numerous producers would be prohibitive.

Mr. Chairman, it is difficult to imagine any program supplier
walking away from a sales opportunity. No rational entrepreneur
will turn down a sale. They will seize opportunties to enhance sales
and increase revenues. I fail to see any incentive rationale or
otherwise o deny cable systems access to programing.

The supposed specter of cable systems thwarted from use of
distant signals by the inability to deal with numerous program
suppliers 1s no more than self-serving, unsupported, speculation by
the cable industry. An industry which has embraced the market-
place to argue against regulation has no business withdrawing its
confidence in the marketplace for purposes of retaining an advan-
tageous regulatory scheme. When sellers have products that buyers
want to buy, the pressure of supply and demand usually provides a
mechanism for the sale. There is no reason to expect that will not
happen if the compulsory license mechanism is abandoned.

On the other hand, continuation of the present compulscry li-
cense will prove increasingly unworkable. For example, the cnce
simple determination of what constitutes basic subscriber revenues
will become much more difficult, if not impossible to make. This
will result from the growing inclination of cable systems to resort
to tiering of services. Each of several tiers on a cable system may
consist of a combination of distant and local signals and various
pay and nonpay channels. Some subscribers will take some tiers of
service, some others. Sorting out what proporticn of the fee consti-
tutes the charge for basic retransmission of broadcast signals will
be an accountant’s nightmare.

The present method of distributing royalties also creates prob-
lems for copyright owners. Putting aside the amounts awarded to
the various claimants, let me just discuss for a moment the process
by which the Tribunal reached its decision. It is extraordinarily
burdensome: Day after day of hearings, page aft2r page of testimo-
ny, and hour after hour of lawyers’ time. No one can predict, and,
indeed, we probably will never know the tota! amount of money
expended by the parties in litigating the 1978 distribution proceed-
ing. A safe guess, however, wouid place the answer into the mil-
lions of dollars. For parties which have been allocated less than a
whopping share of the royalties—and broadcasters are not alone in
that respect—the cost of the Tribunal’s process ultimately may be
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so great that the amount of royalties actually paid to claimants
will be too small to justify participation in the process at all.

Why must the copyright owners who are entitled to royalties
endure this ritual year after year after year? Certainly, the mar-
ketplace could handle this task much more efficiently than the
Tribunal or any other governmental body. I might add the recently
resigned Chairman of Copyright Royalty Tribunal has expressed
the same view.

Last, Mr. Chairman, I would like to address portions of the
legislation just recently introduced. Generally, we are pleased that
the legislation proposed by yourself and Mr. Frank reflects your
desire to remedy the difficulties we have discussed. We will study
each bill closely and look forward to working with you in resolving
the cable copyright problem through passage of legislation.

At this point, however, I would like to discuss two specific ele-
ments of your bill, Mr. Chairman. First, it would exempt all cable
systems with fewer than 5,000 subscribers from any copyright lia-
bility. We oppose elimination of copyright liability for any cable
system. The 1976 act established liability, even if minimal, for all
cable systems. We see no reason to abandon that approach. The
harm to broadcasters and the disruption of the marketplace is no
less in the case of 10 1,000-subscriber cable systems than it is in the
case of 1 10,000-subscriber system. If any rational basis exists for
treating small systems differently, then at least maintain their
present de minimis liability under a compulsory license.

We also question the use of a 5,000-subscriber cutoff. Up to 80
percent of the Nation’s cable systems serving roughly a quarter of
the Nation’s cable subscribers could be exempt from copyright
liability under such a high-exemption level. Among the 1,041 cable
systems which paid royalties based on the regular distant signal
equivalent formula in the first half of 1979, some 276 or 27.
percent would have been exempt at a 5,000-subscriber level. .

Add to which, many of these potential exempt systems are owned
by multiple system operators. According to FCC records for 1979,
the over 8,000 different communities served by cable reflected only
2,809 so-called “financial entities” or common owners. If an exemp-
tion of any sort is to be maintained, it should require meeting not
only a per system subscriber count test, but also an aggregate per
owner test. We urge you to review carefully current cable owner-
ship patterns before establishing either per system or per owner
exemption levels.

Second, we oppose a grant of broad subpena power to the Tribu-
nal. Such subpena power would enable the Tribunal to conduct
fishing expeditions and to expose highly confidential business infor-
mation. This would serve to discourage otherwise proper partici-
pants from appearing before the Tribunal to assert their rights and
make their cases. A broadcast claimant entitled, for example, to
only several hundred dollars hardly cen be expected to risk such
substantial exposure to a Tribunal subpena for such an insubstan-
tial stake.

Furthermore, the need for Tribunal subpena power is lacking.
Already, the Tribunal conducts adversary proceedings. In the first
roialty distribution proceeding, for example, every witness was
subjected to cross-examination by counsel for numerous other par-
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ties. Parties also were permitted to present evidence in a rebuttal
phase. This process provides ample means for determining the
probative value of evidence submitted.

Subpenas and the attendant legal proceedings involved in resist-
ing them or securing their enforcement would add more clutter
and confusion to an already burdensome and inefficient process.

In sum, Mr. Chairman, the marketplace is a far better determi-
nant of program price than a fee schedule imposed rigidly by the
Government ‘and requiring an additional layer of regulation to
adjust and apportion those fees in a manner easily leading to
arbitrary results.

Cable interests also will insist that the present fees are fair and
reasonable. If that is the case, the marketplace will bear them out,
and their financial burden from normal copyright liability will not
exceed royalties paid under the present scheme. When the cable
industry sought deregulation at the FCC, it hawked a marketplace
theory. Now, let it own up to its embrace of the marketplace and
support efforts to get the Government out from between the cable
industry and the suppliers of distant signal programing.

Thank you very much, Mr. Chairman. N

[The complete statement of Mr. Wasilewski follows:]
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Statement of Vincent T. Wasilewski
President
National Assocliation of Broadcasters
before the
Subcommittee on Courts, Civil Liberties,
and the Administration of Justice
of the Committee on the Judiciary
United States House of Representatives

May 14, 1981

Mr. Chairman. My name is Vincent T. Wasilewski. I am
President of the National Association of Broadcasters in Wash-
ington, D.C. NAB numbers among its members 662 of the nation's
‘troadcast television stations and the nationwide commercial

broadcast networks.

We thank you for the opporturity to present our
views. We are most appreciati#e that you are conducting these
hearings as part of the process of reviewing and revising' the
nature of cable television's copyright liability under the 1976
Copyright Act. We enthusiastically endorse and support 'your
effort. Your willingness to revisit and reopen a complex, con-
troversial subject which you thought resolved once and for all

only five years ago, is especially praiseworthy.

No crystal ball could have predicted the rapid and com—
pelling changes in the communications arena since 1976. We ap-
plaud your desire to revise the law in light of these changes.
We hope that specific differences between our approaches, which
we might suggest today, in no way obscure that we seek movement

in the same direction, in response to the same problems, and
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toward the same goal as you do -- namely, greater reliance on
marketplace forces and less reliance on government intervention

and regulation.

Broadcasters, of course, recognize that they will be -~
as they have been -- ‘competing with new technologies. In
essence, these new technologies are nothing new. They are simgly
other means of delivering video programming to the consumex.
When-consumers turn on their television sets, do they really care
whether the program is transmitted by a broadcast station over-
the-air, through a cable, from a satellite, via microwave, or
through the mails in the form of a cassette or disc?
Broadcasters are willing and able to compete with those who use
other transmission systems to provide programming, but ask only
that competition be fair, that one competitor not be required to
give another cﬁmpetitor a leg-up or compete with its own hands
tied. Broadcasters, least of all among video technologies,
should be required to operate with a copyright handicap or to
subsidize, as they have for years, the growth and development of

a competitive medium.

The commercial television broadcast system of this
nation, engendered by Congress in the Communications Act of 1934,
. provides a level of video program service unparallelled anywhere

else in the world.

The program services provided to the public by com-
mercial television stations and networks in marked contrast to

the services of cable television or the so-called "new tech-
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nologies”™ are free and ubiquitous. They are available to all

viewers, and they are available without charge.

Nearly everyone  can receive numerous broadcast
stations.

- There are over 78 million television households in
the United States

- Ninety-eight percent of all households own at least
one television set; 85% own color television sets;
more than 50% own two or more sets.

- Ninety-seven percent of television households can
reczive 4 or more stations; 71% can receive 7 or more
stations, and 43% can receive ten or more stations --
creating an extremely competitive environment within
the television industry.

Today, it seems, program diversity is the holy grail of
policy makers and new technologies constantly are portrayed more
as ends in themselves rather than as a means of providing the

public.with something really new and distinctive.

"piversity" and "new technologies® are nothing new to
broadcasters. Mr. Chairman, you and several of your colleagues
were able to attend our annual convention last month. You saw an
exhibition of broadcast technology which stands as a monument to
broadcasters' unceasing quest to improve and develop communi-
cations technology. Broadcasters have remained at the forefront
of technological development not for the sake of doing the same

thing a different way, but because technological development
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enables them to provide more and better service to the public.
Use of the latest newsgathering and satellite transmission
techniques, for example, enabled this nation to share cohesively
in the anxiety and joy 6£ the release and return of the 52 Ameri-
can hostages from their captivity in Iran. Millions of Americans
watched them land in Algiers, recuperate in Wiesbaden, and motor-
cade through Washington. Local stations' coverage also enabled
entire communities to join in the homecoming of individual hos-
tages. Broadcast television news, not surprisingly, consistently
is rated the most trusted and relied upon news source in this

country.

Diversity in broadcast programming just begins with the
news. A wide variety of programming ranging from popular enter-
tainment and sports programs to programming designed to serve the
special needs and tastes of children and minorities is provided
to the public by national and regional networks and local sta-
tions each and every day. Vigorous competition among stations
and networks has assured that the public receives this great

diversity of television programming.

That is why we are here today, Mr. Chairman. We are
seeking the opportunity to compete with what many consider our
most significant competition on a fair and equitable basis. ﬁe
are seeking to establish a true marketplace and true competition,
to dismantle a burdensome and wholly unnecessary regulatory
framework, and to let the marketplace -~ not government -- make
determinations appropriately left to buyers and sellers of

program product.
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