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COPYRIGHT/CABLE TELEVISION

THURSDAY, MAY 14, 1981

House oF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CiviL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE,
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 10 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Frank, Railsback, Sawyer,
and Butler.

Also present: Bruce A. Lehman, chief counsel; Timothy Boggs,
professional staff member; Thomas Mooney, associate counsel;
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.

We will commence and we expect three of our colleagues to be
here shortly. I am pleased to note that there is a large attendance
this morning. Many of you may be here for the first time. Others of
you have followed the subject or this particular aspect of it for
years past and we greet you again.

It has been nearly 5 years since members of this subcommittee
participated in the first recodification brought into being of the
copyright laws. It is the first one in more than 50 years.

For the most part our work product seems to have met with
success when put into actual practice, and there have been com-
plaints about the new law.

However, the 1976 act failed to deal with several issues, and
debate continues with res to them: namely, performance rights
for sound recordings and protection for ornamental design. We
resolved the question of copyright in computer software last year
by processing into law the recommendations of CONTU—the Com-
mission on New Technological Uses of Copyrighted Works.

Other areas in which the 1976 act has provoked criticism involve:
The right of not-for-profit groups such as veterans and fraternal
societies to have unrestricted access to copyrighted music, criminal
penalties for infringement, the phaseout of the so-called manufac-
turing clause, off-air taping for educational purposes, and the com-
pulsory license for cable television systems.

With respect to off-air taping by educators, we expect an agree-
ment soon among the parties as to how the 1976 act should be
interpreted. This will relieve the subcommittee of legislative pres-
sure on the issue. Several of the remaining issues will be dealt with
in the hearings which are beginning today.

Next week we will hear testimony on our colleague’s bili, H.R.
1805 which deals with commercial uses of sound recordings—the

1)
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performance rights issues. We have held extensive hearings on this
issue in past Congresses.

We will also provide a forum during these hearings for those who
wish to testify regarding the copyright liability of fraternal and
veterans groups as well as those with views on the adequacy of
existing criminal penalties. In July we expect a report from the
Register of Copyrights on the manufacturing clause.

. Today, we will hear from three witnesses who advocate change
in the law regarding the compulsory license for cable television
systems.

Since passage of the 1976 act the compulsory license has come
under increasing criticism, largely as a result of three develop-
ments:

One, the enormous growth of cable and entry of giant corpora-
tions into the market;

Two, the development of satellite technology and the supersta-
tion, and

Three, deregulation of cable by the FCC.

I am aware that critics of the existing system—who will be

ifying this morning—advocate abolishing the compulsory copy-
right license. Similarly, representatives of cable television vig-
orously oppose any change in the existing law.

The gentleman from Massachusetts, Mr. Frank, and I have both
introduced legisiation on the subject. He has introduced H.R. 3528,
which would abolish the compulsory license for cable systems with
more than 2,500 subscribers.

I have introduced for consideration H.R. 3560, which attempts to
highlight problem areas without fully favoring one side over the
other. My bill conditions the compulsory license upon continuation
of distant signal and exclusivity rules, but at the same time, it
relieves approximately 80 percent of the Nation’s cable systems
from any royalty liability for the retransmission of distant broad-
cast signals. I invite comment and criticism on each of these ap-
proaches.

Finally, before proceeding to testimony, I would like to observe
that there has been a great deal of discussion about the efficacy of
the Copyright Royalty Tribunal. While there is as yet no legislation
directed at the Tribunal mechanism, the subcommittee has request-
ed a General Accounting Office study of the Tribunal. That study
will be presented to us on June 11 and should provide objective
guidance as to how the Tribunal has been working and whether
there should be any changes in its structure.

[Copies of H.R. 1805, H.R. 2007, H.R. 2108, H.R. 3528 H.R. 3530,
H.R. 3560 and H.R. 5870 follow:]
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97t CONGRESS
18T SESSION ° ° 1 805

Te amend the copyright law, title 17 of the United States Code, to provide for
rovalties for the commercial use of sound recordings, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 6, 1981

Mr. DavieLson (for himself, Mr. BEiLENSON, Mr. Bonior of Michigan, Mr.
Jou~ L. Burton, Mrs. CHisHoLM, Mr. CrLay, Mrs. CoLrins of lllinois,
Mr. Coxvers, Mr. DeLLUNMS, Mr. Dixon, Mr. Fauntroy, Mr. FLORIO,
“Mr. Forp of Tennessee, Mr. Grav, Mr. Gorg, Mr. Hawxins, Mr. Hypg,
Mr. McDabpg, Mr. MiNeTA, Mr. MiTCHELL of Maryland, Mr. MiTCHELL of
New York, Mr. MyErs, Mr. RicumonDp, Mr. SoLarz, Mr. Waxman, Mr.
WEiss, Mr. WoN Pat, Mr. YATES, and Mr ZgereERETTI) introduced the
following bill; which was referred to the Commiitee on the Judiciary

A BILL

To amend the copyright law, title 17 of the United States Code,
to provide for royalties for the commercial use of sound

recordings, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tves of the United States of America in Congress assembled,
3 SECTION 1. This Act may be cited as the ‘““Commercial

4 Use of Sound Recordings Amendment’.
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1 SeC. 2. Section 101 of title 17 of the United States
Code is hereby amended by deleting the definition of ‘“‘per-
form’ and inserting the following:

“To ‘perform’ & work means to recite, render,

2
3
4
5 play, dance, or act it, either directly or by means of
6 any device or process. In the case of a motion picture
7 or other audiovisual work, to ‘perforni’ the work means
8 to show its images in any sequence or to make the
9

sounds accompanying it audible. In the case of a sound

1¢ recording, to ‘perform’ the work means to make audi-
11 ble the sounds of which it consists.”.
12 SEC. 3. Section 106 of title 17 of the United States

13 Code is hereby amended by deleting clause (4) and inserting
14 the following:

15 “(4) in the case of literary, musical, dramatic,
16 pantomimes and chorcographic works, motion pictures
17 and other audiovisual werks, and sound recordings, to
18 perform the copyrighted work publicly; and’.

19 SEC. 4. Section 110 of title 17 of the United States

20 Code ix hereby amended as follows:

21 (2) in clause (2) insert the words “, or of & sound
%2 recording,’”’ between the words ‘““performance of a non-
23 dramatic literary or musical work’ and “or display of
24 a work,”’;

WA (Ms—ib
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1 (b) in clause (3), insert tha words “‘or of a sound
2 recording,”” between the words “‘of a religious nature,”
3 and the words “‘or display of a work,"’;

4 (c) in clause (4), insert the words ‘“‘or of & sound
5 recording,” between the words “literarv or musical
6 work’’ and “‘otherwise than in a transmission’";

7 (d) in clause (6), insert the words ‘“or of a sound
8 recording” between the words ‘‘nondramatic musical
9 work’’ and “‘by a governmental body"’;

10 @) in clausé (7), insert the words “‘or of a sound
11 recording”’ between the words ‘‘nondramatic musical
12 work”” and “by a vending establishment’’;

13 () in clause (8), insert the words ““or of a sound
14 recording embodying a performance of a nondramatic
15 literary work,” between the words ‘“‘nondramatic liter-
16 ary work,” and “by or in the course of a transmis-
17 sion’’; and

18 (g) in clause (9), insert the words “‘or of a sound
19 recording embedying a performance of a dramatic liter-
20 ary work that has been so published.” bhetween the
21 words ‘‘date of the performance,” and the words by
22 or in the course of a transmisiion’.
23 . SEC. 5. Section 111 of title 17 of the United States

24 Code i1s hereby amended by inserting, in the second sentence

25 of subsection (d}H)NA). hetween the words “provisions of the

MR O _in
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4
1 antitrust laws,”” and “for purposes of this clause’ the words
“and subject to the provisions of section 114(c),”.
SEC. 6. Section 112 of title 17 of the United States

Code is hereby amended as follows:

2
3
4
5 (a) in subsection (a), delete the words ‘“‘or under
6 the limitations on exclusive rights in sound recordings
7 specified by section 114(a),”” and insert in their place
8 “or under & compulsory license obtained in accordance
9 with the provisions of section 114(c),” and
10 () in subsection (b), delete the reference to ‘‘sec-
11 tion 114(2)” and insert “section 114{a)5)"".
12 SEC. 7. Section 114 of title 17 of the United States
13 Code is hereby amended in its entirety to read as follows:
14 *“§114. Scope of exclusive rights in sound recordings
15 “(a) Limrtations oN ExcLusive RicHTs.—In addi-
16 tion to the limitations on exclusive rights provided by sec-
17 tions 107 through 112 and sections 116 through 118, and in
18 addition to the compulsory licensing provisions of subsection

19 (c) and the exemptions of subsection (d) of this section, the

20 exclusive nghts of the owner of copyright in a sound record-

21 ing under clauses (1) through (4) of section 106 are further
22 limited as follows:

23 “(1) the exclusive rnight under clause (1) of section
24 106 is limited to the nght to duplicate the sound re-
25 cording in the form of phonorecords, or of copies of

HR Ies—ih
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1 motion pictures and other audiovisual works, that di-

2 rectly or indirectly recapture the actual sounds fixed in

3 the recording;

4 “(2) the exclusive right under clause (2) of section

5 106 is limited to the right to prepare a derivative work

6 in which the actual sounds fixed in the sound recording

T are rearranged, remixed, or otherwise altered in se-

8 quence or quality;

9 “(3) the exclusive nght under clause (4) of secuon
10 106 is limited to the rnight to perform publicly the
11 actual soundé fixed in the recording;

12 “‘(4) the exclusive rights under clauses (1) through
13 (4) of section 106 do not extend to the making, dupli-
14 cation, reproduction, distribution, or performance of an-
15 other sound reccording that consists entirely of an inde-
16 pendent fixation of other sounds, even though such
17 sounds imitate or simulate those in the copyrighted
18 sound recording; and

19 “(5) the exclusive rights under clauses (1) through
20 (4) of section 106 do not apply to sound recordings in-
21 cluded in educational television and radio programs (as
22 defined in section 397 of title 47) distributed or trans-
23 mitted by or through public broadcasting entities (as
24 defined by section 118(g)): Provided, That copies or
25 phonorecords of said programs are not commercially

HR jese_.h
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1 distributed by or through public broadcasting entities to
2 the general public.

3 “(b) Rigurs IN Sounp REcorDING DisTINCT FrROM
4 RicHTS IN UNDERLYING WORKS EMBODIED IN RECORD-
5 ING.—The exclusive rights specified in clauses (1) through
6 (4) of section 106 with respect to a copyrighted literary,
7 musical, or dramatic work, and such rights with respect to a
8 sound recording in which such literary, musical, or dramatic
9 work is embodied, are separate and independent rights under
10 this title.

11 *(c) ComPULSORY LICENSE FOR PuBLiC PERFORM-
12 ANCE OF SOUND RECORDINGS.—

13 “(1) Subject to the limitations on zxclusive rights
14 provided by sections 107 through 112 and sections 116
15 through 118, and in addition to the other limitations on
16 exclusive rights provided by this section, the exclusive
17 right provided by clause (4) of section 106, to perform
18 2 sound recording publicly, is subject to compulsory
19 licensing under the conditions specified by this
20 subsection.
21 “(2) When phonorecords of a sound recording
22 have been distributed to the public in the United States
23 or elsewhere under the autnority of the copyright
24 owner, any other person may, by complying with the

H.R. 1885
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1 provisions of this subsection, obtain a compulsory li-
2 cense to perform that sound recording publicly.

3 “(3) Any persor. who wishes to obtain a compul-
4 sory license under this subsection shall fulfill the fol-
5 lowing requirements:

6 “(A) On or before January 1, 1983, or at

7 least thirty days before the public performance, if
8 it occurs later, such person shall record in the
9 Copyright Office a notice stating an intention to
10 obtain a compulsory license under this subsection.
11 Such notice shall be filed in accordance with re-
12 quirements that the Register of Copyrights, after
13 consultation with the Copyright Royalty Tribunal,
14 shall prescribe by regulation, and shall contain the
15 name and address of the compulsory licensee and
16 any other information that such regulations may
17 require. Such regulations shall also prescribe ce-
18 quirements for bringing the information in the
19 statement up to date at regular intervals.

20 “(B) The compulsory licensee shall deposit
21 with the Register of Copyrights, at annual inter-
22 vals, a statement of account covering the preced-
23 ing calendar vear, and a total rovalty fee for all
24 public performances during that calendar year,
25 hased on the rovalty provisions of clause (7) or (8)

.
HR 1ca%
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8

1 of this subsection. After consultation with the
2 Copyright Royalty Tribunal, the Register of
3 Copyrights shall prescribe regulations prescribing
4 the time limits and requirements for the filing and
5 contents of the statement of account and royalty
6 payment.

7 “(4) Failure to record the notice, file the state-
8 ment, or deposit the royalty fee as required by clause
9 (3) of this subsection renders the public performance of
10 a sound recording actionable as an act of infringement
1i under section -501 and fully subject to the remedies
12 provided by sections 502 through 506 and 509.
13 “(5) Royalties under this subsection shall be pay-
14 able only for performances of copyrighted sound re-
15 cordings fixed on or after February 15, 1972.

16 “(6) The compulsory licensee shall have the
17 option of computing the royalty fees payable under this
18 subsection on either a prorated basis, as provided in
19 clause (7), or on a blanket basis, as provided in clause
20 (8), and the annual statement of account filed by the
21 compulsory licensee shall state the basis used for com-
22 puting the fee.
23 “(7) If computed on a prorated basis, the annual
24 royalty fees payable under this subsection shall be cal-
25 culated in accordance aith standard formulas that the

LR WL )
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1 Copyright Koyalty Tribunal shall prescribe by regula-
2 tion, taking into account such factors as the proportion
3 of commercial time, if any, devoted to the use of copy-
4 righted sound recordings by the compulsory licensee
5 during the applicable calendar year, the extent to
6 which the compulsory licensee is also the owner of
7 copyright in the sound recordings performed during
8 said year, and, if considered relevant by the Tribunal,
9 the actual number of performances of copyrighted
10 sound recordings during said year. The Tribunal shall
11 prescribe separate formulas in accordance with the
12 following:

13 “(A) for radio or television stations licensed
14 by the Federal Communications Commission, the
15 fee shall be a specified fraction of the 1 per
16 centum of the station's net receipts from advertis-
17 ing sponsors during the applicable calendar year;
18 “(B) for other transmitters of performances
19 of copyrighted sound recordings, including back-
20 ground music services, the fee shall be a specified
21 fraction of 2 per centum of the compulsory licens-
22 ee's gross receipts from subscribers or others who
23 pay to receive transmissions during the applicable
24 calender year; and
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1 “(C) for other users not otherwise exempted,

2 the fee shall be based on the number of days

3 during the applicable calendar year on which per- -

4 formances of recordings took place, and shall not

5 exceed $5 per day of use.

6 “(8) If computed on a blanket basis, the annual

7 rovalty fees payable under this section shall be calcu-

8 lated in accordance with the following:

9 “(A) for a radio broadcast station licensed by
10 the Federal Communications Commission, the
11 blanket rovalty shall depend upon the total
12 amount of the station’s net receipts from advertis-
13 ing sponsors during the applicable calendar year:
14 *“(1) receipts of at least $25,000 but less
15 than $100,000: $250;

16 “(i1) receipts of at least $100,000 but
17 less than $200,000: $750;

18 “(i1) receipts of $200,000 or more: 1
19 per centum of the station’s net receipts from
20 advertising sponsors during the applicable
21 calendar vear;

22 “(B) for a television broadcast station li-
23 censed by the Federal Communications Commis-
24 sion, the blanket rovalty shall depend on the total

HR 13—
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