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CONGRESSIONAL RECORD-SENATE

Forge: New Orleans; Mexico City; Get- sion, they 6ave done so with a sense of
tysburg; Havana: the Philippines; Ver- purpose, professionalism, and patriot-
dun; Bataan; North Africa; Monte Cas- ism. We are grateful for the sacrifices
sino; Normandy; Arnhem; the "Bulge": these individuals have made and the
Pusan; Seoul; the Ia Drang Valley; Gre- example they have set for future sol-
nada, Panama; Kuwait. and. Iraq rep- diers. With a heritage as proud as the
resent just a partial list of the places one established by our Nation's sol-
where ordinary men brought distinc- diers over the past 220 years. we know
tion to themselves, the Army, and the that the U.S. Army will always remain
United States by their actions, the finest fighting force that history

We must also not forget the many has ever known.
other campaigns and operations the
Army has undertaken in its history.
which have included: surveying the un- CONCLUSION OF MORNING
charted west coast; protecting western BUSINESS
settlers; guarding our borders; assist- The PRESIDING OFFICER. All time
ing in disaster relief: providing human- having expired, morning business is
itarian ald to other nations; and con- now closed.
ducting medical research that benefits
soldiers and civilians alike. There is
simply no question that the U.S. Army TELECOMMUNICATIONS COMPETI-
has had a tremendous impact. in many TION AND DEREGULATION ACT
different ways, on the history of our The PRESIDING OFFICER. Under
Nation and the world, the previous order, the Senate will now

Soon we on the Senate Armed Serv- resume consideration of S. 652, which
ices Committee will begin our mark up the clerk will report.
of the fiscal .year 1996 defense author- The bill clerk read as follows:
isation budget, including the money A bill (S. 652) to provide for a procom-
needed to support the Army. Often our petitlve deregulatory national policy frame-
focus is on what weapon systems we work designed to accelerate rapidly private
need to fund, how many new tanks. sector deployment of advanced telecommuni-
field guns, or rifles we should purchase. cations and Information technologies. and
but our chief concern is always provid- services to all Americans by opening all tele-
lg for the soldier. We work to ensure communications markets to competition.
that the young E-3 ha a quality of life and for other purposes.
that is not beneath him, and that the The Senate resumed consideration of
soldier who dedicated his or her caxeer the bill.
to the Army and Nation is not forgot- Pending:
ten. Each of us on the committee, and Felnstein/Kempthorne amendment No.
I am sure in the Senate as well, under- 1270. to stuike the authority of the Federal
stands that It is the people-the newest Comnmunications Commission to preempt
recruit and the most senior general- State or local regulations that establish bar.riers to entry for interstate or intrastate
who make up the Army and guarantee telecommunications services.
the security and defense of the United Gorton amendment No. 177 (to the lan-
States. We may have an arsenal of guage proposed to be stricken by amendment
smart bombs at our disposal, but it is No..170). to limit, rather than strike, the
the soldier who must face and defeat preemption lanVage.
our enemies. Ensuring they have the The PRESIDING OFFICER. There
best equipment, training, and quality will now be 20 minutes debate on the
of liffe possible are our highest prior- Feinstein amendment No. 1270. to be
ities. equally divided in the usual form, with

This investment in our men and the vote on or in relation to the
women in uniform pays a handsome amendment to follow immediately.
dividend beyond the security of the Mrs. FEINSTEIN addressed the
United States. Countless numbers of Chair.
people who have served in the Army The PRESIDING OFFICER. The Sen-
have gone on to hold important posi- ator from California.
tions in both the public and private Mrs. FEINSTEIN. Madam President,
sectors. Our first President. George the amendment that is the subject of
Washington, was a general in the discussion is one presented by Senator
Army, as were Ulysses Grant, Zachary KFPTORE and me. There Is a section
Taylor. and Dwight Eisenhower. Addi- In this bill entitled "Removal of Entry
tionally, many former soldiers have to Barriers." It is a section about
gone on to serve in the Halls of Con- which the cities, the counties and the
grew. In the House. there are some 87 States are very concerned because it is
individuals who served in the Army a section that giveth and a section that
and in the Senate. 27 of our colleaguss taketh away.
have worn the Army green. I know that Why do I say that? I say it because in
each of us is proud of our association ilection 254, the States and local gov-
with the Army and that we have been ernments are given certain authority
able to serve our Nation as both sol- to maintain their jurisdiction and their
diem and statesmen, control over what are called rights-of-

Madam President, over the past 20 way.
years, more than 42 million of our fel- Rights-of-way are streets and roads
low citizens have raised their right under which cable television companies
hand and sworn to defend our Nation as put lines. How they do It. where they
soldiers. In each Instance we have do it and with what they do it is all a
asked our soldiers to carry out a mis- matter for local jurisdiction. Both sub-

sections (b) and (c) maintain this regu-
latory authority of local jurisdictions,
but subsection (d) preempts that au-
thority, and this is what is of vital con-
cern to the cities, the counties and the
States.

Senator KEMPTHORNE and I have a
simple amendment. That amendment,
quite simply stated, strikes the pre-
emption and takes away the part of
this bill that takes away local govern-
ment and State governments' jurisdic-
tion and authority over the rights-of-
way.

We are very grateful to Senator GOR-
TON who has presented a substitute,
which will be voted on following our
amendment. However, we must, quite
frankly, say this substitute is inad-
equate.

Why is it inadequate? It is Inad-
equate because cities and counties will
continue to face preemption if they
take actions which a cable operator as-
serts constitutes a barrier to entry and
is prohibited under section (a) of the
bill. As city attorneys state, is a city
Insurance or bonding requirement a
barrier to entry? Is a city requirement
that a company pay fees prior to in-
stalling any facilities to cover the
costs of reviewing plans and inspecting
excavation work a barrier to entry? Is
the city requirement that a company
use a particular type of excavation
equipment or a different and specific
technique suited to certain local cir-
cumstances to minimize the risk of
major public health and safety hazards
a barrier to entry? Is a city require-
ment that a cable operator move a
cable trunk line away from a public
park or place cables underground rath-
er than overhead in order to protect
public health a barrier to entry?

These are, we contend. intensely
local decisions which could be brought
before the FCC in Washington. The
Gorton substitute continues to permit
cable operators to challenge local gov-
ernment decisions before the FCC.

Why Is this objectionable to local ju-
risdictions? It is objectionable to local
Jurisdictions because they believe if
they are a small city, for example, they
would be faced with bringing a team
back to Washington. going before a
highly specialized telecommunications-
oriented Federal Communications
Commission and plighting their troth.
Then they would be forced to go to
court In Washington. DC, rather than
Federal district court back where they
live.

This constitutes a major financial
impediment for small cities. For big
cities also, they would much prefer to
have the issue settled in their district
court rather than having to come back
to Washington.

The cable operators are big time in
this country. They maintain Washing-
ton offices, they maintain special staff.
they maintain a bevy of skilled tele-
communications attorneys. Cities do
not. Cities have a city attorney, period.
It is a very different subject.

Suppose a city makes a determina-
tion In the case that they wish to have
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wiring done evenly throughout their
city-I know, and I said this on the
floor before, when I was mayor, the
local cable operator wanted only to
wire the affluent areas of our city.

We wanted some of the less affluent
areas wired; we demanded it, and we
were able to achieve it. Is this a barrier
to entry? Could the cable company
then appeal this and bring it back to
Washington. meaning that a bevy of at-
torneys would have to come back, ap-
pear before the FCC. go to Federal
court here or with the local jurisdic-
tion, and maintain its authority, as It
would under the Kempthorne-Feinstein
amendment. And then the cable opera-
tore, if they did not like it, could take
the item to Federal court.

We believe to leave in the preemption
is, in effect, to create a Federal man-
date without funding. So we ask that
subsection (d) be struck and have put
forward this amendment to do so.

I yield now to the Senator from
Idaho.

Mr. KEMPTHORNE. Madam Presi-
dent, how much time do we have re-
maining

The PRESIDING OFFICER. There
are 3 minutes 21 seconds remaining.

Mr. KEMPTHORNE. Madam Presi-
dent, I will reserve my time and ask if
the Senator from Washington would
like to speak at this point.

I yield the floor and reserve the re-
mainder of my time.

Mr. GORTON addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Washington is recognized.
Mr. GORTON. Madam President, the

section at issue here is a section enti-
tled "Removal of Barriers to Entry."
And the substance of that section is
that "No State or local statute or reg-
ulation may prohibit or have the effect
of prohibiting the ability of any entity
to provide any Interstate or intrastate
telecommunicatlons services."

Madam President. this is not about
cable companies, although cable com-
panies are one of the subjects of the
section. This is about all of the tele-
communications providers that are the
subject of this bill. And it is the goal of
this bill to see to it that the maximum
degree of competition is available. And
In doing so. these fundamental deci-
sions about whether or not an action of
the State or local government Is an in-
hibition or a barrier to entry almost
certainly must be decided in one
central place.

The amendment to strike the pre-
emption section does not change the
substance. What It does change is the
forum in which any disputes will be
conducted. And if this amendment--the
Feinstein amendment--in its original
form is adopted, that will be some 150
or 160 different district courts with dif-
ferent attitudes. We will have no na-
tional uniformity with respect to the
very goals of this bill, what constitutes
a serious barrier to entry.

This will say that if a State or some
local community decides that it does
not like the bill and that there should

CONGRESSIONAL RECORD- SENATE

be only one telephone company in its
Jurisdiction or one cable television pro-
vider in its jurisdiction, no national or-
ganization, no Federal Communica-
tions Commission will have the right
to preempt and to frustrate that mo-
nopolistic purpose. It will have to be
done in a local district court. And then
if another community in another part
of the country does the same thing,
that will be decided In that district
court.

So, Madam President, this amend-
ment--the Feinstein amendment--goes
far beyond its legitimate scope. But it
does have a legitimate scope. I join
with the two sponsors of the Feinstein
amendment in agreeing tiat the rules
that a city or a county imposes on how
its street rights of way are going to be
utilized, whether there are above-
ground wires or underground wires.
what kind of equipment ought to be
used in excavations, what hours the ex-
cavations should take place, are a mat-
ter of primarily local concern and, of
course, they are exempted by sub-
section (c) of this section.

So my modification to the Feinstein
amendment says that in the case of
these purely local matters dealing Iwith
rights of way, there will not be a juris-
diction on the part of the FCC imme-
diately to enjoin the enforcement of
those local ordinances. But if, under
section (b), a city or county makes
quite different rules relating to univer-
sal service or the quality of tele-
communications services--the very
heart of this bill-then there should be
a central agency at Washington, DC.
which determines whether or not that
inhibits the competition and the very
goals of this bill.

So, Madam President, I am convinced
that Senators FEINSTEi and
KEMPTHORNE are right in the examples
that they give, the examples that have
to do with local rights of way. And the
amendment that I propose to sub-
stitute for their amendment will leave
that where it is at the present time and
will leave disputes in Federal courts in
the Jurisdictions which are affected.

But if we adopt their amendment, we
have destroyed the ability of the very
commission which has been in exist-
ence for decades to seek uniformity, to
promote competition, effectively to do
so; and we will have a balkanized situa-
tion in every Federal judicial district
in the United States. So their amend-
ment simply goes too far.

Now, Madam President, I can see
some, including some of the sponsors of
the bill, who feel that this preemption
ought to be total. And those who feel it
ought to be total should vote "no" on
the Feinstein amendment and "no" on
mine as well. Those who feel that there
should be no national policy, that local
control and State control of tele-
communications is so important that
the national policy should not be en-
forced by any central agency, should
vote for the Feinstein amendment. But
those who believe in balance, those
who believe that there should be one
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central entity to make these decisions.
subject to judicial review when they
have to do with whether or not there is
going to be competition, when they
have to do with the nature of universal
service, when they have to do with the
quality of telecommunications service
or the protection of consumers, but be-
lieve that local government should re-
tain their traditional local control over
their rights of way, should vote against
the Feinstein amendment and should
vote for mine. It is the balance. It
meets the goals that they propose their
amendment to meet without being
overly broad and without destroying
the national system of telecommuni-
cations competition, which is the goal
of this bill.

Mr. KEMPTHORNE. Madam Presi-
dent, I am proud to join Senator FEIN-
STEIN in this amendment. I also wish to
acknowledge the efforts of the Senator
from Washington, Senator GORTON. be-
cause all of us are trying to correct
what is a flaw in this bill. I find it iron-
ic that the title of this bill, the Tele-
communications Competition and De-
regulation Act of 1995. this flaw that is
in this bill smacks right at this whole
aspect of deregulation, which this Con-
gress has been very good about reestab-
lishing the rights of States and local
units of government.

Madam President, this amendment is
not about guaranteeing access to the
public right of way. As the Senator
from Washington just pointed out, that
language is in there. That is section
(a). This amendment is not about pre-
serving the ability of a State to ad-
vance universal service and to ensure
quality in telecommunications serv-
ices. because. Madam President, that Is
right here in section (b) of the bill.
This amendment is not about ensuring
that local governments manage their
rights of way in a competitively neu-
tral and nondiscriminatory basis, be-
cause that is in section (c) of this bill.

In fact, the Senator from Texas, the
Presiding Officer, was instrumental in
having section (c) put into this act. It
was very helpful. The whole problem is,
Madam President, section (d) then pre-
empts all of that. In section (d), it
states--and I will sumnuarize-that the
commission shall immediately preempt
the enforcement of such statute, regu-
lation, or legal requirement to the ex-
tent necessary to correct such viola-
tion or inconsistency.

I think it is a shame that your good.
hard work, Madam President. now has
section (d) that preempts it and pulls
the plug on that. There are those that
would say the reason you have to have
that particular section is because there
may be instances In local government
that may compel a cable company to
give what they call extractions. We
asked our cable company in Idaho: Can
you give us some examples of where a
local community has sought extrac-
tions, where you might have to go in
trees and do something special? We do
not have any examples. I find it ironic
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that because there are some who be-
lieve that these extractions could take
place, the remedy Is to say that we will
now have a Federal commission of non-
elected people preempt what local or
State governments do. That is back-
sliding from what we have been trying
to do with this Congress.

The Senator from Washington said
that we must decide these cases in one
place. That message is very clear.
Madam President. If there is a prob-
lem. then we are now going to say with
this legislation, if we leave section (d)
in there, they must come to Washing-
ton. DC. You must come to Washing-
ton. DC.

What has happened to federalism, to
States rights and local rights? It was
brought to my attention that in the
State of Arizona they have pointed out
that this. in fact, could preempt the
Constitution of the State of Arizona.

This is a flaw in this legislation,
Madam President. that. again. a non-
elected Commission-which I have a
great respect for that Commission-
could, in essence, preempt the Con-
stitution of the State.

I ask unanimous consent to have
printed In the RECORD a letter from the
National Governors' Association. Na-
tional Conference of Stats Legisla-
tures. National Ashociation of Coun-
ties, National League of Cities. U.S.
Conference of Mayors, all In support of
this amendment. They point out that
this will not be the impediment to the
barrier, but it is the right amendment
to correct this flaw. -

There being no objection, the mate-
rial was ordered to be printed in the
REOORD. as follows:

NATuvsAL GovOiucs"a AssocIATtON.
NATIONAL OONerREMB Or STATE
LGISLATURS, NATIONAL Asso-
CIATION Or COUNTiSS. NATONAL
LAOUE Or CITMs AND Uerro
STArES CONFE cE Or MATORS,

June 6. 1995.
Hon. lrosIR Dot,
Mjtorty L.U.der, 3. ,eate.
Rom. Toss DASCHLI.
mlonsfl 'eaer U.S. Senate,
Waakington. DC.

DRAR SENATOR DOLS AND SENATOR
DASCHLB: On behalf of state and local gov-
ernnute throughout the nation, we are
writing to strongly ug your support for
two amendments to S. 5, the Teleeommuni-

aiOe Competition and Deregulation Act of
IM. Together these amendmente would pre-
went an uwarranted Preemptios of tst and
local government authority and speed the
tsietion to a competitive teleoommuni-
cations environment. The first Amendment
achieves the appropriate balance between
the needed preemption of barriers to entry
and the legitimate authorilty of states and
loalitise, and the second permits states to
continue efforts already underway to pro-
mote competition.

First, Senator Feinstein will offer an
amendment to delete A broad and ambiguous
preemption section (section 254(d) of Title
I. The Senate's bill's proposal under See-
tion 254(d) for Federal Communications Com-
mission (FCC) review and Preemption of
State and local government authority is to-
tally Inappropriate. Section 254 (a) and (c)
provide the necesry safeguard against any
posible entry barriers Or impediments by

state and local governments In the develop-
ment of the Information superhighway. In
particular we are concerned that Section
254(d) would preempt local government au-
thority over the management of public
rights-of-way and local government's ability
to receive fair and reasonable compensation
for use of the right-of-way. We strongly op-
posed any preemption which would have the
impact of imposing new unfunded costs upon
ofir states, local governments, and tax-
ayers.
Second, Senator Leahy will offer as

amendment to strike language preempting
states from requiring IntraLATA toll dialing
parity. Ten states have already established
this requirement as a means of Increasing
competition, thirteen more states are con-
sidering its adoption. If the goal of 5. 652 is
to increase competition. the legislation
should not take existing authority from
eLtes that is already being used to further
compensatioo. We strongly oppose this pre-
emption and urge your support for Senator
Leahy's amendment.

Again, we urge you to Join Senator Feio-
stein and Senator Leaky In their efforts to
eliminate these two provisions from the bill
and avoid unwarranted preemption of state
and local governmeot in this critical area.

Sincerely.
fTZay BRANSTAD.

Co-Laed Governor on Telerowoeunications.
JARS L. CAMPBELL.

Prenident. Naional Conference of State
Legistlatures.

RANDALL FRANKE.
Proesd, National Associaton of Counties.

CaROLYN LOG BAKS.

President. National League of Cities.
VICTOR ASKS,

Preudt., U.S. Conference of Mayors.

NATiONAL GOVENsORS ASSOCIATION.
Washiington, DC. Juse 8, 1995.

STATE PREMPTION IN FEDERAL TZLE-
oomlpitcariloNs DEmULATION LzOuLa-
TION

SUMMARY

The U.S. Senate has begun consideration of
S. e, a bill to rewrite the Federal Commu.
nications Act of 1934 to promote competi-
tion. Several provislons In the bill and cr-
tin proposed amendments would adversely
affect statos, and Governors need o commu-
nicate their concerns to their senators to.

Support the Feinstion/Kempthorne amend-
ment to strike section 2 1(d) on FCC preemp-
tin;

Support the Leaby/Simpeon amendment to
protect the state option to require
IntraLATA toll dialing party (open. com-
petitive markets for regional phone service);
and

Oppose the Packwood/McCain amendment
to preempt local and state authority to tax
direct broadcast satellite services (DBS).

BACKGROUND
Both the House and the Senate have re-

ported legislation to reform the Federal
Communications Act of 1M4. The Senate bill.
S. 652. would require local phone companies
to open their networks to competitors while
also permitting those companies to offer
video services in competition with local
cable television franchises. Once the regional
Bell telephone companies open their net-
works, they can apply to the Federal Com-
munications Commission (FCC) for pennis-
Stn to offer long-distance service.

During the debate over telecommuni-
cations in 1994, states and localities banded
together to promote three principles for in-
clusion in federal legislation: strong univer-
Sal service protections, regulatory flexibility
that would retain an effective role for states
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to manage the transition to a procom-
petitive environment rather than federal
agency preemption, and authority for states
and localities to manage the public rights-of-
way. At a June 6 meeting of the State and
Local Coalition, chaired by Governor George
V. Voinovich. the attached letter was signed
by local oficials and Iowa Governor Terry 9.
Branstad, NOA co-lead Governor on Tele-
communications. The letter calls for the sup-
port of two amendments.

FelnsteintKempthorne Amendment: Delet-
ing Section 254(d). Senator Dianne Feinstein
(D-Calif.) and Senator Dirk Kempthorne (it-
Idaho) are offering an amendment that
would strip broad and ambiguous FCC pre-
emption language from section 254(d) of the
hill. Section 254(a) preempts states and local-
ities from erecting barriers to entry. and
this preemption Is supported by NGA policy.
Section 2%4(b) permits states to set terms
and conditions for doing business within a
state, including consumer protections and
quality of services; section 254(c) ensures the
authority of states and local government to
manage the public rights-of-way.

Paragraph (c) was inserted In the bill in
committee by Senator Kay Bailey Hutchison
(It-Teg.), and Includes a requirement that
any such fees and charges be nondiscrim-
fatory. Paragraph (d) states that if the FCC
"determines that a state or local govern-
ment has permitted or imposed any statote.
regulation, or legal requirement that vio-
fates or is inconsistent with this section. the
FCC shall immediately preempt the enforce-
ment of such statute. regulation, or legal re-
quirement to the extent necessary to correct
such violation or inconsistency." Because
nall telephone or cable companies are un-

likely to have a presence in Washington.
D.C.. this provision would result In a bas to-
ward mjor competitors. Striking paragraph
(d) leaves adequate protections for a com-
petitive market.

Leahyitrmpaon Amendment: Deleting Pre-
emption of State Authority to Require
IntraLATA Toll Dialing Parity. One major
reason that competition in long distance
service has increased is the requirement that
local phone companies permit long-distance
carriers dialing parity (i.e.. consumers so
longer have to dial additional numbers to
utilise as alternative long-distance carrier
service). Customers choose a carrier, and all
interLATA calls are billed through that
company. However. calls within a local an-
cese and transport area (Int-aLATA), or so-
called ohort-haul or regional long-distance
calls, am under state jurisdiction and not
subject to this FCC rule. To date. ten states
have required toll dialing parity, and twelve
states are currently considering Its adoption.
Paragraph 2655BXi) of 5. 652 would preempt
the authority of states to order intraLATA
toll dialing parity; Senator Patrick S. Leahy
(D-Vt.) and Senator Alan K. Simpson (it
Wyo.) are offering an amendment that would
remove this preemptive language.

Stat and Local Taxing Authority. As re-
ported by the Senate Commerce. Science.
and Transportation Committee, S. 652 in-
cludes language ensurlng that state and
local government taxation authority is not
affected by the bill. Senator Bob Packwood
(1-Ore.) and Senator John McCain (P-Arie.)
may offer an amendment exempting the DB5
industry from any local taxatlon. even taxes
administered by states. This language is
taken from H.R. 15M. recently approved by
the House Commerea Committee. States
must ensure that the Senate bill avoids the
preemption of state and local taxing author-
ity.

ACTIONS NEEDED
Governors need to contact their senator to

urge support for both the Feinstelo
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Kempthorne amendment and the Leahy/
Slmpon amendment, and to urge opposition
to the Packwood/McCal amendment.

Mr. LEVIN. Madam President. I sup-

port the Feinstein amendment to re-
move the provision In S. 52 which

would preempt local control of the pub-
lic rights-of-way.

The Feinstein amendment would re-

move section 254(d) of the tele-
communications bill currently being

considered by the Senate which directs
the FCC to examine and preempt any

State and local laws or regulations
which might prohibit a company from

providing telecommunications serv-
ices.

As a former local official I have al-
ways felt it was important that we in

Congress pay proper recognition to the
rights of local government.

Section 254(d) is the type of legislat-
ing that we in Washington should not

be doing-preempting State and local

decisions in areas where local govern-
ment has the responsibility and speci-

fied knowledge to act in the best inter-

est of their local communities. Wash-
Ington should not micromanage how

local government administers its

streets, highways, and other public
rights-of-way.

I will vote in favor of the Feinstein

amendment and in favor of the right of
local governments to retain control
over their streets, highways, and
rights-of-way.

Mr. KEMPTHORNE. Madam Presi-

dent, bow much time do I have remain-
Ing'

The PRESIDING OFFICER. The Sen-
ator's time is expired.

Mr. GORTON. Madam President, how
much time is remaining?

The PRESIDING OFFICER. Three
minutes. 38 seconds.

Mr. GORTON. Madam President,
once again, the alternative proposal,
which will be voted on only if this

amendment is defeated, retains not

only the right of local communities to

deal with their rights of way, but their
right to meet any challenge on home
ground in their local district courts.

The Feinstein amendment Itself.
Madam President. would deprive the

FCC of any Jurisdiction over a State
law which deliberately prohibited or
frustrated the ability of any tele-
communications entity to provide
competitive service.

It would simply take that right away

from the FCC. and each such challenge
would have to be decided in each of the

various Federal district courts around
the country.

The States retain the right under

subsection (d) to pass all kinds of legis-
lation that deals with telecommuni-
cations providers, subject to the provi-
sion that they cannot impede competi-
tion.

The determination of whether they
have impeded competition, not by the
way they manage trees or rights of
way, but by the way they deal with

substantive law dealing with tele-
communications entities. That conflict
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should be decided in one central place,
by the FCC.

The appropriate balance is to leave
purely local concerns to local entities,
but to make decisions on the natural
concerns which are at the heart of this
bill in one central place so they can be
consistent across the country.

Madam President, the purposes of
this bill will be best served by defeat-
ing this amendment and adopting the
subsequent amendment. I yield back
the balance of my time.

Mrs. FEINSTEIN. Madam President,
I ask for the yeas and nays.

The PRESIDING OFFICER (Mr.
CAMPBELL). Is there a sufficient sec-
ond? There is a sufficient second.

The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on agreeing to the Fein-
stein amendment No..1270.

The clerk will call the roll.
The bill clerk called the roll.
The PRESIDING OFFICER. Are there

any other Senators in the Chamber de-
siring to vote?

The result was announced- yeas 44,
nays 56. as follows:

iRollcall Vote No. 2.58 Leg-I
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So the amendment (No. 1270) was re-
jected.

Mr. GORTON. Mr. President, I move
to reconsider the vote.

Mr. PRESSLER. I move to lay that
motion on the table.

The motion to lay on the table was

agreed to.
Mr. PRESSLER. I ask unanimous

consent that the Gorton amendment
now be adopted by voice vote.

The PRESIDING OFFICER. The

question is on agreeing to the amend-
ment.

Without objection, the amendment is
agreed to.

So the amendment (No. 1277) was
agreed to.

June 14, 1995
Mr. GORTON. Mr. President. I move

to reconsider the vote.
Mr. PRESSLER. I move to lay that

motion on the table.
AMENDMENTS NO. 12M. AS MODIFIED, AND 1,

AS MODIFIED. EN BLOC

(Purpose: To require audits to ensure that
the Bell operating companies meet the sep-
arate subsidiary requirements and safe-
guards)

(Purpose: To recognize the National Edu-
cation Technology Funding Corporation as
a nonprofit Corporation operating under
the laws of the District of Columbia, to
provide authority for Federal departments
and agencies to provide assistance to such
corporation, and for other purposes)
Mr. PRESSLER. Mr. President, I

send two amendments to the desk and

ask for their immediate consideration

en bloc. The amendments are modified
versions of the amendments Nos. 1284

and 1282 by Senators SIMON and
MOSELEY-BRAUN. They are acceptable

to the bill managers and have been
cleared on both sides of the aisle.

Mr. FORD. Mr. President. he may be
giving away the dome on the Capitol
Building. We want to know.

The PRESIDING OFFICER. The Sen-
ate will be in order. Senators wishing
to hold conversations will retire to the
cloakroom.

Will the Senator from South Dakota

repeat his request.
Mr. PRESSLER. I ask adoption of

the Simon amendment and the
Moseley-Braun amendment.

The PRESIDING OFFICER. Without

objection, the amendments may be
considered en bloc at this time. The
clerk will report the amendments.

The legislative clerk read as follows:

The Senator from Sooth Dakota [Mr.
PRESSLER], for Mr. SIMON, proposed amend-
ment numbered 1284. as modified; and, for
Ms. MOSELEY-BRAU, amendment numbered
1282. as modified. "

The amendments (Nos. 1284 and 1282),
as modified, are as follows:

AMENDMENr NO. 1284
On page 31. Insert at the appreciate place

the following:
-(d) BIENNIAL AUDIT.-
"(1 GENERAL REQUIREMENT.-A company

required to operate a separate affiliate under
this section shall obtain and pay for a Joint
Federal/State audit every 2 years conducted
by an independent auditor selected by the
Commission. and working at the direction of.
the Commission and the State commission of
each State in which such co-pany provides
service, to determine whether such company
has complied with this section and the regu-
lations promulgated under this section. and
particulirly whether such company has com-
plied with the separate accounting require-
ments under subsection (b).

(2) RESULTS SUBMITTED TO COMMISSION:
STATE COMMSSIONs.-The auditor described
in paragraph (1) shall submit the results of
the audit to the ComrsisslI and to the
State commission of each State I. which the
company audited provides service, which
shall make such results available for public
inspection. Any party may submit comments
on the final audit report.

"(3) AccESS To DocumrrS.-Fur purposes
of conducting audito and reviews under this
subsection-

"(A) the independent auditor, the Commis-
sion. and the State commission ishall have
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access to the final accounts and records of
each company and of its affiliates necessary
to verify transactions conducted with that
company that are relevant to the specific ac-
tivities permitted under this section and
that are necessary for the regulation of
rates:

"(B) the Commission and the State com-
mission shall have access to the working pa-
pere and supporting materials of any auditor
who performs an audit under this section;
and

'(C) the State commission shall imple-
ment appropriate procedures to ensure the
protection of any proprietary information
submitted to it under this section.

AMENDMENT No. 182
At the end of the bill, insert the foliowing:

TITLE -NATIONAL EDUCATION
TECHNOLOGY FUNDING CORPOPATION

SEC. *5LSRHflITrU
This title may be cited as the "National

Education Technology Funding Corporation
Act of 1995".
Sze . FpINDINGSS PUPWeOS.
(a) FINDNOS.-The Congress finds as fol-

lows:
(I) CoSPOSATION.-There has been estab-

linhed in the District of Columbia a private.
nonprofit corporation known as the National
Education Technology Funding Corporation
which ts not an agency or independent estab-
lishment of the Federal Government.

(2) BOaRD Or DEC-roRS.-The Corporation
is governed by a Board of Directors as pre-
scribed in the Corporation's articles of incor-
poration, consisting of is members, of
which-
(A) five members are representative of pub-

lie agencies representative of schools and
public libraries;

(B) five members are representative of
State government, including persons knowl-
edgeable about State finance, technology
and education; and
(C) five members are representative of the

private sector. with expertise In network
technology, finance and management.

(3) CORPORATZ PURPosa.-The purposes of
the Corporation. as set forth in its articles of
incorporation, are-

(A) to leverage resources and stimulate
private investment In education technology
Infrastructure;
(B) to designate State education tech-

nology agencies to receive loans, grants or
other forms of assistance from the Corpora-
tion;

(C) to establish criteria for encouraging
states to-

(I) create, maintain, utilize and upgrade
interactive high capacity networks capable
of poding audio, visual and data commu-
nIcations for elementary schools, secondary
schools and public libraries;

(ii) distribute resources to asure equitable
•aid to all elementary schools and secondary
schools in the State and achieve universal
aces to network technology; and

(il) upgrade the delivery and developsment
of learning through innovative technology-
based Instructional tools and applications;
(D) to provide loans. rants and other

forms of assistance to State education tech-
nology agencies, with due regard for provid.
Ing a fair balance among tYPes of school dis-
tricts and public libraries assisted and the
disparate needs of such districts and librar-
ies;
(E) to leverage resources to provide maul-

mum aid to elementary schools, secondary
schools and public libraries; and

(F) to encourage the development of edu-
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cation telecommunications and information SEC. 05. AUDITS.
technologies through pubilc.private yen- (a) AUDITS BY lNDEPENDENTr CERTIFIED PUB-
turns, by serving as a clearinghouse for in- LIC ACCOUNTANTS.-
formation on new education technologies. (2) REPORTINO REQtflE rENTS.-The report
and by providing technical assistance, in- of each annual audit described in paragraph
cluding assistance to States. If needed, to es- (1) shall be included in the annual report re-
tablish State education technology agencies. quired by section 06(a).

(b) PuRPoS.-The purpose of this title is (b) RicODEEmpniO REQUIREMENTS; AUDrT
to recognize the Corporation as a nonprofit AND EXAMINATION Or BOOKS.-
corporation operating under the laws of the (I) ltECORDKEEPINO REQUIREMENT.-The
District of Columbia. and to provide author- Corporation shall ensure that each recipient
ity for Federal departments and agencies to of assistance from the Corporation keeps--
provide assistance to the Corporation. (A) separate accounts with respect to such
SEC. 0. DEFINIrTONS& assistance:

For the purpose of this titie- (B) such records as may be reasonably nec-
(I) the term "Corporation" means the Na- essary to fully disclose-

tional Education Technology Funding Cor- i) the amount and the disposition by such

poration described in section 02la(l): recipient of the proceeds of such assistance:

(2) the terms "elementary scbool" and iii) the total cost of the project or under-

"secondary school" have the same meanings taking in connection with which such assist-

given such terms in section 14101 of the Ele- ance to given or used; and

mentary and Secondary Education Act of 0 (ili) the amount and nature of that portion

1960. and of the cost of the project or undertaking sup-

(3) the term "public library' has the same plied by other sources: and
(C) such other records as will faciiitate anmeaning given such term in section 3 of the effective audit.

Library Services and Construction Act. (2) AUDIT AND EXAMINATION or BOOKS.-The
SEC. 04. ASSITANCe FOR EDUCATION TECH- Corporation shall ensure that the Corpora-

NOLOGY ;U= tion. or any of the Corporation's duly ao.
(a) RECRIPT BY CORPORATION.-Notwith- thortzed representatives, shall have access

standing any other provision of law. in order for the purpose of audit and examisation to
to carry out the corporate purposes de- any books, documents. papers, and records of
scribed in section M2a)(3). the Corporation any recipient of assistance from the Corpora-
shall be eligible to receive discretionary tion that are pertinent to such assistance.
grants. contracts. gifts, contributions, or Representatives of the Comptroller General
technical assistance from any federal depart- shail alse have such access for such purpose.
mest or agency, to the extent otherwise per- SE. *. ANNUAL nsPoFM TSTIDMONY TO THE
mitted by law. CONGREaSS

(b) AOGRZEMENT.-In order to receive any (a) ANNUAL REPORT.-Not later than April
assilmnce described in subsection ia) the 3D of each year. the Corporation shall publish
Corporation shall enter into an agreement an annual report for the preceding fiscal
with the Federal department or agency pro- year and submit that report to the President
siding such assistance, under which the Cor- and the Congress. The report shall include a
potation agrees- comprehensive and detailed evaluation of

(1) to use such assistance to provide fund- the Corporation's operations, activities, fl-
Ing and technical assistance only for activi- aancial condition, and accomplishments
ties which the Board of Directors of the Cor- under this title and may include such rec-
poration determines are consistent with the ommendations a the Corporation deems ap-
corporate purposes described in section propriate.

Sa)3); (b) TESTIMO0Y BEFOR CoNoRS.-The
(2) to review the activities of State edu- members of the Board of Directors. and offl-

cation technology agencies and other enti- gem, of the Corporation shall be available to
ties receiving assistance from the Corpora- testify before appropriate committee of the
tion to assure that the corporate purposes Congress with respect to the report described
described in section 02(a)(3) are carried out; in subsection (a), the report of any audit

(3) that no part of the assete of the Cor- made by the Comptroller General pursuant
poration shall accrue to the benefit of any to this title or any other matter which any
member of the Board of Directors of the Cor- such committee may determine appropriate.
poration. any officer or employee of the Cor- Me. MOSELEY-BRAUN. Mr. Presl-
potation, or any other individual, except as dent. this amendment Is identical to S.
salary or reasonable compensation for serv-
Ices: 792, legislation designed to connect

(4) that the Board of Directors of the Cor- public schools and public libraries to
poration will adopt policies and procedures the Information superhighway, which I
to prevent conflicts of interest; introduced earlier this year.

(5) to maintain a Board of Directors of the If there is any objective that should
Corporation consistent with section command complete American consen-
02(a52); Sus. it Is to ensure that every Amer-

(6) that the Corporation, and any entity re- ican has a chance to succeed. That is
calving the assistance from the Corporation,
are subject to the appropriate oversight pro- the core concept of the American
cedures of the Congress; and dream-the chance to achieve as much

(7) to comply with- and to go as far as your ability and tal-
(A) the audit requirements described In ent will take you. Public education has

section 5; and always been a part of that core con-
(B) the reporting and testimony require- cept. In this country, the chance to bemnent described in Oectin 96.
(C) CONSTRUcrlON.-Nothing in this title educated has always gone hand in hand

shall be construed to establish the Corpora- with the chance to succeed.
tion as an agency or independent establish- TECHNOLOGY
ment of the Federal Government. or to es- Nonetheless, I am convinced that it
tablish the members of the Board of Direc- will be difficult if not impossible for us
tore of the Corporation. or the officers and to prepare all of our children to com-
employees of the Corporation. as officers or pete in the emerging global economy
employees of the Federal Government.
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unless they all have access to the tech-
nology available on the information su-
perlighway. Technology can help
teachers and students play the new
roles that are being required of them in
the emerging global economy. It can
help teachers use resources from across
the globe or across the street to create
different learning environments for
their students without ever leaving the
classroom. Technology can also allow
students to access the vast array of
material, available electronically, nec-
essary to engage in the analysis of real
world problems and questions.

GAO REPORTS
Last year, I asked the General Ac-

counting Office to conduct a com-
prehensive, nationwide study of our
Nation's education infrastructure. The
GAO decided to meet my request with
five separate reports. The first report
entitled-"The Condition of America's
Schools"--concluded that our Nation's
public schools need S112 billion to re-
store their facilities to good overall
condition.

The most recent GAO report enti-
tled-"America's Schools Not Designed
or Equipped for the 21st Century"-
concluded that more than half of our
Nation's public schools lack six or
more of the technology elements nec-
essary to reform the way teachers
teach and students learn including:
computers, printers, modems, cable
TV, laser disc players, VCR's, and TV's.
The report states that: 86.8 percent of
all public schools lack fiber-optic
cable; 48.1 percent lack sufficient elec-
trical wiring; 34.6 percent lack suffi-
cient electrical power for computers;
51.8 percent lack sufficient computer
networks; 61.2 percent lack sufficient
phone lines for instructional use; 60.6
percent lack sufficient conduits and
raceways; and 55.5 percent lack suffi-
cient phone lines for modems.

LOCAL PROPERTY TAXES
The most recent GAO report did find

that students in some schools are tak-
Ing advantage of the benefits associ-
ated with education technology. The
bottom line, however, is that we are
still failing to provide all of our Na-
tion's children with the best tech-
nology resources in the world because
the American system of public edu-
cation has forced local school districts
to maintain our public schools pri-
marily with local property taxes.

In Illinois, the local share of public
education funding increased from 48
percent during the 1980-81 school year
to 58 percent during the 1992-93 school
year. while the State share fell from 43
to 34 percent during this same period.
The Federal Government's share of
public education funding has also fall-
en from 9.1 percent during the 1980-81
school year to 5.6 percent during the
1993-94 school year.

IN FORMATION SUPERHIGHWAY

These statistics as well as the results
of the second GAO report suggest to me
that the Federal Government must do
more to help build the education per-

NGRESSIONAL RECORD-SEN.
tion of the information superhighway.
Federal support for the acquisition and
use of technology in elementary and
secondary schools Is currently frag-
mented. coming from a diverse group of
programs and departments. Although
the full extent to which the Federal
Government currently supports invest-
ments in education technology at the
precollegiate level is not known, the
Office of Technology Assessment esti-
mated in Its report--"Power On!"-
that the programs administered by the
Department of Education provided S208
million for education technology in
1988.

There is little doubt that substantial
costs will accompany efforts to bring
education technologies into public
schools in any comprehensive fashion.
In his written testimony before the
House Telecommunications and Fi-
nance Subcommittee on September 30,
1994. Secretary of Education Richard
Riley estimated that it will cost any-
where from 33 to S8 billion annually to
build the education portion of the na-
tional information infrastructure.

NATIONAL EOUCATION TECHiOLOOY FUNDING
CORPORATION

Mr. President. three leaders in the
areas of education and finance came
together recently to help public
schools and public libraries meet these
costs. On April 4, John Danforth,
former U.S. Senator from Missouri.
Jim Murray, former president of
Fannie Mae. and Dr. Mary Hatwood
Futrell. former president of the Na-
tional Education Association, created
the National Education Technology
Funding Corp.

As outlined in its articles of incorpo-
ration, the National Education Tech-
nology Funding Corp. will stimulate
public and private investment in our
Nation's education technology infra-
structure by providing States with
loans, loan guarantees, grants, and
other forms of assistance.

AMENDMENT
Mr. President, I introduced S. 792,

the National Education Technology
Funding Corporation Act, on May 11.
1995, to help provide the seed money
necessary to get this exciting private
sector initiative off the ground. Rather
than supporting our Nation's education
technology infrastructure by creating
another Federal program, this legisla-
tion would simply authorize Federal
departments and agencies to make
grants to the NETFC.

The amendment I am introducing
today would not create the NETFC or
recognize it as an agency or establish-
ment of the U.S. Government; It would
only recognize its incorporation as a
private, nonprofit organization by pri-
vate citizens. However, since NETFC
would be using public funds to connect
public schools and public libraries to
the information superhighway, my
amendment would require the corpora-
tion to submit itself and its grantees to
appropriate congressional oversight
procedures and annual audits.

ATE June 14, 1995
This amendment will not infringe on

local control over public education In
any way. Rather, it will supplement,
augment, and assist local efforts to
support education technology In the
least intrusive way possible by helping
local school districts build their own
on-ramps to the Information super-
highway.

S. 792 has been cosponsored by Sen-
ators BURNS. CAMPBELL, KERRY, and
ROBS and endorsed by the National
Education Association, the National
School Boards Association, the Amer-
ican Library Association, the Council
for Education Development and Re-
search, and organizations concerned
about rural education.

CONCLUSION
Mr. President. I urge my colleagues

to take this important step to help
connect public schools and public li-
braries to the information super-
highway by quickly enacting my
amendment into law.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ments en bloc.

Without objection, the amendments
are agreed to.

So the amendments (Noe. 1282 and
1284). as modified, were agreed to.

Mr. SIMON. I move to reconsider the
vote.

Mr. PRESSLER. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

CLOTURE MOTION
The PRESIDING OFFICER. Under

the previous order, the clerk will now
report the motion to invoke cloture on
S. 652.

The legislative clerk read as follows:
CIW'rUR MO7ON

We, the undersigned Senators. in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate do hereby
move to bring to close debate on Calendar
No. 45 5. S.652 the Telecommunlcatons Corn-
petition and Deregulation Act:

Trent Lott. Larry Pressler, Judd Gregg.
Don NIckles. Rod Grars. Rick
Santorurn, Craig Thomas. Spencer
Abraham. J. James Exon. Bob Dole.
Ted Stevens, Larry E. Craig. Mike
DeWine, John Ashcroft. Robert F. Ben-
nett, Hank Brows, Conrad R. Borns.

CALL OF THE ROLL
The PRESIDING OFFICER. By unan-

imous consent, the quorum call has
been waived.

VOTE
The PRESIDING OFFICER. The

question now occurs, Is it the sense of
the Senate that debate on S. 652, the
telecommunications bill, shall be
brought to a close? The yeas and nays
are required. The clerk will call the
roll.

The legislative clerk called the roll.
The yeas and nays resulted-yeas 89.

nays 11, as follows:
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The PRESIDING OFFICER. Three-
fifths of the Senators duly chosen and
sworn having voted in the affirmative.
the motion is agreed to.

Mr. PRESSLER addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from South Dakota is recognized.
Mr. PRESSLER. Mr. President, I

want to thank all Senators for that
outstanding cloture vote and to say
that now In this poestoloture period. I
hope Senators will bring their amend-
ments to the floor. We are ready to
proceed. Senator DOLE has Indicated a
desire of possibly finishing the bill
today or tonight. We hope we can do
that.

I think we are on the way to passing
a deregulatory, procompetitive tele-
comrmunications bill. I thank all Sen-
ators for their cooperation. We hope
that Senators who have speeches or
amendments will bring them to the
floor.

AME 5DM NO. LO
(Purpose: To protect ratepayers from having

to pay civil penalties for violations by
local exchange carriers of Interconnection
and other duties)
Mr. KERREY. Mr. President. I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Nebrasha ISA. KEaSTaI

Proposes asn amendment numbered 130.
On Page 17. after line 23, insert the follow-

Ing:
"(d) PAYMENT or Civil PsALTI.-No

civil penaltlea amesed wains a local ex-
change carrler a a result of a violation of
this sction will be charged directly or indi-
rectly to that company's ratemyers."

Mr. KERREY. Mr. President. I have
discussed this with the managers of the
bill. and I have a modification that I
would like to get unanimous consent to

be included which does not change the
substance of the bill: it merely clarifies
to what civil penalties it refers. It says
'civil penalties, damages or interests,"

as opposed to just "civil penalties.-
I ask unanimous consent that this

amendment be modified in that fash-
ion.

Mr. PRESSLER. Reserving the right
to object until we can get a copy of it
over here. We are trying to be coopera-
tive and move the process forward.
Some of these amendments have been
modified at the very last minute. We
have a system of reading these over
here, and we would like to get a copy of
it.

Mr. HOLLINGS. If the Senator will
yield. I understand, Mr. President. the
distinguished Senator from Nebraska
has a one-line amendment. "No civil
penalties assessed against the local ex-
change carrier as a result of a violation
of the section will be charged directly
or indirectly to that company's rate-
payers."

Trying that amendment on for size.
let us assume I ran a public utility,
whether it be. say. a telephone com-
pany. cellular or otherwise. I am run-
ning a public company and I am trying
to comply. Let us say I am president.
Unless I take the money out of my
pocket, how else am I going to avoid
paying the penalty against the com-
pany directly or Indirectly? How do I
do it? It is bound to come Out one way
or the other. My company. Hollings
Communications, has been assessed a
$5,000 fine.

Mr. KERREY. I have an easy answer
for that. For example, when the compa-
nies get into providing ancillary serv-
ices, they will always say. no. this Is
not coming from the ratepayers, it is
coming from the shareholders. They do
this all the time. When the company is
offering a defense of something, or
when we are identifying something
that we are concerned may be billed to
the ratepayer. they will provide infor-
mation to the FCC saying that it is
being charged to the shareholders, not
the ratepayers.

The bill provides, in section 224, civil
penalties and damages If the company
violates the Interconnection require-
ments. But my concern Is that there Is
uncertainty as to whether these are
going to be imposed, and even If they
are. what the level Is going to be. And
what the amendment attempts to do Is
protect the ratepayer from having to
shoulder the burden of any civil pen-
alty that might end up being imposed,
damage or interest, assessed against
the local exchange carrier for violating
the interconnection duties imposed on
them by the legislation.

It seems to me---
Mr. HOL.LINGS. I am willing to be

educated and go along. In my mind,
like Government, we do not have any-
thing to give that we do not take. You
and I have the same idea in mind. If
that is what the Senator says and that
Is what they do, I am not the head of
the company, but I think I could make

it appear that the ratepayers were not
paying for it. But come what may. I am
afraid they would be.

Mr. KERREY. What the Senator from
South Carolina -is saying is exactly
right. It has always been a dispute with
consumers who object to things a cer-
tain company is doing, as to whether
or not a charge is being assessed to the
shareholder or the ratepayer. That has
always been In dispute. At both the
FCC and the State public service com-
missions, they have attempted to an-
swer this. and they have mechanisms
that allow them to do this kind of sep-
aration.

This is an attempt to protect the
ratepayer In the event that the local
exchange company is fined. As I said.
there is considerable uncertainty. The
fines are rather substantial-in some
cases, a million dollars a day, and In
one case $500 million, which could po-
tentially be assessed against a local ex-
change company if they violated the
terms and conditions of this new law. If
you presume that a S5 million fine is
levied against a local exchange com-
pany. It seems to me the ratepayer
should not be penalized as a con-
sequence of a mistake being made by a
company that is trying to move from a
monopoly situation to a competitive
environment.

This amendment says that. if civil
penalties are imposed or damages or
Interests are imposed according to the
law, we just merely make sure that
they are not going to pasw It In particu-
lar to a captive ratepayer that has no
other option.

Mr. HOLINGS. Will the distin-
guished Senator yield?

Mr. KERREY. I am happy to yield to
the Senator.

Mr. HOLLINGS. This could make the
head of a corporation at least far more
careful. Perhaps it could be allocated
against him individually.

I hearken back. in the past, when I
was talking with the former distin-
guished Attorney General of the United
States. Robert Kennedy, and we had
the Mississippi case down at Oxford. He
was asking me about the enforcement
of these decisions of the Court.

I met Senator Kennedy long before
being Senators, otherwise we were very
close. I said. "You know our distin-
guished friend Governor Barnett has a
building right across the street from
the capital. If you had a $10,000 a day
civil fine imposed. I think you would
get his attention."

We public officials act and the public
will have to pick up, but when we are
individually responsible, that is a dif-
ferent thing.

I am confident that the Attorney
General Kennedy communicated that
with Governor Barnett. and thus the
admission of James Meredith to Ox-
ford. The idea is a good idea. It Is one
I used some years back. I do not see
any objection to it. I will have to listen
to our distingished chairman.

The PRESIDING OFFICER. Is there
an objection to the modification of the
amendment?
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Mr. PRESSLER. Reserving the righl

to object. I do not think my colleague
from South Carolina has a copy of tho
modified amendment with the hand
written changes.

This is a problem procedurally thai
we have here with these modifications
Amendments must be modified, some.
times.

Let me ask, this is written in
longhand. I cannot see, "damages or in-
terest" is inserted where?

Mr. KERREY. With civil penalty
damages.

Mr. PRESSLER. It should read "pay-
ment of civil penalties, damages or in-
terest," and then no civil penalties?

Mr. KERREY. That is correct . and no
civil penalty damages.

Mr. PRESSLER. "Damages or inter-
est, no civil penalties;" and then does
"damages or Interest" occur again? We
have damages and interest written
again.

Mr. KERREY. Mr. President. I gave
the desk the only copy of the modifica-
tion I have. I am not even able to look
at my own copy.

Mr. PRESSLER. Even the modifica-
tion, I cannot tell-

Mr. KERREY. It should be both in
the heading and the text. The change
needs to be In the heading and the text.

Mr. PRESSLER. I think we need a
clean copy.

Mr. KERREY. Would you like block
letters?

Let me have staff work on this while
I talk about the amendment.

Mr. PRESSLER. I do not think we
have an objection to the basic Idea.

Are damages and interest different
from civil penalties?

Mr. KERREY. Civil penalties is not
clear. That Is the interpretation that I
was given. I was attempting to clarify
this thing. I was told civil penalties is
not clear.

Mr. PRESSLER. Is the Senator tak-
ing "civil penalties" out and putting
"damages or interest" in?

Mr. KERREY. No. I am putting "in-
terest" and "damages" In.

Mr. PRESSLER. Let me say, gen-
erally speaking. I agree with the thrust
of the amendment. But if we could get
a clean copy of the amendment, this is
a very confusing, the way it is written.
It Is confusing to me at least.

Mr. KERREY. I will.
The PRESIDING OFFICER. The

Chair will ask the Senator from Ne-
braska if he would like to temporarily
lay this aside?

Mr. KERREY. Mr. President, it takes
almost no time at all. I would like to
get staff to clear this up. It is a single-
line amendment. It should not be that
difficult to have staff write this up in
block letters.

Mr. PRESSLER. I am not trying to
be difficult.

Mr. KERREY. I understand. I put in-
sertions In this thing, and I need it
written out in a single line. I do not
need to lay the amendment aside.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

)NGRESSIONAL RECORD - SENATE
t The legislative clerk proceeded tU
I call the roll.

Mr. KERREY. Mr. President, I ash
unanimous consent that the order foi
the Quorum call be rescinded.

The PRESIDING OFFICER. Withoul
objection, it is so ordered.

Mr. KERREY. I ask unanimous con-
sent that my request for modiflcatioc
of this amendment be withdrawn.

The PRESIDING OFFICER. Without
objection. it is so ordered.

Mr. PRESSLER. Mr. President, we
have no problem with the amendment
and we are prepared to accept it.

Mr. KERREY. Mr. President, I ask
unanimous consent that a modification
of my amendment be accepted.

The PRESIDING OFFICER. Is there
objection to the modification of the
amendment being accepted?

Mr. KERREY. I earlier withdrew it,
but I heard the Senator from South Da-
kota say-

Mr. HOLLINGS. The Senator from
South Dakota was accepting the
amendment once the modification had
been withdrawn.

Mr. PRESSLER. That is right.
Mr. HOLLINGS. Is that correct. Sen-

ator?
Mr. KERREY. Let me withdraw the

modification, and I would like to have
the modification sent to the Senator
from South Dakota.

I. personally, would prefer not to
have the amendment without this clar-
ification. I would like to have the man-
ager of the bill look at the modifica-
tion before it is accepted, and I would
like to talk about the bill or the
amendment for a little while, so we can
look at a clean copy.

Mr. PRESSLER. We are prepared to
accept the amendment as it is written
and drafted.

Mr. KERREY. Without modification?
Mr. PRESSLER. Without modifica-

tions.
Mr. KERREY. You are saying you ob-

ject to modifications?
Mr. PRESSLER. No, no, I did not say

that. I thought you had withdrawn
your modification.

Mr. KERREY. I am withdrawing the
modification so I can get the language
clear enough so that the Senator from
South Dakota can evaluate the modi-
fication itself. Then I can proceed and
discuss the amendment whife the modi-
fication is being sent to the Senator. I
can redo it here so it is a cleaner copy.

The PRESIDING OFFICER. Is there
an objection to temporarily withdraw-
ing the modification?

Mr. PRESSLER. Mr. President. I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KERREY. Mr. President. I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection. it is so ordered.

AMENDMENT NO. I. AS MODIFIED
Mr. KERREY. Mr. President. I ask

the modification that I have now re-
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of the bill be included as part of this
amendment.

Mr. PRESSLER. We have no problem
with the amendment and we axe pre-
pared to accept it.

The PRESIDING OFFICER. Without
objection the amendment is so modi-
fled.

The amendment. No. 1306. as modi-
t fled. is as follows:

On page 157. after line 23. insert the follow-
Ing:
"(d) PAYMZNr OF CIVIL PENALTIS. DAM-

AGEs. OR INTRZ2'r.-No civil penalties, dam-
ages, or Interest assssed against any local
exchange carrier as a result of a violation re-
ferred to In this section will be charged di-
rectly or indirectly to that compaey's rate-
payers."

The PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 1306). as modi-
fied, was agreed to.

Mr. KERREY. While I understand the
Senator has Some additional anend-
ments-I have some other ones I would
send down-let me describe a little bit
what was in this amendment so col-
leagues understand how this bill has
been modified.

I think it is an important amend-
ment because we are moving from a
system of assessing rates for your local
telephone service, based upon a rate
base. That typically is calculated, pre-
sented to the public service comrmis-
sion or the public utility commission
of the State, and the public service
commission or public utility commis-
sion makes -a determination about
local telephone charges based upon
that rate.

There are a number of States that
have moved to a more competitive type
of situation. I think there are seven.
eight, or nine States that have done
so--I believe Colorado just recently
passed legislation. This legislation. S.
652 preempts the States and says we
are going to go to a price cap system of
regulation as opposed to rate base.

So. all 50 State public utility com-
missions or public service commissions
would be required to use a price cap
system under this legislation.

I think it is going to be important, as
you move to this widespread use of
price cap regulation, to say very clear-
ly, given the rather substantial pen-
alties for failure to provide inter-
connection-and they are rather sub-
stantial; as I said. I believe it is $1 mil-
lion a day and up to $5 million a day-
that you will not tap the ratepayer. I
believe it is important, if penalties or
damages get a~ssessed. It does not get
passed on to that individual ratepayer.

Regulators are inevitably going to be
asked by local telephone companies or
local providers of service, as new com-
petitors come on line, to adjust these
caps. When they do, it is going to be
very difficult if not impossible to ex-
clude consideration of costs in making
that adjustment. In making that ad-
justment they may not be able to iden-
tify and exclude penalties effectively.
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