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Calendar No. 45
104TH CONGRESS S N REPORT

1st Session SENATE 104-23

TELECOMMUNICATIONS COMPETITION AND
DEREGULATION ACT OF 1995

MARCH 30 (legislative day, MARCH 27), 1995.--Ordered to be printed

Mr. PRESSLER, from the Committee on Commerce, Science, and
Transportation, submitted the following original bill; which was
read twice and placed on the calendar

REPORT

together with

ADDITIONAL AND MINORITY VIEWS

[To accompany S. 652]

The Committee on Commerce, Science, and Transportation re-
ports favorably an original bill to provide for a pro-competitive, de-
regulatory national policy framework designed to accelerate rapidly
private sector deployment of advanced telecommunications and in-
formation technologies and service to all Americans by opening all
telecommunications markets to competition, and for other pur-
poses, and recommends that the bill do pass.

The Committee on Commerce, Science, and Transportation, to
foster the further development of the Nation's telecommunications
infrastructure through competition and deregulation, and for other
purposes, considered an original bill, the Telecommunications Com-
petition and Deregulation Act of 1995, reports favorably thereon
and recommends that the bill as amended do pass.

PURPOSE OF THE BILL

The purposes of the bill are to revise the Communications Act of
1934 (the 1934 Act) to provide for a pro-competitive, de-regulatory
national policy framework designed to accelerate rapidly private
sector deployment of advanced telecommunications and information
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technologies and services to all Americans by opening all tele-
communications markets to competition, and for other purposes.

Among the major issues addressed by the bill are: (1) long dis-
tance entry by the Bell Operating Companies (BOCs); (2) telephone
company entry into cable; (3) competition for local telephone serv-
ice; (4) entry of registered electric utilities into telecommunications;
(5) broadcasters' rights to provide additional services; (6) protection
and advancement of universal telephone service; and many other
issues.

BACKGROUND AND NEEDS

A. HISTORICAL BACKGROUND

1. The Communication Act of 1934
At the time Congress passed the 1934 Act, AT&T held a virtual

monopoly over telephone service. AT&T was the sole provider oflong distance service, was the primary manufacturer of communica-
tions equipment, and owned the Bell Operating Companies, which
provided most of the local telephone service in the country. At the
same time, AM radio was just beginning to develop a mass audi-
ence. Yet the amount of available spectrum for radio stations was
limited, and radio stations frequently interfered with each other's
signals. Legislation was necessary for two reasons: for telephone
service, legislation was necessary to prevent AT&T from abusing
its monopoly and for spectrum-based services, legislation was nec-
essary to prevent interference among competing users of the spec-
trum and to prevent a few large entities from acquiring all spec-
trum rights.

To address these needs, the Congress passed the 1934 Act, mod-
eled after the Interstate Commerce Act. Title I of the 1934 Act cre-
ates the FCC, title II establishes the regulations for all "common
carriers" (providers of telephone services), and title III establishes
the rules for broadcast services using the radio spectrum. Titles IV
and V deal with judicial review and enforcement.

2. Changes in the telephone services market
Changes in technology and consumer preferences have made the

1934 Act a historical anachronism. For instance, the 1934 Act pre-
sumes that telephone service is provided by monopoly carriers and
imposes strict regulatory requirements on all common carriers
whether they are monopolies or not. Since the 1970s, when com-
petition first began to emerge in the markets for telephone equip-
ment, information services, and long distance services, the FCC has
struggled to adopt rules that recognize a need to reduce regulatory
burdens, especially on new entrants.

3. Changes in the broadcast and cable markets
The broadcast markets have undergone similar changes. While

the 1934 Act successfully permitted the FCC to establish regula-
tions for the introduction of over-the-air television, the Act was not
prepared to handle the growth of cable television. Cable television,
first known as community antenna television, or CATV, was not a
common carrier (title II) or a broadcaster (title III). Congress re-
sponded by passing the Cable Communications Policy Act of 1984

HeinOnline  -- 1 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 2 1997



(the 1984 Cable Act), which created a new title VI of the 1934 Act
and established the FCC's regulatory authority over cable opera-
tors.

The 1984 Cable Act prohibited telephone companies from provid-
ing video programming directly to subscribers in the same region
where they provide telephone service (the so-called cable-telco pro-
hibition), thereby preventing telephone companies from competing
with cable operators. As the cable industry prospered through the
late 1980s, it began to spend greater resources on developing its
own programming. Rather than simply retransmitting broadcasting
signals, the cable industry now competes with broadcasters for au-
dience shares and advertising.

The growth of cable programming has raised questions about the
rules that govern broadcasters and telephone companies. Although
broadcasters provide their services for free to consumers, they are
currently restricted to providing one channel of programming over
their spectrum, while a cable system can provide several channels.
Broadcasters are seeking the right to obtain additional revenue
streams through the provision of additional services over their
spectrum.

Other changes raise questions about the cross-ownership restric-
tions. Telephone companies are seeking the right to provide cable
service in competition with the cable companies. Similarly, cable
companies are seeking the right to provide telephone service. Fed-
eral district courts have found that the 1984 cable-telco cross-own-
ership ban is unconstitutional under the First Amendment.

4. Changes in global communications market
Section 310(b) of the 1934 Act establishes limits on the grant of

U.S. telecommunications licenses to foreign entities.
With an exploding worldwide demand for telecommunications

equipment and services, this limitation inhibits the ability of U.S.
firms to compete in a global market. Foreign countries point to sec-
tion 310(b) as a reason to deny U.S. companies entry into their
markets.

The bill creates a system of reciprocity for common carriers.The
FCC may grant a common carrier license to an alien, or foreign
corporation if the FCC finds that there are equivalent market op-
portunities for U.S. companies in the foreign country where the
alien is a citizen or a corporation is organized.

5. The Modification of Final Judgment (MFJ)
In 1982, the Department of Justice (DOJ) settled an antitrust

case against AT&T. Under the agreement, AT&T agreed to spin off
its local telephone companies in exchange for maintaining its
equipment and long distance businesses. AT&T and DOJ agreed
that the 22 Bell Operating Companies (BOCs) would be combined
into 7 Regional Bell Operating Companies. (RBOCs). The decree
took effect on January 1, 1984.

The MFJ also provided that the BOCs would be barred from pro-
viding long distance (the "interLATA" restriction) or information
services and from manufacturing communications equipment.
These restrictions were imposed out of concern that the BOCs
would use their monopoly over local telephone service to harm con-
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sumers and gain an unfair advantage over competitors in the long
distance, manufacturing, and information services markets.

The "line-of-business" restrictions on the BOCs were not in-
tended to be permanent. In 1991, the District Court removed the
information services restriction entirely, but the restrictions on
manufacturing and long distance continue to apply.

6. The Public Utility Holding Company Act of 1935

Unlike most electric utility companies, the Public Utility Holding
Company Act of 1935 (PUHCA) restricts the 10 registered electric
utility holding companiesI and their operating subsidiaries from
making investments outside of the utility business. Specifically,
section 11 of PUHCA restricts registered companies to businesses
that are "reasonably incidental, or economically necessary or appro-
priate" to the operations of an integrated utility system and that
are "necessary or appropriate in the public interest." As adminis-
tered by the Securities and Exchange Commission (SEC), these re-
quirements mean that registered holding companies are generally
limited to investments that primarily involve their core electric
utility business. Thus, for example, while a registered holding com-
pany is generally able to own an internal telecommunications sys-
tem necessary for control of power plants and other utility uses, it
and its subsidiaries are limited in their ability to sell excess tele-
communications capacity to other parties.

PUHCA restricts registered holding companies from investing in
telecommunications infrastructure, specifically the construction of
fiber optic links and other facilities for general service to the pub-
lic. In addition, many end-use applications that could provide the
incentive for investment in infrastructure construction may also ex-
ceed core utility functions and thus impede the ability of a reg-
istered holding company to invest. As a result, registered holding
companies may be precluded from competing in telecommuni-
cations and information markets, thus potentially limiting
consumer choice and resulting in higher prices, unless current
PUHCA restrictions are loosened with respect to investment in
telecommunications infrastructure and applications. Entry by utili-
ties could significantly promote and accelerate competition in tele-
communications services and deployment of advanced networks.

B. NEED FOR THE LEGISLATION

1. Universal service and local competition
The need to protect and advance universal service is one of the

fundamental concerns of the Committee in approving the Tele-
communications Competition and Deregulation Act of 1995. The
bill addresses the universal service concerns in several ways.

First, it makes explicit the FCC's current implicit authority to re-
quire common carriers to provide universal service. Second, the leg-

'Under PUHCA, registered holding companies are generally those that operate multistate
systems. The 10 registered electric utility holding companies are: Central and South West Corp.,
the Southern Co., Entergy Corp., American Electric Power Co., Inc., New E gland Electric Sys-
tern, Allegheny Power System, Inc., General Public Utilities Corp., Eastern Utilities Associates,
Unitil Corp., and Northeast Utilities. In addition, there are three gas registered holding compa-
nies: Columbia Gas System, Consolidated Natural Gas Co., and National Fuel Gas Co. We
changes made by section 302(b) of the bill apply equally to all registered companies.
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islation provides a mechanism to achieve greater consistency be-
tween Federal and State actions to protect universal service.

The bill sets forth a Federal responsibility for establishing uni-
versal service policies, but recognizes the primary importance of
the States in developing policies to define, protect and advance uni-
versal service. It creates a Federal-State Joint Board through
which the FCC can obtain the States' views with regard to appro-
priate universal service mechanisms. The Joint Board after receiv-
ing the States' recommendations may propose modifications of
amendments to the definition of and the adequacy of support for
universal service.

The bill directs the FCC and the Joint Board to base their poli-
cies on several principles. Among others, these include: providing
quality services at just, reasonable, and affordable rates; providing
access to advanced telecommunications and information services in
all regions of the nation; and, providing consumers in rural and
high cost areas access to services comparable to those provided in
urban areas.

The legislation reforms the regulatory process to allow competi-
tion for local telephone service by cable, wireless, long distance,
and satellite companies, and electric utilities, as well as other enti-
ties.

The bill preempts almost all State and local barriers to compet-
ing with the telephone companies upon enactment of the bill. In
addition, the measure requires telecommunications carriers with
market power over telephone exchange or exchange access service
to open and unbundle network features and functions to allow any
customer or carrier to interconnect with the carrier's facilities. Sev-
eral States (such as New York, California, and Illinois) have taken
steps to open the local networks of telephone companies.

The bill gives the FCC greater regulatory flexibility by permit-
ting the FCC to forbear from regulating carriers when it is in the
public interest. This provision will allow the FCC to reduce the reg-
ulatory burdens on new entrants. It will also permit the FCC to re-
duce the regulatory burdens on the telephone company when com-
petition develops or when the FCC determines that relaxed regula-
tion is in the public interest.

2. Long distance relief for the BOCs
The bill establishes a process under which the BOCs may apply

to enter the interLATA market. It reasserts Congressional author-
ity over this issue.

Section 255 of the bill establishes a checklist of specific actions
BOCs must meet in order to fully open local telephone service to
competitors. The checklist requires the BOCs to make specific fa-
cilities and services available on an unbundled basis to other pro-
viders. Among other specific requirements, the BOCs must provide
access to poles, ducts and conduits; offer emergency and directory
assistance; and provide transmission and switching services
unbundled from other communications services so other carriers
can purchase these services on an as-needed basis. By opening up
local telephone service and long distance to competition, the Com-
mittee anticipates consumers will have a greater choice of services
and providers.
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Upon an FCC finding that a BOO has complied with the check-
list and other measures, the BOO will be permitted to offer long
distance services.

3. Manufacturing authority for the BOCs
Section 222 of the bill removes BOO manufacturing restrictions

by tying entry into manufacturing to the competitive checklist in
new section 255(b) of the 1934 Act.

The bill provides certain authority immediately. At enactment,
BOCs may engage in research or design activities related to the
manufacture of telecommunications equipment or customer prem-
ises equipment. Further, BOCs would be permitted to enter into
royalty agreements with other manufacturers.

BO~s are permitted to enter immediately into arrangements
with an unaffiliated manufacturer in developing a product (either
with funding or technical assistance) and would receive royalties
upon the manufacturer's sale of the product to third parties.

When BOCs have been found by the FCC to be permitted into
long distance, they may also enter manufacturing. In conducting
their manufacturing activities, the BO~s must comply with the fol-
lowing safeguards:

No Joint Manufacturing-To prevent collusion, the BOCs
cannot manufacture in conjunction with one another. The bill
requires that, if the BOCs decide to manufacture, they will cre-
ate independent manufacturing entities that will compete with
each other as well as with existing manufacturers.

Separate Affiliates-The BO~s must conduct all their manu-
facturing activities through separate affiliates. The affiliate
must keep books of account for its manufacturing activities
separate from the telephone company and must file this infor-
mation publicly.

No Self-dealing-(1) The BOC must make procurement deci-
sions and award all supply contracts using open, competitive
bidding procedures, must permit any person to participate in
establishing standards and certifying equipment used in the
network, may not restrict sales or equipment to other local ex-
change carriers, and must protect proprietary information con-
cerning standards and certification of equipment unless specifi-
cally authorized.

No Cross-subsidization-The BOO is prohibited from subsi-
dizing its manufacturing operations with revenues from its
telephone services.

Protections for Small Telephone Companies-A BOC manu-
facturing affiliate must make its equipment available to other
telephone companies without discrimination or self-preference
as to price delivery, terms, or conditions.

Close Collaboration-Any BOC may engage in close collabo-
ration with any unaffiliated manufacturer.

4. Telephone company entry into cable
The bill permits telephone companies to enter cable and cable to

offer telephone services immediately upon enactment.
The bill does not require telephone companies to obtain a local

franchise as long as they employ a video dial-tone system that is
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operated on a common carrier basis open to all programmers. If a
telephone company provides service over a "cable system" (that is,
a system that is not open to all other programmers), the telephone
company will be treated as a cable operator under title VI of the
1934 Act. Video providers are required under section 214 of the
1934 Act to seek a certificate from the FCC to construct facilities
to provide these services. The bill lifts this section 214 requirement
effective one year after enactment.
5. Entry by the registered electric utilities into communications

Allowing registered holding companies to become vigorous com-
petitors in the telecommunications industry is in the public inter-
est. Consumers are likely to benefit when more well-capitalized and
experienced providers of telecommunications services actively com-
pete. Competition to offer the same services may result in lower
prices for consumers. Moreover, numerous competitors may offer
consumers a wider choice of services and options.

Under current law, holding companies that are not registered
may already compete to provide telecommunication services to con-
sumers. There does not appear to be sufficient justification to pre-
clude registered holding companies from providing this same com-
petition. Rather, there are compelling reasons for allowing reg-
istered holding companies to compete in the telecommunications
market.

First, electric utilities in general have extensive experience in
telecommunications operations. Utilities operate one of the Nation's
largest telecommunications systems-much of it using fiber optics.
The existence of this system is an outgrowth of the need for real
time control, operation and monitoring of electric generation, trans-
mission and distribution facilities for reliability purposes. Within
the utility world, registered holding companies are some of the
more prominent owners and operators of telecommunications facili-
ties. For example, one registered holding company, the Southern
Co., has approximately 1,700 miles of fiber optics cables in use,
with several hundred more miles planned.

Second, electric utilities are likely to provide economically signifi-
cant, near-term applications such as automatic meter reading, re-
mote turn on/turn off of lighting, improved power distribution con-
trol, and most importantly, conservation achieved through real-
time pricing.

With real-time pricing, electric customers would be able to repro-
gram major electricity consuming appliances in their homes (such
as refrigerators and dishwashers) to operate according to price sig-
nals sent by the local utility over fiber optic connections. Electricity
costs the most during peak demand periods. Since consumers tend
to avoid higher than normal prices, the result of real-time pricing
would be significant "peak shaving" reduction in peak needs for
electric generation. Because electric generation is highly capital in-
tensive, reductions in demand can become a driving force for basic
infrastructure investment in local fiber optic connections. Reg-
istered holding companies are leaders in the development of real-
time pricing technology.

Third, registered holding companies have sufficient size and cap-
ital to be effective competitors. Collectively, registered companies
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serve approximately 16 million customers-nearly one in five cus-
tomers served by investor-owned utilities. Three registered compa-
nies who have been active in the telecommunications field, Central
and South West, Entergy, and Southern Co., have contiguous serv-
ice territories that stretch from west Texas to South Carolina.

To ensure that PUHCA amendments which allow registered
holding companies to invest in telecommunications and related
businesses are in the public interest, section 102(h) and section 206
of the reported bill contain consumer protection provisions. The bill
requires any registered holding company that provides tele-
communications services to provide that service through a separate
subsidiary. It shall conduct all transactions with its subsidiary on
an arm's length basis and shall not discriminate in the provision
or procurement of goods, services, facilities and information be-
tween its subsidiary and any other entity. The bill also prohibits
cross-subsidization and provides State commissions and the Fed-
eral Energy Regulatory Commission (FERC) access to books and
records of communications entities associated with registered hold-
ing companies. It allows independent audits by State commissions
of affiliate transactions.

6. Alarm services

The U.S. alarm industry today protects the life, safety, and prop-
erty of more than 17 million homes and businesses. The industry
is a full and vigorous competitive market with more than 13,000
alarm companies employing approximately 130,000 workers.

The Committee believes the legitimate concerns of the alarm in-
dustry have been addressed in sections 251 and 252 of the bill. The
interconnection requirements will open the local exchange monop-
oly to competitors, thus providing the alarm industry with alter-
native service providers. Further, section 252 ensures that any
BOC entering the alarm industry will create a separate subsidiary
for the alarm entity, and the BOC is prohibited from cross-subsidiz-
ing its alarm business.

The Committee bill allows the BOCs into the alarm business
after they have received approval to provide long distance. When
BOCs are permitted to provide these services, the bill establishes
an expedited complaint proceeding at the FCC in the event of per-
ceived anticompetitive practices by a BOC.

7. Spectrum flexibility for broadcasters

o The bill permits broadcasters to use their spectrum for new serv-
ices so long as they continue to provide broadcast programming
that meets their public interest obligations.

As technology becomes more advanced, local broadcasters have
had to experiment with and inaugurate new services. The conver-
sions from black-and-white to color and from monaural to stereo
sound, and the increase in electronic remote news-gathering, have
all brought changes to the future viability of local broadcasting.
Other changes have come from the desire to provide new services
to underserved populations, e.g., closed captioning for the hearing
impaired and second language channels. Some services, such as
teletext, have failed. But in every instance, technical advances have
facilitated the provision of new services that have been introduced
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by the broadcast industry in its existing broadcast spectrum. While
the Government has played an important facilitating role, setting
broad technical and service standards, the ultimate success of each
innovation has been determined by the public and the marketplace.

The bill acknowledges that the public has been well served by
this process. Despite the introduction of numerous costly improve-
ments in service, local broadcast service remains universally avail-
able, reaching 98 percent of American homes, a degree of coverage
which exceeds even the percentage of homes receiving telephone
service. As a consequence, the leadership of the local television
broadcasting system in introducing new services and technologies
has benefited all citizens, not just those who can afford subscrip-
tion services and live in areas where those services are available.

Advanced television, digital compression, and other technological
service innovations hold the potential to bring a variety of new
services to consumers. Broadcasters seek to pursue these opportu-
nities within existing broadcast radio spectrum, without govern-
mental financial support, in a manner which will assure the contin-
ued availability of top quality broadcast service to all Americans.
Broadcasters who use the spectrum for commercial services are re-
quired to pay fees for the use of this spectrum.

8. Obscenity and other wrongful uses of telecommunications
During consideration of the bill in Executive Session, an amend-

ment was offered to address an increasing number of published re-
ports of inappropriate uses of telecommunications technologies to
transmit pornography, engage children in inappropriate adult con-
tact, terrorize computer network users through electronic stalk-
ing," and seize personal information.

The amendment, which was adopted by voice vote, modernizes
the protections in the 1934 Act against obscene, lewd, indecent,
and harassing use of a telephone. These protections are brought
into the digital age. The provisions increase the penalties for ob-
scene, harassing, and wrongful utilization of telecommunications
facilities; protect privacy; protect families from uninvited cable pro-
gramming which is unsuitable for children; and give cable opera-
tors authority to refuse to transmit programs or portions of pro-
grams on public or leased access channels which contain obscenity,
indecency, or nudity. The measure specifically excludes from liabil-
ity telecommunications and information service providers and sys-
tem operators who are not themselves knowing participants in the
making or otherwise responsible for the content of the prohibited
communications.

9. Conclusion
There are several reasons for this legislation. The 1934 Act has

not been rewritten since its original passage. Its provisions are no
longer adequate in a world of competition for telephone services
and increasing diversity of media. Further, much of current com-
munications policy is being set by a single Federal district court en-
forcing the MFJ. Reducing regulation of the telecommunications in-
dustry will spur the development of new technologies and increase
investment in these industries, which will create jobs and greater
choices for consumers. The United States telecommunications in-
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dustry is competitive worldwide. By reducing regulation and bar-
riers to competition, the bill will help ensure the future growth of
these industries domestically and internationally.

LEGISLATIVE HISTORY

During the 104th Congress, several legislative proposals were in-
troduced to address the need for telecommunications reform. One
of these bills, S. 1822, was introduced in February 1994 by Senator
Hollings and Senator Danforth, Chairman and Ranking Republican
Member, respectively, of the Committee on Commerce, Science and
Transportation, among others. Altogether, the Committee heard 31
hours of testimony from 86 witnesses during 11 days of hearings.
In open executive session on August 11, 1994, the Committee re-
ported a substitute to S. 1822, the Communications Act of 1994, by
a vote of 18-2. The measure was not considered by the full Senate
before the end of the Congress.

At the beginning of the 105th Congress, on January 31, 1995, a
Republican draft entitled "The Telecommunications Competition
and Deregulation Act of 1995" was circulated by Senator Pressler,
Chairman of the Committee on Commerce, Science and Transpor-
tation. A Democratic response entitled "The Universal Service Tele-
communications Act of 1995" followed from Senator Hollings, Rank-
ing Democratic Member of the Committee on Commerce, Science
and Transportation, on February 14, 1994.

The full Committee on Commerce, Science and Transportation
held 3 days of hearings.

JANUARY 9, 1995 HEARING

The first full committee hearing was on January 9, 1995 and
dealt with telecommunications legislation in the 104th Congress.

Witnesses were the Hon. Bob Dole (R-KS), Senate Majority Lead-
er Hon. Thomas Bliley (R-VA), Chairman, House Commerce Com-
mittee Hon. Jack Fields (R-TX), Chairman, House Commerce Com-
mittee Subcommittee on Telecommunications and Finance.

Senator Dole advocated quick passage of telecommunications leg-
islation. He noted that rural Americans are concerned about tele-
communications legislation, as it offers tremendous opportunities
for economic growth. He testified that legislation should underscore
competition and deregulation, not reregulation.

Chairman Bliley stated that the goals of telecommunications leg-
islation should be to: (1) encourage a competitive marketplace; (2)
not grant special government privileges; (3) return telecommuni-
cations policy to Congress; (4) create incentives for telecommuni-
cations infrastructure investment, including open competition for
consumer hardware; and (5) remove regulatory barriers to competi-
tion.

Chairman Fields stated that telecommunications reform is a key
component of the legislative agenda of the 104th Congress. He
chastised those who speculated that Congress will be unable to
pass telecommunications legislation this year. He asserted that the
telecommunications industry is in a critical stage of development,
and that Congress must provide guidance.
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