Daar Sir:

I would iike to suggest that you examine the controversy that
surrounds the publication of "108 Years of National Geographic
Magazine on CD~ROM.* This story deals with the rights of freelance
creater to control the electronic publishing of their work. The
issue could lead to eventual changss in the copyright lLaws.

There are ssveral points relative to how this product has been
produced and marketed that could make a very informative and
interesting busineas article for the washington Posat.

This 30 disc set, releasad in Septsmber 1957, contains avery
article and picture ever published in National Geographic¢ Magazine.

The controversy began developing in May 1997 when photographers
and writers first learned of National Geographic’z plans. In June
the Society announced they would pay nothing to freelance writers
and photographers for this additional use, At that point many who
have been published in the magazine informed the Society that they
did not want their pictures used on the disc unlesa thay were
compengated in soma way, : '

It is the Society’s position that their "collective works®
copyright entitles them t0 reuse this materjal in this way,
regardleses ©f any contractual conditions to the contrary. The
Soclety also feels that a copyright decision in U.§. District
Court, Southern District of NY (Tasinl at. al vs. New York Times
at, al.) announced in  August bholstears  their position,
Photographers believe there are critical factual differences in tha
two cases. Tasini delt with situations where no contracta existad

~and did not deal with contracts in any way.

In Decamber two copyright suits were filed in Federal court
against National Geographic. There is at least one other group of
about 30 photographers and stock agepcies negotiating with National
Gaocgraphic and considering how and when they nay file.

The first suit filed was Douglas Faulkner et.al. va. National
Geographic Society et.al. Case Number 97 CIV 9351, For more
information on this action call Stephen Weingrad 212-244-4187. The
second case was file in Federal Court in Miami and 1t is Jerry &
Idaz Graenberg vs. National Geographic Society et.al. Case Number
97 CIV 3924, Mr. Greenberg’s lawyer Norman Davis can be reached at

J05-577-24988.

One Key thing to understand i» that while Natlonal Geographic has
a large staff, a huge percantage of the materlal published in the
magazine is produced by freelance photographers. We have
determinaed that in the years 19886 through 1995 alone, over 1,300
non-staff photographers had pictures in the magazine (see attached
list). In addition there weres published images supplied by 60
stock photo agencies and at least 18 newspapers. There is no
guestion that NGS8 has the right to republish, without additional
compensation, work produced by ataff photographers and writer. The
controversy revolves arcund the work produced by non-staffars.

In addition there seems to be A housa cleaning of Xaey personnel
taking place. fThe Washington Post has alrsady announced that Raeg
Murphy, the President of the Soclety will be retiring. In addition
at the end of 1997 Thoma= Kennedy, Director ¢f Photography for the




magazine and Suzanne Dupre, Secretary of the Soclety and Chiaef
Counsel were fired. We undersitand that Me. Dupre’s chief asslistant
resigned in protest. In addition, we understand that Robert B.
8ims one of three Senior Vice Presidents and a public affairs
specialist for the Soclety was also fired. We assume Mr, Sims was
also removed from his board position. ' ' ‘

Rumors have it that the firings of Ms. Dupre and Mr. Kennedy snre
ralated to the CD-ROM project, but we do not have quotable smources
te¢ substantiate these rupors. Since Mr. Sims has been involved in
Public Affairas, his firing may also bwa related.

One source that may be ussful in your ingquiries is Robert E.
Gilka. - Mr. Gilka was Director of rhotography at HNational
Geographlic Magazine until he retirsd in the late 1580’s. He wae
the person who nagotiated the agreements with wmany of the
photographers who nare now claiming that they are entitled %o
additional compensation for this use., Mr. Gilka lives in Arlingten
and his phone nunber is 703-524-0060. , -

We believe Mr., Gllka will testify that in the vast majority of
casas ha negotiated the photoyraphers and stock aganclas wers
providing Nationpal Geographic with one-~time usage righta (first
rights in the case of assignments) for the fee paid by Rational
Geographic., It was the clear understanding of both parties at the
time that the photographers would be pald for additional re-uses of
the images, with a faw specific and minor axceptions that were
spalled out in the contracta. _

. In nearly all cases thers wera written contracts with the rights
of both parties clearly spselled out. The standard contract varied
somevhat from job to job over the years, but in general the kay
language concerning rights is am follows:

All photographs taken by you under this Agreement will ba
considered as gpecially commissioned for use by NGS and upon
creation all rights, including the copyright and world
publication rights, to these photographs will automatically, by
virtue of this Agreement, be deemead transferred explusively and
indefinitely to NGS, subject to the following provisions:

{a) any photographs not selected for publication by NGS will

be returned to you aleng with all rights to sald photographs

under the following conditions:

(i) none may be made available to anyona for publication
until sixty days after NGS has published ite selaections and
none will aver be made available for publication to the
three foreigh language facsimiles of the Magazine: Reviata
de Geografia Universal (published in Mexico), Revista
Geografica Universal (published in Brazil), and Airons
magazine (published in Italy):

(1i) it is undersmtood that any necassary rights claarance
or releage for non-NG3 publication ik your independent
responsibility;
(iii) NGS may make &and retain copies of some of the
photo?raphn {("refersnce selecta") for reference purposes
conly in its Illustrations Library;

(b) it NGE makes further use (promotional, advertising,




exhibition, andiovisual or other esditorial use) of the
photograph selscted for publication, it will ake
additional appropriate payment to you kut no such
additional payment will be made if the use ia a8 part of an
non-promotional KNGS photegraph in an exhibit or in a non-
promotional audio-visual presentation or lecturs given Dby
an NGS amployee or under NGE auspices;

The photographers contend that Natlonal Geograpbic Society muat
abide by the terms of their own contract - specifically item (b).
NGS seems to be taking the position that they don’t want to comply
with item (b) and that photographers will have to take the magazine
to court if they want a mettlenmant,

The photographars contend that there is no tranafer of copyright
unless National Geographic abides Dby the other terms of its
contract. - -

There are other imsues:

1 = Many of the photographers worked for lower than normal rates
for the non-profit National Geographic Socisty. 'They did this
because they wantad to promote geographic and environmental
education. Now NGS has transferred the images of the photographers
to a "for profit" organization National Geographic Interactive.

(a) This action i= in express violation o©f all agraements
National Geographic has made with all stock photo agencies, because
the language on all deliverias and involcaes from such organization
specifies that, "This agreement (the licensing of usage of
particular photos) is not assigpable or transferakle on the part of
the recipient.” The Picture Agency Council of Americas, the
leading trade assocliation in the U,5. for stock photo agencies, has
opposed this action by National Geographic Society. For more
information on their position you can contact Lonl Schroeder at
800-487-7222,

(b} The sole purpose of this transfer was fadaral tax avoldance.
The Society wants to engage in for profit activities and still
maintain their non-profit status for u magazine that ie a very
commercial venture. They want to use assets of the Sociaety that
were obtained under non-profit rules, and some assets the Society
dosan’t even own, to engage in profit making ventures.

(¢) This puts NGS in a very unfair competitive position with all
major publishers who have to pay federal taxes on thair profits.

(d) - The tax status nay be worth exploring. On October 20, 199§
NGS received a private letter ruling (PLRR 9542045) from the IRE
allowing then to engage in for-profit activities and still maintain
their non-profit status for the magazine. Thia ruling is
conditional based on representations that Geographic made at the
time about how they conduct their business. We believe the
rapresentations they made at the timae may no longar be an accurate
;;g%;ction of how thay operate and thus the exemption may no longer

2 - Most freelance photographers and writers who continue to do
occasional assignments for the magazine are afraid.to speak out for




thelr rights for fear that the magazine will never give tham
another asslgnwent. Fortunately, there 15 a growing number of
professional photographers whe have no desira to ever work for
Natiohal Geographic Magazine again. Three who have been
significant contributors in the past are: Fred Ward at 301-299-
5330, ILoren MecIntyre at 703-%538-4929 and Charles O‘Rear in
california at 707-963~2663. If you neaed more names let me know,

3 = One of tha complainants in the Faulkner case is Matrix
Internaticnal, Inc, a New York stock agangy. Ovar the years they
have licenced rights to National Geographic for the ona~time use of
savaral impages that werse originally shot for other c¢lients.
Geographic had no right to re-use these imagas without paying an
additional fee and Matrix would not be carrying out their flducjary
chligations to their photographers if they did not try to collect
for thase uses. o .

Someone at National Geographlc Magazine (it is unclear who) has
heen telling photographers that if they are represented in any way
by Matrix they wlll never be allowsd to work for National
Geographic Magazine again. For more information on this you can
contact Barbara Sadick at Matrix in New York at 212-477-9500.

4 « One of the issues in the Greenberg case is that National
Geographic not only re-used his pictures as they appeared in the
magazine, but they used one of his pictures in a new advertisement
for Natlonal Geographic that appesrs on all 30 disea. . They have
refused to compenszate him for this use and made it necessary for
him to £ile suit in Fedaral Court.

> - The guality of printout that is possible from thase dilscs in
excellent. Thus, photographers have a legitimate concern about the
possible stealing and mis~usa of their work by individuals who
purchase these disc sets, ' .

§ =~ The photographers and writers believe that the product is a
valuable and useful tool, and are not in any way trying to prevent
Natlonal Geographic from publishing this typa of product. They
almply believe that their words and plctures are a critical
glement, if not the whola element, in what i buing sold and they
be%ieve they are entitled to a portion of the revenuas from these
sales, :

7 - I have attached a list of potential claims we belleve
photographers and writers have againat National Gaographic.

It you have any questions, plaase call.

PG. ¢
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Tne following was published in the Los Anceles Times 5/12/97. The column by Greg Miller
was distributed on the Internat by American Sccilsty of Journalists and Authors contracts
watch. This is not the full text of the article (space betwaen the lst and 2nd graphs).
The full text may have other useful information.

Natl Geographic Society has undertaken some of the most daunting
sournalistic missions imaginable, sending writers and photographers to
retrieve captivating images and stories from the most remote corners of the
globe. Now the society's multimedia division Is5 in the midst of a
breathtaking mission of its own: cramming 108 years' worth of magazines
inte a boxed collection of CD-~ROMs. .

..... Larry Lux, managing dlrector of National Geograpluc
Interactive...says the magazine still isn’'t sure how it will accompllsh the
task, “wWhat we're doing is poring over" old econtracta, he said, ~and until
we're done it's hard to say how it's going to shake out.®

For starters, National Geographic has enlisted the help of a Mill Valley
company, Total Clearance, that speclalizes in negotiating and clearing
e@lectronic publication rights. Jill Rlofs, founder of the company, said
Total Clearance has spent the last six years asgambling a huge database of
addresses and phone numbers for writers and photographers, as wall as
actors, announcers and any other professicnals whose material might be of
digital use. S$till, she said, a project like National Geographic's will
take months to complets, and even then will involve compromise.

“You're obligated to do your best to clear the rights,' she said, "If we
cry to locate an individual and can't find him, but have a huge paper
trail, we can say we've done due diligence. But you're still assuming a
risk."'

The risks, she said, include being sued and having the product pulled
from store shelves.

The whole process is being meonitored by trade associations, such as the
2merican Society of Journalists and Authora, and other groups whose members
have something at stake in the project.

The payments for electronic rights vary widely depending on the work and
the way it will be used, steinmetz [(a photographer] said that these days,
publications will sometimes pay as much as $100 extra per day to acquire
upfront the digital rights to pictures from an assignment.

But in the case of National Geographic's CD-RCGM project, he sald, a Fair
payment might be a royalty of a few pennies for every 100 boxes sold..

Meanwhile, Lux and hiz staff are still shooting for a fall release of
the boxed set, which will include about 30 CD-ROMs and cost about $189,

Lux szaid the collecticn is designed primarily for use by schools and
longtime subscribers who until now have kept copies of the yellow-bordered
magazine in growing piles.

This is not budgeted teo be a profit generator,” Lux said.
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Subject: National Geographic

Date: Mon, 14 Apr 1997 23:22:30 +0800 (WST)

From: Iim Pickerell <jim@chd.com>

Reply-To: jim@chd.com

To: Multiple recipients of list <stockphoto@info.curtin.edu.au>

GEOGRAPHIC ON DISC

National Geographic will be releaging this fall & series of discs of eavery
isgue of National Ceographic covering over 100 yeary from 1888 to the

present.

According te Bob Madden, haad of Nagional Geographic Interactive, there
will be 30 discs in the series with approximately three and a half years of
igsues on each dige. The entire National Geographic index will also be
included on all dises., Thus, by placing any dise iato a computer the user
will be able to look up a particular subijset and determine which diso

contains that story.

Each page in the magazine is being individually scanned and will appear
exactly as it did in the magazine. The images will not ke scanned
saparately. The file zize for each page will be approximately 80K. while
the pages are scanned ipdividually they will normally appear as spreads on
the screen.

Madden saye, "If you like pixels you love these images because you can #ee a
lot of pivels in them." These will be straight JPEG files. User will be able
to print out ths pages, but a copyright notice will appear on the hottom of
each page when it is printed. There is no plan to use Digimark technology on
the images so they might be tracked if they were transferred inte another

on-line program.

It ig not elear whether school children will be allowed to copy inages from
the digk and uses them in their own projects. However, it is becoming a
commeon practice of many publishers to anthorize this educstional use.

Angele Grima who iy in charge of working out the arrangements for rights
te these images said "No comment, " when asked what type of arrangements
would be made to compensate photographers for their work.

Clearing copyrigit on this project may well be a nightmare., Copyright will
have expired on some of the older materxial. But, everything since 1976
will be a different ball game. Geographic clearly owns the gtaff produced
material, but in the last couple decades an increaging amount of the work
for the magazine has been done by freelancers. A couple years ago they
ware down to two staff photographers. Now they have 2ix.

When it comes to the freslance work there were several different deals.
Pach contract was different. There were individuals who did one or more
steories on a straight contract bagis and owned all secondary rights, Then
there were’'varying agreements with the photographers who had contracts
guarankeeing them a certain number of days work per yeaxr. In gome, but
certainly not all, of these cases may have granted some secondary usges.

Many of the photographers alzo wraote for the magagine and received
compengaticon as writers., FEach writer may have a different agresment as
well as the photographers. We know of ong photogzapher/writer who hag a
specific written agreement transferring the copyright back to him.

The nearest precedent for thia was "The Face of LIFE" disc that was
published in late 19%4, This disc contained 1800 Life covers from ths years
1936 through 1%7%. It alse contained more than 2200 other zelected

imagee, but nearly 2ll of these were produced by #taff photographers.

In their letter to photographers Life said, "While ag a legal matter we ars
not gbhligated to make any additional payments to reproduce our covers, in
the spirit of this project we decided to make 3 payment to all non-staffers
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Date: Mon, 14 Apr 1997 23:22:30 +0800 (WST)

From: Jim Plckerell <jim@chd.com> I
Reply-To: jim@chd.com !
To: Multlple recipients of list <stockphoto@info. curtin.edu.au> I

Subject: National Geographic lg
I

GEOGRAPHIC ON DISC

Mational Geographic will be releasing this fall & feries of discs of every
| iggue of National Ceographic ¢overing over 100 years from 18838 to the
present.

Aoeording to Bob Madden, head of Narional Geographie Interactive, there
will be 20 discs in the serieg with approximately three and a half years of
igsuee on each dige. The entire National Geographic index will alao be
ineluded on all digeg., Thus, by placing any dige inte a computer the user
will be able to look up a particular subject and determine which dise
containg that story.

Each page in the magazine ig being individually scanned and will appesr

oxactly ag it did in the magazine, The images will not be scanned

caparately. The file zize for each page will be approximately 80K. wWhile
. the pages are scanned individually they will normally appear as spreads on
E the screen.

Madden saye, "If you like pixels you love these images becauze you can see a
lot of pixels in thém." These will be @traight JPEG files. Ugser will be able
te print out tla pages, but a copyright notice will appear on the bottom of
each page when it is printed. There is no plan to use Digimark technology on
the images 80 they might be tracked if they were transferred inte another
on-line progranm.

It ip not clsar whether school children will be allowed to copy images from
the dizk and uses them in their own projects. However, it is becoming a
common practice of many publishers to authorize this educational use.

Angelo Grima who i# in charge of working out the arrangements for rights
to thesa images gald "MNo comment, " when asked what type of arrangements
would be made o compeansate photdgraphers for their wozrk.

Clearing copyright on thig projeot may waell be & nightmare., Copyright will
have expired on some of the older material. But, everything since 1976
will be a different ball game. Geographic clearly owns the staff preduced
material, but in the last couple decades an increasing amount of the work
for the magazins has been done by freslancers. A couple years ago they
ware down to two staff photegraphers. Now they have six.

When it comes to the freslance work there were several different deals.
Each contract was different. There were individuals who did cne or more
stories on a straight contract basis and owned all segondary rights, Then
there were'varving agreements with the photographers who had contracts
guaranteeing them a gertain pumber of days work per year. In some, but
certainly not all, of these cases wmay have granted some gecondary uges.

Many of the photographers alge wgete fozr the wagazine azd received
compendation as writers. EBach writer may have a different agresment as
well as the photographers. We know of one photographer/writer who has a
specific written agresment transfezring the copyright back to him.

The nearest precedent for thiz was "The Face of LIFE" disc that was
published in late 1954, This disc contained 1800 Life covers from the years
1836 through 187Z. It also contained more than 2200 other selected

images, but nearly all of these were produced by staff photographers.

In their letter to photographers Life said, "While ss a legal mattex we are
not obhligated to wmake any additicnal payments to reproduce our covers, in
the spirit of thig project we decided to make a payment to all non-gtaffers
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Subject: Re: National Geographic
l ‘ Date: Tue, 15 Apr 1997 22:20:25 +0800 (WST)
! From: Igiooking@aal.com
To: Multiple recipients of list <stockphoto@info.curtin.edu,au>

I have information from a source I will not name, but who i one of the most
honest and reputable people I khow. He is also "well placed* within the NGS
arena. When we last spoke, 2 months ago, it wasz hig understanding that NGS
will NOT be offering any additional payment to any of the photographers whoge

work will appear in this massive digital ""xerox" of every copy of the
magazine svar publighed,

Would NGS's own stock agency, the NGS Image Collection and Image Sales
Divigion, ever allew this kind of free usage for one of their clients?

Me thinks rhis rne will visie the esourts.






