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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

JERRY GREENBERG, individually and IDAZ
GREENBERG, individually,

Plaintiffs,

V.

NATIONAL GEOGRAPHIC SOCIETY, a
District of Columbia corporation,

NATIONAL GEOGRAPHIC ENTERPRISES,
INC., a corporation, and MINDSCAPE, INC,, a
California Corporation,

Defendants.

Case No. 97-3924 Civ-Lenard
Magistrate Judge Tumoff -

NOTICE OF FILING ORIGINAL
AFFIRMATION OF NAOMI J. GRAY
IN SUPPORT OF DEFENDANTS’
CROSS-MOTION FOR PARTIAL
SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFFS’
MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO NUMBER OF
WORKS INFRINGED

PLEASE TAKE NOTICE of the filing of the original Notice of Filing Original

Affirmation of Naomi J. Gray in Support of Defendants’ Cross-Motion For Partial

Summary Judgment and in Opposition to Plaintiffs’ Motion for Partial Summary

Judgment as to Number of Works Infringed.

MY 6,
2003

MI1:1119368\0112K3501!. DOCY64930,0004

Respectfully submitted,

o P A

ROBERT G. SUGARMAN, ESQ.
robert.sugarman@weil.com

NAOMI JANE GRAY, ESQ.
naomi.grav@weil.com

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153

(212) 310-8000

- and -

Edward Soto, Esq. (265144)
edward.soto@weil.com
Peter Berlowe, Esq. (0143650)
peter.berlowe@weil.com




WEIL, GOTSHAL & MANGES LLP
701 Brickell Avenue, Suite 2100
Miami, FL 33131
(305) 577-3100
Attomneys for Defendants

- and -

Terrence B. Adamson, Esq. ;
Executive Vice President

National Geographic Society

1145 17th Street, N.W. 20036-4688

Of Counsel

CERTIFICATE OF SERVICE
WE HEREBY CERTIFY that the foregoing has been sent by Federal Express this
6th day of May, 2002 to Norman Davis and David A. Aronberg, Steel Hector & Davis LLP, 200

South Biscayne Boulevard, 40th Floor, Miami, Florida 33131-2398, attorneys for Plaintiffs.

oy Pl Bt

Peter Berlowe, Esq. (0143650)
peter.berlowe@weil.com

WEIL, GOTSHAL & MANGES LLP
701 Brickell Avenue

Suite 2100

Miami, FL 33131

(305) 577-3100

Attorneys for Defendants
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA
Case No. 97-3924 CIV-LENARD-SIMONTON

JERRY GREENBERG, individually
and IDAZ GREENBERG, individually,

Plaintiffs,

Y.

NATIONAL GEOGRAPHIC SOCIETY, a
District of Columbia corporation, NATIONAL
GEOGRAPHIC ENTERPRISES, INC,, a
corporation, and MINDSCAPE, INC., a Affirmation Of Naomi Jane Gray In
California corporation, Support Of Defendants’ Cross-Motion
Defendants. For Partial Summary Judgment And In
Opposition To Plaintiffs’ Motion For

Partial Suromary Judgment As To
Number Of Works Infringed

NAOMI JANE GRAY, an attorney duly admitted to practiée law before this
Court, affirms the following to be true under penalty of perjury:

1. I am associated with the law firm of Weil, Gotshal & Manges LLP,
attorneys for Defendants in this action. I respectfully submit this affirmation in support of
Defendants’ Cross-Motion for Partial Summary Judgment and in Opposition to Plaintiffs’
Motion for Partial Summary Judgment as to Number of Works Infringed. I make this
affirmation based on personal knowledge except where otherwise indicated.

2. I have participated in this case gince Plaintiffs commenced these

proceedings in 1997 and have been involved with all aspects of the proceedings including motion

practice and discovery. Currently, Defendants have taken no discovery from Plaintiffs regarding
the number of works for purposes of computing statutory damages as they have only just
commenced discovery with respect to this issue. Annexed herein as Exhibit 1 are true and
correct copies of (1) Defendants’ Second Request for Production of Documents dated May 6,

2002; (2) Notice of Deposition of Jerry Greenberg dated May 6, 2002; and (3) Notice of




Deposition of Idaz Greenberg dated May 6, 2002.

3. No prior request for the relief requested herein has been made.

Dated: New York, New York
May 6, 2002

AFNY 1111041360 INNY GO 1L DOCY64930.000

M%/gk ff;\m(

Naomi Jane Gray U
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 97-3924-CIV-LENARD-SIMONTON

JERRY GREENBERG, individually, and IDAZ
GREENBERG, individually,

Plaintiffs,

V.

NATIONAL GEOGRAPHIC SOCIETY, a
District of Columbia corporation, NATIONAL
GEOGRAPHIC ENTERPRISES, INC,, a
corporation, and MINDSCAPE, INC., a
California corporation,

Defendants.

Defendants' Second Request For Production of Documents

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Defendants National
Geographic Society, National Geographic Enterprises, Inc. and Mindscape, Inc., by their
attorneys, Weil, Gotshal & Manges LLP, hereby request that Plaintiffs Jerry Greenberg and Idaz
Greenberg produce each of the following documents in their possession, custody or control.

DEFINITIONS AND INSTRUCTIONS

. The “Amended Complaint™ shall mean the Plaintiffs’ Amended Complaint
dated December 23, 1997.

2. The term “conceming” shall mean relating to, referring to, describing,
evidencing or constititing.

3. “The Complete National Geographic™ shall mean the collection, in CD-
ROM or DVD format, of all issues of National Geographic Magazine (the “Magazine™).

4. “Document” shall have the same meaning as the term “document” in Rule
34(a) of the Federal Rules of Civil Procedure, and shall include all such itemns which would be

DEFENDANTS’ SECOND REQUEST FOR PRODUCTION
OF DOCUMENTS
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subject to inspection and copying under that Rule, including, but not limited to, all materials
written, printed, typed, photographed or recorded such as wntings, notes, correspondence,
memoranda, agreements, contracts, drafts, mark-ups, red-lined materials, proposals, offers,
minutes of meetings, agendas, reports, calendar or diary entries, drawings, graphs, charts, %ogs,
photographs, phone records, tape recordings, computer disks, computer printouts or tape, e-mail,
or any other data compilations from which information can be obtained or translated.
Documents which are subject to production include, but are not limited to, all documents within
the possession, custody or control of Plaintiffs or their agents and attorneys and shall be
produ;:ed as such documents are kept in the usual course of business by Plaintiffs.

5. The “Society” shall mean, collectively, National Geographic Society and
National Geographic Enterprises, Inc.

6. If any form of privilege or other protection from disclosure is claimed as a
ground for withholding responsive information contained in a document or comumunication, -
identify the client and the attorney and set forth, with respect to the document or communication,
the date, title, identity of the author, subject matter (without revealing the information for which
the privilege is claimed}), and each and every .fact on which your claim of privilege is based, with
-sufficient speciﬁcifcy to permit the court to make a determination as to whether the claim of
privilege is valid.

7.- Words used in the plural shall also be interpreted to include the singular,
and wo;ds used in the singular shall also be interpreted to include the plural. The terms “or” and
“and” shall be interpreted either conjunctively or disjunctively as necessary to bring within the

scope of the discovery request all responses that might otherwise be construed to be outside its

scope.

DEFENDANTS' SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS
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8. Unless otherwise indicated, the relevant time period for answering these
discovery requests is 1888 through the present.

9. These discovery requests are continuing in nature and require you o
provide supplemental documents or information promptly in the event that you obtain or find
responsive documents or information that were not previously provided.

REQUESTS FOR PRODUCTION

1. All documents concerning the market value of images upon which Counts
IIL, IV and V of the Amended Complaint are based.

2. All documents pertaining to any licenses granted by the Plaihtiffs for the
use of images upon which Counts IIL, IV and V of the Amended Compfaint are.‘t.)ased.

3. All documents pertaihing to any attempts to license the use of images
upon which Counts III, I'V and V of the Amended Compiajnt are based.

4, All documents pertaining to any requests from third parties to license th?
use of images upon which Counts III, IV and V of the Amended Complaint are based.
| 5. All documents pertaining to any negotiations to license the use of images
upon which Counts III, IV and V of the Amended Complaint are based.

6. All documents pertaining to the sale of images upon which Counts III, IV
and V of the Amended Complaint are based.

7. All documents pertaining to any attempts to sel! the images upon which
Counts [II, IV and V of the Amended Complaint are based.

8. All documents pertaining to any requests to purchase the images upon

which Counts I1I, IV and V of the Amended Complaint are based.

DEFENDANTS™ SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS
MIL:A119350:012K5@0 1 1.DOC64930.0004

[VE]

Case No: 97-3924-CTV-LENARD-SIMONTON




9. All documents pertaining to any negotiations for the sale of images upon
which Counts III, IV and V of the Amended Complaint are based.

10.  All documents concerning the decrease or increase in the. market value of
images upon which Counts III, IV and V of the Amended Complaint are based as a result of the
publicatioh of The Complete National Geographic.

11.  All documents concerning the damages that Plaintiffs are seeking to
recover from Defendants.

12.  All documents concerning whgther members of the public were induced 1o
buy The Complete National Geographic products, in place of those pﬁb}ications initiaily
authorized by the Plaintiffs, or in place of purchasing and licensing the game images from the
Plaintiffs or their agents. |

13.  Each product published by Plaintiffs, or any entity in which Plaintiffs have
an interest, that incorporates the images upon which Counts III, IV and V of the Amended - -
Complaint are based.

14. | Each product published by a third party that incorporates the images upon
which Counts III, IV and V of the Amended Complaint are based.

15.  Documents sufficient to show Plaintiffs’ annual advertising expenditures
concerning the images upon which Counts III, IV and V of the Amended Complaint are based.

16 Documents sufficient to show Plaintiffs’ annual sales, in dollars and units,
of all products that incorporate the images upon which Counts ITL, IV and V of the Amended
Complaint are based, including the individual images themselves, for each year in which the

Images were sold.

17. All documents pertaining to any legal expenses incurred by the Plaintiffs

DEFENDANTS' SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS
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in pursuing the allegations contained in Counts III, IV and V of the Amended Complaint,
including but not limited to the time records or billing records of any and all Steel, Hector and

Davis personnel who have rendered services to the Plaintiffs.

Dated: Miami, Florida

May 6, 2002 N p Z P 6 ;&,ﬂa”"é

ROBERT G. SUGARMAN, ESQ.
robert.sugarman@weil.com

NAOMI JANE GRAY, ESQ.
naomi.grav@weil.com

JANET L. GOLDBERG, ESQ.

(not admitted in the Southern District of Florida} -
ianet.goldberg@weil.com

"WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue .

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

and

EDWARD SOTO, ESQ. (265144) _
edward.soto@weil.com P
PETER E. BERLOWE, ESQ. (0143650
peter.berlowe@weil.com

WEIL, GOTSHAL & MANGES LLP

701 Brickell Avenue

Suite 2100

Miami, Florida 33131

Telephone: (305) 577-3100

Facsimile: (305) 374-7159

Atrorneys for Defendants
National Geographic Society, National Geographic
Enterprises, Inc., and Mindscape, Inc.

- and -

Terrence B. Adamson, Esq.
tadamson(@ngs.org

Executive Vice President

National Geographic Society

1145 17th Street, N.W. 20036-4688

Of Counsel
DEFENDANTS' SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that the foregoing has been sent via facsimile and
Federal Express this 6th day of May, 2002 to Norman Davis and David A. Aronberg, Steel

Hector & Davis LLP, 200 South Biscayne Boulevard, 40th Flobr, Miami, Florida 33131-2398,

attorneys for Plaintiffs. g)
By: %WC KM

Peter E. Berlowe, Esq. (0143650)
eter.berlowe@weil.com

WEIL, GOTSHAL & MANGES LLP

701 Brickell Avenue

-Suite 2100

Miami, FL 33131

(305) 577-3100

Artorneys for Defeﬁdants

DEFENDANTS® SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 97-3924-CIV-LENARD-SIMONTON

JERRY GREENBERG, individually, and IDAZ
GREENBERG, individually,

Plaintiffs,
V.

NATIONAL GEOGRAPHIC SOCIETY, a
District of Columbia corporation, NATIONAL
GEOGRAPHIC ENTERPRISES, INC., a
corporation, and MINDSCAPE, INC., a
California corporation,

Defendants.

Notice of Taking Deposition

PLEASE TAKE NOTICE THAT, pursuant to Rules 30 and 45 of the Federal
Rules of Civil Procedure, the testimony upon oral examination of Idaz Greenberg will be tak;:n
before a notary public at the offices of Weil, Gotshal & Manges LLP, 701 Brickell Avenue, Suite
2100, Miami, FL, 33131, on July 16, 2002, beginning at 9:30 a.m. and continuing from day to

| day until completed.

Dated: Miami, Flonida

May 6, 2002 p /ﬂv&-\__’(

ROBERT G. SUGARMAN, ESQ.
robert. susarman@uweil.com

NAOMI JANE GRAY, ESQ.
naomi.grav@weil.com

JANET L. GOLDBERG, ESQ.

(not admitted in the Southern District of Flon'da)
janet.goldberg@weil.com

WEIL, GOTSHAL & MANGES LLP
767 Flﬂh Avenue

New York, New York 10153

NOTICE OF DEPOSITION OF IDAZ GREENBERG
C:\windows\TEMP\c.data.no:es\~3658E4S.DOC Case No. 99 Civ. 12488




Telephone: (212) 310-8000
Facsimile: (212) 310-8007

and

EDWARD SOTO, ESQ. (265144)
edward_soto(weil.com

PETER E. BERLOWE, ESQ. (0143650
peter.berlowe@weil.com

WEIL, GOTSHAL & MANGES LLP
701 Brickell Avenue

Suite 2100

Miarmi, Florida 33131

Telephone: (305) 577-3100

Facsmmile: (305) 374-715%

Attorneys for Defendants
National Geographic Society, National Geographic
Enterprises, Inc., and Mindscape, Inc.

- and -

Terrence B. Adamson, Esq.

tadamson@ngs.org

Executive Vice President

National Geographic Society g
1145 17th Street, N.W. 20036-4688 A

Of Counsel

NOTICE OF DEPOSITION OF IDAZ GREENBERG
Chwindows\TEMP\c.data. notes\=3658145.D0C 2 Case No. 99 Civ. 12488




CERTIFICATE OF SERVICE

WE HERERY CERTIFY that the foregoing has been sent via facsimile and
Federal Express this 6th day of May, 2002 to Norman Davis and David A. Aronberg, Steel

Hector & Davis LLP, 200 South Biscayne Boulevard, 40tﬁ Floor, Miami, Florida 33131-2398,

o 1 & Bt

Peter E. Berlowe, Esq. (0143650)
peter.berlowe@weil.com

WEIL, GOTSHAL & MANGESLLP
701 Brickell Avenue

Suite 2100

Miami, FL 33131

(305) 577-3100

attorneys for Plaintiffs.

NOTICE OF DEPOSITION OF IDAZ GREENBERG
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. §7-3924-CIV-LENARD-SIMONTON

JERRY GREENBERG, individually, and IDAZ

GREENBERG, individually,
Plaintiffs,

V.

NATIONAL GEOGRAPHIC SOCIETY, a
District of Columbia corporation, NATIONAL
GEOGRAPHIC ENTERPRISES, INC,, a
corporation, and MINDSCAPE, INC,, a

California corporation,

Defendants.

Notice of Taking Deposition

PLEASE TAKE NOTICE THAT, pursuant to Rules 30 and 45 of the Federal

Rules of Civil Procedure, the testimony upon oral examination of Jerry Greenberg will be taken

before a notary public at the offices of Weil, Gotshal & Manges LLP, 701 Brickell Avenue, Suite

2100, Miami, FL, 33131, on July 135, 2002, beginning at 9:30 a.m. and continuing from day to

day until completed.

Dated: Miami, Florida
May 6, 2002

NOTICE OF DEPOSITION OF JERRY GREENBERG
Chwindows\TEMPMc.dat.notes\~6738429.DOC

o LSl

ROBERT G. SUGARMAN, ESQ.
robert. sugarmman(@weil.com
NAOMI JANE GRAY, ESQ.
naomi.grav(@weil.com

JANET L. GOLDBERG, ESQ.

{not admitted in the Southern District of Florida)
Janet.goldberg@weil.com

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

and -

Case No. 99 Civ. 12488




EDWARD SOTO, ESQ. (265144)
edward.soto(@weil.com

PETER E. BERLOWE, ESQ. (0143650
peter.berlowe@weil.com

WEIL, GOTSHAL & MANGES LLP
701 Brickell Avenue

Suite 2100

Miami, Flonida 33131

Telephone: (305) 577-3100

Facsmmile: (305) 374-7159

Attorneys for Defendants
National Geographic Society, National Geographic
Enterprises, Inc., and Mindscape, Inc.

- and -

Terrence B. Adamson, Esq.

tadamson(@ngs.org

Executive Vice President -
National Geographic Society
1145 17th Street, N.'W. 20036-4688

Of Counsel

NOTICE OF DEPOSITION OF JERRY GREENBERG
Crwindows\TEMPie.data. notes\—6738429.00C 2 Case No. 99 Civ, 12488




CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that the foregoing has been sent via facsimile and
Federal Express this 6th day of May, 2002 to Norman Davis and David A. Aronberg, Steel

Hector & Davis LLP, 200 South Biscayne Boulevard, 40th Floor, Miami, Flonida 33131-2398,

i
By: ) D
Peter E. Berlowe, Esq. (0143650)
peter.berlowe@weil.com
WEIL, GOTSHAL & MANGES LLP
701 Brickell Avenue
Suite 2100
Miami, FL 33131
(305)577-3100

attorneys for Plaintiffs.

Attorneys for Defendants

NOTICE OF DEPOSITION OF JERRY GREENBERG .
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