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Plaintiffs, JERRY GREENBERG and IDAZ GREENBERG (“the Greenbergs”), submit
this memorandum in response to Defendants’ Motion to Dismiss Count 1I and to Dismiss Or For

Summary Judgment on Counts III-V of Plaintiffs’ Amended Complant.

STATEMENT OF UNDISPUTED MATERIAL FACTS

The National Geographic Society (“the Society™) is a not-for-profit corporation formed m
the District of Columbia, and its principal place of business is there, Defs. Answer 5. National
Geographic Enterprises, Inc. is a wholly-owned for-profit subsidiary of the Society. Thomas
Stanton Declar. § 1. The Society or a subsidiary relies on a marketing and distribution agreement
with Mindscape, Inc. to distribute and sell The Complete National Geographic on CD-ROM
(“the Complete Geographic™), among other projects. Stanton Declar., Ex. B.

The Complete Geographic' was first distributed in 1997, and incorporates 108 years of
the National Geographic monthly magazine, through the year 1996, amounting to more than
1,200 issues of the magazine. Thomas Stanton Declar. § 3. The Complete Geographic product
consists of approximately 30 discs for display through a computer. Stanton Declar, Ex. A, The
materials in the Complete Geographic are clustered by decade, and within the box containing the
30 discs the monthly magazines for each decade are segregated in separate packages. 1d. Fach
disc will display the covers of all 1ssues for any given year within that decade. Id. A purchaser
of the Complete Geographic must buy the entire 30-disc set, although the defendants have had a
decade-a-month purchase plan, whereby, for example, discs encompassing magazine issues for
the 1990s are available. See Ex. B, Jerry Greenberg Affid. | 14.

As to the specific magazines included in the Complete Geographic, a computer can
display an image of each page of the magazine as it appeared in hard copy, including all articles,
photographs, graphics, advertising, notice of copyright, and attributions. Defs. Mem. at 6. At
two places on the labeling that adorns the box containing the 30 discs appears the following:

“Relive 100 years of classic advertisements as they appeared in over a century of National

' This memorandum utilizes the term “Complete Geographic,” which corresponds to the

label on the product itself. The defendants’ memorandum refers to the product as CD-ROM 108
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Geographic magazine.” Stanton Declar., Ex. A. Additionally, promotional literature distributed
by the Society for the Complete Geographic product included the following invitation: “Relive
100 years of classic advertisements as they appeared in over a century of National Geographic
magazine.” Seg Ex. A, Idaz Greenberg Affid., Attach. 1.

The Society’s literature states that the magazine is available for advertising purposes in
“worldwide, international, U.S., regional, statewide, metro, and ‘test’” editions, as well as an
edition published in the Japanese language. See Ex. C, John David Affid., Attachment A
Therefore, many variations of the monthly magazine, bearing different advertising or a different
language, are not included in the Complete Geographic product. The box in which the Complete
Geographic is packaged says on the printed cover that “The Complete National Geographic on
CD-ROM was produced from an archive of magazines collected in a central repository, and is
not representative of any single regional edition of the magazine.” Stanton Decl., Ex. A. The
same statement appears on the label attached to each of the 30 discs. Id. The same statement
appears on screen at the end of the display on each disc. Id.

No product like the Complete Geographic existed prior to 1997. Stanton Declar. 13.
Each disc, when activated, displays a moving logo of a globe with music, and a 30-second
advertisement for Kodak with sound. Stanton Declar., Ex. A. As an introductory logo, each disc
also contains a muiti-media sequence of moving magazine covers (“the Moving Covers
Sequence”) that serves as thematic material for the Complete Geographic. That sequence
consists of the front covers of ten selected issues of the Society’s monthly magazine. Id. The ten
covers are electronically and visually manipulated so that they metamorphose from one to
another. Id. One of the ten covers utilized in the Moving Covers Sequence is taken from the
January 1962 issue of the Society’s monthly magazine that features a photograph of a female
diver, using scuba gear, shown swimming among corals and fishes. Jerry Greenberg Affid. The
photograph was taken by Mr. Greenberg. Id.

The Society stores and sells single back-issues of the monthly magazine if issues for
particular months are available. Idaz Greenberg Affid. A month-by-month and year-by-year
search would have to be made to determine availability of particular magazines. Id. Where

issues do not exist in 2 warehouse, paper reprints of those issues are not available. Id.

2
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The Society has in its possession or control hundreds of photographs taken by Mr.
Greenberg, or duplicates or electronicaily-scanned images of those photographs. Jerry
Greenberg Affid.

The Complete Geographic product contains more than a dozen photographs taken by Mr.
Greenberg for which he owns exclusive copyright. 1d. Those copyrights have been timely
registered and/or renewed with the U. S. Copyright Office. 1d.

The Society plaéed the following notice on the Complete Geographic: “© 1997 National
Geographic Society. All rights reserved.” The notice appears on the outside of the box
containing the Complete Geographic, on the label attached to each disc in the box, and in the
visual display contained on each disc. Stanton Declar., Ex. A. When a single “page” display on
the computer is downloéded and printed, the 1997 copyright notice appears at the bottom of the
hard copy. Id. The printed matter on the outside of the box containing the discs encourages the
user to “print spectacular photographs and articles in color or black and white.” Id.

Jerry Greenberg never received a copy of the May 21, 1997 letter described by Thomas
Stanton in paragraph 9 of his affidavit, attached to the defendants’ memorandum, nor did he
receive any other communication from any of the defendants regarding his photographs. J.

Greenberg Affid.

ARGUMENT*

L. ALL OF THE RELEVANT GREENBERG
P A 1
The defendants seek dismissal of Counts I1-V because the Amended Complaint does not
allege in those counts that all pertinent copyrights were registered. The memorandum argues a
lack of jurisdiction. The motion, however, invokes Rule 12 (b) (6), which has nothing to do with

Jurisdiction. In all counts of the Amended Complaint the allegations are that the Greenbergs own

? This memorandum attempts to correspond as much as possible to the arguments and

the format utilized in the defendants’ motion.
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* valid and exclusive copyrights; they would not be valid for litigation purposes had they not been

registered. An affidavit by Jerry Greenberg, attached hereto as Exhibit A, identifies with
particularity each and every registration and renewal, and the plaintiffs urge the Court to accept
the affidavit as buttressing the allegations in the Amended Complaint.

The Greenbergs urge the Court to minimize disruption to the case on this issue, and to
consider the somewhat similar circumstances involving copyright registration in M.G B. Homes,
In¢. v. Ameron Homes, Ing., 903 F.2d 1486, 1489 (11th Cir. 1990), where the Eleventh Circuit
quoted Rule 61, Federal Rules of Civil Procedure, to the effect that “[t]he court at every stage of
the proceeding must disregard any error or defect in the proceeding which does not affect the
substantial rights of the parties.” The defendants are not prejudiced by the technical omission.
Nonetheless, the Greenbergs are prepared to amend the complaint if necessary, or to take any

other remedial action directed by the Court.

IL THE COMPLETE GEOGRAPHIC IS NOT MERELY
A BOX FILLED WITH REPRINTS, BUT IS
ANEW COLLECTIVE WORK
Count III of the Amended Complaint alleges infringement of copyright by the defendants
becéuse the Complete Geographic, as a new collective work, incorporates the protected
photographs of Jerry Greenberg without his consent. In their memorandum, the defendants
contend in Part II starting on page 4 that the incorporation of the photographs is protected by
Section 201 (c) of the Copyright Act. The defendants have not answered Counts IL, ITI, IV and V
of the Amended Complaint.

A.  The Complete Geographic is

13 ” i . ”
n rin

The parties agree that each separate monthly issue of the Society’s magazine is a
collective work, pursuant to 17 U.S.C. § 101. The defendants maintain that the Complete
Geographic is merely a “reissuance” or a “reprint” of more than 1,200 collective works in a

different medium. Defs. Mem., Ex. B. Plaintiff Jerry Greenberg’s position is that he holds valid
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copyrights to many photographs that originally appeared in various monthly issues, and that have
been reproduced without his consent in the Complete Geographic.

The defendants contend that ownership of copyright in each of the monthly issues (each a
collective work) that are germane to this case entitles them pursuant to Section 201(c) of the
Copyright Act to reprint those monthly issues and the Greenberg photographs they contain. But
Section 201 (c¢) expressly limits the reproduction by the defendants of separate contributions to a
collective work, such as the Greenberg photographs, and says that any reproduction of an
underlying copyrighted contribution must be

part of that collective work [the particular monthly magazine], any

revision of that collective work [the particular magazine], and any

later collective work in the same series.
17 U.S.C. § 201(c) (emphasis and bracketed material added). The Complete Geographic falls
within none of those permitted reproductions. Under 201 (c), a reproduction or reissue of a
particular monthly magazine containing Greenberg photographs would be permissible. Indeed,
the four magazines (from 1962, 1968, 1971 and 1990) containing Greenberg photographs may be
purchased in single-copy form from the Society. Idaz Greenberg Affid. Such use of the
Greenberg photographs does not constitute infringement.

The reference in Section 201 (c) to “any later collective work in the same series” can only

implicate a subsequent issue of the monthly magazine, where reproduction would be permissible.

The defendants cite to Tasini v. New York Times Co., 972 F.Supp. 804 (SD.N.Y. 1997);
aﬁ_d_gn_rglmg 1997 WL 681314 (Oct. 29, 1997), for the conclusion that the Copyright Act is

medium-neutral. The Greenbergs’ claims do not suggest otherwise. The principal holding in
Tasinj was that the reproductions at issue there were permissible revisions of individual
collective works, such as a daily issue of the New York Times. As to Section 201 (c), neither the
plaintiffs nor the defendants in this case contend that the Complete Geographic is a revision of a
prior collective work. Sgg Defs. Mem. at 6.

The legislative history cited in the defendants’ memorandum at page 7 actually
undermines the defendants’ position. The House Report reflects the Iawmakeré’ intention, in

writing Section 201 (¢), to restrict any republication of a separately copyrighted contribution
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(such as the Greenberg photographs) contained within a collective work (such as an issue of the
Society’s monthly magazine) to “certain limited circumstances,” as described in the report:

[A] publisher could reprint a contribution from cne issue in a later
issue of his magazine, or could reprint an article from a 1970
edition of an encyclopedia in a 1980 revision of it; he could not
revise the contribution itself or in itman nthol ran

ntir ifferen 1 r_other ive work.

H.R Rep. No. 2237, 89th Cong., 2d Sess. 117 (1966), referenced in the final committee report on
the 1976 Copyright Act, HR. Rep. No. 1476, 94th Cong., 2d Sess. 122-23 (1976} (emphasis
added). As discussed below, the Complete Geographic violates that restriction.

B. | raphic i lecti rk.
Other portions of the Copyright Act are implicated in this dispute. A “collective work” is
defined in the Copyright Act as

a work, such as a periodical issue, anthology, or encyclopedia, in

which a number of contributions, constituting separate and

independent works in themselves, are assembled into a collective

whole.
17U.8.C. § 101. “A collective work ... consists of numerous original contributions which are
" not altered, but which are assembled into an original collective whole.” Tagini, 972 F.Supp. at

812. Moreover, a “collective” work is a subset of “compilation” which is defined in the Act as

a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in
such a way that the resulting work as a whole constitutes an
original work of authorship. The term “compilation” includes
collective works.

17 U.S.C. § 101. “The originality requirement [for a compilation] is not particularly stringent. A
compiler may settle upon a selection or arrangement that others have used; novelty is not

required. Originality requires only that the author make the selection or arrangement®

? “The requisite originality [in a collective work] may inhere in selection or arrangement
alone, even if the other ingredient is lacking.” 1 NIMMER ON COPYRIGHT § 2.04[B] (footnotes

6
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e o
independently ... and that it display some minimal level of creativity ~ Egist Publishers v. Rural
Tel. Serv., 499 U.S. 340, 346, 111 S.Ct. 1282, 1287 (1991). In the context of selection and
arrangement, the Second Circuit has said that “[i]n the law of copyright, only an unmistakable
dash of originality need be demonstrated; high standards of uniqueness in creativity are
dispensed with.” Weissman v, Freeman, 868 F.2d 1313, 1321 (2d Cir. 1989). “[C]ompilations,
and collective works, are characterized by the fact that they possess relatively little originality. . .
» Tasini, 972 F.Supp. at 814. See also Baltimor
805 F.2d 663, 668 n.6 (7th Cir. 1986) (a work is original if it is the creation of its author). “[T]he
originality called for in a collective work conststs of the collection and assembling of pre-

”

existing materials. . . .7 1 NIMMER ON COPYRIGHT § 3.02 at 3-7. Originality in a collective work
does not require the addition of new materials. Id, § 3.03 at 3-9, 10.

By these legal standards, the Complete Geographic is a new collective work. It is ﬁew
because nothing like it existed before, and it is therefore original. It is original, moreover, |
because of the selection and arrangement of things included (and excluded) from the work. The
defendants concede that nothing like it ever existed before. Apart from the new product, no
collection of the monthly magazines covering 108 years has ever existed previously in any
medium. Hard-copy issues of some of the monthly magazines -- but not all -- are stored in
warehouses and can only be purchased individually for varying prices. Idaz Greenberg Affid.
The final issue of the monthly magazine incorporated in the Complete Geographic product was
published in December 1996. The Complete Geographic was produced in 1997 and sales began
in that year. Defs. Mem., Ex. B. This is further confirmed by the use of the year 1997 in the
copyright notice affixed to the product. The Copyright Act requires such notice to state “the year
of first publication of the work.” 17 U.S.C. § 401(b)(2). Each notice on the Complete
Geographic product includes the assertion “all rights reserved,” which has legal implications for

protecting copyright under various international copyright treaties. The large box containing 30

omitted). Thus, the Complete Geographic, in selection or arrangement of its contents, qualifies
as a collective work.
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discs, as well as each box within containing a decade’s discs, each contain unique and original
ISBN numbers, which are used for cataloging by some repositories.

Furthermore, the label on the box containing the 30 discs proclaims an “unprecedented
CD-ROM collection.” (Emphasis added). It is an unprecedented collection in any medium.” In
the new product, the magazines are sold only as a collection. A purchaser of the Complete
Geographic must purchase the entire 30-disc collection covering 108 years, or a smaller
collection covering an entire decade. The Complete Geographic product is certainly new and
uniqgue.

The new product is a collective work “formed by the collection and assembling of
preexisting materials ... that are selected, coordinated, or arranged.” 17 U.S.C. § 101. The
defendants assert that the Complete Geographic “displays an image of each page of the Magazine
exactly as it appeared in hard copy, including all articles, photographs, graphics, advertising,
notices of copyright, and attributions.” Defs. Mem. at 6. (Emphasis in original). That may be
true of those magazines that the defendants chose to place in the Complete .Geographic, but the
defendants left out of the collection other editions of the monthly magazine that were different in
some way, as in advertising or language. The defendants thus engaged in gelection that included
some magazines or editions, and omitted others.

The box in which the Complete Geographic 1s packaged says on the printed cover that
“The Complete National Geographic on CD-ROM was produced from an archive of magazines
collected in a central repository and is not representative of any single regional edition of the
magazme.” The same language appears on the label attached to each of the 30 discs, and it also
appears at the end of the display on each disc. The Society’s own advertising literature states

that the magazine is available for advertising purposes in “worldwide, international, U.S.,

* The May 21, 1997 letter attached to the Thomas Stanton Declaration states that the
republishing of “this magazine” on CD-ROM is “comparable to magazines being made available
on microfiche.” The issue, however, is not the medium used (as the defendants’ memorandum
stresses) but whether the microfiche product would be a new collective work. A single issue of
the monthly magazine produced in its entirety on microfiche would not qualify as a new

collective work, but 1200-plus issues duplicated on microfiche and packaged and sold only as a
collection would. '
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regional, statewide, metro, and ‘test’” editions, as well as an edition published in the Japanese
language. John David Affid. attachments. The defendants thus exercised considerable discretion
in selecting editions to be included and excluded.’

The materials in the Complete Geographic are clustered by decade, and within the box
containing the 30 discs the monthly magazines for each decade are segregated on discs placed in
separate packages. Each disc will display the covers of all issues for any given year within that
decade. The Society’s magazines have never been packaged or marketed in such a fashion. Each
disc, when activated, displays an elegant moving logo of a globe, a multi-media Moving Cover
Sequence that also serves as a logo, and a multi-cover display page for each year of the 108 years
of publication. Each disc contains a 30-second advertisement for Kodak. When each disc is
exited, a series of moving graphics displays lengthy credits for those who participated in the

‘project. Any single page displayed on screen has the capacity to be downloaded and printed, in
- color or black-and-WMte. Every such page, when printed, contains 1997 copyright notice across
the bottom.

The Complete Geographic, therefore, 1s not merely a box containing reprints of

magazines, but is a new and original collective work.

C. The Inclusion of the Greenberg Photographs
Infri i ri in Th h h
The Complete Geographic contains many photographs created by Jerry Greenberg, for
which he is the sole owner of copyright. The photographs were included in the new collective
work that is the Complete Geographic against his express instfuctions. Such inclusion amounts
to infringement of his copyrights.
“The copyright [in a collective work] is independent of, and does not affect or enlarge the

scope, duration, ownership, or subsistence of, any copyright protection in the preexisting

5 The defendants considered advertisements in the magazine over the decades to be an
important ingredient of the Complete Geographic product. At two places on the labeling that
adorns the box containing the 30 discs appears the following: “Relive 100 years of classic
advertisements as they appeared in over a century of National Geographic magazine.”

9
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material.” 17 U.S.C. § 103 (b). Copyright protection for the Complete Geographic product does
not diminish Jerry Greenberg’s copyright protection in his photographs that are contained in that
product. “Under Section 103 (b), any unauthorized use of preexisting protected material by the
creator of a derivative or a collective work infringes the copyright existing in that preexisting
material.” Tasini, 972 F.Supp. at 814.

If the Complete Geographic is deemed not to be a new collective work and is merely a
reprinting of the earlier issues, with no copyright liability for the defendants for using the
protected works of others contained in earlier issues, the defendants will have unlimited
opportunity to exploit protected works of others that have been gathered over decades, for
purposes never concetved by either side, in still other “reprints” that can take many forms. The
economic reality is that offering a back issue or a reprint of the May 1956 issue of the magazine,
or the November 1974 issue, or any other single issues, on its face has extremely limited appeal.
The earlier issues have profit-making marketability only when collected with others and
packaged in new and original works in such a way that consumers will be enticed to buy.® This
in no way demeans the significance or quality of the Society’s products or the noble purposes for
which the Society says it exists. But as with any other publisher, the Society and its affiliates
may not with such business strategies transgress the protections afforded by the Copyright Act to
creative artists such as Jerry Greenberg.

The defendants’ memorandum in Part 11 does not defeat the allegations in Count I1I of the
Amended Complaint with respect to a new collective work, and summary judgment on that claim

cannot be granted to the defendants.”

¢ The Court can note that single issues that may be available are sold by the Society

itself, a nonprofit corporation. Idaz Greenberg Affid. The Complete Geographic, on the other
hand, is prepared and marketed by one or more for-profit subsidiaries created by the Society,

with licensing extended to defendant Mindscape, another for-profit entity. Defs. Memor. at 2,
n.2.

7 In a motion, the plaintiffs are voluntarily seeking dismissal of the claim in Count IV of
the Amended Complaint that the Complete Geographic constitutes a derivative work. However,
in pursuing Count V, the plaintiffs will contend, inter alia, when their response to the defendants’
“fair use” argument is presented to the Court, that the impermissible use of the Greenberg

10
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I. BECAUSE THE DEFENDANTS HAVE MADE PROMINENT
USE OF A GREENBERG PHOTOGRAPH IN THE MOVING
COVERS SEQUENCE, SUCH INFRINGEMENT
CANNOT BE DE MINIMIS
The defendants’ argument in Part IIT of their memorandum is directed at Count V of the
Amended Complaint. The defendants have not answered the allegations in Count V, and have
not asserted defenses to that claim. Nonetheless, in Part IIl they have invoked a de minimis
defense® with respect to Count V. The defendants’ motion for summary judgment as to Count V
should be denied because the defendants’ infringement in the Moving Covers Sequence is not de
minimis.”
A. The Use of the Greenberg Photograph Cannot Be

De Minimis Because the Defendants Have Thrust
the Photograph to the Forefront of Every One of its

Discs in the Complete Geographic
Part 11 of the defendants” memorandum argues that since the Greenberg cover
photograph appears in the Moving Covers Sequence for less than one second,! it is a de minimis
use and thus not actionable, The defendants, however, cite no authority to support the
proposition in Part III that de minimis is defined solely on the basis of quantity of use rather than

quality of use, Indeed, “even a small usage may be unfair if it is of critical importance to the

photograph in the Moving Cover Sequence involves the creation by the defendants of a
derivative work.

¥ Establishing a de minimis contention is the defendants’ burden. See generally 2
NIMMER ON COPYRIGHT § 8.01 [G].

?  As set forth later in this memorandum, the plaintiffs are unable to respond adequately
to Part IV of the defendants’ memorandum, which asserts the statutory defense of fair use,
without appropriate discovery of facts. Part IV includes, in sub-part C, a discussion of the
“amount and substantiality” of use as an aspect of fair use, which overlaps with the de minimis
argument in Part III. The plaintiffs’ response to Part III of the memorandum, therefore, is not a

waiver of their right to challenge all of the components of Part IV when adequate information is
in hand.

" An issue of fact exists as to the duration of the appearance of the Greenberg
photograph in the Sequence. See Idaz Greenberg Affidavit, § 7.

11
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work as a whole and taken by the infringer in order to save the time and expense incurred by the
copyright owner.” ith Cor w_Publishers, Inc,, 378 F. Supp. 686, 693 n.12
(S.D.N.Y. 1974), aff"d, 500 F 2d 1221 (2d Cir. 1974); see also Horgan v. MacMillan, Inc., 789
F.2d 157, 162 (2d Cir. 1986) (“Even a small amount of the original, if it is qualitatively
significant, may be sufficient to be an infringement . . . .”"); Metro-Goldwyn-Mayer, Inc, v.
American Honda Motgr Co., 900 F. Supp. 1287, 1300 (C.D. Cal. 1995) (“[T]he Court must look
to the quantitative and qualitative extent of the copying involved. . . . Plaintiffs should prevail on
this issue . . . [because] the brevity of the infringing work when compared to the original does not
excuse copying.”); Chicago Record-Herald Co. v, Tribune Ass’n, 275 F. 797, 799 (7th Cir. 1927)
(rejecting defendant’s de minimis argument because “[w]hether the appropriated publication
constitutes a substantial portion of {the defendant’s infringing article] cannot be determined alone
by lines or inches which measure the respective articles.”). The defendants cannot now attempt
to trivialize a photograph they made the conscious decision to highlight in the Moving Covers
Sequence.

The Complete Geographic consists of 108 years of versions of the monthly magazine.
Altogether, the Complete Geographic features more than 1200 issues of the magazine published
between 1888 and 1996. These 1200-plus issues are spread out over 30 compact discs. Amid
the more than 1200 issues of the magazine on the 30 discs, a photograph by Jerry Greenberg
appears prominently on the cover of the January 1962 issue.

The defendants admit that they created the Moving Covers Sequence to run at the
beginning of gvery one of the 30 discs. (Memorandum, at 2). As the defendants admit, the
purpose of this Moving Covers Sequence is to provide “a series of images which transition from
one into another yividly iflustrating the broad range of topics and issues that [the Complete
Geographic] and the Magazine address.” Id, (emphasis added). With these expressed goals of
(1) transition, and (2) vivid illustration in mind, the defendants had to select carefully the right
images to effectuate their purpose. This means that the images could not have been chosen at
random, and the defendants do not argue that this was the case. Indeed, the defendants had to
choose the right images from hundreds of magazine covers to create their dramatic Moving

Covers Sequence. Out of those many magazine covers, the defendants settled upon ten. Ten

12
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magazine covers with images that could meet the goals of the Moving Covers Sequence by (1)
transitioning smoothly into another image, and (2) providing a vivid illustration of the topics
addressed by the magazine. From more than 1200 magazine covers, the defendants chose the
Greenberg cover photograph as one of the ten. Those ten images, in the context of their
placement, use and prominence 'in the Complete Geographic product, are nothing less than iconic
in terms of their significance to the product.!

The defendants cannot now downplay the significance of this choice by dismissing it as
“de minimis.” See Educational Testing Servs, v, Katzman, 793 F.2d 533, 542 (3d Cir. 1986)
(rejecting defendants’ de minimis argument that they copied only a “handful” of test questions
out of thousands produced by plaintiff; court looked instead to the “qualitative value of the
copied material, both to the originator and to the plagiarist.”); Elsmere Music, Inc, v, National
Broad. Co., 482 F. Supp. 741, 744 (S.D.N.Y. 1980) (rejecting defendant’s de minimis argument
because, even though defendant copied only four notes and two words from a song of 100
measures and 45 words, “[u]se of such a significant (albeit less than extensive) portion of the
composition is far more than merely a de minimis taking.”), aﬂd, 623 F.2d 252 (2d Cir. 1980).
The defendants have thrust the Greenberg cover photograph to the forefront of every one of its
discs in the Complete Geographic. No law is required to conclude that the decision to place his
photograph on a magazine cover in 1962 represented a high tribute to the quality of his work. It
was an even higher tribute to Greenberg’s work that the defendants chose to use his photograph
to epitomize all the cover photographs that have come before. In essence, along with nine other
photographs in the Moving Covers Sequence, the Greenberg photograph has become emblematic
of all of the magazines in the Complete Geographic collection.

In addition, unlike the other photographs in the Complete Geographic, the plaintiff’s
photograph does not sit silently on a page within one of the 1200-plus issues on one of the 30

discs until someone finds it. Rather, the photograph finds you. Every time someone views any

" An instruction sheet that accompanies the discs inside the product box refers to the

sequence as “The Complete National Geographic icon.” Thomas Stanton Affid, Ex. A. Anicon

can be said to be a symbol of the magazine. H. Mifflin Co., THE AMERICAN HERITAGE DICTIONARY
at 638 (2d Coll. Ed.).
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one of the 30 discs, he or she views the Moving Covers Sequence. The only way to avoid
viewing the Moving Covers Sequence each time a disc is opened is for the viewer to make.a
conscious decision to mouse-click it away.'? Except for the nine other photographs within the
Moving Covers Sequence, no other image is granted such exalted status within the Complete
Geographic as the Greenberg photograph.

Furthermore, the defendants’ de minimis argument should be rejected because the case
law cited in Part ITI of their memorandum does not support their position. The defendants rely
largely on two cases, Ringgold v, Black Entertainment Television, Inc., 126 F.3d 70 (2d Cir.
1997) and Amsinck v_Columbia Pictures Indus  Inc , 862 F. Supp. 1044 (SD.N.Y. 1994).

Ringgold, in reality, provides support for the Greenbergs. In Ringgold, the defendant
used a poster of a copyrighted image in the background scenery in one of its television shows.
126 F.3d at 73. As in the instant case, the defendants invoked the de minimis defense in a
motion for summary judgment prior to discovery. 1d. at 73. The defendants argued that the use
was de minimis because “the television viewer sees no more than ‘some vague stylized [sic)
painting . . .” and can discern none of [the plaintiff’s] particular expression of her subjects.” Id.
at 77 (quoting from the defendants’ brief). The Second Circuit, however, rejected this argument
and held that the de minimis threshold for actionable copying of protected expression had been
crossed. Id. Using language particularly appropriate for the instant case, the court found it
“disingenuous” for defendant Home Box Office, “whose production staff evidently thought that
the poster was well suited as a set decoration for the [scene] . . ., now to contend that no visually
significant aspect of the poster is discernible.” Id.

Similarly, the defendants here are attempting now to diminish the importance of a

photograph they deemed well-suited for inclusion in a highly-select group of photographs chosen

17Tt is axiomatic that the number of times an individual views the Moving Covers
Sequence depends on the individual’s own taste. But the fact that the Complete Geographic
enables a viewer to mouse-click the Moving Covers Sequence away does not alter the fact that
the Moving Covers Sequence begins playing automatically, without any prompting from the
viewer. Moreover, the defendants cannot know whether, or how often, the Moving Covers
Sequence will be stopped by clicking.
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to represent the history of the magazine. In Ringgold, the artist’s work was part of background
scenery. Here, the photograph serves as an emblem for the entire 108-year magazine collection.

The defendants also cannot find support tn Amsinck, which is clearly distinguishable
from the instant case. In Amsinck, without the artist’s permission, the defendants used a crib
mobile that featured the plaintiff’s artwork as part of the set decoration in a film. Id. at 1046. In
contrast, the Greenberg photograph at issue is not some incidental decoration for the Complete
Geographic, but as discussed above it is given stage-center prominence, in a highly symbolic
manner, on every disc in the 30-disc collection. See Harper Publisher
Enters, 471 U.S. 539, 566, 105 S. Ct. 2218, 2233 (1985) (“In view of the expressive value of the
excerpts and their key role in the infringing work, we cannot agree with the Second Circuit that
the ‘magazine took a meager, indeed an infinitesimal amount of [the] original language.’”")
(citation omitted).

This Court should reject the defendants’ argument in Part III of their memorandum that
quantity of use alone determines what crosses beyond the de minimis threshold.

B. The Defendants’ Inclusion of the Photograph Cannot

Be De Minimis Because the Defendants Used the Entire
Photograph, and Not Just a Fragment, in the Sequence

The defendants’ de minimis argument also should be rejected because the defendants
used Jerry Greenberg’s entire phdtograph, and not just a fragment, in the Moving Covers
Sequence. “As arule, a taking is considered de minimis only if it is so meager and fragmentary

that the average audience would not recognize the appropriation.” Fisher v. Dees, 794 F.2d 432,
434 n.2 (9th Cir. 1986); accord Epic Metals Corp, v, Condec, Inc., 867 F. Supp. 1009 (M.D. Fla.

1994) (quoting the above rule of law from Fisher); Acuff-Rose Music, Inc. v. Campbell, 972
F.2d 1429, 1438 (6th Cir. 1992) (A de minimis use, one that is meager and fragmentary, by

definition fails to conjure up the original and does not constitute an infringement.”), rev’d on

other grounds, 510 U.S. 569 (1994).

Because the defendants do not deny that they used anything but the entire Jerry
Greenberg photograph in the Moving Covers Sequence, their de minimis argument in Part 11 of

their memorandum should be rejected.
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IV. THE PLAINTIFFS CANNOT ADEQUATELY
RESPOND TO THE DEFENDANTS’ FAIR USE
ARGUMENTS WITHOUT REASONABLE
DI Y AS TO RELEVANT FACT
Part TV of the defendants’ memorandum is devoted to the application of the fair use
doctrine to Count V of the Amended Complaint, which asserts a claim relative to the Moving
Covers Sequence that appears on each disc in the Complete Geographic product.

Rule 56 (f), Federal Rules of Civil Procedure, provides as follows:
Should it appear from the affidavits of a party opposing the motion

that the party cannot for reasons stated present by affidavit facts
essential to justify the party’s opposition, the court may refuse the
application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to
be had or may make such other order as is just.

The plaintiffs request a continuance of the defendants’ pending motion -- but only as to
Count V -- so that appropriate discovery rhay be had.® According to Rule 56 (f), such a request
must take the form of an affidavit stating the reasons for the party’s inability to present facts
essential to justify its opposition. An affidavit by a party’s counsel can satisfy the requirement of
the rule where the attorney has the requisite first-hand knowledge and is competent to address the
specifics of the facts needed. Fernandez v Bankers Nat’lL Life Ins. Co., 906 F.2d 559, 570 (11th
Cir. 1990). See also Resolution Trust Corp. v, North Bridge Assogs., 22 F.3d 1198 (1st Cir.
1994) (party need not execute affidavit). An affidavit for that purpose by Norman Davis is
attached to and incorporated in this memorandum as Exhibit D.

“The party' opposing a motion for summary judgment has a right to challenge the
affidavits and other factual matenals submitted in support of the motion by conducting sufficient
discovéry 50 as to enable him to determine whether he can furnish opposing affidavits.” Spook
v. Trust Co, of Georgia Bank of Savannah, N.A., 859 F.2d 865, 870 (11th Cir. 1988). If the

documents or other discovery sought would be relevant to the issues presented by the motion for

* In making the request under Rule 56 (f), the plaintiffs expressly do not waive any
other discovery to which they are entitled under Rule 26.
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summary judgment, the opposing party should be allowed the opportunity to utilize the discovery
process to gain access to the requested materials. Id. Generally summary judgment is
inappropriate when the party opposing the motion has been unable to obtain responses to his
discovery requests. Id. _

The plaintiffs presently believe that the discovery required as to issues raised in the
motion with respect to Count V should require no more than two months after the Court’s
authorization. That period may be significantly reduced, depending on the ability and
willingness of the defendants to respond promptly to requests. The plaintiffs cannot know
whether follow-up requests or depositions may become necessary on the basis of information
provided by the defendants. The plaintiffs have no desire to prolong resolution of the motion
unnecessarily, but where a dispositive motion affecting an important claim in their case is
nvolved, they should have the full ability to oppose arguments advanced by the defendants in
the motion.

Notwithstanding this request with respect to Count V, the Court’s ability to resolve issues

addressed in the defendants’ motion with respect to other counts would not be impaired.
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CONCLUSION

As to the defendants’ motion to dismiss with reference to Counts II-V, the plaintiffs urge
the Court to accept that the copyright registrations are implied in the allegations, or accept the
sworn representations in the Jerry Greenberg Affidavit as to the registration of copyrights in the
interest of minimizing disruption that would be caused by a newly-.amended complaint.
Alternatively, the plaintiffs are prepared to amend the Amended Complaint to incorporate the
registrations.

As to the defendants’ motion for summary judgment on Counts TIT through V, the
plantiffs urge as follows:

Count IIT -- defendants’ motion should be denied.

Count IV -- plaintiffs are moving separately to voluntarily dismiss the claim.

Count V -- plaintiffs request a continuance of the defendants’ motion only as to Count V

until the plaintiffs can conduct appropriate discovery.

Respectfully submitted,

STEEL HECTOR & DAVIS LLP

Attorneys for Plainti
A
\(\ LFAI"‘M- OJ\!\ D

Norfnan\Davis (Fla. Bar No. 475335)
David Aronberg (Fla. Bar No. 090565)
Suite 4000

First Union Financial Center

200 S. Biscayne Boulevard

Miami, FL. 33131-2398

(305) 577-2988 (phone)

(305) 577-7001 (facsimile)
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing plaintiffs’ memorandum in response to
defendants’motion to dismiss or for summary judgment was served by hand on Edward Soto,
Weil, Gotshal & Manges, LLP, 701 Brickell Avenue Boulevard, Suite 2100, Miami, Florida
33131; and via Federal Express on Robert G. Sugarman, Weil, Gotshal & Manges, LLP, 767
Fifth Avenue, New York, New York 10153, this {3« of February, 1998.

. .
) A
(\ \ c’\\w\,\&mp Ok

'JNorhman Davis
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

JERRY GREENBERG, individually, CASE NO. 97-3924
and IDAZ GREENBERG, individually, CIV-LENARD
Magistrate Judge Turnoff
Plaintiffs,
Vs,
NATIONAL GEOGRAPHIC AFFIDAVIT OF IDAZ GREENBERG

SOCIETY, a District of Columbia
corporation, NATIONAL GEOGRAPHIC
ENTERPRISES, INC., a corporation,

and MINDSCAPE, INC , a

California corporation,

Defendants.

1. My name is Idaz Greenberg. The statements in this affidavit are based on my

. personal knowledge.

2, T have been a professional illustrator and author for more than 40 years. During
most of that time, with Jerry Greenberg, I also have engaged in 2 small publishing business,
based in Miami, Florida, under the name Seahawk Press.

3. On February 5, 1998 and February 6, 1998, I placed telephone calls to the
National Geographic Society in Washington, D.C. T was referred to a department where
someone answered the telephone by saying “Single Copy.” 1 provided my name and stated that I
would like to purchase certain back issues or copies of previous publications of the Society’s

monthly magazines.




4. I asked whether, for example, the following issues of the magazine could be

purchased: |
January 1927
February 1931
January 1946
April 1956
March 1958
February 1960
January 1962
February 1968
May 1971
July 1990

5. I'was informed that I could purchase individual copies of each of the magazines
listed for prices varying from $5.00 to $30.00.

6. I asked whether the Society could sell me a complete collection or set of paper
issues of the magazine from the year it started. I was told that warehoused issues of some
magazines are available, but that a month-by-month and year-by-year search would have to be
made to determine which ones. T asked if paper reprints would be available for any missing
issues, and I was told that no reprints of missing issues are available. |

7. With reference to the Moving Covers Sequence (as that term is used in the
Amended Complaint), an exhibit incorporated in the Amended Complaint shows the use of a _
Jerry Greenberg photograph from the place where the photograph first appears in the Sequence to
the place where the photograph disappears into the succeeding image. 1 attempted repeatedly
with a stopwatch to capture the time when the photograph was visible in the Sequence, and that
span averaged between one and two seconds.

8. As long-time readers of the National Geographlc Society’s monthly magazine,

Jerry Greenberg and I have received numerous promotional pieces referring to The




Complete National Geographic product on CD-ROM. One of those promotional pieces is
attached to and incorporated into this affidavit as Attachment 1.

AFFIANT SAID NOTHING FURTHER.

Id(az Ifheerz%rg /

STATE OF FLORIDA )

COUNTY OF DADE )

,r( .
The foregoing instrument was acknowledged before me this ) | day of February,
1998, by Idaz Greenberg, who was sworn and who said that the information set forth above is
true and correct. Ms. Greenberg is personally known to me, or produced
| as personal identification.

.
Notary Public PRY Py, OFFICIAL NOTARY SEAL
m 6 DIONE A CHUNG
L SF S commission NuMser
My Commission Expires: 2 WllKt & €C343459
2 A MY COMMISSION EXP.
O pO FEB, 18,1998
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

- JERRY GREENBERG, individually, CASE NO. 97-3924
and IDAZ GREENBERG, individually, CIV-LENARD
Magistrate Judge Turnoff
Plaintiffs,
vs.

NATIONAL GEOGRAPHIC AFFIDAVIT OF JERRY GREENBERG
SOCIETY, a District of Columbia _

corporation, NATIONAL GEOGRAPHIC

ENTERPRISES, INC,, a corporation,

and MINDSCAPE, INC., a '

California corporation,

Defendants. |

Jerry Greenberg appeared before the undersigned.authority and stated as follows:

1. My name is Jerry Greenberg. The statements in this affidavit are based on my
personal knowledge. _
2. T have been a professional photographer for more than 40 years. During most of

that time, with Idaz Greenberg, I also have engaged in a small publishing business, based in
Miami, Florida, under the name Seahawk Press.

3. Starting in the early 1960s, I provided to the National Geographic Society (“the
Society”) over a period of time many hundreds of photogréphs, some of which were utilized in

various articles appearing in issues of the monthly Society magazine,




4 I have been advised by various managers and employees of the Society that the
Society continues to have possession or control over hundreds of photographs taken by me, or
duplicates, or electronically scanned images of the photographs. I have copyright in some of
those photographs. and the Society has proprietary rights to others.

5. In 1997, I purchased in Miami, Florida a product called The Complete National
Geographic, consisting of approximately 30 CD-ROM discs on which are produced more than
1,200 issues of the Society’s monthly magazine (“thé Complete Geographic™).

6. More than a dozen photographs on which I hold exclusive copyright interest are
included in the Complete Geographic. I was never asked for my consent to include those
photdgraphs, and I never provided consent in any form.

7. On December 18, 1985, the Society assigned to me copyright interest in my
photographs that had appeared in issues of the monthly magazine in 1962, 1968 and 1971. That
assignment was recofded in the U. S Copyright Office on September 16, 1988. Copies of the
ﬁssignment and Certificate of Recordation are attached to this affidavit and incorporated as
Attachment 1.

8. As expiration neared for the copyright in the 1962 photographs I renewed the
copyright in December 1989. A copy of the renewal form is attached to this affidavit and
incorporated as Attachment 2. |

9. As expiration neared for the copyright in the 1968 photographs, I renewed the
copyright in March 1996. A copy of the renewal form is attached to this affidavit and
incorporated as Attachment 3.

10.  On June 14, 1989, I entered into an agreement with the Society to produce
original photographs to be incorporated in a 1990 magazine article on the Pennekamp Reef Park.
In paragraph 5, the agreement provided that copyright in the new photographs to be taken fbr the
1990 article would inure to the Society, but that aﬁer publication all photographs would be
returned to me along with all rights to said photographs. In addition, I provided to the Sociéty

several stock photos from my personal archive for use in the article. A copy of the agreement is

attached to this affidavit and incorporated as Attachment 4.




® o

1. The photographs utilized in the article described in paragraph 10 above were
returned to me by the Society in the spring of 1990, In July 1990, I registered my copyright with
the U. S. Copyright Office. A copy of the registration form is attached to this affidavit and
incorporated as Attachment 5.

12, Early in 1997 I became aware that the Society was intending to begin the
distribution and sale of the Complete Geographic at some time in 1997 [n 1997, through my
legal counsel, I expressly informed the Society that T would not agree to the inclusion in that
product of my copyrighted photographs. and I warned against their inclusion. The Society never
responded on the matter.

13. I have read the Declaration of Thomas Stanton, an exhibit to the Memorandum of
Law in Support of Defendants’ Motion to Dismiss Count II and to Dismiss or for Summary
Judgment on Counts III-1V of Plaintiffs’ Amended Complaint. Mr. Stanton states, in paragraph
9, that he wrote a letter, dated May 11, 1997, notifying all contributors to the magazine of the
pending release of the Complete Geographic. ‘I never received that letter, or any communication
from the Society, with reference to the Complete Geographic product.

14, InJuly 1997, I ordered from Mindscape Direct a CD-ROM excerpt from the
Complete Geographic product that covered only the decade of the 1990s. The CD-ROM for that
decade was delivered to me some weeks later. The invoice from Mindscape Direct covering the
transaction is attached to and incorporated in this affidavit as Attachment 6.

AFFTANT SAID NOTHING FURTHER.

f:ny @eenberg ;Z




STATE OF FLORIDA )

} ss
COUNTY OF DADE )

+

The foregoing instrument was acknowledged before me this { | day of February,

1998, by Jerry Greenberg, who was sworn and who said that the information set forth above is
true and correct to the best of his knowledge and belief. Mr, Greenberg is personally known to

me, or produced A as personal identification.

B

Notary Public - ~RY Py, OFFICIAL NOTARY SEAL
> % DIONE A CHUNG

< e
o _ 2 oLy $ COMMISSION NUMSER
My Commuission Expires: 5 wis ©  cC343459
& MY COMMISSION EXP.

0r 2 FEB. 19,1998







National Gengraphic Suriety

WASHINGTON, D.C. 20036

SUZANNE DUPRE
Conporate COUNSEL December 18, 1985

Mr. Jerry Greenberg
SEAHAWK PRESS

6840 SW 92nd Street
Miami, Florida 33156

Dear Mr. Greenberg:

In reply to your letter of November 15th to
Mr. Garrett, the National Geographic Society hereby assigns
to you all right, title and interest, including copyright,
in your photographs appearing in National Geographic Magazine,
as follows:

-- January, 1962
vol. 121, No. 1

Photos on cover and
pages 58 through 89

Registration No. B-960824
Date: March 22, 1962

-- February, 1968
vol. 133, No. 2

Photos on cover and pages 222-223, 225,
226~-227, 238, 240~241 and 251

Registration No. B-402772
| Date: January 31, 1968

-~ May, 1971
vol. 139, No. 5

Disiric! of Columbia

ma; Photos on pages 674 through 683
Subseribed cnd sworn to belore

e e A ETH e of Registration No. B-701984

N - Date: July 15, 1971

DEC&#1B(& s

o ) Sincerel ours
1Lt"{nu.¢//\ R &-J.n.u.mi._ Y y/\ !
¢ Notary Public [7 L __:\ -

ﬁAi‘ilﬂngﬂi gn Q( j/,' g /_} P FIN /.7’ TS A

i o _ e ,‘ ‘_.
1o Jaruery 3, 1308 ‘ !

cc: W. E. Garrett, Editor




Certificate of Recordation

THIS IS TO CERTIFY THAT THE ATTACHED DOCU-
MENT WAS RECORDED IN THE COPYRIGHT OFFICE
ON THE DATE AND IN THE PLACE SHOWN BELOW.

-
THIS CERTIFICATE IS ISSUED UNDER THE SEAL OF THE COPYRIGHT OFFICE.

R
DATE OF RECORDATION
165ep88
VOLUME PAGE
2391 422
VOLUML PAGE
OFFICIAL SCAL
CET,]@@ ™
Register of
Copyrights and
Assistant
Librarian for
Copyriglt
Services o
Lt RO S
Certificate of Recordation

G762 Septembier 1937—10,000
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CERTIFICATE OF REMEWAL EGISTRATION
FORM RE

OFFICIAL SEAL

This gerlificate, issucd under the scal of the Copynghl )
Cilice in accordance with Ihe provisions ol seclion 304 of
title 17, United Slales Code, atlests thal rancwal regisira- UNITED STATES COPYRIGHT OFFICE
tion has been made for the worl idenlilicd below. The
informalion has been mada a parl of the Copyright Olfice
- . AEGISTRATION NUMBER .
records. — N - P T
C A L 478-udb
— A Mrear A
REGISTER OF COPYRIGHTS
United Siales of America EFFECTIVE NATF NE DE-amm SIS TAATION
COEg 2o

DO NOT WRITE ABOVE THISLINE. FOR COPYRIGHT OFFICE USE ONLY

@ RENEWAL CLAIMANT(S), ADDRESS(ES), AND STATEMENT OF CLAIM: {Sce Instructions}
: Name.. JCITY GLCCNBCIE .
Cinimentinl | 1 | Address .. 6840 S¥ 92nd Street Miami, FL 33156 .
Claiming as . "8¢eRET Proprietor of copyright in a work made for hive * . . . . . .
' - {Use appropriale stalement rom nslructions)
5
2 A8 . ottt e e e e e e e e e e e ey
LT Y U
{Us# appwopriate statamenl lrom insiructions)
Fi P 1
3 Y 12
Lo I T T T R T T R
{Use appropriale staioment from insinuctons)
L
B LE OF WORK IN WHICH RENEWAL IS CLAIMED:
National Geographic
=
= NEWADLE MATTER:
; ===
> a—.:"’_‘“f: photographs appearing on cover and pages .38 thru B9
u B=5,
Jd ==
> ==
TP il _ ‘
g === INTRIBUTION TO PERIODICAL OH COMPOSITEWORK: .~ Plorida's Coral City Bencath the Sea.
== Title of periodical or composite work: Kﬂy I-,#.I.'g.o. . .Rgcr .:.‘.F.‘ Qi‘i CB' 8, FiI‘Bt . Underscn . Park .......................
If a peniadical of other serlal, give; Vol . . 121 ........... No, . ... 1 ............... issue Date JD.DL!RI'YJ, . 1 962 ......................

®

Authoris)

AUTHOR(S) OF RENEWADLE MATTER:

National Geographic Society *

ORIGINAL COPYRIGHT CLAIMANT:

@

ORIGINAL REGISTRATION NUMBER: . .
' ' National Geographic Society ¢ original claimant
b

" 07—
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National Geograplic Mugazine

WASHINGTON, D. C. 20036

KENT J. KOBERSTEEN June 14’ 1989
A B3TARE DRETTon OF PUGTOS AAFHY
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Mr. Jexry Greenberg
6840 5.W, 9ind Street
Miami, FL 33156

Dear Jerry:

This letter, when signed by both parties, will constitute your
agreement as a freelance photographer with the National Geographlc Soclety
("NGS") to photograph Pennckamp Reef Park(F05738) for National Geographic

Magazine.

1) This assignment will extend for 20 days. Your compensation will
be at the rate of: :

(a) $350 par day for days spent shooting or in field research
(i.e., research directly germane to producing the coverage); and

{(b) one half of the above rate per day for days spent in travel
(including arranging or waiting for travel)}; on standby, in the field
or mlsewhera; or in consulting with NGS editors (“editorial days").

2} Your compansation is subject to the following provisions:

{a) Work beyond the anticipated assignment days mentioned above
will be compensated at the same daily rates as above. Should it
become necessary to extend this assignment for additional days, you
must gat authorization to do so from the Director of Photography, the
Asgsistant Director of Photography or the Illustratiens Editot
assigned to the project.

{b) The total compensation paid to you for this assignment will
be applied against the page rate of $300 a page for the National
Geographlc Magazine, or a minimum of $100 a transparency, whichever
is greater.

3) When working for NGS, you will carefully avoid doing similar work
for publications which NG5 would conglder to be editorially competitive
with it, You will advise NGS promptly of any possible conflict of
interest that may develop. You also will take care not to grant any
prepublication interviews or assist in any way in the preparation of any
prepublication articles or other press coverage in any medium which would
reveal the subject matter, editorial content or the scheduling of an
sgsignment, article or story for the National Geographic Society.
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.June 14, 1989

Mr. Jerry Greenberg -2-
(Pennekamp Reef Park//05738)

4) By this Agreement you warrant to NGS that publication of any
photographs taken by you on this assignmant will not infringe upon any
right of privacy, copyright or any other proprietary right of a third
‘party.

S5) All photographs taken by you under this Agreement will be
considered as speclally commissioned for use by NGS and upon creation all
rights, including the copyright and world publication vights, to these
photographs will automatically, by virtue of this Agreement, be deemed
transferred exclusively and indefinjtaly to NGS, subject to the following
provisions:

(a) all photographs will be returnad to you along with all rights
to said photographs under the following conditions: (1) none may be
made available to anyone for publication until sizty days after NGS
has published its selections; (4i1) it is understood that any
necessary rights clearance or release for non-NGS publication i3 your
independent responsibility; and (1ii) NGS may make and retain coples
of some of the photographs ("referance selects") for reference
purposes only in its Illustrations Library;

(b) you grant to NGS without additional charge the right to usa
your name, likeness and blographical material in connection with the
publication of any photographs retained by NGS under this Agreement;

(c) NGS may crop your phetographs.

6) You undertake all work under this Agresment as an independent
contractor., NGS5 assumes no responsibility for your health, safety ot
proparty or that of any person accompanying or assisting you. While on
agsignment in the filald you will be covered by NGS5's accident insurance
policy, which provides a payment of $200,000 to you in the event of total
digabllity or to your beneficiary, specified below, in the event of death,
and lessar coverage for other injuries. The policy also providas up to
$10,000 for excess medical coverage, i.e. for costs bayond those covered
by your own personasl accident and health coverages. The above coverage ia
ragtricted to you alone.

7) While you are on NGS assignment, NGS will pay or reimburse you for
all reasonable expenses and will supply you with film and processing. At
the close of this assignment you will provide NGS with a diary of your
activities while on assignment, including an accurate and complete record
of the people and placas representad in your photegraphs. A final
accounting of expenses, supplies, atc. for an assignment will be duae to
NGS no later than two weeks after the work on that assignment is finished.
Failure to reconcile expense/supply accounts with NGS in a timaly menner
may impede payment of fees. '

8) Your work on this assignment will not be considered complate until
g0 indicated by the Illustrations Editor. At the end of the assignment
you will deliver to NGS all photographs you have taken on this assignment
as well as complete captions for your photographs. You will be available
for a projection session with the editor to explain your work. If you are
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Mr. Jarry Graeenberg -3- Juna 14, 1989
(Pennekamp Raaf Park/{/05738)

called back for editorial consultation, you will be pald a fee of $175 per
day plus expenses.

; 9) This agreement cannot be modified except by written instrument
signed by both of us,

If the foregoing 1s acceptable, plesse sign and return ths anclosed
copy of the Agreement to me,

Sincerely ours,

NATWHIC SECIETY
i

"Kent J.” Kobersteen

- IDAZ GReergors
M‘V? 9’ TR Porerietary

graad t Acce d:

/
Dataq 3, 53? 8 a& Reéjéionshigaj %iém 57.

Addregas

Social Security/
Faderal 1 M!M,'; FL' ??"%
&EFASQM-

Check to be Written
to the Order of

Q JBPPY M@- (For NGS records):

t Line to read Executed copy received:

u. RI6BTE RESERVED

Date

KJK/mac
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JEROME GREENBERG
SEAHAWK PRODUCTS
6840 SW 92ND ST
MIAMI FL 33156

Invoice
Customer 6740106

792299

ORDER DATE INVOICE DATE SHIP VIA SALES REP DISK SIZE AUTHORIZLED :
07/28/97 09/15/97 UPS Ground {(FB800 CcD MARIA :
PAYMENT TERMS CHK/CC NUMBER CHK/CC DATE AUTHORIZATION ?
Visa 10 Days partial: 4340 11/30/1998 |PREVIEW :
# CODE ITEM DESCRIPTION REGISTRATION CODE QTY UNIT  EXTENDED
1 NG4-ABODE Universe Beyond 1351 1 0.00 6.00
2 NG4-ABODE N. Geographic: Continuity for Win 1762 1 9.95 9.95
RED g  SEND CHEK L&

pot

SHIPPING
3.95

TOTAL
13.90

BALANCE DUE
13.90

SUBTOTAL
9.95

TAX AMOUNT
0.00

[ hark Gou

Thank you for ordering your FREE, 10-day preview of National Geagraphic: The '90s! if you
are not completely satislied, simply call 1-800-688-9078 to arrange for the product o be
returned at our expense. If we've not heard from you by 10/15/97, your acceptance of this
product will be assumed, your credit card will be charged the amount indicated below and
you'll be senl the next decade in the series for another FREE, 10-day preview.

JEROME GREENBERG
SEAHAWK PRODUCTS
6840 SW 92ND ST
MIAMI FL 33156

Invoice 792299 , . . .
Customer 6740106 PS. Enjoy the Complete National Geographic 30 CD-ROM set and save $69.10 right now,
Payment Method by returning this form with one payment of only $149.95 plus S&H charges. And as with all

CvisA [MasterCard [JAmerican Express National Geographic products, your satisfaction is 100% guarantesd!

Ooiscover thecl_l;l%o?ev QOrder
ATAB MINDSCAPE DIRECT T -
Check the box o indicale your purchase choice and payment amount — Thank you!

{_] Here's my paymient, Piease send me the next decade in the National Geographic series.

Accol
urt Number HOTE: ¥ we donL hear Yom you, your previously provided credit card will be charged the amount ndicated besiow
GrratonDate oR Subtotal|  Sales Tax Shipping Total! Balance Due
9,95 0.60 3,95 13.90 13.90

Signature (requited lor credil card purchases
) [ ¥Es, rush me all remaining decades of the Complete National Geographic 30 CD-ROM sett

Subtotal Shipping | Total
149.95 995  159.90

For fasler service simply call 1-800-888-9078
or FAX this form to 1-800-933-0571.

Sales Tax
0.00

Balance Due
159.90
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

JERRY GREENBERG, individually, CASE NO. 97-3924

and IDAZ GREENBERG, individually, CIV-LENARD _
_ Magistrate Judge Turnoff
Plaintiffs,
VS.
NATIONAL GEOGRAPHIC

SOCIETY, a District of Columbia
corporation, NATIONAL GEOGRAPHIC
ENTERPRISES, INC,, a corporation,

and MINDSCAPE, INC., a

California corporation,

Defendants.

AFFIDAVIT OF JOHN DAVID

John David appeared before the undersigned authority and stated as follows:

1. My name is John David. The statements in this affidavit are based on my
personal knowledge.

2. I am an account supervisor with Weber/RBB in Miami, a public relations
consulting firm. I have occupied that position for approximately three-and-one-half years.

3. On or about December 22, 1997, 1 contacted by telephone the Washington, D.C.
office of the National Geographic Society, and asked to speak with someone in the display
advertising department. I was given a telephone number in New York City and was urged to
contact that office. |

4, I called the New York City telephone number and was informed that I had
reached an office of the sales department for the National Geographic Society. 1requested




® | @
information as to various editions of the\ Society’s monthly magazine in which advertising could
be purchased.

5. The individual to whom I spoke indicated that each United States edition of the
magézine could be segmented regionally for advertising, and that advertising also could be |
placed in various international editions of the magazine. The individual oﬁ'ered to send written
material as to such advertising, and I provided my business address for that purpose.

6. A few days after that telephone contact, various materials pertaining to the
National Geographic Society magazine arrived in a National Geographic Society envelope.
Three documents that were contained in that envelope are attached to and incorporated in this

affidavit as Attachment A.

AFFIANT SAID NOTHING FURTHER. | .-
/ N~ g |
St
John David
STATE OF FLORIDA )
) ss
COUNTY OF DADE )

The foregoing instrument was acknowledged before me this_/ ) day of February,
1998, by John David, who was sworn and who said that the information set forth above is true
and correct to the best of his knowledge and belief. Mr. David i@o me, or’
produced as personal identification.

Notary Public

Mt S e B —-m..--.’,1

My Commission Expires: 2/ 7 / 200 )
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A MACAZINE BEYOND BORDERS

NATIONAL

| GEOGRAPE

ERRERERNIE

| he a|m “to capture the world and all that is imit.” LR R
Our toplcal editorial informs and i msplres Our legendary photography captures ‘
those powerful moments translating a story in any language. The unique position takes

the writers and photographers of National Geographic to every corner of the globe
“capturing the people, places and events that. shape our world:

/—\UD}ENCE \/ITALITY

Wth an audience of neariy " "OOQ,OO(} out5|de the United States, Natnonal f - o
Geographfc del:vers the Iarges iof aI c&rculatmn of any Enghsh Ianguage '

magazine. For more than 30 years; i
over 80%, with an average: j

raphlc s renewal rate is cons;stentiy L

e
:!';‘.;!

N

diffuse geographrt':'knowledge worldwide.”

FOREIGN:LANGUAGE EDITIONS

ational Geographic recently launched its first foreign- Ianguage edition in Japanese.
This gives National Geographic the opportunity to further its mission to * rncrease and

Edition
W0r|thde e
North"Am'erica ‘

Atlantic - Australia/New Zealai
Europe Australia ’
Continental Europe . New Zealand
Northern Europe Asia

British Isles Asia Two .
Germany . Latin America

Mexmo U
: S T 1997 Ratd Bases

\X/E REACH EVERY CORNER OF THE C-LOBE

| At!antic
. PaC|f|c -
. North America

M Latin America
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NATIONAL GEOGRAPHIC

A 30-SECOND INTRODUCTION
TO NATIONAL GEOGRAPHIC

The official jourﬁal of the National Geographic Society since 1888
The world’s largest scientific & education institution

Education and the environment - two Society goals for 109 years
Over 9 million loyal members (subscribers) worldwide

All of whom pay full price - the ONLY incentive to subscribe
is the magazine itself

Over 80% renewal rate since 1962; the highest in magézine publishing
The average subscription length is 15 years

50% read National Geographic within the first two weeks

They invest an average of 2.3 days with each issue; 90% save every issue

42% count it as one of their favorite magazines (highest of any MRI
publication)

Available editions: ' Worldwide, International, U.S., Regional, Statewide,
Metro, and “Test”

Natiomal Geographic
“Reporting on the world and all that is in it.”

Alexander Graham Bell
Second President of the
National Geographic Society




NATIONAL GEOGRAPHIC 1998 RATES
.8, EDITION 1x 3x 6x ox 12y 18x 4x 30x 36x
Rate Buse: 6,600,000 ONEPAGE 4 Color $167310° $163965 160,620 5157270 SI1S3925 SIS0S0 S147.235  SI438EY  Sl4225
. B & 1Colwr 149,290 146,393 143,320 140,335 137,345 134,360 131,375 128,390 126,895
BE&W . 126685 ' 126020 123548 120975 118400, 1LISE2S 113,250 110,680  1093%0
VZPAGE  4Celer 100385 98375 96370  SA360 92355 S0345 88340 86330 85315
B & § Coloc 82,115 80,475 78,830 77,180 75,54% 13,9405 72,260 70,620 69_,!00
B& W 69,185 - 67.!00_ 66,420 65,035 - 63,650 62,265 60,885 59,500 58,805
VAPAGE 4 Color O SLE6S
B&1Color 41,960
+ B&W ’ 35,385
1/8 PAGE B&W 18,033
Flexibility of issas dates reqired on all 1/4 wd 1/8 page units,
GEOSPLIT EDITION 1x 3x (3] 9z lix 18 24x . 30x Jéx
Ralc Base: 3,300,000 ONE PAGE 4 Color SlﬁO,Jﬁ 393,375 $96,270 $54,360 $92,345 390,345 $48.340 386,330 585,325
) B & | Color §2,115 §0,475 78,03¢ . 77150 73,545 73,905 72,260 70,620 69,300
BAW 6985 67400 66420 65035 63,650 62265 6085 59500 38,905
PAGE 1

| EFFECTIVE JAN 1998 1SSUE




NATIONAL GEOGRAPHIC ) : 1998 RATES ' EFFECTIVE JAN 1998 ISSUE

NORTH AMERICA EDITION : : ix 3x 6x 9z 12z 18x 24x 30x 36z
Raiz Buz: 7,090,600 " ONE PAGE 4 Color $185.430 S18L,720  S178,018 $i74,305 $170,595 S166,B8S $163,130 $159470 $157,612
- : B & | Color 165,460 _ 162,150 158,840 155,530 152,225 148915 145,605 142,295 140,640
B_ &EW 142.635_ 139,780 136,930 134,075 131,225 128,370 125,520 122,665 121,240
112 PAGE 4 Color 111,260 . 109,035 106,810 © 104,535 102,360 100,133 97910 95,685 94,570
B &1 Caler 91,010 §9,190 17370 05580 83,730 81,910 $0,090 20 71,360
BEW 76,675 75,140 73,610 72,075 70,540 69,010 6‘7,415 65,940 65.!15__
4TH COVER 4 Color 202,545 198,495 194,M5 190,390 186,340 . 182,290 178,240 174,190 172,165
WORLDWIDE EDITICN - ix 3x 6x 9x 12x 18 14x 3x 36x
Rats Bue: §,300,000 ONE PAGE 4 Color $222.200 3217,755  $213,310 $208,870 3204.425 3199,980 $195,535 $191,000 5188870
B& 1 Color 196960 193,020 189,080 185,140 191,203 17,265 173,328 169383 167,415
BEW 165,340 164975 161,605 158,240 154,875 151,50% 143,140 144,770 143,090
112 PAGE 4 Colar - 133,740 131,063 128,350 125,715 123,040 120,365 117,690 115,015 . 1 13,680
’ B & 1 Color 108,390 106,220 104,055 101,885 99,720 91,550 95,385 93,213 92,130,
B&W 00,480 8,670 86,960 35,050 83,240 81,430 79,620 77,513 76,910
-4THCOVER 4 Color 252,510 247,460 242,410 231,360 232,310 211,260 222,210 217,160 214,615
.f
PAQE 2




NATIONAL GEOORAPHIC {998 RATES
BIG "G" 15 EDITION 1x 3x 6% 9z 12x 18x 24x 30x Mx
Rate Basc: 2,710,000 ONEPAGE 4 Color $80,405 $78,795 .ST’,ISO 575,580 $73,975 STLAE6S $70,753 $69,130 . 368,345
-B & 1 Color 1,745 70,310 68,875 67,440 66,005 64,570 63,133 61,700 - 60,993
Atlscta, Boston, Chicago, B&W . 61,850 60,615 59,375 88,140 56,900 55,6635 54,430 $3,190 52,575
Cleveland, Dallat/Ft. Wocth, : _ ' _
Detyoit, Houston, Los Asgeles, 172 PAGE 4 Color 48,245 47,280 46,315 45,350 44,389 43,420 42,438 41,490 41,010
Miami, Minnewpolis/St. Panl, B &1 Color 39,465 38,675 37,885 37,088 36,310 35,520 34730 33,940 33,545
New York, Philadclphis, B&W 33,245 -32,580 31,915 31,250 30,585 29,920 29,253 28,500 - 28,260
San Francisco, Seattle/Tacoma, :
Washington, D.C. 172 pages mbject to avsilability.
BIG "G~ 23 EDITION 1x 3x 6x 9z 12x 18x J4x 30x 36x
Rate Dase: 3,510,000 ONEPAGE 4 Coloer 599,165  $97,180 595,200 393,215 591,230 589250  $87.265 . $85.25C 384,290
B &1 Color 23,485 88715 84,945 13,178 £1,40% 79635  T1.868 76,095 75,210
Big "G" 15 plus Beltimore, BRW 76,280 74,755 73,230 7,108 70,180 68,650 67,125 . 65,600 64,840
Duonver, Hartford/New Haven, ’
Indianapolis, Phoenix, Pittsburgh, 172 PAGE 4 Color 49,500 53,310 $7,120 55,930 54,740 53,550 32,360 51,170 - 50,575,
Sacramento/Stockion, St. Lovis, B & 1 Color 48,670 47,695 46,728 45,750 44,775 43,805 42 830 41,358 41,370
San Dicgo, Tampa/5t. Petersburg B&aw 41,005 40,185 39,365 38,545 37,728 35,905 36,085 35,265 34,855
1/2 pages subject to avaifability.
B1G "G" 35 EDITION 1x 3x 6x 9x 12x 18x 14x 30x 36x
Rate Basc: 4,040,000 ONEPAGE 4 Color $111,150 8109615 $S107375 5105140 5102900 S$100,663  $98.430 596,190 595,075
B &1 Color 99,205 97,810 95813 93,815 91,820 59,825 7330 85,030 84,835
Big "G* 25 plus Buffalo, BAW $6,035 84,315 82,595 80,873 79,150 . 77,430 75,710 73,990 73,130
Charlotte, Cincirmati, Columbus, : ) . . .
Grand Rapids, Kansas City, 172 PAGE 4 Color 67,110 63,770 64,425 63,085 61,740 60,400 59,055 37,115 37,045
Milwaukee, Nashvilic, B & 1 Color 54,895 43,795 32,700 31,600 50,505 42,405 43310 47,210 46,660
New Orlears, Orlanda, Raw 46,250 45,325 44,400 43 475 42,550 41,625 40,700 319,775 39,315
Portlsnd ' i

1/2 pages subject to availability,

PAGE 3

EFFECTIVE JAN 1998 ISSUE




1998 RATES ' : EFFECTIVE JAN 1598 ISSUE

NATIONAL GEOGRAPHIC
' NORTHEAST EDITION ' Ix 3x 6x 9 12z 18x 24x 302 36z
Rate Buec: 1,710,600 ONE PAGE 4 Color $63,600 $62,330 561,055 $59,785 $58,510 $57,240 555,970 $54,695 $54,060
. B & 1 Color 56,750 55,615 54,480 53,343 52,210 51,075 49,940 48,805 48,240
Counectiout, Delaware, Maine, BEW 43,920 . 47940 46965 . 45985 45,005 44,030 43,050 42,070 41,580
Maryland, Mamachusetis,
New Humpshire, New Jenscy, 172 PAGE 4 Color 38,160 17,395 36,633 35,870 38,105 34,345 33,5680 32,520 32,435
New York, Poansylvania, B & 1 Color 31,215 30,590 29,965 29,340 28,720 28,095 21470 26,845 26,535
Rhode laland, Vermont, Virginia, B&W 26,300 25,775 25,250 24,720 24,195 1,670 2,145 22,620 22,358
Washington, D.C., West Virginia )
172 pages subject to svailability.
NEW ENGLAND EDITION ix Ix 6x 5x 11x 18z 4z 30x . Jéx
Rate Buse: - 390,000 ONEPAGE 4 Color $18,655 $18,230 317,910 517,535 517,165 516,790 $06,415 §$16,045 515,153
B & | Color 16,645 16,310 15,980 15,645 15315 14,980 14,650 14,313 14,150
Connecticut (owluding New York BEW 14,350 14,065 13,775 13,490 13,200 12,915 12,630 12,340 12,200
Metro), Maine, Mamsachusetts,
New Haumpshire, Rbode Island, 1/2 PAGE 4 Color 11,195 10,970 10,745 10,525 10,300 10,075 9,850 9,630 9,515
Vearmont B & 1 Color 9,155 8,970 8,790 8,605 B 425 8,240 8,053 7975 7,7801‘
B&W 7,75 1,560 7,405 7,250 7,100 6,945 6,790 6,635 6,560
172 pages subject to availability.
SOUTHEAST EDITION 1x Ix 6x 9x 12x - 18x - ldx 3bx 36z
Rate Base: - 930,000, ONEPAGE 4 Color 535,915 335,195 $34,430 £3),760 $33,040 $32,225 531,605 $30,885 330,530
B & 1 Color 32,045 31,405 30,765 30,120 29,480 28,140 28,200 27,560 21,240
Alsbama, Florida, Georgis, BEW 27,615 27,075 26,520 25,970 25415 24,865 24310 23,760 13,480
Mississippi, North Carolina,
South Carolina, Tennessee’ 1/2 PAGE 4 Color 21,550 21,120 20,690 20,253 19,825 19,395 18,965 18,335 18,320
B & 1 Color 11,625 17,275 16,920 16,570 16,215 15,863 15,510 15,160 14,980 '
BaW 14,850 14,355 14,255 13,960 13,660 13,365 13,070 12,770 12,625
172 pages subjcot to svailability.

PAGE 4




NATIONAL GEOGRAFHIC 1998 RATES
EAST CENTRAL EDIT[ON 1x Iz 6x 9x 11x 18x 14x 0x I6x
Rate Basc: 1,235,000 ONEPAGE 4 Color S47035  S46095  S$4515% $44,215  $43,270  $42330 $41,390 540,450 539,980
B & 1 Color 41,970 41,130 40,290 39,450 18,610 IS 36,935 36,093 35,675
1llinois, Indiana, Keotucky, B&w 36,180 35,455 34,735 34,010 33,285 32,560 31,840 LS 30,755
Michigan, Minneapoliv/St. Paul, ) '
Ohio, St. Louis, Wisconxin 1/2 PAGE 4 Color 23,220 27,638 27,090 26,325 25,960 25,400 24,835 24,270 23,985
B & ) Color 23,085 22,625 22,160 21,700 21,240 20,775 20315 19,855 19,620
Baw 19,450 19,060 18,670 18,283 17,895 17,508 17,15 16,725 16,535
172 pages subject to svailability,
WEST CENTRAL EDITION 1x 3x 33 9x 12z 18z 24x 30x 36x
Rale Base: 535,000 ONE PAGE 4 Color $21,805 213710 $20,935 320,495 £20,060 319,625 . $19,190 $15,730 518,535
B & | Color 16,455 19,065 18,675 18,290 17,900 17,510 11120 16,730 16,535
Colorudo, lowa, Kansas, Baw 18,770 16,435 16,100 15,765 15,430 15,095 14,760 14,420 14,255
Minnesota (exoluding Minncspolis/
St. Peul), Missouri (excluding 172 PAGE 4 Color 13,083 12,825 12,560 13300 12,040 11,775 11,515 11,255 11,120
5t. Louis), Montans, Nebrurks, B & ] Color 10,700 10,485 10,270 10,060 9,845 9,630 9,415 9,200 9,095
North Dakota, South Dakota, B&W 9015 3,435 8,655 8,473 8,293 8,115 1933 7,753 7,665
Wyoming
1/2 pages subject to availability.
SOUTH CENTRAL EDITION 1x 3x 6x 9x 12x - 18x 24x 30z Jéx
Rate Basc: 575,000 ONEPAGE 4 Color $22895  $72435 521,980 321,520 521,065  $20,605 520,150 $19,690 519,460
B & 1 Color 20,430 20,020 19,615 19,205 18,795 18,385 17,980 17,570 17,365
Arkanzas, Louisiana, B W 17,610 17,260 16,905 16,555 16,200 15,850 15,495 15,145 14,970
Oklahoma, Texas
12 PAGE 4 Color 13,735 13,450 13,185 12,910 12,635 12,360 12,085 1,810 11,675
B & 1 Color 11,235 11,010 10,785 10,560 10,335 10,110 9,385 9,660 9,550
BE W 9,453 9,273 9,083 1,195 8,710 8,520 4,330 8,140 8,045
172 pages subjeot to availability.

PAGE 3
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NATIONAL GEOGRAPHIC 1998 RATES EFFECTIVE JAN 1998 ISSUE

WESTERN EDITION 1x 3x [13 9x 12x 113 24x Hx Jéx
Rate Base: 1,615,000 OMEPAGE 4 Color $50,100 $58,900 357,695 556,495 $55,290 354,090 $52,890 $51,685 $51,085
B & 1 Color 53,623 52,553 51,480 50,410 49,333 48,265 47,190 45,120 45,580
Alasks, Arizona, Californi, : B&EW 46,230 45305 44380 43455 42530 41605 - 40,680 19760 39,295
Hawsii, ldaho, Nevads,
New Mezxico, Oregon, Utsh, 1/2 PAGE 4 Color 36,060 35,340 34,620 33,395 3317 32455 31,735 31,010 30,650
Washington B8 & 1 Color 29,495 28,905 28,313 21,725 27,135 26,545 25,955 25,365 25,070
B&EW 24,850 24,355 23,855 23,360 22,860 22,365 21,870 21,970 21,128
1/2 pages subjoot to aveilability,
PACIFIC SOUTHWEST EDITION 1x 3x 65 ‘9: §2x 18x 1dx 3 36x
Rate Base: 1,115,000 ONE PAGE 4 Color $42,980 142,120 $41,260 $40,400 $39,540 338,680 537,30 $36,965 $36,53%
B &1 Color 38350 37,585 36,815 16,050 35,240 34515 33,750 32,980 12,600
Arizooa, California, Hewsii, REeEwW 33,060 32,400 31,740 31,075 30,415 29,755 29,095 28,430 25,100
Nevada, New Mexico '
1/2 PAGE 4 Color 25,790 25,275 24,760 24,245 22,725 23,210 22,695 2,150 21,920
B & 1 Color 21,095 20,675 20,250 19,830 19,405 18,985 - 18,565 15,140 17,930
B&XW 11,770 17413 17,060 16,705 16,350 15,995 15,640 15,230 15,105
1/2 pages subjeot to availability. .
PACIFIC NORTHWEST EDITION 1x 3x [1] 9x 12z (L] 242 30z I6x
Rate Base: 500,000 ONEPAGE 4 Color $21,745 $21,310° 320,875 520,440 $20,005 $19,570 519,133 518,700 518,415
B & | Color 19,405 19,013 18,630 18,240 17,853 17,465 17,0758 16,690 16,495
Alwka, Idaho, Oregon, Utah, B&W 16,725 16,290 16,055 15,720 15,385 15,055 14,720 14,385 14,215
Washington .
172 PAGE 4 Color 13,045 12,785 12,525 = 12,260 12,000 11,740 _ll,ﬂﬂ 1,206 - 11,090
B & 1 Color 10670 10435 10245 10,000 9815 9,603 9,390 9,175 sor0 ' .
B&W 8,990 8,510 8,630 £,450 8270 8,090 71910 7,130 7,640

1/2 pages subject to availability.

PAGE §




NATIONAL GEOGRAPHIC . 1998 RATES EFFECTIVE JAN 1998 ISSUE

ATLANTIC EDITION 1x x &x x 11x 1Bz 24x 30x J&x
Rato Base:  £90,000 ONEPAGE 4 Color $54250  §53,165  $32,080  $30,995  $49910 48825  S47.740  S46,653 546,115
B & 1 Color 40405 47438 46470 45,300 44518 43565 42,995 41630 41,43
British Isles, Continental Europe, B&W 40665 39850 39,040 38228 37410 36600  I57ES 34970 34,565
Middlc East & Afrion ‘
12PAGE 4 Color 32,550 31900 31250 30,895 29,945 29295 28,648 27995 27670
B & | Color 27,045 26,600 26060 25,315 24975 24430 BIN 20345 DS
B&W 22645 22,19 21,740 21285 20835 20380 19930 19475 19,250
4THCOVER 4 Color 62170 60925 59685 58,840 57195 55955  S4T0 53465 2845
EUROPE EDITION 1x 3 61 9x 12: 18z 245 30x 363
ReteBase: 800,000 ONEPAGE 4 Color $49,315 543,330  S47.40  S46355 545370  S443R5  S43395  S42410  S41920
B & 1 Color 44005 43,125 42245 41365 40483 39,605 38725 3I7BS 37408
British fslcs, Continsatat Exrope Baw 36965 36225 35485 T4 34010 33,270 32530 3LT0 31,420
\2PAGE  4Color 29590 29000 28405  2TELS 27275 26630 26,040 25,445 25,150
B & 1 Color 24,675 2410 13690 13195 22700 22210 2715 21220 20,975
BEW 0,505 20175 19,760 19350 18940 18,323 U5 17,008 17498

1/2 pages subject to avsilabitity,

BRITISH ISLES ED[TION Ix Ix 63 9z 11x 18x 24x J0x 36x
Rate Basc: 330,000 ONEPAGE 4Color $20,880  $20,460 . 520,045  $19,625 319210 S1E7%0  SI8375 $1795% 817,750
) B & 1 Color 18,630 18,255 17,885 172,510 17,140 16,765 16,395 16,020 15,035
Chanse! lslands, England, B&W 15,650 13,335 15,025 14,710 14,400 14,085 13,TT0 13,460 13,305
Northern Ireland, Republic _
of Ircland, Scotland, Walca 112 PAGE 4 Color 12,530 12,280 12,030 11,780 11,530 11,275 11,025 10,775 10,650
B & 1 Calor 10,450 10,240 10,030 9,825 9,615 9,405 9,195 8,985 8,885
Baw 5715 8,540 8,365 B,150 8,020 7,845 14670 7,495 7410
1/2 pages subject to svailability. '_ ' .
CONTINENTAL EUROPE EDITION 1x 3z 6x 9x 12x 18z J4x 30x 35z
Rate Base: 470,000 ONE PAGE 4 Color 529,380 528 790 528,205 527,613 327,030 $26,440 525,853 $23,2653 324975
B&1iColor - 26,218 25,690 25,165 24,640 24,120 23,395 B,070 22,545 22,285
Europe Edition excluding Baw 22025 21,585 21,045 20,705 20,263 19825 18310 13840 18720
British Tsles, includes Teracl
1/2PAGE 4 Color 17,630 17,275 16,925 16,370 16,220 15,865 15,515 15,160 14,983
B &1 Coler 14,700 14,405 14,110 13,820 13,525 13,230 12,938 12,640 12,495
B&W 12,265 12,020 11,775 11,530 11,285 11,040 10,795 10,550 10,425
172 pages subject 1o availability.
PAGE 7
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NATIONAL GEOGRAPHIC 1998 RATES
PACIFIC EDITION ix iz 6x 9x 12x 18x 24x 30x 36x
Rstc Basc: 410,000 ONEPAGE 4 Color $26400 $25870  $25,345  S24.815 524200 §23,760 $23,230 522708 522,440
Bt Color 23,955 23,085 22,615 22,140 21,670 21,200 20,730 20,255 20,020
Austrstia, India, Japan, New Zealand Baw 19,790 19,395 19,000 18,605 18,205 17,510 17,415 17,020 16,320
Poople’s Republic of China, . :
Philippinos, South Pacific [slends, 172 PAGE 4 Color 15,840 15,525 15,205 14,990 14,575 14,255 13,940 13,620 13,465
Southeast Asis B & ) Color 13,21¢ 12,543 12,650 12,413 12,185 11,890 11,625 11,360 11,230
B&EW 11,020 10,800 10,580 10,360 10,140 9920 9,700 9,475 9,363
4TH COVER 4 Color 30,255 29,650 29,045 28,440 27,835 21230 26,625 26,020 25,715
ASIA EDJITION 1x 3x 6x .9z 12x 18z 24x 30x 36x
Rate Base: 150,000 ONEPAGE 4 Color $13,215 s13,010 512,745 312,480 $12,215 $11,950 $11,680 511413 311,285
B & | Color 11,845 11,610 11,371 11,133 10,395 10,660 10,425 10,185 10,070
Pacific Edition excluding B&aW 9,950 9,710 9,550 9,355 9,155 B,955 8,755 8,355 2,450
Australia/New Zesland : . ¥
1/2 PAGE 4 Color 7,965 7,808 7,645 7,485 7,330 1170 7,010 6,850 6,770
B & ! Color 6,643 6,510 6,380 6,245 6,115 5,980 5,850 5M15 5,650
B&W 5,540 5,430 5,320 5210 $,005 4,985 4,875 4,765 4,710
172 pagon subjeot Lo availability.
AUSTRALIA EDITION ix 3x 6x 9x 12x 18x Mx Mx pL11]
Rale Base: 180,000 ONEPAGE 4 Color $12800 $12545 512,290  $12,030  SUL,775 SA1,520 811,269 511,010  S10.8%0
B & [ Color 11,420 11,190 10,965 10,735 10,508 10,280 10,050 9,520 9,705
Baw 9,595 9,405 9,210 9,020 8,825 1,635 s.445 1,250 8,155
112 PAGE 4 Color 7,680 1,525 7373 7,220 7,065 6,910 6,760 6,608 6,530
B & 1 Color 6,405 6,275 6,150 6,020 5,895 5,765 5,635 5,510 5,445
BaWwW 5,345 5,240 5,130 5,025 4,915 4,510 4,705 4,993 4,545
1/2 pages subjoct to svailability.
PAGE §
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NATIONAL GEOGRAPHIC 1998 RATES
LATIN AMERICA EDITION 1x 3x (33 9x Ilx 1Bx 2dx J0x 36x
Rate Base: 110,000 ONEPAGE 4 Coler $13,335 $13,070 312,800 $12,535 512,270 $12,000 $11,733 SE1470 311,335
B & 1 Color 11,500 11,660 11,425 11,185 10,950 10,710 10,470 10,05 10,215
Caribbean Jrlanda, Central Amevica, B&W 2,995 9,795 9,595 9395 9,195 8,995 8,795 1,595 8,495
Mmoo, South Amerios : .
172 PAGE 4 Color 8,000 1,840 7,680 7,520 7,360 1,200 7,040 £,880 6,800
B & 1 Color 6,675 6,540 6,410 6,275 6,140 6,010 . 5175 §,740 5,675
B&W 5,565 5,455 5,340 5,230 5,120 5010 4,895 4,785 4,730
4THCOVER 4 Color 15,280 14,973 14,670 14,363 14,060 13,750 13,445 13,140 12,990
MEXICO EDITION 1x Ix 6x 9x 12x 18x 24x 3oz 3éx
Rate Busc: 30,000 ONE PAGE 4 Color $6,370 56,245 §6,115 35,990 $£5,860 §$5,7135 SS,S'OS 35,480 $5,413
B & 1 Color 5,685 5,570 5,460 5,348 5,230 5115 5,005 4,290 4,830
B&w 4775 4,680 4,585 4,490 4,395 4,300 4,200 4,108 4,060
PAGE 9
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EFFECTIVE JAN 1998 ISSUE
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NATIONAL GEOGRAPHIC 1998 RATES
FORFIGN CURRENCY - British Pounds Sterling
BRITISH [SLES EDITION - 1x 3x 6x 9x 11x 18x - 24x 30 36x
Rate Base; 330,000 ONE PAGE. 4 Color £13,915  £13,635 £13,360 £13,080  £12,800  E)2,525 £12,245 £ll,965 E11,830
- B & 1 Color 12,413 12,165 11,920 11,670 11,420 14,175 10,925 10,675 10,555
B&EW 10,420 10,220 10,015 9,803 9,595 93ES 9,100 8,910 8,865

Channel Islands, England,

Northern Irelund, Republic
of Ireland, Sootland, Wales 171 PAGE 4 Color 8,350 8,185 8,015 1,850 7580 1.51% 7.350 7,180 7100
B & | Color 6,963 6,925 6,685 6,543 6,410 6,270 6,130 5,990 3,920
BxW 5,810 5,695 5,560 5,460 . 5,345 5,210 5113 4,995 4,940
172 pages subject to availability.
Avsilable only to those advertisers md sgencics located within the British Isles buying the British Isles Edition
FOREIGN CURRENCY - Australian Dollars k
AUSTRALIA EDITION 1x 3x &3 9x 11x 18z J4x 30x 36x
Ratz Basc: 180,000 ONE PAGE 4 Color SAL8,380 5A15,010 SAl17,643 SALT275 $SA16,910 SA16,540 SAL6175 SAL5505 $A13,625
B & ) Color 16,400 16,070 15,745 15,413 15,090 14,760 - 14,430 14,105 - 13,940
B&W 13,780 13,505 13,230 12,955 12,580 12,400 12,125 11,850 11,715
1/2 PAGE 4 Color 11,030 10810 10,590 10,370 10,150 9,925 9,708 9,435 9375
B & 1 Color 8,198 9,010 8,823 4,643 8,460 3,275 1,090 7910 7915
B&W 7,670 T.515 7,365 1,210 1,055 6,905 6,750 6,593 6,320
1/2 pages wubjecl to svailability.

Available only to thowe advetiress and agencies located within Australin buying the Australis Edition
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

JERRY GREENBERG, individually,
and IDAZ GREENBERG, individually,

Plaintiffs,

V8.

NATIONAL GEOGRAPHIC

SOCIETY, a District of Columbia
corporation, NATIONAL GEOGRAPHIC
ENTERPRISES, INC., a corporation,

and MINDSCAPE, INC., a

California corporation,

Defendants.

CASE NO. 97-3924
CIV-LENARD
Magistrate Judge Turnoff

AFFIDAVIT OF NORMAN DAVIS

1. My name is Norman Davis. The statements in this affidavit are based on my

personal knowledge.

2. I am a partner in the law firm of Steel Hector & Davis LLP, which has represented

the plaintiffs in the above-styled matter since its inception. I have been the lead counsel in the

litigation.

3. The plaintiffs filed their Complaint on December 5, 1997, and filed an Amended




® @
Complaint on December 23, 1997. Count V of the Amended Complaint alleges a cause of action
for copyright infringement with reference to a Moving Cover Sequence that is described more
fully in paragraphs 22 through 39 of the Amended Complaint .

4, | On January 30, 1998, the defendants filed a motion that, in part, seeks summary
judgment as to Count V. In Part IV of the memorandum supporting the motion, the defendants
seek summary judgment as to that count by invoking the “fair use” doctrine.

5. No discovery in this case has taken place by either party, and the defendants have
not answered Count V.

6. The plaintiffs cannot adequately respond to Part IV of the defendants’ motion
until reasonable discovery has occurred. This is because the “fair use” issue argued in Part IV is
intensively fact-based, and significant facts relevant to that issue are uniquely in the hands of the
defendants.

7. Reasonable discovery could disclose genuine issues of material fact in this case,
or could otherwise support the plaintiffs’ opposition to Part IV of the defendants’ memorandum.

8. For example, in Part IV, the defendants claim that the “Complete Geographic”
CD-Rom product is educational and does not seek to exploit the Moving Covers Sequence for
commercial gain. To respond to that argument, the plaintiffs are entitled to discover facts such as
the following:

a. The nature of for-profit corporate affiliates created by the National

Geographic Society to produce, market and distribute the “Complete Geographic™

product, and the financial goals and expectations of the affiliates.




b. The financial goals and expectations of the nonprofit Society itself
with respect to the Complete Geographic product, including but not
limited to profits, royalties, rent. fees, interest or tax benefits.

C. The financial goals and expectations of the for-profit

defendant Mindscape with respect to its role as a licensee for the
Complete Geographic product, and an inquiry as to whether

Mindscape’s goals with respect to commercial gain on that product

are the same as those the other defendants purport to have.

d. The roles of the respective defendants in manufacturing,
distribﬁting, marketing and selling the Complete Geographic product.

9. The defendants also have asserted a “good faith” basis for application of the fair
use doctrine, in part because of a notification purportedly sent to “all contributors to the
magazine.” The plaintiffs are entitled to discovéry facts related to the “good faith” assertion,
including what contacts were made by any of the defendants with individual holders of
proprietary interests in contributions to the Society’s magazine, what compensation, if any, was
offered to such holders, and the outcome of such contacts. Additionally, such inquiry would
include whether any effort was made to contact plaintiff Jerry Greenberg, and if so, what
compensation, if ahy, was proposed to him.

10.  On April 24, 1997, I wrote on behalf of Mr, Greenberg to Suzanne Ross
McDowell, Assistant Vice President, Legal Affairs & Publications, for the National Geographic
Society. Among other things, the letter conveyed Mr. Greenberg’s objection to the inclusion of
photographs, in which he had copyright or other proprietary interest, in the forthcoming product
called The Complete National Geographic. A copy of the letter is attached to and incorporated in

this affidavit as Attachment 1. Neither Ms. McDowell nor anyone else ever responded in any




manner to that objection. which also makes discovery on the defendants’ “good faith™ argument
important.

AFFIANT SAID NOTHING FURTHER.

*\
(\\”f"a 1\,‘ ' } 1.\\:

Normah Davis

STATE OF FLORIDA }
} ss
COUNTY OF BADE )

The foregoing instrument was acknowledged before me this \& ' \¥ day of February,
1998, by Norman Davis, who was sworn and who said that the information set forth above is true
and correct to the best of his knowledge and belief. Mr. Davis is personally known to me.

=~ \C.

Notary Public

My Commission Expires:

TAL NOTARY SEAL
pRY Fug, OIS MCCONNELL

o) v

Z Q COMMISSION NUMBER
£ T ©C381267
‘;- 2wy coumssto:gg XP.

Corpl’  JUNB_8
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S T E E l_ l . . Steel Hectar & Dawis L7

200 South Biscayne Boulevard

HECTOR ~ Miami. Florida 33131-2398

305.577.7000

DAVIS 305.577.7001 Fax

. Norman Davis
BY CERTIFIED MAIL 05 577 2983

April 24, 1997

Suzanne Ross McDowell
Assistant Vice President

Legal Affairs, Publications
National Geographic Society
1145 17th Street, N'W.
Washington, D.C. 20036-4688

Dear Ms. McDowell:

This will acknowledge receipt of your letter dated April 18, 1997, which responded to our
letter to you dated March 13, 1997. Your conclusion that no infringement has occurred with
respect to the Educational Insights materials appears to foreclose any possibility of resolving
that dispute without litigation. Your proposal to pay Mr. Greenberg $500 for the use of his
sea fan photograph was unacceptable when first made and is unacceptable now. Mr.
Greenberg has serious concerns in other areas, as indicated in our letter, but 1s interested only
in a global resolution of all matters covered in the letter.

We will proceed as indicated in the March 13 letter, and in any action that is brought in the
Southern District of Florida we expect to name Educational Insights, Inc. as an additional
defendant. The nature of a purported licensing agreement between that company and the
Society as to the disputed materials is unclear to us, but in any event such an agreement is
external to our client’s interests.

Mr. Greenberg has become aware that the Society is embarked on a project that apparently
will reproduce, for distnbution and sale, CD-ROMs past issues of the Society’s magazine
covering 100 years. This is notice that any photographs provided by Mr. Greenberg to the
Society which appeared in past issues of the magazine -- for which Mr. Greenberg owns
exclusive copyright or for which Mr. Greenberg authorized one-time use for a single issue --
may not be used for the CD-ROM project, or any other project, without his prior written
permission. The Society has no right -- under copyright, contract, or any other theory -- to
use Mr. Greenberg’s creative works for purposes other than those that were authorized by
him with respect to particular issues of the magazine. In view of this notice, Mr. Greenberg
will regard any unauthorized use of his works in the CD-ROM project as willful
infringement, and he will seek the fullest remedies available to him.

West Paim Beach Tarzinassee Key West Caracas
561 8507200 90+ 222 2300 305.282.7272 582.951.4105
861655 1509 Fax 902 222 3410 Fax 305.292.7271 Fax 582.951 4106 Fax




STEELN ® ¢

HECTOR
BDAVIS

Suzanne Ross McDowell
April 24, 1997
page two

In view of the impasse in the matter, please return to the undersigned the exhibit book that
was specially prepared and provided to you for negotiation purposes. As stated in our March
13 letter, that exhibit was and is the property of Mr. Greenberg.

Your courteous response to our March 13 letter, while seriously deficient, in our view, in its
discussion of applicable law, is appreciated. It is unfortunate that the Society -- zealously
protective of its own rights -- has adopted a cavalier position here where the demonstrable
nights of a distinguished photographer are at issue. Some of the arguments you pose in your
letter, if legally valid, would render unprotectible many thousands of photographs in the
Society’s vast archive. In due course we will be comfortable in permitting a court to decide
the proper standard for infringement of such photographs.

Very truly yours,

1w D

Davis
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