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FOR SETTLEMENT
PURPOSES ONLY
VIA FACSTMTLE
Norman Davis, Esq.
Steel, Hector & Davis LLP
200 South Biscayne Boulevard
Miami, FL. 3313[-2398

Re:  Greenbers et al v, National Geographic Society et al.
Dear Norman: '

You indicated by letter dated January 19, 1998 that Mr. and Mrs. Greenberg
are willing to discuss settiement of Counts I and I of the Amended Complaint. National -
Geographic Society (the "Society”) believes that settlement of these claims is in the parties’
best interests, The Society is therefore willing to settle these claims as outlined below.

The Society will pay to the Greenbergs the sum of $17,800, $2,800 of which
represents payment for usé of the images and $15,000 of which represents reimbursement for
the Greenbergs' legal expenses.

The 52,800 figure is based upon current market rates for the use of imagesin - -
materials like the "GeoPack” product and the “Jason” brochure. In rare cases, the most that
the Society would pay for the use of a photograph as reference material for an illustration
like the "GeoPack"” product is $100. The Society would typically pay $200 to display a
photograph in a promotional brochure like "Jason.” In recognition of its long-standing
relationship with the Greenbergs, the Society is willing to quadruple these market rates,
' Thus, four times the market rate of $100 for the five “GeoPack" images and four times the
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market rate of $200 for the "Jason" image yiclds a total payment to the Greenbergs of
$2,800 for the use of their images.

The Society feels that this settlement amount generously compensates the
Greenbergs for the use of their photographs and for the expenses they have incurred,

. particularly given that five of the six disputed images ware used as refarence material for
‘illustrations. The Greenbergs have suffered no loss in the value of their copyrights as a
result of these uses. Moreover, the Society has made every effort to cooperate with the
Greenbergs in this matter. When the Society became aware of the inadvertent inclusion of
the sea fan photograph in the Jason brochure, it immediately notified the Greenbergs and
offered to compensate them. The use of the other disputed images as reference matenal for
the "GeoPack" product was equally innocent. Indeed, the Society did not even make the
Greenbergs’ photographs available to the "GeoPack” artist; rather, the artist discoversd the
photographs on bis own and made an independent decision to use them as reference material,

The Society will use its best efforts 1o provide Mr. Greenberg with 2 visual
inventory of photographs created originally by him and held by the Society. The Socicty will
agree to refrain from publishing or using any such images in which the Greanbergs can
demonstrate copyright ownership without their prior written consent.

Finally, the Society will assign all of its copyrights in the disputed images in
the GeoPack product o the Greenbergs. This assignment will not affect any other images in
‘the GeoPack.

. Please convey this settlement offer to your clients and advise us of their
response as soon as possible. The Society is eager to resolve these issues amicably and
fairly for all parties concemed.

Sincerely,

B

Robcn G. Sugar-mati
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April 18, 1997

BY FAX AND FEDEX

Norman Davis, Esquire

$teel Hector & Davis LLP

200 South Biscayne Boulevard
Miami, FL 33131-2398

Desr Mr, Davis:

1 am writing in response to your letter of March 13, 1997 concerning Jervy
Greenberg’s claims of copyright infringement. This letter is in the nature of settlement
3 negotiations and the contents hereof shall neither be () deemed as an admission agrinst
‘ mtar’pt. or (b) admizgible in any advamry or other proceeding brought against the Society
concerning the matters discussed in this letter, For purposes of this letter, we assume that
M. Grecnberg holds valid copyrights. _

Pant)

In Part I of your letter, you discuss issues concerning Fish of the Coral Reef and
Creatures of the Open Ocean, cards sold by Educational Insights for use with its game
|  GeoSafart.

1. Fish qf the Coral Reef. You allege that five objects pictured in the artwork for
Fish of the Coral Reef infringe Mr. Greenbetg's copyrights in photographs identified in
your letter. We do not believe the facts or the law support Mr. Greenberg’s ¢laim. In

addition to the facts we have raised in prior correspondence the fallowing are important
and relevant:

& The antist of the coral reef scene used several sources as research material for
the five objects at issue 10 ensure that his work was factually accurate, and his research
from these sources is incorporated in the five objects that Mr. Greenberg claims infringe
his copyrighted photegraphs.

i
i
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b. ‘The fact that scientific or factual works are at issue hers is of great importance

in evaluating this case. Mr. Greenberg's claim of infringement raises qucsttons as to what

elements of his photographs are original and therefore protectible expression. This

question is particularly important for photographs which are representations of natural

objects as they appear in nature. Mr. Grccnberg can claim no protection in the appearance

" of patural objects but only in the literal expreasion of those.objects in his photographs.

The scope of protection is thus very narrow and infringement éxists only where thére s a
very close similarity, verging on the identical,

c. Even sssuming arguendo that protected expression has been copied, other
factors would support 8 finding that arsy alleged use by the artist of Mr. Greenberg’s work
constituted fair use and thus that no infringement has occurred. The artist’s original
artwork is used in an educational product where accuracy is critical to the educational
value of the produet. The product has 2 different purpose, character, functional use and
audience than doss Mr. Greanberg’s work. Mr. Greenberg’s work is for the most part a

pragentaunn of narural objects as found in nature. Other sources were used as research
and allegedly used from Mr. Greenberg's photographs is probably not protectible
expregsion. Finally, and most importantly, any uss by the artist of Mr. Greenherg’s work
would not have a azbswuully adverse impact on the market for Mr. Greenberg's work,

For these reasans we do not think that the facts and law support your assertion
that your clieat’s copyrights have been infringed.

2. Creatures of the Open Ocean. You also raise issues concerning Creatures of
the Open Ocean, The artwork used in this product was published almost thirty years ago
in the February 1968 issue of NATIONAL GEOGRAPHIC, The three year statute of
limitations has long since tolled.

PARTTI

In Part I of your letter you raise 8 number of concerny that Mr. Greenberg haa had
over 8 period of more than 30 years. T will addresy each one.

2. Your letter states that an alleged infringement ococwrred in 1975 ina
promotional piece distributed by the Saciety, which used a picture nngmally published in
the Society’s book World Beneath the Sea in 1967, The photograph at issue was used in
the promotional pisce, which was mailed as a test to 100,000 members on November 6,
1975. The ptomotional piece was never used again,

The statute of limitations under the c.opynght Jaw is three years. Thus, any claim
for this possible infringement is time-barred by more than 28 years. ' ;
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b. Your discussion of the photograph of the diver “swimming through g conal
jungle” concludes that the Society paid Mr. Greenberg for the use, Presumably therefore

no claim is being made regarding this photograph,

c. You raise the question of the use by the Society, in a brochure prepared for use
by the Tazon Project in 1996, of a photograph taken by Mr, Greenberg of a cea fan. M,
Rock Whesler confirms that he had communications with Mr. Greenberg sbout the use of

 the photograph. In fact, when the Society discovered it had inadvertently used Mr.
" Greenberg’s photograph without obtaining prior permission, it informed Mr. Greenberg of
! tha sitvation and offered to pay him $500. Mz, Gree¢nberg declined the payment.

* ] ¥

We share Mr. Greenberg’s interest in promptly resolving all matters set forth in i
your letter. However, as noted sbove our view of the facts and law would not justify
payment of amounts anywhere in the vicinity of thase you propose. We make the i
following offer: . f

(1) We reitarate our offer to pay Mr. Greenberg $500 for the use of his photograph of &
sed fan in the 1996 Jason Project brochure.

(2) We sgree that it is important to 1zke actions to ensure protection of Mr. Greenberg’s |
rights in photographs held by the Society pursuant to earlier agreements. To that end, we
wm take the following astion.

(2) Every transparency held by the Jmage Collection will be entered in the ‘
database with the appropriate rights code indicating that permission svust be sought from
Mr. Greenberg before any images ean be used in 3 Society product and that the licensing
fee for each image must be negotiated with Mr. Greenberg. In addition, the rights code
will indicate that the Society does not have the right to relcase the transparencies to any :
third parry. _. \ :

(b} The mount or identifying label of each transparency by Mr. Greenberg held m
the Fmage Collection will be stamped: Permtission and Payment Raquired for Each Use.

stated uhave, we believe no infringement has occurred and that no payment is justified.
We believe this offer is responsive to legitimate issues raised by Mr. Groanberg, ‘ :

Sincercly,
szs-—ch | W, W T O
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FOR SETTLEMENT
PURPOSES ONLY

VIA FACSIMIL B

Norman Davis, Esq.

Steel, Hector & Davis LLP
200 South Biscayne Boulevard
Miami, FL 3313]-2398

Dear Norman:

You indicated by letter dated January 19, 1998 that Mr. and Mrs. Greenberg
are willing to discuss sattlement of Coums I and 1T of the Amended Complaint. National
Geographic Society (the "Society”) believes that settlement of these claims is in the parties’
best interests. The Society is therefore willing to settle these claims as outlined below.

The Society will pay to the Greenbergs the sum of $17,800, $2,800 of which
represeats payment for use of the images and $15,000 of which represents reimbursement for
the Greenbergs’ legal expenses. _

The $2,800 figure is based upon current markat j'ates for the use of images in -
materials like the "GeoPack” product and the "Jason” brochure. In rare cases, the most that

. the Society would pay for the use of a photograph as reference material for an illustration

like the "GeoPack" product is $100. The Society would typically pay $200 to display a
photograph in a promotional brochure like "Jason.” In recognition of its long-standing
relationship with the Greenbergs, the Society is willing to quadruple these market rates.
Thus, four times the market rats of $100 for the five “GeoPack" images and four times the
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market rate of $200 for the "Jason" image vields a total payment to the Gresnbergs of
$2,800 for the use of their images.

The Society feels that this settlement amount generously compensates the
Greenbergs for the use of their photographs and for the expenses they have incurred,
particularly given that five of the six disputed images were used as reference material for
illustrations. The Greenbergs have suffered no loss in the value of their copyrights as a
result of these uses. Moreover, the Society has made every effort to cooperate with the
Greenbergs in this matter. When the Society became aware of the inadvertent inclusion of
the sea fan photograph in the Jason brochure, it immediately notified the Greenbergs and
offered to compensate them. The use of the other disputed images as reference material for
the "GeoPack” product was equally innocent. Indeed, the Society did not even make the
Greenberps’ photographs available to the "GeoPack” artist; rather, the artist discovered the
photographs on his own and made an independent decision to use them as reference material.

The Society will use its best efforts 1o provide Mr, Greenberg with a visual
inventory of photographs created originally by him and held by the Society, The Society will
agree to refrain from pyblishing or using any such images in which the Grcenbergs ¢an
demeonstrate copyright ownership without their prior written consent.

Finally, the Society will assign all of its copyrights in the disputed images in
- the GeoPack product to the Greenbergs. This assignmemns will not affect any other images in
the GeoPack.

Please convey this settlement offer to your clients and advise us of their -

response as so0n as possible. The Society is eager to resolve these issues amicably and
fairly for all parties concemned.

Sincerely,

Rob

Robert Q. Sugarman
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BY TELECOPY & MAIL
January 16, 1998

Robert G. Sugarman, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Re:  Jerry Greenberg, ot al. v. National Geographic Society, et al.
- Dear Mr. Sugarman:

You and I have had telephone discussions this week regarding the prospect for settling Count I
and Count IT of the Amended Complaint. The Greenbergs have no enthusiasm for a partial
settlement of their case, but are willing to resolve those two counts with the National Geographic
Society (“the Society”) on the basis described below. This proposal is tendered solely as a
compromise for the purpose of settlement with the expectation that it will be used for no other
purpose.

(1) The Society will pay to the’ Greenbergs the sum of $40,000.00. That sunt is mcluswe Qf all
legal expense to date that is related to the claims in Counts I and IT,

(2) Additionally, the Society will pay to the Greenbergs each year the sum of $2,000.00 as a
license fee for the continued use by Educational Insights, Inc. of the disputed images inits
product. The fee for 1998 will be paid with the amount stated in (1) above, Fees for any
subsequent years will be paid by January 1 of each year of license. The license will expire and
no further fees will be required upon receipt by the Greenbergs of a sworn statement by an
officer of Educational Insights, Inc. or the Society that all manufacture, distribution and sale of
the product containing the disputed images has ended.

(3) In order to safeguard against any future problems, the Society (and its affiliates, if
applicable) will promptly provide to Mz, Greenberg a visual inventory of all photographs, copies
or derivatives, created originally by him, that the Society is holding in its files, archives,

libraries, databases or elsewhere. Mr. Greenberg will thereupon identify on the inventory all
such items for which he holds copyright and for which he can demonstrate such copyright, and
provide such identification to the Society. The Society will provide written assurance that no
photographs or items so identified will ever be published, distributed, licensed, sold or otherwise




Robert G. Sugarman, Esq.
January 16, 1998
page two

utilized by the Society, or by others with its consent or participation, without a prior written
agreement with Mr. Greenberg,

(4) Copyright in the disputed images in the Educational Insights product will be assigned to Mr.
Greenberg by the Society. Such assignment will not be effective ag to any other images
contained in that product,

The proposal set forth above fepresents significant compromise in terms of any previous
proposal. The money amount incorporates legal expense incurred it preparation of the
complaint, and it incorporates as well the infringement (admitted by the Sotiety) embodied in
Count II. The license fee has been reduced from a former demand. The Greenbergs have
instructed me that some flexibility remains as to some details in the proposal, but not as to its
substance, They are otherwise willing to see the claims through to the end. The proposal is
offered in good faith, and in the expectation that it will be resolved, one way or another, with the
least delay. ' . : S '

Sincerely,

Norman Davis
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BY TELECOPY & MAIL
April 21, 1998

Robert G. Sugarman, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avemie

New York, NY 10153

Re:  Jerry Greenberg, et al. v. National Geographic Society, et al.
Dear Bob:

The contents of this letter are intended solely for the purpose of exploring a settlement of the
dispute as to Counts [ and II of the Amended Complaint and with the expectation that the
contents will be used for no other purpose. Qur clients, as you are aware, are engaged in a time-
consuming and costly phase in preparing responses to discovery requests pertaining to Counts I
and II. The Greenbergs already have incurred more than $15,000 in attorney’s fees and some
$2,000 in costs with respect to those counts, and those numbers are escalating. Encompassed in
those amounts are unsuccessful attempts by their counsel, before proceeding to litigation, to
resolve issues a8 to those counts with Educational Insights, Inc. and with the National
Geopraphic Society. Thus, in an attempt to halt the growing expense, the Greenbergs are
prepared to make one last proposal to resolve Counts I and 1I by settlement. If this attempt is
unsuccessful, they are resolved to allow the court to determine whether infrinpements have
occurred, and if so, to award damages. -

The only leverage the Greenbergs have in a settlement discussion is their conviction that their
works have been infringed and that they are entitled to fair redress, They are prepared to
continue their investment in the litigation if necessary, Their adversaries are bountifully
endowed, while the Greenbergs are not. On the other hand, they are not hand-to-mouth artists
who must struggle to pursue their creative efforts. The Greenbergs have operated a modestly
successful business, attributable only to the quality of their works, that has produced revenues in
excess of $2,500,000, and significant license fee arrangements with various entities, in the last
five years. The enclosed promotional fliers illustrate some of their current products.

Nor are the Greenbergs litigious. In the last decade they have regolved scores of disputes over
infringements of their works without litigation, and have filed complaints in only a handful of
circumstances. In other reasonably comparable disputes the Greenbergs obtained amounts of
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$35,000, $58,000, $49,000, and $195,000 in the course of settling the controversies, A number
of settlements included licensing arrangements for the continued use of various images.

Your January 28, 1998 letter set forth standards for compensation that the Greenbergs believe are
not appropriate here, What the Society has typically paid, or rates that may exist in the current
market, are not relevant because the Greenbergs would not have been amenable to such rates, and
they were deprived of any chance to decline such rates. No one approached them to determine
whether four times the “market rate” was acceptable. Mr. Greenberg agreed to specific
competsation by the Society over the years because his work was for a nonprofit entity with
nonprofit purposes. That is no longer the sitwation. In comparison, Mr. Greenberg was paid
$9,800 by J. Walter Thompson for one photograph used in an advertisement. That photograph,
for which Mr. Greenberg owns copyright, appeared first in the July 1990 National Geographic
-magazine.

- The statement in your letter that the Greenbergs “have suffered no loss” in the value of their
copyrights is not sustainable, Some of the Greenbergs’ products are directed to children, and
they have the dismaying experience of competing in that market with infringements of their own
images in an Educational Insights product. Your letter notes that the Society was solicitous
regarding the sea fan infringement. Not yet acknowledged is that the sea fan episode was the
third time that the Society had used Mr. Greenberg’s copyrighted photographs without consulting
him. The amount offered him by the Society as compensation was not acceptable.

The proposal that is enclosed contains a higher number than previously because the Greenbergs’
legal expense has escalated. You should note, as well, that the proposed license fee has been
substantially reduced. If'the offer is not accepted by the close of business on May 1, 1998, the

offer will be automatically withdrawn. The Greenbergs are people of conscience and goodwill,
and their offer is made in that context. '

Sincerely,

Norman Davis

Enclosure




(1) The Society will pay to the Greenbergs the sum of $42,000.00. That sum is inclusive of all
legal expense to date that is related to the claims in Counts I and IL

(2) Additionally, the Society will pay to the Greenbergs each year the sum of $1,000.00 as a
license fee for the continued use by Educational Insights, Inc. of the disputed images in its
product. The fee for 1998 will be paid with the amount stated in (1) above. Fees for any
subsequent years will be paid by January 1 of each year of license. The license will expire at the
end of each year and no further fees will be required upon receipt by the Greenbergs of 2 swomn
statement by an officer of Educational Insights, Inc. or the Society that all manufacture,
distribution and sale of the product containing the disputed images has ended.

(3) Inorder to safeguard against any future problems, the Society (and its affiliates, if
applicable) will promptly provide to Mr. Greenberg a visval inventory of all photographs created
originally by him, or any copies or derivatives that the Society is holding in its files, archives,
libraries, databases or elsewhere. Mr. Greenberg will thereupon, utilizing the inventory, identify
all such items for which he holds copyright and for which he can demonstrate such copyright or
other proprietary right, and provide such identification to the Society, The Society will provide
written assurance that no photographs or items so identified will ever be published, distributed,
licensed, sold or otherwise utilized by the Society, or by others with its consent or participation,
without a prior written agreement with Mr. Greenberg,

(4) Copyright in the disputed images in the Educational Insights product will be agsigned to Mr.
Greenberg by the Society. Such assignment will not be effective as to any other images
contained in that product.

(5) Upon satisfaction of the items listed above, the Greenbergs are willing to execute a limited
release applicable to the matters addressed in Counts I and 11,
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Nonnan Davis, Esq.

Steal, Hector & Davis LLP
200 South Biscayne Blvd,
Miami, FL 33131-2398

Re:  Greenberp v. Nationa| Geopraphic Society ef al,
Dear Norman:

The Nationa! Geographic Society is both distressed and dismayed by your
lener dated April 24, 1998, which purports to seck a settlement of Counts I and Il of the
Amended Complaing, but which adopts a far from conciliatory tone. The Greenbergs are
happy to impose a one-week deadline for the Society to respond to its settlement proposal,
but took three months to respond to the Society's generous settiement offer (which greatly
exceeded the reasonable market value of the Greenbergs' photographs by any standard, as
explained in detail, and which provided for payment of reasonably awtorneys’ fees incurred
up (o that time). And, the Greenbergs now expect the Society to reimburse them for legal
expenses which they have incurred solely due to their own procrastination, Had the
Gregnbergs addressed my January 28 letter prompﬂy -- ingtead of ignoring it and serving the
Society with document requests and interrogatories -- then they would not have generated the
legal fees that they now assert that the Society should pay.

In every settlcmem negotiation in which I have been involved, the settling
parties’ rosponses seek to narrow the pap between their respective demands. The Greenbergs
have done the opposite ~ demanding more money now than they did in their last demand.
Accordingly, the Society believes that further negotiations would serve no purpose and that
the parties should proceed immiediately to court-sponsored mediation as provided by the
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Local Rules, and asks that the Greenbergs join in a requast to that effect. If the Greenbergs
truly wish to attain a just and speedy resolurion without resorting (o a costly trial, then they
should readily agree to this raquest. In keeping with the Greenbergs’ view of the amount of
time which should be given 1o respond to settlement communications, the Society demands an
answer a$ to whether the Greenbergs will join in a request for mediation by May 8, 1998, If
we do not hear from you by that date, we will unilaterally file such a motion and indicate
that the Greenbergs refuse to join in the request.

Sincerely,
Robert G. Sugarman

ce:  Terrence B. Adamson, Esq.
Angelo M. Grima, Esq.
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June 9, 1997

Steel Hector & Davis LLP
200 South Biscayne Boulevard

_ Norman Davis, Esq.
‘ Miami, FL 33131-2398

Re: Jerry Greenberg

Dear Mr, Davis:

As requested, I enclose the exhibits that you sent on March 13, 1997. 1 apologize
for the delay.

‘Sincerely,

Sy Ko M

s'\wpwinidavretn ltr

Fax: (202) 857-7670

NGS co00271 I

1145 17th Street N.W.,, Washington, D.C. 20036-4638. U.S.A. Telephone: (202) 857-7523
] Recycled-cnntcﬁt paper .




BY TELECOPY & MAIL

June 8, 1098 @IB&}FF

Naomi Gray, Esq.

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Re:  Greenbergs v. National Geographic Society, et al.
Dear Naomi:

I have some additional information regarding the depositions in Washington on June 18. The
people at Kirkland and Blis advise using the entrance at 1450 G Street, N.W., and proceeding to
the 12th floor. The conference room to be used is 11-Sounthwest, and it is reserved in my name.

The Society produced to us documents numbered 17, 18, 19 and 20. Document 345 appears to
be a pencil sketch related to document 18, Document 346 appsars to be a pencil sketch related to
document 17. We were not provided with pencil sketches related to documents 19 and 20. If
they exist, please provide copies without delay so that we may make use of them at the
forthcoming depositions. Additionally, we request that any drawings or artwork prepared by the
artist after the pencil sketches represented by documents 345 and 346, and submitted to the

~Society, be timely produced. If the documents sought in this paragraph exist, they would be
responsive to the plaintiffs’ original document request. If the documents do not exist, I will
accept your representation to that effect.

Finally, documents 347 through 350 are so dark that meaningful examination of them is not
possible. I request that you provide at the forthcoming depositions the original documents from
which the copies produced to us were made.

Sincerely,

Norman Davis
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLOMBIA

JERRY GREENRBERG, individually, CASENO. 97.3924
and IDAZ GREENBERG, individually, Filed in the U 8. District Court
' ' for the Southern Digtrict of Florida
Plaintiffs,
CIV-LENARD
vs. ' Magistrate Judge Turnoff
NATIONAL GEOGRAPHIC SOCIETY, SUBPOENA DUCES TECUM
a District of Columbia corporation, NATIONAL IN A CIVIL CASE

GEQGRAPHIC ENTERPRISES, INC., a corporation,
and MINDSCAPE, INC., a California corporation,

TQ: Warren Cutler
7900 Curtis Street
Chevy Chase, MD 20815

O YOU ARE COMMANDED 1o sppear in the United States District Connt of the place, dits, and time specified below 1 tentify in the above case.

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

B YOUARECOWANDEDlnappem' at the place, date, and time specified below 1o {estify at the taking of a deposition m the
sbove case,

PLACE OF DEPOSITION: DATE AND TIME
Kirkland & Ellis, 655 Fifteenth 5t., N.W. Suite 1200, Washington, D.C. 20005

hune 18, 1998 at 11:00 am

ﬂ YOU ARE COMMANDED to produce and permit inspection and copying of the followitg documents ar objects at the place,
date, and time specified below: SEE ATTACHMENT '

PLACE DATE AND TIME

Kirkland & Ellis, 655 Fifteenth St., N.W. Suite 1200, Washington, D.C. 20005 | 5ume 18,1998 2t 11:00 am
£ YOU ARE COMMANDED 12 permit inspection of the Sollowing precrizes af the dets 1:xd tims specifiad below:

PREMISES | . DATE AND TIME

AnymmmndlMh&ﬂhn%f«h%uf:%hmmmwmmmurmmmthu
wmmmuwﬁmmmmmmmr«mmmmhmmmmwmdmmwmm Fodersd Ruln of Civil
Procedare, 30(b)5)

Wﬁm SIGNATURE TITLE (INDICATR IF ATTORNEY FOR PLAINTINY OR DEFENDANT)

R NTEL

ISSUING 6!-11‘!!1!’8 NAME, ADDRERS ANT: PHONE NUMBER:
Norman Davis, Steel Hector & Davis. LLP, 200 §, Biscayne Blvd., Ste. 4000, Miami, FL, 33131-2398, 305.577-2988

In sccordance with the Americans with Disabilities Act of 1990, persons needing & special accommodation to participate in
this proceeding, or if hearing impaired, should contact Normsm Davis at C305) 577-2988 for assistance no later than seven days prior to
the procesding. (See Rule 45. Federaf Rules of Civil Procedure. Parts C & D}




PROOF OF SERVICE
DATE PLACE
SERVED
SERVED ON (PRINT NAME) MANNER OF SHRVICE
SERVED BY (FRINT NAME) TITLR
DECLARATION OF 2ERVER

I declare under penalty of perjury vader the laws of the United States of America that the foregoing information contained m
the Proof of Service s true and correct. '

Executed on

DATE ' SIGNATURE OF SERVER

X : ADDRESS OF SERVER

Mod!.FmeIuofCivﬂhwuu\leC&D:
(e} VRATRCOPION OF PERSOHS SURJICT TO SURROENAS.

) A party of an ““mﬂm ihle for the isguance and sarviee of 3
nuo:ahio ;:ups thn: awoid tw:n.ng u‘m ‘m&' wgln::. g t; t to th:h“ ﬂbpm:‘.__q The zem.-t mﬂh
Pehalf of which nh?mauuu arae ' | and impegn wpon or attorney in Biws
of this énty an appropriata sanastion, whidh may in=lude, but 1z not limited te, lo:t’mlm ind 1 reascmable
Attaknay's fo=.

:‘a” (AY A nf%mht\i e préduu !md parmit & tetan ang aninq of aué.lgm?d hwtha, pnpaé-;,
AoelIAn ogta.ngib. ’OIHMEOIIB.I'EI'LIM not appear 208 L] age Q@ rechiction or
inspectien unlesa c_md:g to appear for deposition, hearing or trial. pas : P P

{n) swpdect to paraseaph (d) (2) of this rule, 3 parson oommandsd to produce and permit inspection ang
copying may, within 14 days after gervice of the subpeena or bafarm the tine spegifisd for lianesa Lf such
time is lezs than 14 days after sarvias, sarve tpon the pParty or atty dasignatas in the | weittan
abisation to 1 otion or copying of any or all of the dasignatesl ma als of of tha Prenises. If abiection
is macke, the p sarving the shall pot e antitbled to inspect and espy the matarials or the
pramises sxcept pursuant to an orday of the esurt by whish the subposni wvas ilssed, If objeation has wade,
the party sarving tha sabpoana may, mmuuunhaguun commanded to prediude, mive at any bime fer an
order te dappel the produation. BSuch ah ordar to ccgpel production shall protact any Pegson is %ot a party
ar an effisar of a party frem significant sxpanss Dwsyliing from the inspection and sepying commanded.

{3)Y (A} On timply mobtien, the court which a a way iasued ahall guash or moedify the iy
it (T} 'éa.u.- te allov ressonable time ggr mlim’“ﬂﬂ Theuires a p-rl?n who is nntfyt pa:.-I:y'l“.‘:{-Pl.-n.!'a‘na '
officar aof a party to travel 4o & place more than 10¢ miles from tha Plics vhars tRAt person tasides, is
wzwd 8f seqularly trainsadts businesz in pessen, sxcept that, subject to the provisions of clauge
(&) (3] (B) (11i) of this, rule, such 3 perdon may in opder to attend trial be commandad s travml f2um any sech
place within the state in whish the trial is held, or

{1i1) redquirms disclosume of privilaged or other protactad matter and ne exception er waiver applias, or
(iv) adiviects 2 parsch to undoe burden, '

m) If 2 subposna

(I} requires disclosyre of a trade secrat or cthar eomfidential eesesrch, develepment, or commsroial
Anformatien, or ;

(11) toquires diselosurs of an upretained expart's opiniok or informatien hot describs speoifia events
of comurrendhs in dispute and reiolting from ths expart's -E?dy mads not 3t the DNQUagd nt“w?uw, a:ﬂ

(114) requiras a parscn who 18 pot 2 party or an officer of 2 party to incur suba al axpanse to

traval swre than 100 miles to abtend telal, tl?- court hay, to protect a E:sm mibjsct ta?:?ﬂmm h}r.tha

vubpowna, quaah of wmedify the subpoena or, 1f tha vhosa bahalf the subpsanhs i lasued shovs a .

ﬁ:htﬁin need t:” tha “e:.timy aeillnh::la.l ? lfmu B ueh-?d.u it w.i;nwté‘ undua hardship and axprres
on whom Mbpoena addroszed w 4 FY L F S akad & court ordar

el mmen el i+ TPy ¥ oompans i ; Bay I Jppeavanee

() DUTIEZ IN RESPOMDING TO SUDPORMA

1 A parsos respanding 0 a4 mubpcoena to produce dosuments shall preduce tham '
ssal w‘u:’n of bg:!.nnl-l er shal?'nrqan.tn and label them to earrespond vi.ﬁhptho :-.ll'-uqu::l.:: in ::;n:?h: in the

(2) Whan infermation subject to a nl;goann iz withheld on a claim that it 1 ogud
protadtisn 39 trial preparatioh paterials, the cladm shall be wmids expressly ana thau’bgnw'l muﬂ a:h’“t v

ppa by
doseription of the sature of the documents, commnisabkisns, o things Eechse
the &:nnp ding parcy to Sontest the claim. ! : nge not p ced that iz sufficiant to enable
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ATTACHMENT

With reference to the Reefs and Oceans “Geopack” project for which you provided
services to the National Geographic Society (“the Society™), or to any entity affiliated with the
Society, please bring with you the following items:

(1) All artwork in any form, including but not limited to drawings, paintings or rough
sketches, created by you in the course of your work on the project,

(2)  All documents jn your possession or control that were utilized by you in any
manner in the course of your work on the project. '

(3)  All documents given or loaned to you by the Society, or by any entity affiliated
with the Society, or by anyone on the Society’s behalf, that were utilized by you it any manner
in the course of your work on the project.

(4) Al documents generated by you or defivered to you, with reference to the project,
including but not limited to letters, memoranda, contracts and invoices,

(5) Any and all docurnents prepared by you, with reference to the project, after
completion of your work on the project.

With reference to the items fisted above, “document” shall have its customary, broad
sense to include written or graphic matter of every kind and description, whether printed or
reproduced by any process, or written, and/or produced by hand, whether final or draft, original
or reproduction, including but not limited to the following categories: letters, correspondence,
facsimile communications, memoranda, proposals, offers, orders, exhibits, overlays and logs.
“Document” includes the original of any document ia whatever medium it may exist and any
copy of such original, including a copy that differs in any way from such original.
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200 South Biscayne Boulevard -

Miamj. Florida 33131-2398
H E’ C T O R _ ' 305.577.7000
BDAVIS

305.577.7001 Fax

Normazn Davis

BY TELECOPY & MAIL 305.577.2968

May 3, 1998

Robert G. Sugarman, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Re:  Jerry Greenberg, et al. v. National Geographic Society, et al.
Dear Bob:

I was surprised to read that my April 24 letter bad adopted “a far from conciliatory tone,”
inasmuch as my dictionary defines conciliatory as involving a friendly and unantagonistic
manner. 1 have re-read my letter in vain to find anything unfriendly or antagonistic in it

Your principal concern appears to be that the Greenbergs’ most recent settlement proposal sought
more money than did the original proposal. But the offer extended most recently is still below
the level of relief the Greenbergs will request from the court, and that is the essence of settlement
as 1 understand the term. You will disagree with that request, of course, and everyone here

| understands that the court may even agree with you. Then again, perhaps it will not.

Notwithstanding the statement in your letter that “further negotiations would serve no purpose,”
| the Greenbergs are willing to participate in court-sponsored mediation in a timely manner. 1
assume that you will provide ug with a draft of such a request.

- Sincerely,

Norman Davis

Wes! Paim Beach Taifahassee Key Wast Caracas

‘ - 861 8507200 904 222.2300 305 92 7272 582.851.4303
i 561.658.1508 Fax 904 222 3410 Fax - 305,242 7271 Fax ) 5§2.851 1108 Fax

_-,—‘_—h
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S T E E L l Steel Hector & Davis LLp

200 South Biscayne Boulevard

H_ E: C T O R _ ' Miami. Florida 33131-2398

305.577.7000

ED A V I S 305.577.7001 Fax

BY TELECOPY & MAIL Norman Davis
305.577.2988

June 19, 1998

Naomu Gray, Esq.

Welil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Re:  Greenbergs v. National Geographic Society, et al.
Dear Naomi:

I have reviewed the Certified Mediators List that was revised by the Southern District of
Florida as of June 4, 1998. It is my understanding that you have a copy of that list. The
following mediators on the list are known to me to be experienced and effective, and any of
them would be acceptable for our dispute:

Edward S. Klein

Leslie W. Langbein
Martin A. Soll

Carolyn A. Smith
James A. McCauley, Sr.

In view of the court’s deadline for naming a mediator, I urge you to give me your thoughts as - -
soon as you are able.

Sincerely,
Y \ ﬂi
\ﬁ/w\ﬂm M |
Norman Davis
West Palm Beach Tallahassee Key West Caracas
561.650.7200 804 222.2300 305.292.7272 582.951.4105
561.655.1500 Fax 904,222 8414 Fax 305.262.7271 Fax 582.951.4106 Fax
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' 767 PIFTM AVENLUE + NEW YORK, NY 10153-a119 CALLAS

t212) 310.8040 HGUSTO:
ENLO RAAK
FAX:(212) 310-8007 r:m'c“ e

MLA M}

WASHINGTON, D.C.

BRUSXELS

BUDAPEST

LONDON

PRAGLE

WATER' S OARECT WINE WARSAW

(212) 310-8078 : August 13, 1998
VIA FACSIMILE

Norman Davis, Esq. .
Steel, Hector & Davis LLP :‘

. 200 South Biscayne Blvd,
Miami, FL. 33131-2398

Re:  Greenberg v, Nationa! Geographic Sagiety
Dear Norman:

I write to follow up on the numerons requests for document production that the
Society made during the deposition of Jerry Greenbesg on May 28, 1998, For purposes of
these requests, "Greenberg” shall include Jerry Greenberg, Idaz Greenberg and Seahawk
Prass. Please produce the following documents immediately:

. A copy of the Underwater Alphabet Book. J. Greenberg Dep. at pp.
2731,

. Records sufficient to indicate the amount of any payments from

Charlesbridge Publishing to Greenberg. J. Greenberg Dep. at pp. 27-
31, :

¢ Documents conceming any settlements and/or licansing arrangements

for the use of any images owned by Greenberg without prior consent,
J. Greenberg Dep. at pp. 32-33,

NYFEX., 304950\ 000 TANLTREIDRT 250

RECEIVED TIMEAUG (2 10: 184
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WEIL, GoTsmaL & MaNGES e
Norman Davis, Esq.
August 13, 1998
Page 2

. Unredacted copies of Greenberg's financia journal reflecting
settlements and/or Payments for the usa of Greenberg's images without
prior pennission. J. Greenberg Dep, at pp. 39-40,

. A ¢copy of the contract with Stackpole Books dated January 21, 1997,
T. Greenberg Dep, at pp. 41-43,

L A copy of the book West of Key West. 1, Greenberg Dep, at pp. 41-
43,

v A copy of the agrecment with Habitat dated September 23, 1098, 7 .
Greenberg Dep. at pp. 43-44,

. Any and all tear sheets concerning the use by J, Walter Thompson of
images owned by Greenberp. J. Greenberg Dep, at Pp. 4648,

® A copy of the leter dated March 11, 1994 referenced in Jerry
Greenberg Exhibit 13, . Greenberg Dep. at p. 51,

" A sample of the T-ghire produced by Sherry Manufacturing which
. displayed the copyrighted images of Greenberg. 7. Greenberg Dep, at
Pp. 51.52,

° Documents sufficjent %0 Indicate the amount of the fee charged the use
in the motion picture "Jaws" of images owned by Greenberg. J,
Greenberg Dep, at pp. 53-53,

| wm...:uo\mso\mu'.rozu.m:wrr.zzg
RECEIVED " Iyzaus P10 184M
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WEL, GoTsmaL & MaANGES LLp

Norman Davis, Esq.

August 13, 1998
Page 3

Ty in this case, jt i
be produced promptly. Indeed, thege documents
ou have any questions, please contact me or my

Sincerely,

Naomi Jape Gray

¢¢.  Robert G, Sugarman, Esq.

Salvatore Romanello, Eyq,

NTP804, ..:\SMMGJO\M\1702\LTR6293T.HO

RECEIVED Tiymang 13 10: 184k




WEIL, GoTsmaL & MANGES (Lp
787 FIFTH AVENUE - NEw yomk, Ny [0153-01/8
(212) 310.800p '
i FAX:(212) sic-8pa7

YWRAMTER'S CIREET UNE

(212) 310-8078 August 13, 1998

YIA EACSTVM E

Norman Davis, Esq.

Steel, Hector & Davis LLP
200 South Biscayne Blvd,
Miami, FL 33131-2308

Re:

NYFi., ,:\.30\64930\13004\17021!..7‘&&1’.981‘.22&
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WEIL, GoTsHAL & MANGES LLP

Norman Davis, Esq.

August 13 1008
Page 2

NYFS04,.. AI0VBL930\ 00041 TOAULTR 628ET. 220

The card produced by Nautilus Sub Sea Adventures which used images
owned by Greenberg, 7. Greenberg Dep. at pp. 37-38.

Unredacted copies of Greenberg’s financial journal reflecting
settlements and/or payments for the use: of Greenberg's images without.
prior permission, J. Greenberg Dep. at pp. 39-40,

A copy of the contract with Stackpole Books dateq January 21, 1997,
I. Greenberg Dep. at Pp. 41-43,

A copy of the book West of Koy West. J. Greenberg Dep, at pp. 41-
43,

A copy of the apreement with Habitat dated Septomber 23,1998, 1,
Greenbery Dep. at pp. 43-44. '

Any and all tear sheers concerning the use by I, Walter Thompson of
imaggs owned by Greenberg, J. Greenberg Dep. at Pp. 4648,

A copy of the leger dated March 11, 1994 referenced in Jerry
Greenberg Bxhibit 13, J. Greenberg Dep. at p. 51,

A sample of the T-shirt produced by Sherry Manufacturing which
d.ispla]yec; the copyrighted images of Greenberg. 7, Greenberg Dep, at
Pp. 51.52,

Documents sufficient to indicate the amount of the fee charged the uge

in the motion picture "Jaws" of images owned by Gresnberg, 1.
Greenberg Dep. at pp, §3-55.

RECETVED TIMZAUS 13 10: 1844
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Page 3 :

In light of the impending deadline to complete fact discovery in this case, it is
imperative that all of the above documents be produced promptly. Indeed, these documents
should have beeq Produced long 2go. If you

have any questions, please contact me or my
- associate, Sal Romanello

Sincerely,

Naomi Jape Gray

€¢.  Robert G. Sugarman, Esq.

Salvatore Romanallo, Esq,

NTFsm,, .:\30\“930\%\1 '?02\!.1‘!!629&‘[‘.?20

RECRIVED TiMm4Us B 10: 184y L
T
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BY FEDERAL EXPRESS : Norman Davis

105 577 2588

. August 24, 1998

Naomi Gray, Esqg.

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153-0119

Re:  Greenbergs v. National Geographic Society, et al.

Dear Naomi:

This will further respond to your letter of August 13, 1998, Qur view is that a request for
produstion of documents made in the course of a deposition is not binding on the other party,
particularly in the abserice of an agreement to produce the documents. Moreover, even if
production was required under the rules, the Greenbergs would object to production because
the request is overly broad and burdensome, and because the documents sought cannot
reasonably lead to the discovery of admissible evidence as to Counts [ and [I. Without
waiving the objection, and in a gesture of cooperation, various documents sought in your
letter are being produced. The Greenbergs reserve the right to object to the admission of the
documents as evidence, and request that you advise before any attempt to so utilize the
documents in order that an objection can be considered and acted upon by the plaintiffs.

A search has indicated that the following items sought in your letter are no longer in the
‘Greenbergs’ possession. (Other documents in your list may also no longer exist.)

Underwater Alphabet Book

Book titled West of Key West
Sherry Manufacturing T-shirt
Documents re motion picture “Jaws”
Stackpole Books agreement

Copies of the following documents are being produced:

(2) Copies of journals for 1993 through 1997, with prior redactions eliminated to
the extent that they pertain to settlement arrangements for unauthorized use of the
Greenbergs’ copyrighted materials,

Wasl Falm 3each ' Taliahassee Ky West Caracas
§61 657 7200 904 232 2300 05 292.7372 342 957 4105
561 £56 1509 f2x 804 227 2410 Fix 305282 727 i 582 951 106 Fav




,\‘n AR

sibb R
MFCTOR
BDAV IS

Naomi Gray, Esq,
August 24, 1998
page two

(b) Copies of Scahawk Press invoices, previously withheld, that pertain to settlement
arrangements for unauthorized use of the Greenbergs’ copyrighted materials.

(¢) Copy of a March 11, 1994 letter from Jerry Greenberg to Winthrop Scudder of
the National Geographic Society.
(d) Copy of a card produced by Nautilus Subsea Adventures.

With reference to the journals described in (a) above, entry number 6 for September
1997 continues to be redacted until [ can determine the extent of a confidentiality agreement
entered into with an adverse party. An invoice pertaining to that settlement also is being
withheld. 1 will inform you of what we are able to provide as quickly as possible.,

Sincerely, N
.'i! |l"l \\\ ] 0

|

Norrna}n Dav_is

! ‘“’“ ". fs ’ CL‘-.«LH"

:‘.V‘-'I"'f"\f'\L‘-"'-
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Comments

1145 17th Steect, N, W., Washington, D.C, 20036-4588
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D BY (Plesse cortect sddress if nevosary.)

Cwrrent and New Members receive Lhe member

diseount. (Your Sectizy membership disconn i fdenilfied by the -

NATIONAL GEOGRAPHIC SOCIETY
1999 MEMBER CATALOG ORDER FORM

Pleawe return this Jovm in the opached envelope or mad tw
Natonal Geographle Society, P.O, Boa 400457, Des Molaes, LA 50340-D457.

‘D CALL TOLL FREE ‘T

1-888-CALL-NGS

14

1-888-225-5647

» Fay 1-515-362-3345 - For Customer Service Inquiry: 1-858-647.6733 «
= For Credit Card Orders Call or Sax » 24 Hours 4 Day » 7 Days o Week »

» For TOD Setvice {Telephone Device for Deal) Only, Call 1 -558-822-9207

word “Misttbers™ with price in parengheses.) Dm
Iam s National Geagrap}‘::c Mentber. OYes CNo  SHIE TO ME AT ADDRESS ABOVE - ,
My chues are enclosed for... Produet Number |Slze [Color | Qry. Description * Price Toral
Tl anew membership, [ my membership renewal. 1L '
METHOD OF PAYMENT
O My check or money order is enclosed. ] I i
{fuyable 10 National Geographic Sociegy) *
O Peaze chavge my credit card: | F ]|

0 VisA 0 MasterCazd

0O Discover [ Americon Express AN
Crendit Crrd Number:
et b d S dd T ddd 1 | | ] ] |
Expimdatt Dite: Month and Yexy [ F I L

Daytime phone {_ )
Sgatles F!:u.z Includy p?mr number in ¢usg g have a quentan oboul your order. TOTAL: §
SEND GIFT ORDER TO; GIFI ORDER ,
. Product Number |Size| Color | Qty. Description Price Total

Nome -

= | LELE]
Streey Apt, No. | I l [ t
cly 114 [
Bisie /Provinge, Gouny, JpyesTt Gade~ { I [ I J_ .. A 'v-« -

1l weaipe v read: l TOTAL: 5 [ R R

NATIONAL GEOGRAFHIC SOCIETY
GIFT MEMBERSHIPS GIFT FOR (Freiss Py GIFT FOR (Flesse pring)
ANNUAL DUES including 32 monthly mnpazines ard five
FREE maps I selereed issues throuyhe the year.. STREET STREET

Only $27.001*

VU5, addtesses anly, Fur Canaga, $31.00, All gller countres, $37.00,

CITY, STATEFROVINCE

CITY. STATEFROVINGG

Add 5% sles 1py; for onders semt o MU, Canation duss include 797 GST, "COUNTRY, ZIMFOSTAL CODE CORNTRY, ZIFPOS AL CODE
G cardé will be sen o you o aresers, of mail, Memberhips e nvt ~
Allylter 1o shipping and handling chouges. #10001 Taial menbership dues eneloded: 5,
JUNIOR MEMBERSHIFS WITH
WOoRLD MAGAZINE ' . e POR (Flewe i) GIFT FOR (Fesat pring
ANNUAL JUNIOR MEMBERSHIP DUES
For the U8, wvrecrcesinees 517,05 TARE OF (1l applicable) CARE OF (il appiitable)
For Carag v 523,50
Por all other conmigics ....... 527.00 STREET YTREET

Add 5% sales tax for orders sent 1o MD ond %,75% sales v or
orders stk 10 DC. Caruadian dues inchude 7% GST. Juntor membere
ships elude 12 monthly issues of Worn maggezine and ave not
subject 1o shipping ond handling chavges. To pesenaliza your fits,
taurdy wilk be sene 10 yaw 1o prescnt 1o your recipiance, 10003

CITY, STATEPROVINCE

CITY, STATE/FROVINCE

COUNTIRY, ZIFFOSTAL CODE

COGNTRY, ZIF/POSTAL CODE
Touad junior membership ducs enclosed: §

SHIFPING AND HANDLING CHARGES

For orders that subtotal lnclude
5 00l-3% 2500 $ 495560
$-25.01 -5 40.00 6.50 5811 | | 279

5 40,01 =3 70.00 % B.25S5&H Al nrdmt‘mc%l m::‘g\: lees): FL, 6% plus
i FA
§ 70,01 - 5100.00 § 0755 | | e O SUBTOTAL
§100,01 - $125.00 511,75 5&H ON {ewee pt magnzines and hanks): B RST Sales Tax (See chart at left.)
$125.01 and over 3;14 00 S&H plug 7% G5T 3 -
Fleese add $4.00 for sach addutail nd'd'ms. NB, NF, N5 (encep mazines): 15°% Het Toral membership and magasine order

Nuie: Grders for mawh rsiups,s_nmlor mat rshn
subseripaons are not it 1o shipping and hm‘ld

CA (excepe magnginesd! 7.23% (LA, B.23%)
DC (exqepr NATIOMAL GEDGRAPHIC magazinel:

rdsewhite in € :
timtgﬁ ﬁg\&g}ru in Ciuratda Cexcept mogazinas):

SALES TAX
(e ghipping addresa)

MERCHANDISE TOTAL

Shipping and Handling {Sex chart at left) For Two-day Delivery,
cheek [J and enclose tvice the regular shipping and handling cost,
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NATIONAL GEOGRAPHIC SOCIETY
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

JERRY GREENBERG, individually,
and IDAZ GREENBERG, individually,

Plaintiffs, : CASE NO. 97-3924
CIV-LENARD

NATIONAL GEOGRAPHIC SOCIETY, a district OFFER OF JUDGMENT
of Columbia corporation, '
NATIONAL GEOGRAPHIC ENTERPRISES, INC, a

corporation, and MINDSCAPE, INC,, a

California corporation,

Defendants.

Pursuant 10 Rule 68 of the Federal Rules of Civil Procedure, Defendants
National Geographic Society, National Geographic Enterprises, Inc, a_nd Mindscape, Inc.
hereby offer to allow judgment to be taken against them in the above-referenced action in the
amount of $8,750 with respect to Count I of the Amended Complaint and $8,750 with
respect to Count II of the Amended Cenlplaint,l'ﬂtgggtﬁg# wﬂi(th costs and reasonable attorneys’

fees accrued to date. This Offer of Judgment is made for the purposes specified in Rule 68,

and is not to be construed either as an admission that Defendants are liable in this action or

NYF204. . DG ND00N 20U MT 5268V 130




that Plaintiffs have suffered any damage.

Dated; New York, New York
July 17, 1998

NYFS04,,,1\3006493000 | 702U MTI265V, 1 30

[

PR
Rober} G. Sugarman

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
(212) 310-8078
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BY CERTIFIED MAIL

{
April 23, 1997

Suzanne Ross McDowell
Assistant Vice President

Legal Affairs, Publications
National Geographic Society
1145 17th Street, NW,
Washington, D.C. 20036-4683

Dear Ms. McDowgll:

This will acknowledge receipt of your letter dated April 18, 1997, which responded to our letter
to you dated March 13, 1997. Your conclusion that no infringement has occurred with respect to L
the Educational Insights materials appears to foreclose any possibility of resolving that dispute ‘
‘without litigation. Your proposal to pay Mr. Greenberg $500 for the use of his sea fan .
photograph was unacceptable when first made and is unacceptable now. Mr. Greenberg has \l
serious concerns in other areas, as indicated in our letter, but is interested only in a giobal | '
resolution of all matters covered in the letter. |

‘We will proceed as indicated in the March 13 letter, and in any action that is brought in the "
Southern District of Florida we expect to name Educational Insights, Inc. as an additional ;|‘

- defendant. The natuxe of a purported licensing agreement between that company and the Society |
as to the disputed materials is unclear to us, but in any event such an agreement is external to our !
client’s interests. :

Mr. Greenberg has become aware that the Society is embarked on a project that apparently will
reproduce on one or more CD-ROMs, for distribution and sale, past issues of the Society’s
magazine covering 100 years, This is notice that any photographs provided by Mr. Greenbetg to
the Society which appeared in past issues of the magazine -- for which Mr. Greenberg owns
exclusive copyright or for which Mr. Greenberg authorized one-time use for a single issue -~ may
not be used for the CD-ROM project, or any other project, without his prior written permission.
The Society has no right -- under copyright, contract, or any other theory -~ to use Mr.
Greenberg’s creative works for purposes other than those that were authorized by him with
respect to particular issues of the magazine, In view of this notice, Mr. Greenberg will regard
any unauthorized use of his works in the CD-ROM project as willful infringement, and he will
seek the fullest remedies available to him,

In view of the impasse in the matter, please return to the undersigned the exhibit book that was
specially prepared and provided to you for negotiation purposes. As stated in our March 13
letter, that exhibit was and is the property of Mr, Greenberg.

Your courteous response to our March 13 Ietter, while seriously deficient, in our view, in its l
discussion of applicable law, is appreciated. It is unfortunate that the Society -- zealously :




Suzanne Ross McDowell
April 23, 1997
page two

protective of its own rights -- has adopted a cavalier position here where demonstrable rights of

another are at issue. Your statement, for example, that copyright protection is available for
photographs of natural objects only if a copy is virtually identical, if true, would surely pose
grave difficulties for the Society’s own storehouse of photographs). In due course we will allow
a court to decide the proper standard for infringement of such photographs.

Very truly yours,

Norman Davis
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Steel Heclor & Dawvis i
200 South 8iscayne Boulevarg
M. Florida 33131-2398

1305.577.7000

305.577.7001 Fax

Norman Davis

" 305.577.2988

January 16, 1997

Suzanne Ross McDowell
Assistant Vice President
National Geographic Society
1145 17th Street, N. W.
Washington, DC 20036-4688

Dear Ms. McDowell:

On December 19, 1996, I wrote to you with reference to our clients’ dispute with Educational
Insights, Inc. to determine what responsibility the National Geographic Society is prepared to
accept in the matter. We have received no response. Our clients are interested in proceeding
without further delay, and a clarification of the Society’s role will be appreciated.

Sincerely,

{\ohon av\@ s

Norman Davis

bee: Jerry Greenberg

West Palm Beach Tallahassee - Key West
561.650.7200 904.222.2300 305.292.7272
961.655.1509 Fax 904.222 8410 Fax - - 305.292.7271 Fax

Caracas .
582.951.4105
5382.951 4106 Fax




NATIONAL
GEOGRAPHIC
SOCIETY

SUZANNE ROSS McDOWELL

Assistant Vice President
LEGAL AFFAIRS, PUBLICATIONS

February 28, 1997

Norman Davis, Esq.

Steel Hector & Davis LLP
200 Scuth Biscayne Boulevard
Miami, FL 33131-2398

Dear Mr. Davis:

I am responding to your letter of January 16, 1997 in which you ask
what responsibility the Society is prepared to accept concerning your client’s
dispute with Educational Insights. With respect to the editorial content that the
Society provided to Educational Insights, we are prepared to defend any
copyright infringement claims and Educational Insights is prepared to defer to
us in this matter.

Sincerely,

s:\drafis\davisedu. lir

1145 17th Street N.'W., Washington, D.C. 20036-4688, U.S.A. Telephone: (202) 857-7523 Fax: (202) §57-7670
] Recycled-content paper :
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December 19, 1996

suzanne Ross McDowell
Assistant Vice President
National Geographic Society
1145 17th Street, N W.
Washington, DC 20036-4683

Dear Ms. McDowell:

This pertatas to your letter to me dated November 18, 1996. I regret the inordmate delay;
preparations for a trial absorbed the bulk of my time in recent weeks. Your letter states that your
response is to my letters of July 16, 1996 and October 15, 1996 to Educational Insights, Inc.
(“Educational Insights”), and you indicate that your response is pursuant to a “mwtual
agreement” between the National Geographic Society (“the Society”) and Educational Insights,

In the circumstances we are reluctant to pursue the matter with the Society, at this stage at least,
because our clients believe that one or more infringements has oceurred in the publication and
sale of the disputed materials by Educational Insights. We are aware that the Society’s copyright
notice appears on those matetials, but our initial atterapts to resolve the matter will be directed to
the using party. Ifthe Society will accept responsibility for uses of the materials by Educational
Ingsights -- that has not yet occurred - we will reconsider our approach. I can say as a general
proposition that we are not persuaded by the Society’s position, as set forth in your letter, that no
infringement has occurred. We will elaborate on that proposition when the proper party or

- parties has been more adequately identified. If that identification is not forthconnnq, we will
proceed by dealing directly with Educational Insights.

I look forward to your response.

Sincerely,

Norman Davis
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November 18, 1996

Norman Davis, Esg.

Steel Heetor & Davis LLP
200 South Biscayne Boulevard
Miami, FL 33131-2398

Dear Mr. Davis;

By mutual agreement batween Educational Insights and the National Geographic Society,
[ am responding to your letters of July 16, 1996 to Jay Cutler and October 15, 1996 to
Lori Wilson, both of Educational Insights, Inc. I apologize for the delay in responding.

In your letter of July 16, you state that your ¢lients, owners of an enterprise doing
business as Seahawk Press, believe that four parts of the artwork for Fish of the Coral

| Reef, Educational Insights Code 2043, are unauthorized copies of photographs to which
! your client holds the copyright. The National Geographic Society produced the artwork
] for Fish of the Coral Reef.

1 As you can imagine, at National Geographic, we are very sengitive to the rights of
copyright holders. The Society holds many copyrights itself and interacts on a daily basis
with photographers, artists and writers who hold copyrights. We make every effort to
recognize the rights of copyright holders and to compensate them for use of their
intellectual property where appropriate.

The parts of the artwork that your client claims have been unlawfully copied are: (1) two
divers, (2) a redband parrotﬁsh (3) a stoplight parrotfish; and (4) a moray ¢el. In your

: letter of Octaber 15, 1996, you identified for us sources where the photographs were

; pubiished and we have exammed the photographs in The Living Reef. As you know,

! copyright infringement exists when there is unlawful copying of the photograph. As
discussed below, while there are similarities between parts of the artwork and your chent’s
photographs, there are also significant differences between the two. Thus, we do not
believe there has been copying within the meaning of the copyright law.

1. Redband parrotfish. The angle of the fish and the coloration of the fish are different

, from the photograph. The front fin in the artwork is red, below the front fin is whiter, the
tail is brighter and has less blue, and the eve and mouth are different. Tt is true that the
shape is the same, but that is dictated as a matter of scientific accuracy.

1145 17th Streey NJW., Washington, D.C. 20036-4688. U.5.A. Telephone: (202) 857-7523 Fax: (202) 857-7670
@ Reoyeled-content paper :
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Norman Davis
November 18, 1996
Page two

2. Divers. There are significant differences between the photographs of divers and the
artwork. Both photographs are of aduit divers while the artwork pictures children. In
addition, the bubbles are different, and the position of the fins, Jegs and arms are different.
The hair and clothing are different. Moreover, there are numerous photographs showing
divers in approximately this position, because it is the position that human anatomy takes
when diving.

3, Stoplight parrotfish. The coloration of the artwork is more fluorescent and brighter

than the coloration in the photagraph and there are other photographs of fish with the
fluorescent color shown in the illustration. The angle and shape of the illustration and
photograph are the same, but this is the shape of a parrot fish, With a different shape, 1t is
a different fish. The angle is the angle that many fish take when feeding. There are
numerous photographs of fish in similar positions.

4. Moray gel. The photdgraph and the illustration are different specics. The iltustration is
a goldentail while the photograph is a green moray eel. In addition, the eel in the
illustration is in a different position, the “flap” on its back is different, the angle of its head
is different, its mouth is different and its eyes are a different color. As to the general
position, there are numerous photographs of moray eels in approximately this position

In summary, while we have given Seahawk Press’ claim careful and sympathetic review,
we do not believe that the artist has infringed the copyright in your client’s photographs.
It i¢ important to keep in mind that the artwork at issue depicts species of fish and that, by

definition, all photographs and illustrations of a particular species will bear some similarity
10 each other. -

Please call me if you wish to discuss this matter further.

Sincerely,

gvb*-—m-- [PV S5 WS

piwinwordibusallis\eoreefltr




Educational
Insights®

. 16941 Keegan Ave., Carson, California 90746-1307

(310) 884-2000 = Fax (310} 605-5048
October 28, 1996

Suzanme Ross McDowell

Legal Affairs, Publications
NATIONAL GEOGRAPHIC SOCIETY
1145 17th Street, N. W.

Washington, DC 200364638

Dear Ms. McDowell:

Lori Wilson recently brought to my attention the correspondence which has been exchanged between
the law firm of Steel Hector & Davis, National Geographic and ourselves pertaining o a potential
copyright infringement, _ :

I reviewed this material and the Development and Distribution Agreement between Educational
Insights and National Geographic dated April 5, 1995 and concluded that the indemnification clause,
paragraph 7a on page 4, makes the National Geographic Society resgonsible for responding to '
assertions of infringement such as those described by Mr. Norman Davis of Steel Hector & Davis.

Accgrdhmgly, [ am bundling up this entire file and forwarding it to you so that you can respond to
Mr.Davis.

I have spoken to him over the phone and he told me that the material originally appeared in the

National Geographic but that it was assigned back to his clients (He also mentions this in his October
13 letter, a copy of which is attached),

Because we have no idea of the nature of the reassiznment, and he did not realize that this work was
published under license from National Geographic, it may very well be that while you have used items
to which his clients have copyright rights, they do not have exclusive copyright tights and National
Geographic as the original copywriter may be free to continue the use of such material

In any case, it seems to me that this is a matter for National Geographic rather than Educational
Insights to unscramble.

We will, of course, provide any documentation or material in our possession that you request.
Sincerely,

G.R. Calcott
Vice Chairman and Chief Financial Offcer

GRC/1w

Enclosures -

CC:  Norman Davis Steel Hector & Davis*
Joseph Price Price, Gess & Ubell*
*Exhibits exciuded from your copy.




Educational |
Insights®

16941 Keegan Ave., Carson, California 307461307

(310} 884-2000 w Fax (310) 605-5048
Qctober 28, 1995 ‘

Suzanne Ross McDowell

Legal Affairs, Publications’
NATIONAL GEOGRAPHIC SOCIETY
1145 17th Street, N. W.

Washington, DC 200364688

Dear Ms. McDowell:

Lori Wilson recently brought to my attention the correspondence which has been exchariged between
the law firm of Stee! Hector & Davis, National Geographic and ourselves perfaining o a potential
copyright infringement. _ :

I reviewed this material and the Development and Distibution Agreement between Educational
Insights and National Geographic dated April 5, 1995 and concluded that the indemnification clause,
paragraph 7a on page 4, makes the National Geographic Saciety responsible for responding to '
 assertions of infringement such as those described by Mr, Norman Davis of Steel Hector & Davis.

Accordingly, am bundling up this entire file and forwarding it to you so that you can respond t0
Mr.Davis. '

[ have spoken to him over the phone and he told me that the material originally appeared in the

National Geographic but that it was assigned back to his clients (He also mentons this it his October
15 letter, a copy of which is attached).

Because we have no idea of the nature of the reassignment, and he did not realize that this work was
published under license from National Geographic, it may very well be that while you have used items
to which his dlients have copyright rights, they do not have exclusive copyright rights and National
Geographic as the original copywriter may be free to continue the wse of such material

In any case, it seems to me that this is 2 matter for National Geographic rather than Educational
Insights to unscramble,

We will, of course, provide any documentation or material in our possession that you request.
Sincerely,

G.R. Calcott %

Vice Chairman and Chief Financial Officer

GRC/lw
Enclosures
CC:  Norman Davis Steel Hector & Davis*

Joseph Price * Price, Gess & Ubell*
*Exhibits excluded from your copy.




S T E E L I _ _ Steel Hector & Davis LLP

200 South Biscayne Boulevard

HECTO R : S ) Miami, Florida 33131-2398

305.577.7000

BDAV IS ~ 305.577.7001 Fax

Norman Davis

August 27, 1996 305.577.2988

Jay A. Cutler, President
Educational Insights, Inc.
16941 Keegan Avenue
Carson, CA. 90745

Dear Mr. Cutler:

On July 16, 1996, we wrote to you on behalf of clients in Miami who are concerned that
unauthorized copies of their copyrighted works appear in certain products distributed by your
company. We requested, among other things, that you confirm the origin of the illustrations
highlighted in the enclosure, and that you identify that source for us. We have had no response
to that letter, and we request again the information sought therein.

Very truly yours,

AV

Norman Davis

}OQ?: J; G—r‘f_aﬂb%

Woest Paim Beach Taliahassee Key West

Caracas
561.650.7200 904.222.2300 305.292.7272 582.951.4105
561.655.1508 Fax 904.222.3410 Fax 306.292.7271 Fax 582,951.4106 Fax




SEP B4 ‘96 11332611 5777l : ' P. 7
TS CRTIONAL INSIGHTS e
ShH W4 705 BT Ao LUUCHTIONAL INSIGH _ EDU SEP @3 ‘96 B7:S3PM

[ Educational
Insights®

76841 Kee an AVenue * Garson, CA 90748-?307 sUSA
Telephane; (310 684-2291 (800)933 3277 » Fax: (310)884-2013

Do Senpkerdtegs .
Tomﬁlﬁmﬂm
Aﬂn._mﬂaw.gﬂm o
RO om0, - e
Fax#s--—-.-ﬁQﬁLﬁZZlQQ1 ﬂw .ﬂ

Number of Pages lncludlng tl'us page) 1

Dear Mr, Davis

We recaived your lgtier foday questioning our responsa time. We did send a fax to your
attentlon on July 23 and anothey :an August 30 Did you hot receive thess?? |

| sent the sacond fax to your attenhon an Friday, crossing your recant latter in the mall,

updating you that we ARE stfl trying o gat answers in regard ta your ciient and the four
ilustrations in questign, -

| spoke today with the heceagqry pany and I'm waltlng on a return call. As mantioned in
my Friday' s fax, I hope to havq tms aifualion resolyed by the and ot thla weak.

Please give me & call dirgot (310) 8842291 if you have any questions or congems.

Thank you,

e




October 11, 1996

Lori Wilson

Educational Ingights, Ing.

16941 Keegan Avenue _ ' A(_THNLY ‘n.lA' 10-
Carson, CA 90746+1307 | A IWAOE= R\(,HTS
Dear Ms, Wilson:; ' '

This will ackhowledge your facsimile transmission dated October 3, 1996, You requested various
details as to the copyrighted images that were first discussed in our letter to Jay A, Cutler dated
Tuly 16, 1996, Your Fax Transgmittal makes reference to “four illustrations in our produet.” Qur
previous correspondence referred only to “various” iliustrations. Discussed below are the
specific images, and the code numbers of the Educational Insights products in which they
appear, that our clients are challenging.

“Fish of the Coral Reef” (Code 2043). Two parrotfish and moray eel. Our client’s photographs
appear in a book titled “The Coral Reef’ which contains notice of copyright. The redband
parrotfish is at page 26, The stoplight parrotfish appears at page 27. The moray cel is at pages

- 42-43. The same photographs also appear in a book titled “The Living Reef,” which contains

* copyright notice. The redband parrotfish appears on the cover of that book and on page 49. The
stoplight parrotfish appears in “The Living Reef” on page 50. The moray eel appears on
pages §3-84 of that book. Copyright for “The Coral Reef” was registered with the U. §,
Copyright Office in 1976, and copyright for “The Living Reef” was registered in 8. |9 Fa

“Coral Reef’ (Code 1431), Two scuba divers. Our client’s photograph of the bent-knee diver
appeared in the January 1942 issue of National Geographic Magazine, and the National
Geographic Society registered the copyright in that year. OnDecember 18, 1985, the Society
assigned all right, title and interest in the photograph, including copyright, to Jerry Greenberg.
The assignment document was recorded in the U. 8. Copyright Office on September 16, 1988, A
certificate of renewal registration for the copyright was filed with that office in January 1990.

The photegraph of the bent-knee diver appears in our clients’ “The Coral Reef” at pages 62-63,
and also appears in “The Living Reef” at pages 73-74. The photograph of the upright diver
appeared in “The Living Reef,” discussed above, at page 17.

“Creatures of the Open Ocean” (Code 3907). Bull shark, Our client’s original photograph of the

shark appearsd in o pastagee-poster titled “World Beneath the Waves " which contained
copyright notice, and the copyright was registered with the U, 8. Copyright Office in 1973.
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(Our clients will take up their concerns with respect to other shark illustrations that appeat in
your “Creatures of the Open Ocean” with another entity at & later time.)

Three exhibits are enclosed that illustrate the basis for our clients’ concerns. Two overlays were
prepared from the parrotfish illustrations displayed in your Code 2043 product, and an overlay
was prepared from the bull shark iilustration in your Code 39C7 product. The similarity of the
originals and the coples, from a copyright perspective, is quite striking,

Please refer to our letter of July 16, 1994 to Mr. Cutler regarding the information our clients seck
regarding the challenged illustrations discussed above, That letter sought, among other things,
information as to the use of the challenged illustrations in other products or in promotional
materials utilized by Educational Insights. With adequate information in hand, we will set forth
our clients’ expectations with regard to unauthorized use by Educational Insights of the protected
images discussed herein, Because considerable time has elapsed since our original letter to Mr.
Cutler, please provide a detailed rasponse withont additional delay.

Very truly yours,

Norman Davis

Enclosuras
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(Edumtianal
Insights® &

gegan Avanue » Cargon, 748-1307 »
Telephons: (310)884-2291 » (B00)938-8277 + Fax: (810)884-2013

' FAX TRANSMITTAL
Date: . Octobar 3, 1899 '
Tor TEE |
At Normen Davis
From: — o \Wison
Fex#,___(308) 7727001
Number of Pagee (naluding this page) .1

- fiypu do ot raceive a LRI RS O R LR e R ths L

Dear Mr, Davis:

To assist us in rasaarching the olaim that your ¢lients believe we are uging unauthorized
copies of four illustrations In our product entitisd "Fish of the Coral Reef", please identlty

. {or us the name of the copyright holder or copyright holders and the Seahawk

. publications (list issues and page numbers) or preduct In which these illustrations may be
found. -

Please forward this Information to my attention &s spon as possible {0 help expedite our
progress. Also, | will be on vacation from Wednesday, October @ until October 21 when Il
be hack in the office. | will be lsaving all the information regarding this cass with our
CFQ's agsistant In my absenos. ‘

Thank you,

o

TERLLLE WHER: 8T 98, FR LI0
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“I NATIONAL
| GEOGRAPHIC
i SOCIETY

SUZANNE ROSS McQWELL
Assistant Vice Progident
LEaar AFFATRS, PURLICATIONS
FACSIMILE MESSAGE
TO: : Lot Wilson
- FAX NO.: _ (305) 5777001
DATE: September 30, 1996

TOTAL # OF PAGES: 1

————

Dear Lot
Lauggest the following language for the first paragraph of your fax to Mr, Davis:

To assist us in researching the claim that your clients believe we are using
utavthorized copies.of four iltustrations in our product entitled “Fish of the Coral
Reef,” please identify for ns the name of the copyright holder or copyright
holders, the specific illustrations that your cHents claitn have been copied, and the
Seahawk publication or product in which these ilustrations may be fornd.

[Use your second and third paragraph here]

Please call me if you wish to disonss this language or if I can assist in any other way, Thanks for
your help.

~ Sincerely,

e Dt

This m:::sixrﬁiu transmission is inwnded only for the addressee shown above. 1l may contain information that 1 privileged, confidantial or
otherwiss protested from disolosure, Any review, dissemination or uee of this transrission or ity coptants by persons other than the addresses

is siriely peohibited, T6 you have veceived this tansmission in error, pleass notify s immediatsty and mail the orginal to ug at Lhe below
address.

1145 17tk Street, N.W., Washington, D.C. 200364688 Telephone: (202) 857-7523 Fax: (202) 857-7670

=
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B BO41 Reegan Avenua * Cargon, LA |
Telephane' (310)884.2281 » (800)933-3277 Fax. (81 0)854-‘2013

- FAX TRANSMITTAL
Date! o QOclober 3 10988
TO! e STEEL HECTOR AND DAVIS
Atn . Nomsn Davig
From: Lo Wilson
Fax i (308) 877.7001

Numbper of Pagaa (ina!udmg this page) 1
if you do net feceive any pan o this fax o or ff parts are llsaible plaase callthe sander immediately.

Dear Mr, Davis:

To assist us in rasearching the olaim that vour glients believe we are using unauthorized
copies of four illustrations In our product entitied "Fish of the Coral Reef", pisase identlly
for us the name of the gopyright holder or copytight holdars and the Seahawk

publications (list issues and page numbers) or product in which these illustrations may be
found.

Plaase forward this Information to my atiention &s soon as possibie to heip expeadite our
progress. Also, | will be on vacation from Wedneaday, October 9 until Octeber 21 when I
be back in the office. | will be leaving all the information regarding this oaas with our
CFQ's agsiatant In my absencs.

Thank you,

g

2'd ' . TERLLAS WHER:OT 96, P 100
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Tolaphong) -(310)854- 1 e (goo)eaa-am » Fax: (310)884-2013

Dear Mr, Davig

We received your letter dated July 18, 1596 ang want to @xprase our cancern aver the
issue you've presented regarding the possioly uss of unguthorized fiustrations on our &
D GooPack titiad *Fish of the Goral Reef’, v

We would like you to know thal we 8r8 Ivestigating ha four ilustrations In guestion and
oill notily you as soon 83 we have 8y nformation.

Lo
o g et g ¥
\

In the megntima, ieel free ta cantact ma if you! have gry guestions.
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Tuly 16, 1996
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Jay A. Cutler, President
Educational Insights, Inc,
16541 Keegan Avenue
Carson, CA. 90745

i Dear Mr. Cutler:

’ ' We represent the owners of an enterprise that conduets buginess in Miami as Senhawk Press.
Their sole business activity is the creation and distribution for sale of books, cards, posters,
apparel and artifacts, Their produets contain and feature only works that are original creations, in
photographs and iMlustrations, primarily depicting undersea creatures and environments, The
Seahawk Press produets are distrbuted and sold widely in the United States, predominantly in
coastal areas, and in other parts of the world.

This inquiry is directed to a product, evidently manufactured and distributed by Educational
Insights, bearing the title “Fish of the Coral Reef” As we understand 1t, the product is part of a

sertes called the 3-D Reefs and Oceans GeoPack. “Fish of the Coral Reef,” which was purchased
in South Florida, bears a designation as Code 2043, For convenience we will refer to the product

here as the Coral Reef display.

That product contains a number of illustrations that our clisnts beligve to be unauthorized copies
of illustrations on which they hold United States copyrights. The disputed illustrations are
highlighted in yellow on the enclosed copy of the fromt cover of the Coral Reef display. We note
that the only copyright notice shown in the Coral Resf display is that of the National Geographic
Society. Before proposing a éourse of action, we request that you confirm the otigin of the
illustrations hightighted in the enclosurs, Le., whether the illustrations were created by or for
Educational Insights, Inc. or were obtained in some manner from another source, If the latter is
the case, we ask that you identify that source for us, Additionally, if the disputed illustrations are
- utilized by your company in products other than the Coral Reef display, we request that you
80 advise us.

We look forward to your anticipated cooperation

Very truly yours,

Norman Davis
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16941 Keegan Ave., Carson, California 90746-1307
(310) 884-2000 = Fax (310) 605-5048
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BY TELECOPY & MAIL
April 21, 1998

Robert G. Sugarman, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Re:  Jemry Greenberg, et al. v. National Geographic Society, et al.
Dear Bob: |

The contents of this letter are intended solely for the purpose of exploring a settlement of the
dispute as to Counts I and Il of the Amended Complaint and with the expectation that the
contents will be used for no other purpose, Our clients, as you are aware, are engaged in a time-
consuming and costly phase in preparing responses to discovery requests pertaining to Counts I
and I The Greenbergs already have incurred more than $15,000 in attorney’s fees and some
$2,000 in costs with respect to those counts, and those numbers are escalating, Encompassed in
those amounts are unsuccessfil attempts by their counsel, before proceeding to litigation, to
resolve issues as to those counts with Educational Insights, Inc, and with the National
Geographic Society. Thus, in an attempt to halt the growing expense, the Greenbergs are
prepared to make one last proposal to resolve Counts I and II by settlement.. If this attempt is
unsuccessiul, they are resolved to allow the court to determine whether mfnngements have e
occurred, and if so, to award damages. : L

The only leverage the Greenbergs have in a settlement discussion is their conviction that their
works have been infringed and that they are entitled to fair redress, They are prepared to ‘;
continue their investment in the litigation if necessary, Their adversarics are bountifully
endowed, while the Greenbergs are not. On the other hand, they are not hand-to-mouth artists !
who must struggle to pursue their creative efforts. The Greenbergs have operated a modestly |
successful business, attributable only to the quality of their works, that has produced revenues in .
excess of $2,500,000, and significant license fee arrangements with various entities, in the last
five years. The enclosed promotional fliers illustrate some of their current products, '

Nor are the Greenbergs litigious. In the last decade they have resolved scores of disputes over
infringements of their works without litigation, and have filed complaints in only a handful of
citcumstances. In other reasonably comparable disputes the Greenbergs obtained amounts of




Robert G. Sugarman, Esq.
April 24, 1998
page two

$35,000, $58,000, $49,000, and $195,000 in the course of settling the controversies, A number
of settlements included licensing arrangements for the continued use of various images.

Your January 28, 1998 letter set forth standards for compensation that the Greenbergs believe are
not appropriate here. What the Society has typically paid, or rates that may exist in the current
market, are not relevant because the Greenbergs would not have been amenable to such rates, and
they were deprived of any chance to decline such rates. No one approached them to determine
whether four times the “market rate” was acceptable, Mr. Greenberg agreed to specific
‘compensation by the Society over the years because his work was for a nonprofit entity with
nonprofit purposes. That is no longer the sitvation. In comparison, Mr. Greenberg was paid
$9,800 by J. Walter Thompson for one photograph used in an advertisement. That photograph,
for which Mr. Greenberg owns copyright, appeared first in the July 1990 National Geographnc
magazine,

~ The statement in your letter that the Greenbergs “have suffered no loss” in the value of their
copyrights is not sustainable, Some of the Greenbergs’ products are directed to children, and
they have the dismaying experience of competing in that market with infringements of their own
images in an Educational Insights product. Your letter notes that the Society was solicitous
regarding the sea fan infringement. Not yet acknowledged is that the sea fan episode was the
third time that the Society had used Mr. Greenberg’s copyrighted photographs without consulting
him, The amount offered him by the Society as compensation was not acceptable.

The proposal that is enclosed contains a higher number than previously because the Greenbergs’
legal expense has escalated. You should nots, as well, that the proposed license fee has been
substantially reduced. If the offer is not accepted by the close of business on May™1, 1998, the
offer will be automatically withdrawn. The Greenbergs are people of conscience and good*mll
and their offer is made in that context.

Sincerely,

Norman Davis

Enclosure




| (1) The Society will pay to the Greenbergs the sum of $42,000.00. That sum is inclusive of all
legal expense to date that is related to the claims in Counts I and II.

(2) Additionally, the Society will pay to the Greenbergs each year the sum of $1,000.00 as a
license fee for the continued use by Educational Insights, Inc. of the disputed images in its
product. The fee for 1998 will be paid with the amount stated in (1) above, Fees for any
subsequent. years will be paid by January 1 of each year of license.. The license will expire at the -
- end of each year and no further fees will be required upon receipt by the Greenbergs of a swom
statement by an officer of Educational Insights, Inc. or the Society that all manufacture,

" distribution and sale of the product containing the dxsputed images has ended,

(3) Inorder to safeguard against any future problems the Somety (and its affiliates, if
applicable) will promptiy provide to Mr. Greenberg a visual inventory of all photographs created
originally by him, or any copies or derivatives that the Society is holding in its files, archives,
libraries, databases or elsewhere. Mr. Greenberg will thereupon, utilizing the inventory, identify
all such items for which he holds copyright and for which he can demonstrate such copyright or

" other proprietary right, and provide such identification to the Society, The Society will provide
written assurance that no photographs or items so identified will ever be published, distributed,
licensed, sold or otherwise utilized by the Society, or by others with its consent or participation,
without a prior written agreement with Mr. Greenberg

(4) Copyright in the disputed images in the Bducaﬂonal Insights product will be assigned to Mr.
Greenberg by the Society. Such assignment will not be effective as to any other images
contamed in that product. . :

(5) Upon satisfaction of the items listed above, the Greenbergs are willing to execute a limited
release applicable to the matters addressed in Counts Jand IT,




| (1) The Society will pay to the Greenbergs the sum of $42,000.00. That sum is inclusive of all
legal expense to date that is related to the claims in Counts I and II.

(2) Additionally, the Society will pay to the Greenbergs each year the sum of 51,000.00 asa
license fee for the continued use by Educational Insights, Inc. of the disputed images in its
product. The fee for 1998 will be paid with the amount stated in (1) above. Fees for any
subsequent years will be paid by January 1 of each year of license. The license will expire at the
end of each year and no further fees will be required upon receipt by the Greenbergs of a sworn
statement by an officer of Educational Insights, Inc. or the Socicty that all manufacture,
distribution and sale of the product containing the disputed images has ended.

(3) Inorderto safeguard against any future problems, the Society (and its affiliates, if
applicable) will promptly provide to Mr. Greenberg a visual inventory of all photographs created
originally by him, or any copies or derivatives that the Society is holding in its files, archives,
libraries, databases or elsewhere. Mr. Greenberg will thereupon, utilizing the inventory, identify
all such items for which he holds copyright and for which he can demonstrate such copyright or
other proprietary right, and provide such identification to the Society, The Society will provide
written assurance that no photographs or items so identified will ever be published, distributed,
licensed, sold or othetwise utilized by the Society, or by others with its consent or participation,
without 4 prior written agreement with Mr. Greenberg.

(4) Copyright in the disputed images in the Educational Insights product will be assigned to Mr,
Greenberg by the Society. Such assignment will not be effective as to any other images
contained in that product

(5) Upon satisfaction of the items listed above, the Greenbergs are willing to execute a limited
release applicable to the matters addressed in Counts I and I,




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 97-3924-CIV-LENARD/TURNOFF

JERRY GREENBERG and
IDAZ GREENBERG,

Plaintiffs,
vs.
NATIONAL GEQGRAPHIC

SOCIETY, NATIONAL

GEOGRAPHIC ENTERPRISES,
INC., and MINDSCAPE, INC.,

Defendants.

ORDER_AMENDING SCHEDULING ORDER AND REFERRING THIS MATTER TO
MAGISTRATE JUDGE TURNOFF FOR & SETTLEMENT CONFERENCE

THIS CAUSE 1s before the Parties’ Joint Motion to Amend the
Scheduling Order, filed March 31, 1999, and Plaintiff’s Motion to

Continue Trial, filed April 28, 1999. The Court, having considered

the motion and the record in this case, it is

ORDERED AND ADJUDGED that the Parties’ Joint Motion to Amend
the Scheduling Order, filed March 31, 1999 is GRANTED IN PART AND
DENIED IN PART. Discovery remains closed and an Order setting a
new trial date will follow. Accordingly, Plaintiff’s Motion to
Continue Trial, filed April 28, 1999 is GRANTED. It is further

ORDERED AND ADJUDGED that this case is REFERRED to U.S.




Magistrate Judge William C. Turnoff for purposes of holding a
settlement conference at his earliest convenience. All parties and
counsel shall attend this conference subject to Judge Turnoff’s
order. [

DONE AND ORDERED in Chambers at Miami, Florida, this jz day

of June, 19%9.

J A, LENARD
TED STATES D RICT JUDGE

cc: Magistrate Judge Turnoff

Norman Davis, Esq.

Steel, Hector & Davis

Suite 4000

First Union Financial Center
Miami, FL 33131-2398

Valerie Itkoff, Esg.

Weil, Gotshal & Manges

701 Brickell Ave., Suite 2100
Miami, FL 33131

Robert Sugarman, Esq.
Weil, Gotshal & Manges
767 Fifth Avenue

New York, NY 10153




- UNITED STATES DISTRICT COURT
SQUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 87-3924~CIV-LENARD/TURNOFF

JERRY GREENEBERG and
IDAZ GREENBERG,

Plaintiffas,
Vs,

NATIONAL GEOGRAPHIC
SOCIETY, NATIONAL
GEOGRAPHIC ENTERPRISES,
INC., and MINDSCAPE, INC.,

Defandanta. ‘

ORDER AMENDING SCHEDULING ORDER,AND REFERRING THIS MATTER TO
MAGISTRATE JUDGE TURENOFF FOR A SETTLEMENT CONFERENCE

THIS CAUSE ig before the Parties' Joint Motion te Amend the

Scheduling Order, filed March 31, 1599, and Plaintiff’s Motion to

Continue Trial, Ffiled April 28, 1999. The Court, having considered

the motion and the record in this case, it isg

| ORDERED AND ADJUDGED that the Parties’ Joint Motion to Amend
the Scheduling Order, filed March 31, 1999 is GRANTED IN PART AND
DENIED IN PART, Digcovery remains closed and an Order setting a
new trial date will follow, Accordingly, Plaintiff’a Motion to
Continue Trial, filed April 28, 19%9 ig GRANTED, It iz further

ORDERED AND ADJUDGED that this case ig REFERRED to U.S.




Magistrate Judge William ¢, Turnoff for purpoges of holding a
settlement conference at his earliest cenvenience. All parties and
coungel ghall attend this conferance subject to Judge Turnoff’s
order, f

DONE AND ORDERED in Chambers at Miami, Florida, this fg day

of June, 139%9%.

Yo ngff Zﬁéﬁfiﬂfb”(\h___

JOMN A, LENARD |
TED $TATES DIYTRICT JUDGE

oot Hagistyabe Judge Turnoff

Norman Davig, Eag,

Steal, Heetor & bavia

Bulte 4000

Fizst Unien Financial Center
Miami, FL 33131-2398

valerie Ttkoff, Eag.

Well, Gotshal & Mangen

701 Bxickell Ave,, Suite 100
Miami, 'FL 33131

Robert Sugarman, Esg.
Weil, gaetghal & Mangea
767 Flfth BAvenue

New Yoxk, NY 10153
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787 FIFTH AVENUE « Naw YORE. NY 10153-0119 ' MOULTON
{212) 2160000 MENLD FAAK
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FAX: (111) 1idBDa7 AN

WASHINGTAN, B.C.

BAUSSELS

BUDAPELT

LONDON
PRAGLIE

ROBEAT Q. fLGAKMAN

DMECT UNE (211) Yrowpi a4

WARSAW !

May |, 1998

VIA FACSIMILE

Nonnan Davis, Esq.
Steal, Hector & Davis LLP
200 South Biscayne Blvd.

Miami, FL 3313]1-2398

Re:  Greenberg v. National Geographic Society et al,
Dear Norman:

The National Geographic Socicty is both distressed and dismayed by your
lerter dated Aprit 24, 1998, which purports to seek a settlement of Counts I and I of the
Amended Complaint, but which adopts a far from conciliatory tone. The Greenbergs are
happy to impose a one-week deadline for the Society to respond 1o its settlement proposal,
but took three months to respond to the Sociaty's generous settlement offer {(which greatly
exceeded the reasonable market value of the Greenbergs' photographs by any standard, as
explained in detail, and which provided for payment of reasonably attorneys’ fees incurred
up to that time). And, the Greenbergs now expect the Society to reimburse them for legal
expenses which they have incurred solely due to their own procrastination, - Had the
Greenbergs addressed my January 2R letter promptly -- instead of ignoring it and serving the
Society with document requests and interrogatories -- then they would not have generated the
legal fees that they now assert that the Society should pay. -

In ¢very settlemnent negotiation in which I have been involved, the sertling
parties’ responses seck to narrow the pap between their respective demands. The Greenbergs
have done the opposite -- demanding more money now than they did in their last demand.
Accordingly, the Socicty believes that further negotiations would serve no purpose and that
the parties should proceed imniediately to court-sponsored mediation as provided by the

NYPSOL.,, \30V4#I0N0004 1T LTRAZ98 Y 400
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WEIL, GOTaHAL & MANGES LLP
Norman Davis, Esq.

May 1, 1998
Page 2

Local Rules, and asks that the Greenbergs join in a request to that effect. If the Greenbergs
truly wish to attain a just and speedy resolution without resorting to a costly trial, then they
should readily agrec to this request, In keeping with the Greenbergs' view of the amount of
time which should be given 1o respond to settlement communications, the Society demands an
answer a5 to whether the Greenbergs will join in 2 tequest for mediation by May 8, 1998, If
we do not hear from you by that date, we will unilaterally file such a motion and indicate
that the Greenbergs refuse to join in the request.

Sincerely,
Robert G. Sugarman

ce:  Terrence B. Adamson, Esq.
Angelo M, Grima, Esq.

MY FS0A.. ;D H403000004) TOALTRA295V 408
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S T E E L . | Stael Hector & Davis e

200 South Biscayne Boulevard

H E C T O R Miami. Flonda 33131-2398

305.577.7000

RBDAVIS | | 305.57.7-';7001 Fax

March 13, 1997 : s 25
Suzanne Ross McDowell

Assistant Vice President

Legal Affairs, Publications

National Geographic Society

1145 17th Street, N.W.

Washington, D.C. 20036-4688

Dear Ms. McDowell:

This letter has two objectives. In Part I, we will take up again the matter of
Educational Insights, Inc., which has been the subject of previous correspondence. In Part I,
we will set forth our concerns as to other matters disputed by our client, Jerry Greenberg,
with reference to the National Geographic Society (“the Society™).

Part[

We believe that our client’s copyrights have been infringed through the unauthorized
copying, display, sale and/or preparation of derivative works, by the Society and by
Educational Insights, of original works created by Jerry Greenberg. It appears from the
Educational Insights materials, purchased in Florida last year, that the images our client is
disputing were acquired by that company from the Society, complete with copyright notice
asserted by the Society as to the disputed images (and others) in the Educational Insights
products. You indicated in your most recent [etter that the Society accepts responsibility for
responding to our concerns. It appears that Educational Insights may not initially have been
aware of any infringement, but our correspondence to them provided notice of copyright
protection. Notwithstanding that notice, Educational Insights has continued the distribution
and sale of the disputed materials; our client advises that a set of the disputed materials was
purchased recently in Florida. Educational Insights, therefore, may have its own exposure in
this dispute,

In your letter of November 18, 1996, you attempted to persuade us that no
infringement of copyright has occurred in the circumstances here. You conceded that “there
are similarities” with respect to the images but insisted that there are “significant differences”
between the Society’s illustrations and our client’s photographs. Our view -- markedly
different -- is that the Society’s illustrations are at least substantially similar to the original
works. We will discuss each illustration, as you did in that letter.

West Paim Baach Tallahasse? Key West Caracas
561 630 7200 904 222 2300 305.292.7272 582 951 4105
361 655 1509 Fax GO 222 2279 Fax 305.292.7271 Fax 32295 4706 Fax
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An exhibit, in a loose-leaf binder (“Exhibit 1"), is enclosed that demonstrates the
infringements. On page 1, the images highlighted in yellow are those being challenged. On
the following pages, the side-by-side comparative images are supplemented with
transparencies made from each image in the Educational Insights product and overlaid on our
client’s original works. Each of the challenged images is discussed below.

(1) Redband parrotfish. [Exhibit 1, page 3] You stated that the angle of the fish is
different from the photograph, but that is not correct. The angle of the fish is almost
precisely the same, including bends in the body and the angle of the tail. The perspective
from which our client’s photograph was taken is also reflected in the copy. You stated that
the shape of the fish is unavoidably the same, but we do not agree. Hundreds of photographs
or Hlustrations of a Redband parrotfish may exist, but not one matches the positioning and
the contours captured in Mr. Greenberg's photograph. The color differences you cite are
minor and not legally relevant. The photograph was originally published by Mr. Greenberg
in “The Living Reef ” (copyright 1972 A-397524) and is currently published in “The Coral
Reef” (copyright 1975 A-722127). The photograph was never provided to the Society for
any use of any kind, although several copies of “The Coral Reef” were sent to the Society
many years ago.

(2) Stoplight parrotfish. {Exhibit 1, page 5] The differences you cite are minimal.
The similarities are substantial. Qur client will continue to insist that his photograph was
infringed. The photograph was originally published in “The Living Reef” and is currently
published in “The Coral Reef.” Both the original and the copy are identical in size. The
photograph was never provided to the Society for any use of any kind.

- (3) Greenmoray. [Exhibit 1, page 7] Your letter states that the photograph depicts a
. green moray eel but that the illustration shows a goldentail. Significantly, the Society’s
illustration labels the creature a “moray eel.” In its underwater life, a moray rarely presents
much of'its body out of its lair. The Greenberg photograph shows a moray emerging about
~ halfway. Other similarities in the photograph and the copy are substantial, as the exhibit
indicates. The moray photograph was originally published in “The Living Reef” and is
currently published in “The Coral Reef.” The photograph was never provided to the Society
for any use of any kind. '

(4) Divers. We categorically disagree with your depiction of differences between our
client’s photographs and the illustrations in your package. The comparisons speak for
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themselves, and the overlays on pages 9 and 11 of Exhibit I plainly demonstrate a striking
similarity.

(a) The lead diver [Exhibit 1, page 9] was originally published by National 7
Geographic Magazine in January 1962 (copyright 1962 B-960824). Copyright as to that
photograph was assigned to Jerry Greenberg on December 18, 1985, and Mr. Greenberg
renewed the copyright in1989 (RE-478-546). The photograph is currently published in “The
Coral Reef.” You will note that the lead diver is using an old-style two-hose regulator, with
double tanks.

(b) The flowing-hair diver [Exlubit 1, page 11] was originally published in “The
Living Reef” and was also published in a poster titled “Living Corals of the Tropical
Atlantic” (copyright 1974 K-107129). That diver is using a customized mini-double tank rig
made for the Greenbergs’ son. The tanks are floating upward because the nig did not have a
crotch strap for fastening the tanks down.

(5) Bull shark. {Exhibit 1, pages 13 and 15] Your November I8 letter ignored our
discussion of a bull shark illustration in Educational Insights’ “Creatures of the Open Ocean
{Code 3907). The bull shark photograph was provided to the Society from Mr. Greenberg’s
files in 1963 with other matenials pertaining to a photo essay on sharks and shark research.
The essay was eventually published by the Society, but the bull shark photograph was not
used, and his photograph was belatedly returned to Mr. Greenberg. The bull shark
photograph was first published by Mr. Greenberg in “Fish Men Fear: Shark” (copyright
1969 A-106-687), and subsequently in his poster titled “Shark!” (copyright 1974 K-107-
130). The photograph is currently published in “Sharks and Other Dangerous Sea Creatures”
(copyright 1981 VA-70-254), and in “Beneath Coral Seas” (copyright 1986 VA-240-616).

%

The enclosed Exhibit 1 has two separate comparisons of the bull shark image. On
page 13 is an overlay, prepared from the Society’s image, placed atop Mr. Greenberg's file
photograph. The images are exactly the same with the exception of the tail. The modified
tail in the Society’s image was taken from a separate Greenberg photograph of a buil shark
that was provided to the Society, and the tail modification can be quickly seen in the dlsplay
on page 15 of Exhibit 1.

In a letter to Mr. Greenberg, dated December 29, 1967, Bryan Hodgson stated that
Mr. Greenberg’s shark transparencies “were in the possession of Bill Bond, who used them
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as reference material for his painting in the SHARKS story.” Our contention is that they
were not used merely for reference purposes but were copied. The painting referred to by
Bond is the same used in Educational Insights’ “Creatures of the Open Sea” (Code 3907).

(6) Other sharks. Inadvertently not included in our correspondence with Educational
Insights was discussion regarding three other shark images that are contained in their
“Creatures of the Open Sea.” Other unauthorized copies include a great hammerhead shark,
an oceanic whitetip shark, and a silky shark that Mr. Greenberg believes were copied from
photographs provided to the Society by him for the article that was published in 1968.
Comparisons of the whitetip shark images are shown on pages 16 and 17 of Exhtbit 1. The
. whitetip photograph was delivered by Mr. Greenberg to the Society in the 1960s, but was
never published in the magazine. The Society may have kept other unpublished slides from
the shark assignment and used them for these illustrations.

Resolution of the dispute regarding the images in the Educational Insights material is
discussed below, following Part 11.

Part I

Mr. Greenberg, as you may be aware, has had a professional and business relationship
with the Society spanning a period of some three decades. He has carefully documented that
relationship. Many photographs were provided by him to the Society’s publications pursuant
to contracts, according to the terms of each. Many other photographs were provided in good
faith by Mr. Greenberg for the Society’s consideration, without the protection of a contract.
On some assignments when submitted photographs were not published, the Society retained
“selects” that should have been returned to him. Mr. Greenberg eventually discovered,
however, that the Society, without his permission, had published, or permitted the
publication of, various materials for which the Society had no copyright or contract rights,
but for which Mr. Greenberg had propnetary rights.

A separate loose-leaf exhibit (“Exhibit 2") is enclosed that illustrates the unauthonized
uses discussed below.

(A) An infringement appeared in a promotional piece for the Society that was
published in September 1975. Mr. Greenberg possessed a copyright in the photograph used.
The infringing photograph, showing a scuba diver cruising among reefs and fans, first
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appeared by arrangement with Mr. Greenberg in 1967 in the Society’s book titled “World
Beneath the Sea.” The photograph subsequently was published by Mr. Greenberg in 1969 in
a book titled “Adventures of a Reefcomber” (A-129-935). It was subsequently published by
Mr. Greenberg in 1972 in “The Living Reef” (A-397-524). Both books contained copyright
notice, and each copyright was registered. In 1973, by agreement with Mr. Greenberg, the
Society republished the photograph in a second edition of “World Beneath the Sea.” No
further use by the Society was ever authorized. Exhibit 2, pages 1-2.

(B) An unauthorized use appeared in the March/April 1994 issue of Traveler
magazine, published by the Society. Displayed on page 70 of the issue was a photograph of
a skin diver “swimming through a coral jungle,” in the language of the caption. That
photograph originally appeared in the Winter 1985/86 issue of Traveler, pursuant to a written
agreement between Mr. Greenberg and the Society. That agreement, by its terms, limited the
Society’s rights to one-time publication. The photograph was copyrighted in 1985 by Mr.
Greenberg (VA-417-426). The 1994 publication was not authorized by the agreement. The
Society eventually conceded that the use was unauthorized and paid Mr. Greenberg. Exhibit
2, pages 3-4.

(C) A photograph of a sea fan, originally authorized by Mr. Greenberg for one-time
use in the Society’s magazine in July 1990, was improperly included in a color brochure
promoting the 1996 Jason Project. The Society acknowledged the impropriety, with
apologies, in a letter dated October 26, 1995, from Rock Wheeler. That infringement has not
been resolved. In a letter to Mr. Greenberg dated October 26, 1995, Rock Wheeler admitted
that the Society had violated Mr. Greenberg’s copyright by using the photograph. “We
realize the importance of copyright,” Mr. Wheeler wrote, “and that we have committed a
serious violation.” Exhibit 2, pages 5-6.

Mr. Greenberg has attempted on literally dozens of occasions through the years to
guard against unauthorized uses of his photographs by the Society and to recover
photographs that the Society had no legal right to retain. There may have been other
unauthorized uses. In at least one instance his request for the return of materials was
adamantly refused. In a letter to Mr. Greenberg dated April 18, 1994, W. Allan Royce
advised that the Society was entitled by contract to retain photographs created by Mr.
Greenberg pursuant to assignments given to him by the Society’s magazine. “None of this
material,” he wrote, “is going to be returned to you.” We challenge the Society to
demonstrate, through the written agreements to which Mr. Royce’s letter referred, that the
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Society ever obtained any right to retain in its files any material provided by Mr. Greenberg,
after the one-time publication to which he agreed, and for the article on which the assignment
- was based, had been satisfied.

The one exception to that principle was an agreement between Mr. Greenberg and the
Society in 1962, in which the magazine was permitted to pull and to keep “a few selects,”
which we understand to be photographs not published but with ongoing potential for
publication. Instead, more than 50 selects were pulled. It is a reasonable inference that the
Society has hundreds of Mr. Greenberg's photographs in hard-copy files; on videodisc, or in
other electronic storage and retrieval systems that may be in use. You will appreciate that
each photograph submitted on assignment by Mr. Greenberg and actually used in a Society
publication was accompanied by literally dozens of other photographs from which a final
selection was made. Samples of the Society’s photographic indexing in Mr. Greenberg’s
possession make it clear that materials created by him can be located in the Society’s files.

M. Greenberg, for a period of years, allowed the Society to retain photographs by
him that were never intended for publication. That era of good faith reliance on his part has
passed. We believe that at least one of the unauthorized uses of his photographs described
in this Part IT, as well as those described in Part I, are actionable in the U. S. District Court
for the Southern District of Florida. The unauthorized uses of his copyrighted works is one
aspect of the problem. The fact that the Society is using some of those works in publications
and for purposes that compete unfairly with Mr. Greenberg in his own business ventures is
another. '

Mr. Greenberg’s objective is to resolve alf of the matters set forth ia this letter,
completely and with finality, and not on a piecemeal basis. Enclosed is a settlement proposal
* -- containing two separate options -- that can accomplish that objective. If a settlement
cannot be concluded to our client’s satisfaction, we will proceed with an action in federal
court in Florida that will name the Society as defendant. Educational Insights, Inc. may also
be named because of its continuing use of the protected photographs. Our client is not
interested in protracted negotiations. We must receive a response from the Society with
respect to the two enclosed options by the close of business on Friday, Apnl 18, 1997. Mr.
Greenberg'’s legal expense to date is incorporated in the settlement options. Any additional
legal expense more than nominal in nature will change the damage amounts sought. The
enclosed loose-leaf exhibits are the property of Mr. Greenberg and must be returned upon the
conclusion of this matter.
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We have represented Mr. Greenberg on copyright matters for many years and have
found him to be eminently reasonable in demands directed to infringing parties. That fact is
reinforced by the infrequent occasions when it has been necessary to seek the assistance of a
federal court, and on each such occasion the effort has been successtul. We look forward to a
response on or before the aforesaid date.

\'ery truly yours,
\%i@wl
\’orm Davis

Enclosures

bee: Jerry Greenberg
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Option A

(1) Mr. Greenberg must be paid damages by the Society, for itself and for
Educational Insights, Inc., in the amount of $35,000, inclusive of legal expense incurred by
him to date. '

(2) Educational Insights, Inc. must immediately and permanently cease and desist
from any further use in any manner of the disputed images.

(3).  The Society must immediately and permanently cease and desist from any use
in any manner, by itself or by others with its consent, of any original works of Jerry
Greenberg, or copies thereof, that may be in the Society’s possession or control.

(4)  The Society must provide assurances, satisfactory to Mr. Greenberg, that no
photographs ever provided by him to the Society, or copies or derivatives, will ever be -
published, distributed, licensed, sold or otherwise utilized by the Society, or by others with
its consent or participation, in any manner whatsoever.

(5)  Copyright in the disputed images in the Educational Insights products must be
assigned to Mr. Greenberg by the National Geographic Society on a form that we will
provide. The assignment will not be effective as to any other images contained in those
products.

(6)  Copynght asserted by the Society on all photographs by Mr. Greenberg that
have been published in the Society’s publications must be assigned to Mr, Greenberg on a
form that we will provide. '
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(n Mr. Greenberg must be paid damages by the Society, for itself and for
Educational Insights, Inc., in the amount of $40,000, inclusive of legal expense incurred by
him to date. Such payment will entitle Educational Insights, Inc. to continue to utilize the
disputed images only, and only in presently-existing products, for the remainder of 1997.

(2)  After 1997, Educational Insights, Inc. and/or the National Geographic Society
may enter into a license agreement that permits Educational Insights, Inc. to continue to
utilize the disputed images only, and only in presently-existing products, for all of 1998. The
license fee for that period is $4,000, whether or not the disputed images are utilized during
the entire period. Such payment must be received by Mr. Greenberg no later than December
31, 1997. The licensee(s) will have the option of renewing the license on the same terms, for
a license fee of $4,000, for any succeeding year, provided that notice of renewal and the
license fee are received by Mr. Greenberg no later than December 31 of the year of the
expiring license. If the license is not renewed for any year, all rights of the licensee(s) will
end at the expiration of an existing license, and neither the Society nor Educational Insights,
Inc. may thereafter use any of the disputed images in any manner. We will prepare the
license agreement.

(3)  The Society must provide assurances, satisfactory to Mr. Greenberg, that no
photographs ever provided by him to the Society, or copies or derivatives, will ever be
published, distributed, licensed, sold or otherwise utilized by the Society, or by others with
its consent or participation, in any manner whatsoever (apart from the uses contemplated in
paragraph (2) above).

(4)  Copyright in the disputed images in the Educational Insights products must be
assigned to Mr. Greenberg by the National Geographic Society on a form that we will
provide. The assignment will not be effective as to any other images contained in those
products.

(5) Copyright asserted by the Society on all photographs by Mr. Greenberg that
have been published in the Society’s publications must be assigned to Mr. Greenberg on a
form that we will provide.




