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 [*195]  I. INTRODUCTION 

The CDs have been pressed; the songs have been released; albums have been sold; 
and the royalty payments are rolling in. Now it is time for the artist's revenues to reach 
their summit--the concert tour.  n2 T-shirts, sweatshirts, banners, and posters which bear 
the musical group's trademark, logos, or other identifying marks--better known as artist 
tour memorabilia  n3 --become the merchandising dream for the contemporary musical 
group. 



 [*196]  A significant amount of artist revenue is gained through the sale of artist tour 
memorabilia.  n4 The musical group or record company most often holds the exclusive 
right to distribute and sell such memorabilia.  n5 Concert tours, which are national in 
scope, consist of several performing engagements throughout the United States.  n6 With 
each tour stop there is an opportunity for the musical group or record company to 
merchandise goods which bear the trademark of the musical group.  n7 Suckled to every 
opportunity, merchandise bootleggers follow musical groups like a plague.  n8 These 
persons illegally sell bootleg merchandise bearing the trademark of the musical group.  
n9 These sales take place outside of the concert venue and without a license from the 
trademark holder. "When articles bearing trademarks are copied exactly, or substantially 
so, buyers of those goods are deluded into believing that they have purchased the genuine 
article."  n10 As a remedy for this infringing activity, the Lanham Act provides 
trademark holders with injunctive relief.  n11 In fact, musical groups often attempt to 
obtain nationwide, multi-district preliminary tour injunctions, pursuant to 15 U.S.C. §  
1116.  n12 Unfortunately, the courts 



 [*197]  have been reluctant to issue such an injunction based upon the rationale, inter 
alia, that the "action is not justiciable for purposes of ex parte injunctive relief."  n13 

On the opposite end of this spectrum, there exists the newly proposed Restatement 
Third of Unfair Competition ("Unfair Competition Restatement").  n14 In its Comments, 
the Unfair Competition Restatement proposes an alternate rationale by which federal 
courts may evaluate a request for a national, multi-district preliminary tour injunction.  
n15 This article suggests that, in the interest of judicial efficiency and public policy,  n16 
the federal courts should consider the comments proposed 



 [*198]  in the Unfair Competition Restatement when adjudicating the issue of national, 
multi-district preliminary tour injunctions. The courts must recognize that merchandise 
bootlegging needs to be curtailed. It is a growing and lucrative industry that was 
contemplated and is prohibited by the Lanham Act.  n17 

This article addresses the rationale introduced by the courts for the denial of national, 
multi-district preliminary tour injunction and compares this rationale with the Comments 
set forth in the Unfair Competition Restatement. Part II introduces the Lanham Act and 
provides a general overview of the scope of federal trademark protection for musical 
groups. Part III highlights the relevant tests for determining whether a national, multi-
district preliminary tour injunction should be granted and chronicles the responses of the 
courts to requests for a national, multi-district preliminary tour injunction.  n18 Part IV 
presents an alternative to traditional court analysis, asserting that the Comments proposed 
by the Unfair Competition Restatement should be adopted by the federal courts. Part V 
concludes that the courts should enhance the current standard used in assessing whether a 
national, multi-district preliminary tour injunction should be issued, by incorporating the 
rationale proposed in the Unfair Competition Restatement. 



 [*199]  II. THE LANHAM ACT 

Trademarks play an important role in our society, by enabling businesses to identify 
themselves to their customers and to link that identity to their reputations for quality 
goods and service. In turn, trademarks permit consumers to readily identify certain 
products and services and to patronize those business with an expectation of quality.  n19 

A. Historical Purpose of the Lanham Act 

The Lanham Act is a federalization of state law dealing with trademark protection.  
n20 The purpose of the Lanham Act is to protect both the trademark holder and the 
consumer.  n21 In constructing the legislation, the basic intent of Congress was to 
provide a means by which consumers could identify and ensure the quality associated 
with certain 



 [*200]  products.  n22 A trademark  n23 is a method by which consumers can make this 
association.  n24 Additionally, Congress sought to protect the trademark holder's 
investment of time, energy, and money in presenting a product to the public, from 
misappropriation by "pirates and cheats."  n25 The Lanham Act is an attempt to eliminate 
judicial obscurity, simplify registration, and provide prompt and effective relief against 
infringement.  n26 

B. Scope of Protection for Registered Trademarks 

The Lanham Act provides trademark holders with a monopoly over the use of their 
trademarks.  n27 In order for a trademark to be used by any person other than the 
trademark holder, that person must obtain permission from the trademark holder; 
otherwise, such use is deemed to be trademark infringement.  n28 Infringing activity is 
described in the Act as follows: 
(1) Any person who shall, without the consent of the registrant 



 [*201]  (a) use in commerce any reproduction, counterfeit, copy or colorable imitation of 
a registered mark in connection with the sale, offering for sale, distribution, or advertising 
of any goods or services on or in connection with which such use is likely to cause 
confusion, or to cause mistake, or to deceive; or 
(b) reproduce, counterfeit, copy or colorably imitate a registered mark and apply such 
reproduction, counterfeit, copy or colorable imitation to labels, signs, prints, packages, 
wrappers, receptacles or advertisements intended to be sued in commerce upon or in 
connection with the sale, offering for sale, distribution, or advertising of goods or 
services on or in connection with which such use is likely to cause confusion, or to cause 
mistake, or to deceive. 
shall be liable in a civil action by the registrant for the remedies hereinafter provided.  
n29 

Under this section of the Lanham Act, if a trademark holder suspects that a person is 
engaged in an infringing activity, the trademark holder can seek redress by means of a 
civil action.  n30 As a remedy for trademark infringement, a trademark holder can 
recover 1) profits gained by the defendant as a result of the defendant's use of the 
infringing mark;  n31 2) any damages and costs sustained by the trademark holder as a 
result of the infringing mark;  n32 3) attorneys fees;  n33 4) treble damages;  n34 or 5) 
statutory damages.  n35 More importantly, the Lanham Act specifically 



 [*202]  provides the equitable remedy of injunctive relief.  n36 Most trademark holders 
find that injunctive relief is one of the most important remedies provided under the 
statute.  n37 An injunction can be granted in the form of a permanent injunction or 
preliminary injunction.  n38 For the trademark holder, a preliminary injunction is a 
necessity as it "restrains the defendant from making, selling, advertising, promoting, 
distributing 



 [*203]  and/or importing the infringing goods or services until the case has been 
adjudicated."  n39 

C. Preliminary Injunctive Relief as a Remedy 

Obtaining a preliminary injunction in the ordinary trademark scenario does not differ 
from any other context.  n40 A general consistency in trademark litigation is that the 
plaintiff is usually attempting to enjoin the use of an infringing mark in a particular 
geographic area.  n41 National, multi-district preliminary tour injunctions are more 
complex as the plaintiff is requesting the court to enjoin the use of potentially infringing 
marks on a national scope.  n42 With this request, a myriad of collateral issues ensue 
upon the courts.  n43 Initially, it is important to understand the very nature of the 
preliminary injunction itself. 

"Preliminary injunction[s] may be granted only upon a showing of a reasonable 
probability of eventual success on merits and irreparable injury if equitable relief is 
denied."  n44 Additionally, the court will consider the possibility of harm to the 
defendant and the public interest.  n45 Among 



 [*204]  the different districts, these factors have a multitude of variations;  n46 however, 
the standard showing of reasonable probability of success and irreparable harm remains 
consistent. For example, before issuing an injunction, the majority of courts require a 
showing of four factors: 1) likelihood of success on the merits;  n47 2) irreparable harm;  
n48 3) extent of irreparable harm to the defendant; and 4) public interest.  n49 A minority 
of courts have incorporated an additional showing of likelihood of confusion,  n50 
commonly referred to as the "Polaroid test."  n51 It has been noted that confusion is the 
basic touchstone for injunctive relief.  n52 



 [*205]  D. The Function of Trademarks as Applied to Musical Rock Groups 

Musical rock groups use trademarks as a form of protection for a variety of 
professional endeavours. The Lanham Act has been used by musical groups to protect the 
names and likeness of musicians and musical groups.  n53 The Act has been used to 
protect the musical group's name  n54 and packaging for the musical group's album.  n55 
In terms of commercial merchandising, the Lanham Act is the primary means of 
protecting against counterfeit and bootleg merchandise which bear the musical group's 
name or likeness.  n56 

Actions which seek national, multi-district preliminary tour injunctions typically 
involve the same types of parties.  n57 The parties 



 [*206]  involved are usually a musical group or record company--whichever entity is the 
trademark holder of the group's name--as the plaintiff; and "John Does"--which represent 
the unknown travelling vendors who sell bootleg tour memorabilia at the various tour 
locations--as the defendants.  n58 On some occasions, the plaintiff is the merchandising 
arm of the musical group which is often in the form of a corporation.  n59 National, 
multi-district preliminary tour injunctions are often sought by musical groups because 
they represent an opportunity to enjoin the actions of multiple defendants from various 
geographic regions in one forum.  n60 If a national, multi-district preliminary tour 
injunction is granted, the musical group can seek its enforcement in every city in which 
the tour has engagements.  n61 Consequently, the task of having to seek an injunction in 
each individual district in which the tour will stop, is eliminated. The national, multi-
district tour injunction, as a type of remedy, is preferred by the trademark holder over the 
traditional preliminary injunction because it saves both time and money.  n62 Courts are 
reluctant to grant national, multi-district tour injunctions to musical groups, although 
these 



 [*207]  groups have virtually no other effective legal means of relief. There is a split 
among the courts as to whether this type of injunction should be issued. The majority of 
the courts have declined to grant such an injunction,  n63 but there are a few courts which 
have issued national, multi-district preliminary tour injunctions.  n64 
III. CASE-BY-CASE ANALYSIS OF THE COURT'S POSITION AS TO 
WHETHER A NATIONAL, MULTI-DISTRICT PRELIMINARY TOUR 
INJUNCTION SHOULD BE GRANTED 

A. Cases in Which the Court Has Granted a National, Multi-District Preliminary 
Tour Injunction 

1. Lilith Fair Productions Ltd. v. Various John Does 

In Lilith Fair Productions v. Various John Does,  n65 the plaintiffs  n66 brought an 
action against John Doe defendants claiming trademark infringement.  n67 The plaintiffs 
alleged that the defendants had engaged in the manufacture, sale, and distribution of 
clothing, jewelry, photographs, posters, and other merchandise bearing the plaintiff's 
trademark.  n68 As a remedy, the plaintiffs sought national, multi-district injunctive relief 
as well as a seizure order.  n69 The court readily granted this request, ordering: 
All clothing or other merchandise bearing the name LILITH FAIR and/or SARAH 
McLACHLAN or their likeness, sold or held for sale inside or in the vicinity of any Lilith 
Fair and/or Sarah McLachlan concert during their United States Tour or otherwise found 
(except for 



 [*208]  authorized goods being sold at Lilith Fair and/or Sarah McLachlan concerts by 
Plaintiff or their authorized agents), shall be considered by those authorized herein to 
enforce this Order to be infringing articles subject to the provision of this Order.  n70 
In issuing this order, the court did not offer any rationale as to its conclusions.  n71 The 
decision to issue an order without a published opinion could have been a result of the 
nomadic defendants' failure to appear in court and the plaintiffs' prompt response to the 
court's order to show cause. 

2. Winterland Concessions Co. v. Simon 

In an unpublished order, the court granted a national, multi-district preliminary tour 
injunction to Winterland Concessions,  n72 enjoining the illegitimate sale and distribution 
of unauthorized tour memorabilia bearing the trademark of the musical group Tom Petty 
& The Heartbreakers.  n73 Unfortunately, as with many ex parte orders, the order is 
unpublished; therefore, there is not a published rationale which we can look to for insight 
to the courts reasoning. 

B. Cases in Which the Court Has Not Granted a National, Multi-District 
Preliminary Tour Injunction 

1. Brockum Co. v. Various John Does 

Brockum Co. v. Various John Does  n74 involved the usual suspects  n75 found in an 
action to enjoin the unauthorized selling of tour memorabilia. 



 [*209]  The musical group AC/DC had a national, thirty five-city tour schedule that 
began in Maine.  n76 The band's registered trademarks had been in continuous use for 
seven years prior to the commencement of the action.  n77 Brockum Co. ("Brockum"), 
which held the official license to market products bearing the AC/DC trademark, initiated 
an action alleging that various John and Jane Doe defendants were selling unauthorized 
T-shirts and other merchandise bearing the trademark, that is, name and indicia, of the 
musical group.  n78 The defendants, although unknown at the time of suit, were 
bootleggers who sold merchandise that was deceptively similar to the AC/DC products 
marketed by the plaintiff.  n79 Though the bootleggers regularly appeared at each concert 
cite, Brockum was rarely able to actually name the defendant prior to the defendant's 
actual appearance at the tour stop.  n80 

Initially, Brockum sought an ex parte temporary restraining order, as well as a seizure 
order.  n81 Although the temporary restraining order and the seizure order were granted,  
n82 they were expressly limited to the jurisdiction of the court.  n83 Later, Brockum 
applied for a preliminary injunction and produced, as evidence, merchandise seized at 
two of the concerts that took place earlier in the tour.  n84 Brockum's argument rested on 
the conclusion that "a nationwide injunction [was] imperative."  n85 

The court held that the group was not entitled to a national, multi-district preliminary 
tour injunction.  n86 The court opined that it 
was not convinced that an injunction [was] the only realistic way to control bootleg 
merchandising at the[] concerts. Moreover, the use of plainclothes personnel to serve and 
enforce court orders of this type 



 [*210]  may be more conducive to violence than to discouraging bootlegging. . . . 
Moreover, enforcement problems make such an order potentially unduly complex.  n87 

It is important to note that the court decided against the grant of the injunction 
without any consideration as to the merits of the claim.  n88 The court justified its lack of 
consideration of the plaintiff's claim by declaring the issue to be moot, because at the 
time the case was before the court, the tour was moving out of that particular court's 
jurisdiction.  n89 The court stated that "any continuation of injunctive relief would be 
academic and purposeless."  n90 The court's unwillingness to consider a nation-wide 
injunction limited the scope of the plaintiff's application for an injunction. 

2. Brockum International, Inc. v. Various John Does 

Brockum International, Inc. v. Various John Does  n91 also involved the usual 
suspects.  n92 The plaintiff, Brockum International, Inc., was granted the exclusive right 
to manufacture and distribute merchandise bearing the trademark of the musical group 
The Who.  n93 The plaintiff 



 [*211]  sought injunctive relief against bootleggers engaging in the unauthorized sale of 
tour memorabilia at The Who concerts.  n94 The court referred to the Doe defendants as 
a "loosely defined 'bootlegging operation.'"  n95 After a brief discussion on the timeliness 
of the plaintiff's request, the court granted injunctive relief which was limited to the 
court's district.  n96 The court did not grant the plaintiff's request for national, multi-
district preliminary injunctive relief.  n97 Judge Evans stated: 
I decline the invitation of the plaintiff to issue an order prohibiting the same activity in 
other cities visited by The Who on its national tour. I believe these issues are best left to 
the local communities involved, and that an order having nationwide effect in this case 
would be inappropriate.  n98 

C. The Overall Posture of the Court When Considering a National, Multi-District 
Preliminary Tour Injunction 

The underlying concern among the federal courts is that issuance of a preliminary 
injunction, national in scope, oversteps the boundaries of the court.  n99 Instead, the court 
encourages plaintiffs to seek relief in each individual jurisdiction in which the tour may 
appear.  n100 This alternative is problematic and illustrates a tremendous contradiction to 
traditional trademark jurisprudence.  n101 In situations not involving concert tours, 
courts regularly consider and grant the expansion of a preliminary injunction to national 
scope when the defendant participates in a national 



 [*212]  marketplace.  n102 Perhaps the root of the court's reluctance to grant national 
preliminary injunctive relief, where it involves tour memorabilia, lies within the court's 
devaluation of tour memorabilia. As one court stated, "On a hierarchy of priorities I 
doubt whether [the plaintiff's rights] are earthshaking (we're only talking about selling a 
lot of mostly junk merchandise at grossly inflated prices)."  n103 Another court stated, 
"The Court recognizes that bootlegging is a social problem; however, federal litigation is 
not a cure-all, and judicial authority may not be invoked every time a private litigant 
wishes to obtain a quick fix to what he perceives to be society's ailments."  n104 

Additionally, the courts are extremely cautious when it comes to granting ex parte 
preliminary injunctive relief against an unidentified party.  n105 This caution stems from 
a fear that in personam jurisdiction is incorrect and that there is a lack of the requisite 
adversary interest.  n106 Although valid, this fear is unjustified in light of Rule 65(b) of 
the Federal Rules of Civil Procedure.  n107 This rule specifically permits the courts to 
grant ex parte injunctive relief.  n108 



 [*213]  The ex parte temporary restraining order is indispensable to the commencement 
of an action when it is the sole method of preserving a state of affairs in which the court 
can provide effective final relief. Immediate action is vital when imminent destruction of 
the disputed property, its removal beyond the confines of the state, or its sale to an 
innocent third party is threatened. In these situations, giving the defendant notice of the 
application for an injunction could result in an inability to provide any relief at all.  n109 
Under the circumstances, ex parte relief is the only practical relief available to plaintiffs 
due to the nomadic character of the defendants.  n110 



 [*214]  IV. THE RESTATEMENT (THIRD) OF UNFAIR COMPETITION: AN 
ALTERNATE RATIONALE FOR THE COURTS TO CONSIDER 

A. Historical Perspective 

The Unfair Competition Restatement results from the evolution of the common law 
action of unfair competition.  n111 Initially, unfair competition was treated as a sub-
category of the original Restatement of Torts.  n112 As the law began to expand and 
further develop in its complexity and scope, the American Law Institute made a decision 
to compile its "first independent work on the subject."  n113 The Institute stated: 
There has been a parallel increase in the commercial and financial significance of 
intellectual property generally, including that defined through the law of unfair 
competition. Over approximately the same period theoretical explorations, often under 
the rubric of law and economics, have yielded a much more sophisticated understanding 
of the law and of the relationship between the values inherent in business competition and 
other social and political values . . . . It is thus timely that this work now be presented.  
n114 

In terms of the Unfair Competition Restatement's approach toward remedies for 
trademark infringement, the responsive section is an attempt to solidify the application of 
the traditional rule for the use of injunctive relief, as it applies to tort actions, as a 
customary remedy in unfair competition.  n115 More importantly, because of the relative 
newness of the Unfair Competition Restatement, many courts have not responded to its 
applicability nor embraced its language and rationale.  n116 The Unfair Competition 
Restatement has been described as "an overwhelming success, a careful and honest 
exposition of the black letter law annotated 



 [*215]  with clear explanations of the policies that drive judicial decisions governing 
trademarks."  n117 

B. Injunctive Relief for Trademark Holders, as Proposed by the Unfair Competition 
Restatement 

The relevant language of the Unfair Competition Restatement, which pertains to the 
grant of an injunction to trademark holders against trademark infringers, is as follows: 
(1) Unless inappropriate under the rule stated in Subsection (2), injunctive relief will 
ordinarily be awarded against one who is liable to another for: 
(a) deceptive marketing under the rules stated in § §  2 - 8; or 
(b) infringement of the other's trademark, trade name, collective mark, or certification 
mark under the rule stated in §  20; or 
(c) dilution of the other's trademark, trade name, collective mark, or certification mark 
under the rule stated in §  25. 
(2) The appropriateness and scope of injunctive relief depend upon a comparative 
appraisal of all the factors of the case, including the following primary factors: 
(a) the nature of the interest to be protected; 
(b) the nature and extent of the wrongful conduct; 
(c) the relative adequacy to the plaintiff of an injunction and of other remedies; 
(d) the relative harm likely to result to the legitimate interests of the defendant if an 
injunction is granted and to the legitimate interests of the plaintiff if an injunction is 
denied; 
(e) the interests of third persons and of the public; 
(f) any unreasonable delay by the plaintiff in bringing suit or otherwise asserting its 
rights; 
(g) any related misconduct on the part of the plaintiff; and 
(h) the practicality of framing and enforcing the injunction.  n118 

It is clear that this language somewhat mirrors the federal codification of injunctive 
relief and is similar in scope.  n119 What is 



 [*216]  significant about the Unfair Competition Restatement is its Comments. The 
Comments offer extremely helpful commentary and suggestions for circumstances in 
which there should be an award of injunctive relief.  n120 Primarily, the Comments 
provide that injunctive relief is the most appropriate remedy in trademark infringement 
cases.  n121 Since its appropriateness is manifested in preserving the goodwill 
symbolized by the trademark, such efforts can most effectively be achieved by means of 
injunction, rather than by monetary relief.  n122 Circumstances most often warrant an 
injunction, unless the "plaintiff's interest is not substantial in comparison with the 
legitimate interests of the defendant and the defendant's conduct was undertaken in good 
faith."  n123 This scenario is not the situation with bootleggers and their counterfeit 
merchandise. The knowing reproduction of merchandise bearing counterfeit trademarks 
is the very essence of bootlegging.  n124 There is no good faith, no legitimate interests, 
and plenty of misconduct.  n125 

More significantly, the Comments of the Unfair Competition Restatement expressly 
acknowledge the difficulty that many courts face in fashioning an injunction that 
precisely corresponds with the infringing conduct.  n126 While stressing the court's 
discretion in narrowing or broadening the scope of an injunction, the Comments propose 
several factors which the court should consider in its review of the circumstances.  n127 
The court should consider the following: 1) the manner in which the plaintiff was 
harmed; 2) the possible means by which the harm could be avoided; 3) the justification 
advanced for the defendant's conduct; 4) the potential burden that would be imposed on 
the legitimate interests of the defendant; 5) the potential effect upon lawful competition 
between the parties; and 6) the extent to which the plaintiff has invested in planned 
expansion under the mark into other products or other geographic markets.  n128 Further, 
the Comments emphasize that when the activities of the parties are national in scope, the 
courts have 



 [*217]  an uncontested power to issue national injunc tions.  n129 It is important to note 
that the Unfair Competition Restatement most certainly does not attempt to replace the 
test used by the courts in determining whether to grant injunctive relief.  n130 Rather, it 
attempts to expand this test to include a more comprehensive consideration of the totality 
of the circumstances surrounding the alleged infringement.  n131 If the proposed factors 
were to be considered by the courts when deciding whether to order a national, multi-
district preliminary tour injunction, it is unlikely that there would be any hesitation. 
Consider the relevant factors. 

1. The manner in which the plaintiff was harmed 

Musical groups derive a substantial portion of their income from the sale of 
merchandise bearing the group's trademark.  n132 When touring, lucrative profits can be 
reaped from merchandising tour memorabilia.  n133 Illicit sales by bootleggers cut into 
these profits and decrease the amount of revenue gained by the musical group.  n134 The 
musical group's ability to sell tour memorabilia is a direct result of the goodwill or 
service associated 



 [*218]  with the group.  n135 A group's popularity and support from fans, reflects in 
increased sales of merchandise.  n136 In return, the musical group offers quality 
merchandise for the fans to purchase. Bootleggers literally loiter outside of the concert 
venue in an attempt to "sell [tour memorabilia] 'any way [they] can.'"  n137 As a result, 
this method directly usurps the goodwill of the trademark holder and deceptively presents 
inferior goods to the consumer. 

2. The possible means by which the harm may be avoided 

The harm to the plaintiff may easily be avoided if the bootleggers obtained a license 
from the trademark holder for the use of the trademark.  n138 With a license, the licensee 
has the liberty to use the trademark in commerce under the terms of the license.  n139 
Merchandising agreements between the trademark holder and the licensee can yield a 
royalty rate as high as seventy percent for the licensee.  n140 



 [*219]  3. The justification advanced for the defendant's conduct 

Bootleggers have been described as infringers who are driven by greed.  n141 Plainly 
stated, there is no legitimate or legal justification for their infringing conduct. Their 
conduct is blatant, outrageous, and is the very conduct that Congress sought to curtail in 
its creation of the Lanham Act.  n142 

4. The potential burden that would be imposed on the legitimate interests of the 
defendant 

The problem that has arisen with ex parte injunctive relief is the lack of notice for 
Doe defendants.  n143 Ex parte actions allow for the court to hear claims for preliminary 
injunctive relief without the presence of the defendants.  n144 This lack of notice is 
justified by the plaintiff's showing of the need for immediate injunctive relief pending 
trial.  n145 In 



 [*220]  actions where the defendants are known, the defendants' interest is protected 
through adequate notice in accordance with the Federal Rules of Civil Procedure.  n146 
With Doe defendants, notice can not be given because these defendants are unnamed and 
unknown.  n147 The defendants have a legitimate interest in receiving adequate notice of 
any proceeding advanced against them.  n148 The legitimate interest stems from the 
underlying premise of our judicial system which is founded upon the concept of 
adversarial interest.  n149 The defendants' adversarial interest is superseded if the 
defendants do not have notice of an action and, therefore, do not have the opportunity to 
defend their interest. 

In conjunction with the above-stated premise, the court must also consider the 
plaintiff's counter-argument. In the case of unknown, nomadic bootleggers there is no 
possible means of ascertaining the names 



 [*221]  of the alleged infringers.  n150 A bootlegger's conduct is propelled by 
anonymity,  n151 that is, they move from concert venue to concert venue, like shadows, 
and sell their goods to any unknowing concert-goer who seeks tour memorabilia.  n152 
Bootleggers actively seek to conceal their identity in order to avoid being penalized for 
their illegal conduct.  n153 

5. The potential effect upon lawful competition between the parties 

Advancing national, multi-district preliminary tour injunctions will encourage lawful 
competition between the parties. As long as bootleggers are cognizant of the limited 
enforcement against their infringing activity, these bootleggers will be motivated to 
continue engaging in such activity.  n154 In many instances, musical groups have to 
forego seeking enforcement of their trademarks by the federal courts because of the 
tremendous amount of costs associated with separate litigation at each tour location.  
n155 As a result, many bootleggers escape recourse for their actions. National, multi-
district preliminary tour injunctions enable the plaintiff to seek nationwide injunctive 
relief at minimum costs to both the plaintiff and the court.  n156 These injunctions will 
encourage bootleggers to discontinue their infringing conduct and force them to license 
the use of the trademark from the trademark holder. 



 [*222]  6. The extent to which the plaintiff has invested in planned expansion 
under the mark into other products or other geographic markets 

The scope of tour engagements for a musical group is almost always national.  n157 
Generally, tour memorabilia consists of T-shirts, posters, sweatshirts, and banners, but 
tour memorabilia is not limited to these products.  n158 The trademarks will be used 
across a national geographic market by virtue of the scope of the tour.  n159 Hence, a 
national, multi-district preliminary tour injunction is necessary. Additionally, the 
feasibility of the musical group expanding its trademark to other products is limitless. For 
example, musical groups such as New Kids on the Block, had products such as stickers, 
T-shirts, hats, sleeping bags, action figures, bed linen, commemorative coins, telephones, 
buttons, and books.  n160 Consequently, when courts consider the factors proposed in the 
Comments of the Unfair Competition Restatement, this factor weighs large ly in the 
plaintiff's favor. 
V. CONCLUSION 

National, multi-district preliminary tour injunctions are essential to the protection of a 
musical group's trademarks.  n161 If the federal court were to expand its rationale to 
incorporate the considerations articulated 



 [*223]  in the Comments of the Unfair Competition Restatement, there could be a more 
comprehensive review and understanding of the relevant circumstances of the musical 
group. Currently, the courts hesitate at issuing a national, multi-district preliminary tour 
injunction due to questions of justiciability and scope. The courts should acknowledge 
the importance of trademark protection for musical groups, and recognize that without 
national, multi-district preliminary tour injunctions, bootleggers will remain a dominant 
force. Although the state forum exists for judicial review, the costs and time associated 
with seeking protection in each individual state in which the tour appears is astronomical 
and virtually an impractical mechanism for protection. Courts would be more at ease with 
this form of injunction if they considered the additional six factors articulated in the 
Unfair Competition Restatement.  n162 These factors facilitate both a community and 
national perspective in the weighing of the interests between the plaintiff and the 
defendant. As such, the courts should adopt these relevant considerations. As noted by 
one federal court, "[injunctive] relief granted [against unfair competition and trademark 
infringement] should be broad enough to protect [the] plaintiff in its use of its registered 
mark and in its legitimate business and good will, but should not be oppressive or unduly 
burdensome to defendant."  n163 The considerations articulated by the Unfair 
Competition Restatement, in addition to the present test utilized by the courts, effectively 
achieve this goal.   
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