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MERCHANDISING LICENSE AGREEMENT

Tl-llS AGREEMENT jg effective as of [Date] by and between [Owner Name], a
(Owner'$ .vtate of incorporation] corporation with offices at. (O~ler Addrcss] ("LICENSOR'~

and [Licensee Name], a [Licensee'$ state ofincorporation.] corporation with offices at [Licensee
Address] ("LICENSEE''). .

WITNESSETH:

WHEREAS, LICENSOR is the sole and exclusive owner of the :Property or Properties
identified more fully in Schedule A attached hereto (the "Property");

WHEREAS, LICENSOR is the sole and exclusive owner of the Tl"lldemllrkidelltified
lIlore fully in Schedule A attached hereto (the '''I'r.tdemark'');

WHEREAS, LICENSOR has the power and authority to grant to LICENSEE the right.
privilege a:nd JiceJlse to use, manufacture and sell those types, ofproducts that incorporate or ate
otherwise based on the Property as identified in Schedule A attached hereto (the "Licensed
Products") and to use the Trademark on or in association with such Licensed Products;

WHEREAS, LICENSEE has represented that it has the ability to manulllcture,'iIlarket
and distribute the Licensed Products in the countries idenlified in Schedule A attached hereto
(the ''Territory'') and to use the T.rademark on or in Ilssociation with thc Licensed Products;

WHEREAS, LICENSEE desires to obtain from LICENSOR an exclusive license to use,
manufacture, have manufactured and sell Licensed Products in the Territory and to use the
Trademark on or in association with the Licensed Products; and '

WHEREAS, both UCENSEE and WCENSOR are in agreement with respect to the terms
and conditions upon whichLTCENSEE shall use, manufac1llre, have manufactured and sell
Lioensed Products ilI1d usc the Trademark;

NOW, 'IHEREFORE, in consideration of the promises and agreements set forth herein,
the parties, each intending to be legally bound hereby, do promise and agree as follows.

1. License Grant ,
A. LICENSOR hl1:felly grants to LICENSEE, for the Term' of this Agreement as

recited ill ScheduleA attached hereto, the exclusive right and license to use, manufacture, have
manufactured, sell, distribute and advertise the Licensed Products in the Territory. The license
includes, but is not limited to, a license IUlder allY and all patents and copyrights and any
applications therefore which have been filed or may he filed in the future with respect to the
Property. It is understood and agreed that this license shall pertain only to the Licensed Products
and does nol extendto any other product or service.

B. LICENSOR hereby grants to LICENSEE for'the Term of this Agreement as
recited in Schedule A attached hereto, a royalty- free, exclusive license to use the Trademark on



F. "Net Sales" shall mean LICENSEE's gross sales (the gross invoice amount billed
custOlYlCJ1i) ofLicenscd ProdLlcts, less discounts and allowances actually slJownon the invllice
(except cash discounts not deductible in the calculation of Royalty) and, further, less any bona
fide retums (net of all retums actually made or allowed as supported by credit memoranda
actually issued to the eustomcml). No other costs incurred in the manufacturing, selling,
advertising, and distribution of the Licensed Products shall be deducted nor shall any deduction
be allowed for any uncollectible accounts or allowances.

G. A Royalty obligation shall accrue upon the sale of the Licensed Products
regll.l'dless of the time of collection by LICENSEE, For purposes of this Agreement. a Licensed
Product shall be considered "50ld~' UpOll the date when such Licensed Product is billed, invoiced,
shipped, or paid for, whichever event occurs first.

H. If LICENSEE s.ells any Licensed Products to any party affiliated with
LICENSEE, or in any way directly or indirectly related to or under the common control with
LICENSEE, .at a prioe less than the regular price charged to other parties, the Royalty payable
LICENSOR shall be computed on the basis of the reglllarprice charged to other parties,

I. The receipt or acceptance by LICENSOR of any royalty stlltement, or the receipt
or acceptance of any royalty paynllmt made, shall no.! prevent LICENSOR from SUbsequently
challenging the validity or accUmcY ofsuch statement or payment.

J TI~n exp;rou·on or t~~llll·atIon of' tlhl·' A.",.,,,n,,,,,' ~II "Rn""ltv nhligat;n".·. \J}lV u.w.. ....i..i,,~ ......., .. ~Q""''''U~'''''''''' J_ " ..,.. ._ )

lnaludir.g any1.lllpaid pornons of thQ GUllr"..ntaed Minimum Royslty, shsUbe ll.ooelGreted snd
shall immediately become due and payable.,

K. LICENSEE's obligations for ,he payment ofa Royalty lll;ld the Minimum Royalty
shall survive expiration or tennina.tion of this Agreement and will continue for solong as
LICENSEE continues to manufacture, sell or otherwise market the Licensed Products.

L. All payments due hereunder shll11 be made In United State. currency drliwn on a
United States bank, unless otherwise specified between the parties.

M. Late payments shall incur interest at the tate of (Percentage] PERCENT ([#]%)
per month from the date such payments were oliginally due.

4, Audit
A. LICENSOR shall have the right, upon at ("umber] «(#]) days written notice and

no more than Ol1ce per calendar year, to inspect LICENSEE's books and records and all other
docu.i:nenls and material in the posscssion of or under the.;Ontrol ofLICENSEE with respect to
the subject matter of this Agreement at the place or places where such records are IlOnually
~tained by UCENSEE. LICENSOR shall have free and full access thereto for such purposes
and shall be permitted to be able to make copies thereofand extracts therefrom.

. B. In tlle event that such inspection reveals a discrepancy in the amount of Royally
owed I:ICENSOR from what was aetuallypmd, LICENSEE shall pay such discrepancy, plus.:-./" . . . ." .



B. The Licensed Products, as well ~ all promotional, packaging and advertising
material relative thereto, shall include all appropriate legal notices as required by LICENSOR.

C. the Licensed Products shall be of· a high quality which is at least equal to
comparable products manufactured and marketed by LICENSEE and in conformity with a
standard sample approved by LICENSOR.

D. If the quality of a class oftbe Licenscd Products falls below such a pJ;Qduction-!UJ1
quality, as previously approved by LICENSOR, LICENSEE shall use its best efforts to restore
such quality. In the event that LICENSEE has not Ial~en appropriate steps to restore such quality
within [numbl1r] ([#]) clays after notification by LICEN.SOR, LICBNSOR shall have the right to

.tcrmJnate this Agreement.

E. Prior to the commencement of manufacture llIld sale of the Licensed Products,
LICENSEE shall submit to LICENSOR, at no cost to LICENSOR and for approval as to quality,
[number] ([#]) sets of san;ples of all Licensed Products which LICENSEE intendsto
ll12nufacture- and sell snd [;;umbo;t] ([#]) compla"tO set ofall promutional undadvertising matefial
associated therewith. Failure of LTCENSOR to approve such samples within [number] ([#])
working days after receipt hereofwill be deemed approval. IrLIC:ENSOR sbould disapprove any
saUlpIe, it shall provide specific reasons for such disapproval. Once such samples have been

.approved by UCENSOR., LICENSEE shall not materially depart therefrom witho\lt
LIcENSOR'g ~rlor ~!,r~~ written consent, which shall not be u~asonablywithheld. .

F. At least once during each calendar year, LICENSEE shall submit to LICENSOR,
for approval, an additional [number] ([#]) sets ofsamples.

G. The LJCENSEE agrees to pennit LICENSOR or its representativo to inspect the
facilities where the Licensed Products are being manufactured and packaged.

7. .. Notice and Payment
A. Any notice required to be given pursuant to this Agreement shall be inwriting and

delivc.red personally to the other designated party at the above-stated address or mailed by
certified or registered mail, return receipt requested or de.li'lreredby a recognized national
oVernight courier service. '

B. Either party may change the address to which notice or payment is to be' sent by
written noti~ to the other in accordance with the provisions ofthis paragraph. .

8. Intellectual PropertyProtectlon
A. LICENSOR shall seek, obtain a.,d, during the Term ofthis Agreement, maintain

in its own name and at its own expense, appropriate intellectual property protection for the
Property and Trademark.

B. In the event that LICENSEE requests that LICENSOR obtain intellectual property
protectiQn for II particular item or in/a particular country where LICENSOR had not, heretofore,
ohtained such protection, UCENSOR agrees to take reasonable steps to obtain such protection,
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appointed for the LICENSEE or for the LICENSEE'S buSiness and such. receiver
.is not discharged within [number] ([#]) days; or

v. breaches any of the provisions of this Agreement relating to the unauthorized
assertion ofrights in the Property and/or the Trademark; or

VI. fails, after receipt ofwritten notice from LICENSOR, to immediately discontinue
the distribution or sale of the Licensed Products or the lISe of any packaging or
promotional material which docs not contain the requisite legal legends; or

Vll. f;li,ls to 1UlIke timely pilyment ofRoylilties when d\le two or more times during llllY
tw~!ve-month pmod.

B. Immediate Right to Terminate a Portion. LICENSOR shall have the right to
immediately terminate the portiones) of the Agreement relating to any Property and/or Licensed
Pl'Od\lct(S) and/or for any country in the ierritory ifLICENSEE, for any reason, fails to meet the
Product Jntrod\lction Dates or the Initial Shipment Dates specified in Schedule A or, after the
commencetnent ofmanufacture and sale of a particular Licensed l?rodllCt in a particular CO\IDtry,
ceases to sell con1lnercial quantities ofsuch Licensed Product in such country for [numher] ([#]) .
eonseClltive Royalty Periods.

C. Right to Terminate on Notice. This Agreement may be terminated by either party
upon [number] ([#]) days written HOticoto the other party in the event of a breach of a material
provision of this Agreement by the other party, provided that, during the [number] ([#]) days
period, the breaching party fails to cure such breach. .. . .

D. LICEJ.'lSEE shall have the right to terminate this Agreement at any time on
[number] ([#]) days written notice to LICENSOR. In such event, all moneys paid to LICENSOR
shall be deemed non-refundable and LICENSEE's o1>ligation to pay any guaranteed moneys,
including the Guaranteed Minimwn Royalty, shall be accelerated and any yet unpaid guaranteed
moneys shall become im,mediately due and payable.

10. l'ost Terminatioll Rights
A. Not less than [number] ([#]) days prior to the expiration of this. Agreement or

immediately upon tenninationthereof, LICENSEE shall provide LICENSOR with a complete
schedule ofall inventory ofLicensed Products then on-hand (the "Inventory'').

:So Upon expiration or tennination of this Agreement, except for reason of a breach
of LICENSEE's duty to comply with the quality control or legal nolice Marking requirements,
LICENSEE shall be entitled, for an additional period of [number] ([#]) months and on a nen·
exclusive basis, to continue to sell such Inventory. Such sales shall be made snbject to 'all ot'the
provisions of this Agreement and to an accounting for and the payment·of a Royalty thereon.
Such accounting and payment shall be due and paid within [number] ([#]) days after the close of
the said [number] ([#]) month periOd. .



received by LICENSOR under this Agreement Further, this indemnity does not cover any
modifications OT changes made to tho Property by LICENSEE.

14. Insurance
LICENSEE shall, throughout the Term of the .Agreement, obtain. and maint:Un at its own

cosland expense from a qualified insurance company licensed to do business in [Statli1], standard
J?ro<;b.lct Liability Insurance naming LIGENSOR. as .an additional named insured, Suchpolicy
shall provide protection against any and all claims, demands and causes of action arising out of
any defects or failure to. perform. alleged or otherwise. of the Lioensed Products or an)' material
usedin conntction therewith or any use thereot: The amoUllt ofcoverage fihall be as sp~ified in
Schedule A attached hereto. n~e policy shall provide for [nunlbeY] ((#]) days notice. to
LICENSOR from the insurer by Registcredor Certified Mail. return receipt requested, in the
event of any modification, cancellation or termination thereof. LICENSEE agrees to furnish
LICENSOR a certificate .of insurance evidencing same within [number] ([#]) days after
execution of this Agreement and. in no event. shllll LICENSEElllaIlUfacture, distribute or sell
the Licensed Products prior to receipt by LICENSOR ofsueh evidence of insur.ance.

15. Force Majeurl;
It is Understood. and agreed that in the. event of an act of the government, •or war

conditions, or fire, flood or labor trouble in the factory ofLICENSEE or in the factory oftho~e

manufacturing parts necessary for the manufacture of the Licensed Products, which prevents the
performance by LICENSEE of the provisions of this Agreement, then such nonperformance by

. LICENSEE shall not be considered as grounds for breach of this Agrecment and" such
nonperfonnance shall be excused while the conditions herein prevail and fer [number] ([#])
months thereafter.

17. Allreement Binding on Successors
The provisions of the Agreement shsll be binding upon and shall inure 10 the benefit of

the parties heret!;>, their heirs, adminiSlrll.toTS, succeSSOIll and assigns.

HI. Waiver
No waiver by either psIty of any default shall be de=ed as a waiver of prior or

subsequent default of the same or other provisions ofthls Agreement.

19. Sl;vernbility
If any tenn, claLLse or provision 11'lr~f is held inv9l!d or unenforceable by a COM of

compGtent JUli;d.latton, CUGh fnv~ditY ;b.::.H net :t..-Ffgct tb.€ tr~dity or cp::r~iicn of ill1y other tWill.



SCHEDU:LEA
TO MERCHANDISE UCENSE AGREEMENT

DATED [Dille)
llETWEEN

rn.~t"""1If i\Ta",n'
lVWIf~I-.!Vi ''''9J

AND
[Licensee ./Van1el

1. Licensed Properties
The following Licensed Properties ionnpart oflhis Agreement:

[Property]

Z. Licensed Trademarks
The following Licensed. Trademarks ionn part of this Agreement:

[Trademarb]

3. Licensed Products
The following Licensed Products form part of this Agreement:

[Licensed Products]

4. Territory
The following countries shall constitute the Territory:

[Territory]

5. Term
. Tbi $ Agreement shall commence on the datc exccutcd byboth parties and shall extend for

an initial Term of:

[Initial Tenn] YEARS

UCENSOR hereby grants LICENSEE [Number of Opttons) separately eXllrcisable
options (the "Optiom:'') to renew this Agresmcllt for additional [Option 'Term] year extel'.ded
Terms on the samete~ and conditions providett for herein, provided:

(a) LICENSEE provides Written notice of its intention to exerCise this Option within
[numberJ([#]) days prior to expitation ofthe then in-effect Tcnn; lUll!

(b) LICENSEE shall have paid LICENSOR total royalty income of at least [Op/ion
Minimum] during t.'le then in·effect Temt.

6. Rorlllt~ Rate
T·l,.....~"'l'(':'r:::P f:"h':.\11 T'I~" t'kp. fnl1n'\Y1na m\f~ltv.,.~t~·
LiJ............l'u"....... QUU.U, "''''.1 ",1.1..........,......v·, ....··o ''''J~.J .........,;.

[R6jitili.ii ~ilitB]:
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\ CHECKLIST: DRAFTING MERCHANDISING LICENSE

AGREEMENTS

+ Identification ofParties
• Names
• Addresses

+ Definition ofProperty
• Definition ofLicensed Products

• FragmentatioD issues if exclusive
+ License Grant

• Exclusive vs. nonexclusive
• Definition oftercitory
• Reservation ofrights
• Entertainment aJld merchandising rights
• Sublicensing .

• Tenn ofAgreement
• Options to renew
• Effect ofcommercialization ofproperty

• Compensation
':Royalty income
• Sublicensing income division
• Royalty period defined
• Net sales defined
• Royalty statements
• Advance
• Guaranteed minimum royalty

_. Guaranteed vs. non-guaranteed
• When sale occurs
• Sales to affiliates
• Receipt will not prevent s\lbsequent challenge
• Aeceleration
• Survival oftermination
• Currency
• Interest

• Audit
• Timing ilnd notice
• Underpayment
• ~ecord retention



• In:frin~ents
• Partywith initial right/secondary right
• Cooperation
• Responsibilit'j for pal'llleJlt
• Responsibility for iced cowsei
• Division ofproceeds

• Goodwill
• lndemnificatioll

• Product liability
• Infringement

.• Insuran~

• Product liability
• Advcrt1ser's

• Force Majeure
• Jurisdiction and Disputes
• Notice Provision
• Nondisclosure and Noncompete
• Termination

• On notice in event ofbreach
• By agent

.. Binding on Successors
• Waiver
• Independent Contractor
• Severability
• Assignability

.• lntegration
• Execution and Dating by Parties
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Introduction to Merchandising

• "MerchandisiIlg" Defined
- "The licensing of a recognizable tra,

copyright for use on ancillary or collat,
•. products or services"

• The Source of Merchandising Pro:perties.
- Character & Entertainment

- Sports & Collegiate

- Celebrity & Designer

- Corporate & Events
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Introduction to Merchandising
• Total domestic licensing reveI\~~$.8 billion

- Character & Entertainment $ 2.6 bI .

- Corporate Marks & Brands $ 1.0·billio

- Fashion $ 890 million

-. Sports $ 760 million

- Collegiate $ 180 million

- Art .$ 160 million

- Music $ 120 million

- Publishing $ 45 million

- Non-Profit $ 39 million

- Others $ 35 million
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Introduction t6"M,erc.handislng

• Corporate Licensing, the fastes
segment of the licensing industry

• Leaders:
-' Coca;..Cola

.- Harley Davidson'

- ChryslerCorporatiol1 .

-M&M/Mars

-Pillsbury



Protection of Properties

• Search Considerations
- All-Class Merchandising· Searches

- Consider Other Established Uses
• Yale for locks

• Harvard for software

• Intent to Use Trademark Applications
- Merchandising Classes, e.g. 9, 16, 25, 28

- Protect Before You. Publicize
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The Merchand,ising Agreement
• Type

-' License vs: Assignment

- Exclusive vs. Non-Exclusive

• Basic Terms
- Compensation (Royalty Rates, FOB, Split)

- Net Sales

- Advances

- Guaranteed vs. Non-Guaranteed Minimum

- Royalty Periods (quarterly, yearly, monthly)

- Term ofAgreement

-' Licensed Territory



The Merc'handising Agreement
• Insurance Provisions

- Product Liability

- Advertiser's Endorsement

• Indemnification Provisions
- Product Liability by Licensee

- Infringement by Licensor

• Warranties
- Power to Enter Into Agreement

- Non-Infringement/Best ofKnowledge & Belief
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The MerchandiSing Agreement

• Royalty Rates and Minimums
- Domestic vs.FOB Royalty Rate

- Split Royalty Situation

-"Minimum vs. Guarantee

• Quality Control Provisions
- Multiple Approvals ofProducts/Packaging/

Advertising ,

- Recourse for Failure to Comply
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The Merchandising AQreement
• Licensor Wish List:

- Retain all rights or agree upon equita sharing

. -. Get licensee to commit to a guaranteed m . urn royalty

- Get highest royalty 'rate and advance as POSSI

- Protect against domestic sublicensing

- Protect against FOB sales

_. Limit reps and warranties to "best ofknowledge 8,c])~

- Cap liability
.. Tie indemnity to reps and warranties

.. Must be final judgment

" Cap on income received

_. Build milestones to trigger tennination (i.e. Product
Introduction Date, First Shipment Date or ceased sales)

- Deal only with a reputable company,
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Median
0%

6%

8%
9-:100

6-7%

'.';".'-

CurrentR(jyalty·Rates
.'"

Ra


