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Mr. Chairman, on behalf of secretary Baldrige and Deputy Secre-' 

tary Brown, I want to thank you for inviting the Department of 

Commerce to participate in this very important series of hearings 

on competitiveness. This is an issue that Secretary Baldrige and 

Deputy Secretary Brown care about very deeply and I know they 

both regret their inability to be here. 

We are particularly pl~ased that you asked us to discuss the 

impact of the President's recent Executive Order on access to 

federally funded research and development. Its impact on 

American competitiveness can be summed up very succinctly: it 

will be direct and sUbstantial. 

The President's Order should be viewed as a critical part of a 

comprehensive series of proposals and actions to enhance produc-

tivity, to foster innovation, and to improve our standard of 

living. The President's Competitiveness Initiative includes 

proposals designed to: 

o obtain excellence in education, 

o generate new knowledge in advanced technologies, 

o expand the nation's talent base in science and technology, 

o protect business from unfair foreign competition, and 

o increase the protection we give to those who create and 
~ 

those who take risks in bringing those creations to the 

marketplace. 
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It is the last aspect that is particularly relevant this morning. 

While the President's intellectual property proposals are very 

much concerned with strengthening the protection afforded to 

intellectual property - that is, the incentives to invent - and 

the talent base of scientists and engineers - that is, the 

ability to invent - attention must also be paid to how well we 

manage what we invent. 

Our intellectual property system is one of the finest in the 

world and clearly provides incentives. The talents of the 

American people are unmatched and they clearly have the ability. 

Unfortunately, the management record - in the. private as well as 

the public sector - has not always been as good as it could have 

been. 

For example, the record shows clearly that many firms in the 

private sector, in their effort to do business on a global scale, 

were not always as careful as they could have been in structuring 

their joint ventures, licensing agreements, and marketing, 

manufacturing or supply arrangements. As a result foreign firms 

in such fields as consumer electronics often emerged as the 

principal beneficiaries in technology financed and developed by 

American companies. We are starting to see signs that American 

firms are being a lot more careful about protecting their 

interests. 
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The public sector is also starting to manage what it produces 

better. Here the main problem has been that too much of what we 

do develop as the result of our $55 billion annual federal 

investment in research and development stays on the shelf and 

never gets commercialized. 

Why should this be? It is not an oversimplification to say that 

line managers - that is, those who do the work - of the federal 

scientific establishment have just not had the direction and 

incentives to do what needs to be done. The President's Execu-

tive Order addresses these problems head on. Its various 

provisions, some of which I will discuss in detail in a moment, 

all point in this direction: Keep the lines of international 

scientific communication open but never forget that (1) the 

federal investment in R&D can lead to new products, new jobs, and 

new industries, and (2) that the first to stake a claim to these 

benefits should be. American industry. 

Let me, then, turn to the Order itself. Three of its themes are: 

incentives, decentralization, and effective international 

cooperation. Let me turn to each of these. 

~ 

First, the President reaffirmed the fundamental principle that if 

you expect people to invent something, figure out whether it has 

any commercial applications, and, if so, get it to the market-
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place, you had better let them profit from it. Several aspects 

of the President's order demonstrate this. 

o First, the President elevated his 1983 memorandum to agency 

the order, together with Public Laws 96-517 and 98-620, 

gives universities, small businesses, and, to the extent 

permitted by law, all other contractors the first right of 

ownership to inventions made with federal funds. This 

profit motive gives these contractors incentives to report 

new inventions - thus adding to the store of scientific and 

technical knowledge - and to develop and exploit their 

commercial potential. 

o Second, it called for the immediate implementation of the 

Technology Transfer Act of 1986 which permits Government­

owned, Government-operated (GOGO) labs to enter into 

cooperative R&D agreements and allows the federally-employed 

inventor at these labs and the lab itself to share in the 

royalty stream from resulting inventions. In fact, the 

President's order called for prompt implementation of the 

Act's provisions concerning royalty sharing and cash awards. 

The second basic theme is decentralization - that is, keep the 

ownership of the technology in the hands of the federal contrac­

tors who created it, for they are the ones who understand it the 
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most and are best able to appreciate its commercial potential. 

Placing control in the hands of universities, small businesses, 

and other contractors ensures that complex decisions as to 

whether a new technology should be published, patented, copyrigh-

ted, trademarked or held in abeyance would be made by persons 

with the proper background to judge its value. 

The president's Order extended this principle to the government­

owned, government-operated labs as well. His order directed 

agency heads to delegate to the lab directors themselves the 

authority to enter into cooperative R&D agreements as well as the 

authority to license resulting investions. This will give the 

laboratory director the ability to give ownership or control of 

inventions to those in the private sector who are best able to 

commercialize them. 

In other words, the President's Order reflects the principle 

established by the earlier statutes and his 1983 Memorandum: the 

people who create technology are the ones best able to manage it. 

A third major feature of the Order relates to international 

cooperation. Our openness as a society contributes greatly to 

international scientific progress, but, as the President's order 

clearly reflects, other nations have obligations of their own and 

we have the right to expect them to live up to them. For this 

reason, we were very pleased that the President directed agencies 
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entering into cooperative agreements with foreign governments to 

consider whether they protect intellectual property and are 

willing to include our citizens and public agencies in coopera­

tive research and licensing arrangements. 

Between the President's express instructions and the fact that we 

now have in place a comprehensive series of statutes and orders 

that give labs strong financial incentives to control the 

technology they produce, we arecconfident that the goal of 

transferring federally financed technology to the marketplace, 

where it can generate new businesses and new jobs, will be 

achieved. 

Commerce will do all it can to make it so. We have a number of 

responsibilities under the Technology Transfer Act. These 

include providing technical assistance to other federal agencies, 

helping them evaluate the commercial potential of inventions 

developing a model cooperative agreement on R&D, and keeping the 

President and the Congress informed as to the progress the 

Government is making in transferring technology to the private 

sector. We take these duties very seriously and we are moving 

swiftly to execute them. 

secretary Baldrige has formally vested his authority under the 

Act in our Under secretary for Economic Affairs, Dr. Robert 

Ortner, and Bob has already established an Intradepartmental 
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committee to assist him. This will enable him to take full 

advantage of the Department's scientific, technical and manage­

ment experience. Our Assistant secretary for Productivity, 

Technology and Innovation will be represented as will NBS, NOAA, 

NTIA, and my own shop, the General Counsel's Office. 

To ensure we get valuable input from elsewhere in the Government, 

Secretary Baldrige is establishing an Interagency committee. It 

will give us valuable insight as to how we can. best make our 

expertise available for evaluating the commercial potential of 

inventions and the various commercialization options available to 

labs. 

As provided by the Act, our National Bureau of Standards has 

agreed to house the new Federal Laboratory Consortium on a 

reimbursable basis and the Secretary has written to other agency 

heads asking them for appropriate funding. 

In addition, I am pleased to note that last month OMB approved 

our Final Rule on Patent Rights to Inventions made by Non-Profit 

Organizations and Small Business Firms. It was published in the 

Federal Register on March 18. 

There are a number of other important features in the Order. I 

will mention them only briefly because it is too soon to know 

precisely what direction they will take and because there is 
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another element of the President's Competitiveness Initiative I 

want to discuss which has a very direct and important bearing on 

how we transfer technology from the inventor to the marketplace • 

.. These other features ciftheofderillclude: 

o an instruction to agencies to try to develop a policy for 

allowing contractors to retain ownership of federally funded 

technical data to parallel the current policy regarding 

ownership of patent rights; 

o an instruction to specified agencies to cooperate in 

developing a Technology Share Program with u.S. industries 

and universities; 

o a direction to agency heads to consider the potential for 

establishing basic science and technology centers at 

universities. 

As noted a moment ago, I would like to conclude by mentioning one 

other aspect of the-President's proposals that I believe will 

have great impact on how technology gets transferred. The 

various bills I mentioned all recognize a basic truth: the 

inventor is~not always the one who has the skill, interest, or 

resources to commercialize an invention. That often depends on 

his or her ability to assign or license the patent to those can 
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fully develop its commercial potential. Whether we are talking 

about federal labs or private ones, a favorable climate for 

licensing is essential if inventions are to be commercialized. 

Unfortunately, many courts see patents as "monopolies" that 

conflict with the antitrust laws and have severely limited the 

patentee's ability to work out satisfactory licensing arrange­

ments. Many courts will automatically condemn certain arrange­

ments as per se violations of the antitrust laws without 

considering their procompetitive potential. 

The President suggested a number of proposals to improve the 

climate for patent licensing. The Judiciary committee will hold 

hearings on some of these tomorrow. I believe this Committee has 

a very real stake in the outcome of those deliberations. 

In sum, Mr. Chairman, we believe the President has devised a 

comprehensive and workable plan for converting taxpayer financed 

research into new products, new jobs, and an improved living 

standard. His plan is fiscally responsible and relies in large 

part, and appropriately so, on the profit motive and on letting 

the right people manage the technology. 

Thank you, Mr. Chairman. I will be pleased to answer any 

questions you may have. 
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315 Mr. WALGREN. Thank you very much. Mr. ~i99S. for that 

316 statement. We certainly want to ehcourage the 

317 administration in the directions that are covered by the 

318 President's Executive Order. 

319 

321 

322 

323 

324 

325 , 

326 

327 

328 

329 

330 

331 

332 

333 

One of the things that strikes me. though. is that I 

translated into actual practice. Correct me if I am wrong, 

but here we now have OMB, as I understand it, issuing 

regulations covering patent rights to inventions by 

non-profit organizations and small business firms. 

When did the Congress pass that enabling of patent right 

retention 

Mr. 

in those firms? 
/9[0 (tf')~ 

RIGGS ./\198'4. 

Mr. WALGREN. Didn't we first do small business in earlier 

years and then later corne back and pick up the larger 

organizations in terms of giving them the standing to retain 

patent rights? 

Mr. RIGGS. As I understand it. Mr. Chairman. the statutes 

that 'have been passed have dealt essentially ~l'~l.:fI~t.)ith 

small businesses and non-profits. It has not dealt 

335 explicitly with what I will call large busj~esses. Ia :fact, 

336 that has been an issue of substantial discussion within the 

337 administration as to whether there is ~tatutory authority 
? 

338 for l~rge businesses to retain the rights to the technology 

339 that has been developed by ,them under contract. 



, . 

, 

){AliE' HSY119030 
PAGE 17 

340 
I think tomorrow yoU will be hearing f~om liike farrell, 

341 the General Counsel of the Department of Energy, and I 

342 assume that that would he one of the issues that he will 

343 address because obviously the Department of Energy has 

344 relationships with very large businesses, in contrast to 

346 

347 

348 

349 

350 

351 

352 

353 

354 

355 

356 

We believe that even though there may not be explicit 

statutory authority. we nonetheless believe that there is 

that would allow this 

I believe 

transfer to occur to the 
, (I 'I ( 
+f,~ 

that (tha!7 matter is one that 
~~~ 

internally, at least, within the administration is being 

worked out, satisfactorily worked out. 

I might just gratUitously make the observation that it may 

very well be an issue. that the Congress may want to take a 

look at because it is always better to have something made 

explicit rather than implicit. 

lir. WALGREN. There are so many circles in OUr system, and 

357 it may be that something that becomes very non-controversial 

358 in one circle is not really completely accepted by another, 

359 and therefore the deed is not done. 
But in many groups now 

360 that I have had contact with in the Congress, that has been 

361 sort of a given for a number of years, and it is 

362 disappointing to see it not having been confirm~d before. 

363 You indicate that it is important how these departments 

364 implement these regulations that apparently now have been 
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365 issued by OMB; is that right? Particularly the Department 

366 of Energy. I know that we would like to specifically 

367 address attention to how they are going to move on that and 

368 whether there are any limitations in the completeness with 

369 which they will go forward in allowing those patents to be 

371 Mr. RIGGS. Q: think ag;;'~ ~bviouslY for the regulations to 

372 have been promulgated in final form in March, there was 

373 agreement reached within the administration and that 

374 agreement obviously included all the relevant agencies, 

375 including DOE. I might point out--again this is a gratuitous 

376 observation--that my colleague, Mike Farrell, as General 

377 Counsel of the Department of Energy, has taken a very 

378 positive role in acting as a broker between his agency and 

379 our agency in working out some of these disagreementsc 

380 I know that he and Assistant Secretary Merrifield have met 

381 on a number of occasions, and I am pleased that, to the 

382 extent there were any disagreements, they appear to have 

383 been worked out. Clearly the fact that the regulations have 

384 been promulgated and are now in force and effect reflect the 

385 fact that there has been agreement reached. 

386 The other comment that I would make within this context is 

387 
~d= . 
in the last two or three days( obviously;)in preparation for 

fi "'-L- . 
388 this hearing I have had an opportunity to spend a great deal 

389 of time with our people at the Department of Commerce, and 
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390 

39 1 

392 

393 Bruce MerrifieldLI thin~as criss-crossed this country. 

394 I think he has been through this town as thoroughly as 

one can o through this town in putting forth the concept 

396 that it is very important to get this information, this 

397 

398 

~99 

400 

401 

402 

403 

404 

405 

406 

technology that is being developed in the federal la~ out 

into the stream o£ commerce. Our people have taken a very 

aggressive approach in seeing that that policy goal is 

acpieved, and I am impressed by the number of actions that, 

Congress has taken, particularly since the early 19805. 

1983 

Then you couple that with the President's memorandum of 
lArd '10V qel sOlu:lhi/lq 

and now this executive order, which is very broad and 
/\ 

very straightforward. It is very compelling in directing 

o..sf" 
the federal apparatus what it should be doing. 

1\ 

Mr. WALGREN. You know, in this whole area one of the 

407 frustrations is that we can agree on what ought to be done, 

408 but unless we measure in some way quite specifically the 

409 progress or the change or whatever it is that we a~e talking 

410 about, oftentimes in government you come away with just the 

411 words and not any real change. 

412 That strikes me in a couple of ways. for example, Mr. 

413 Merrifield's effort in trying to encourage the joint 

414 research consortiums. We have been really highlighting the 

, 

I 
I , 
t -, , 
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415 potential of that kind of arrangement for: a number of years 

416 now, at least five years, and the question is what is the 

417 pickup out there? Is this something that is really going to 

418 change people's lives, or is this just a theory that a 

419 professor might talk about? 

420 I would like to ask if you wouldn't try to in a later 

421 submission measure a couple of things for me, particularly 

422 if you can measure the specific actions taken in response to 

423 the theory that Mr. Merrifield has been promoting. 

424 You also indicate in your statement that it is clear that 
< 

425 the effort to do business on an international basis has been 
~ 

426 undercut by the failure of our managers to be as careful as 

427 they. could have been in structuring international joint 

428 ventures. Is there some measurement of the size of that 

429 failure that you can give us? There are lots of problems 

430 internationally, and clearly respect of licensing 

431 arrangements is one of them, but I would like to see if we 

432 couldn't put a measure on it so that we know that by 

433 spending time on that, we are going to catch the right 

434 problem. 

435 In the same way, iou indicate that the effort in 

436 implementing the President's order will be, in your words, 

437 direct and substantial. Understanding the limitation of 

438 resources, ·6bviously something measurable has to be 

439 committed to that, and one of our problems with 

--- .--,-,----.'. _. 

\ 
t 
f , 
t> -
!' ' " 

i.' :{ 

. I 

f~1 
I I 
, I 

, . 

!' 

i 
I 
I , , 

I 
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~40 stevensop-Wydler is we never could find the measure of it. 

441 
We put the principle of the obligation to spend effort on 

442 
technology transfer in the laboratories, and yet it was 

443 largely said, oh, we were already doing that, or something 

444 to that effect. 

,,~ I really wish particularly we noW set out a new effort to 

446 
facilitate collaboration between the liiboratOiiesan 

447 
state and local governments and universities and the private 

448 
sector, and the question would be could you detail what 

449 
resources the Department is going to commit to making that 

450~appen to create an effort that we would properly describe 

451 as "direct and substantial"? 

452 I would like to ask you for a submission more on that. I 

453 have to respond to the call to a vote on the floor. It will 

454 take ten minutes. Do you have ten minutes? 

455 Mr. RIGGS. Absolutely. 

456 Mr. WALGREN. All right. 
Then let's suspend and I will be 

457 right back. 

458 [Recess. 

459 Mr. WALGREN. Let us resume. 

\1 

•••• 

I 

I 
I 

460 
Let me reiterate the effort to ask you to measure the size 

461 of the problem that you think we are talking about with 

462 respect to the lacK of careful attention by American 

463 managers to being taKen advantage of in international joint 

464 ventures. 
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46 I would also like to underscore that you say in the 

466 testimony how important it is that government-owned, 

467 government-operated laboratories enter into cooperative RED 

46 agreements. We have had one that we have been trying to 

promote £or the last three years stemming £rom the 

47 

sorry to say we were de£erred on year and rescinded another 

47 and then un£unded in the next, so to put the meaning to the 

words, it would seem that that would £it almost hand in 

47 glove with that e££ort that you are making there. , 
47 Although that comes through the Department o£ Energy and 

476 might not be directly in your purview, I just want to raise 

477 the £lag that there have been attempts in these directions 

47 be£ore that have really not been met with receptivity. 

479 You indicated that one instruction would be to encourage 

480 retention o£ ownership o£ Federally-£unded technical data by 

481 the contractors involved. I would like to raise a concern 

482 about that in that some data certainly would best be 

483 disseminated through a library-type approach in which it 

484 isn't the ownership right o~ the in£ormation that really 

4 encourages its dissemination. How would you differentiate 

486 between data that might be more £ully distributed i£ it were 

487 considered proprietary but the other very broad range o£ 

4 data that really might wind up less widely used i£ it were 

489 held in that £ramework? 
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497 
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500 
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503 
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505 
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, 

Mr. RIGGS. I think that when you talk about the 

dissemination of data, and particularly a lot of the data 

that is developed in government labs; one of the 
. /lc>.t lone .. ..; 

over-arching concerns centers· on thec:atur~security 

aspect. Of course, the Executive Order acknowledges that 

oveI-ai~h~h~ b6ncern. 

I think there is another way of looking at this particular 

issue. t:.'?d . Ithi.nk 

those of u. in the 

NY 
that isth~ ~t is <!2:inthe interest of 

'€,.- "'-
Department of Commerce, and I think 

increasingly now in the government itself 6f trYing~o move 
2'~--' ~ 

. "rrrelet"'))'1 tvrc.J'" ¢:,,"D. 
as rapidly as possible into commercializationA One of the 

~ 
__ "I" Jer _--;;'\ 

things that would help(i~at is obviously~!)contractors{arel 
~ --~ 

\abl~lretain certain intellectual property that they have 
-.~""-t-

developed because there is a tremendous motive that is 

associated when one has ownership~ when one has the ability 

to have proprietary interest in a particular item. 

At the same time, I think your point is extremely well 
o..re.. v)hi(.h 

taken that there (IS) other data ;whe:;::e-~ may have a greater 

valu~if ~~OUld b~more widel~-~~nated' as you 

509 suggested, through a library-type system. 

510 

, . 
So what I am suggesting is/~j';~re are obviously compet.ing 

511 interests on this particular issue. It is one that is going 

512 to have to be worked through, but I think that other than 

513 this over-arching concern about national security, I think 

514 that we in the Department of Commerce would be most 
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515 interested in having the route taken that would best ensure 

516 the greatest commercialization. If that, in fact, would be 

517 one which allows the contractor to retain it in contrast to 

518 wider dissemination, then I think we would probably come 

519 down in favor of that. 

that we at the De artment of 

521 Commerce are seeking is commercialization. We believe that 

522 commercialization is something that is not only good for 

523 American business but, frankly, very good for the American 

,.524 consumer. 

525 Mr. WALGREN. Let me add one other request to the idea of 

526 submitting some effort to measure these things. We talk 

527 about the potential of now this patent availability for 

528 small business and universities, and yet there has been some 

529 clear patent availability for small businesses and 

530 universities since, I believe it was, 1980 in the law, and 

531 my concern is that now we are holding out this life raft 

532 that may already have been out there for a number of years, 

533 and either something or not very much happened. 

534 I would like to ask you if you couldn't try to measure 

535 what has happened in response to the 1980 effort to allow 

536 small businesses and universities to participate in patent 

537 incentives that, as I understand it, has been a matter of 

538 law since that time. 
/ ~ 

539 Mr. RIGGS. We will do that. I may stand corrected, but D 
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540 

541 

is 

PAGE 

really the 1984 act. 

542 Mr. WALGREX. We would appreciate your pointing us to that 

543 and adding your own assessments to it as well. 

544 Let me recognize the gentleman from California, Mr. Brown. 

546 do want to compliment Mr. Riggs and the Executive Branch in 

547 total for the initiative represented by the President's 

548 Executive Order. I think it is a good step forward. We are 

54 not at all clear whether it may need additional effort, but 

550 certainly we want to take steps like this and to move them 

551 and carry them out aggressively. It appears that you are 

552 doing that and you are to be commended for it. 

553 Mr. RIGGS. Thank you. 

554 Mr. WALGREN. And the gentleman from North Carolina, Mr. 

555 Valentine. 

556 Mr. VALENTINE. I thank you very much, Mr. Chairman. I 

557 don't have any questions. 

558 Mr. WALGREN. On behalf of the committee, we certainly 

559 appreciate your coming, and we look forward to interacting 

560 with you in hopes of encouraging some of these things to 

561 have real life. Thank you, Mr. Riggs. 

562 .Mr. RIGGS. Thank you very much for the invitation, and we 

563 will respond to these issues that you have put to us. Thank 

564 you very much. 

-'.'-" 


