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Mr. Chairman, on behalf of Secretary Baldrige and Deputy Secre;"
tary Brown, I want to thank you for inviting the Department of

Commerce to participate in this very.importent'series of hearings
on competitiveness. This is an issue that Secretary Baldrige and

Deputy Secretary Brown care about very‘deeply and I know they

both regret their 1inability to be here.

We are particularly pleased that you asked us to diseuss the
impact of the President's recent Executive Order on access to

federally fﬁnded research and development. Tts impact on _

eAmeriean comﬁetitiveness can be summed up very succinctly: it

will be direct and substantial.

The President's Order should be viewed as a critical part of a
_compreheneive series‘of'proposals and actions to enhance-produeﬁ
.tivity, to foster innovation, and to improve our standard of
1iVing. The President's Competitiveness Initiative.includes

-_pfoposals designed to:

obtain excellence in education,

o
d'_ generate new.knowledge in advanced technologiee,

o :expend the nation's talent base in science and technology,
Ao .protect business from unfair foreign competition, and
o 'increase the protection we give to those who create and.

those who take risks in bringing those creations to the

marketplace.
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It is the last aspect that is particularly relevant this morning.
While the President's intellectual pr0perty'proposels are very
much concerned with strengthening the protection afforded to

intellectual property - that is, the incentives to invent - and

the talent base of scientists and engineers = that is, the
ability to invent - attention must also be paid to how well we

manage what we invent.

our intellectual property system is one of the flnest in the
world and clearly prov1des incentives. The talents of the

" American people are unmatched and they.clearly have the ability._
Unfortunately, the management record - in the private as well es

the public sector - has not 'always been as good as it could have

- ‘been.

For example, the record shows cleerly that many firms in the
private sector, in their effort to do business on a global scale,
‘were not always as careful as they could have ‘been in structurlng
thelr 301nt ventures, licensing agreements, and marketing, |
menﬁfacturing or supply errangements. As a result foreign firms
- in such fields as consumer electronics often emerged as the
principal beneficiaries in technology financed and developed by
“American companies. We are starting to see signs that American

firms are being a lot more careful about protecting their

'interests.




The public sector is also starting to managé what it produces
better. Here the main problem has been that too much of what we

do develop as the result of our $55 billion- annual federal

_inveétment in research and development stays on the shelf and

never gets commercialized.

Why should this be? It is not an over#implifibation to say that

;;gg managers - that is, those who do the work - of the federai

‘scientific establishment have just_not had the direction and

incentives to do what needs to be done. The President's Execu-

tive Order addresses these problems head on. Its various

provisions, some of which I will discuss in detail in a moment,

ail point in this direction: Keep the lines of international )
scientific communication open but never forget that (1) the

. federal investmené in R&D can lead to new products, new.jobs, and
new industries, and (2) that the first to stake a claim to these

benefits should be American industry.:

- Let me, then, turn to the Order itself. :Three of its themes are: B
3'incentives, decentralization, and effective international

cooperation. Let me turn to each of these.

First, the §reéident-reaffirmed the fundamental principle that if
you expect people to invent something, figure out whether it has

~any commercial applications, and, if so, get it to the market-
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place, you had better let them profit from it. Several aspects
_ : .

the ordér, together with Public Laws 96-517 and 98-620,
:gives uﬁiversities, small businesses, and, to the extent
permitted by law, all other contractoré the first right of
ownership to inventions made with fedéral.funds. This
' profit motive gives these contractors incentives to. report
new inventions - thus adding to the store of scientific and
technical knowledge - and to develop and eﬁploit their

commercial potential.

o Second, it called for the immediate implementation of the
Technology Transfer Act of 1986 which permits Government~-

~owned, Government-operated (GOGO) labs to enter into

cooperative R&D agreements and allows the federally-employed

inventor at these labs and the lab itself to share in the
royalty stream from resulting inventions. ' In fact, the
President's order called for prompt implementation of the

Act's provisions concerning royalty sharing and cash awards.

The second basic theme is decentralization - that is, keep the
- ownership of the technology in the hands of the federal contrac-

;tors who created it, for they'are the ones who understand it the
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most and are bost able to appreciate its commercial potential.
Placing coﬁtrol in the hands of universitieé, small businesses,
‘and other contractors ensures that complex decisions as to.

whether a new technology should be Eublished, patented, copyrigh-

ted, trademarked or held in abeyance would be made by persons

with the proper background to judge its value.

The P:esident’s Order extended this principle to the.government~
. owned, governmeht-opérated labs as well. His order directed
agency heads to delegate to the lab directors themselves tﬁe
authority to enter into cooperative R&D agreements os well as the
-authofity to 1iconse resulting investions. This will_gioe the
.-laboratory director the ability to give oﬁnefship or control of
inventions to those in the private sector who are best able to

commercialize them.

In other words, the President's Order reflects the principle -
established by the earlier statutes and his 1983 Memorandum: the

"people who create technology are the ones best able to manage it.

a third_major feature of the Order relates to international
cooperation. Qur openness as a society contributes greatly to
'international scientific progress, but, as the President's order.
clearly refiects, other nations have obligations of their own and

‘we have the right to expect them to live up to them. For this

| ' reason, we were very pleased that the President directed agencies
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entering into cooperative agreéments with foreign governments to
consider whether they protect intellectual property and are
wiliing to include our citizens and public agencies in coopera-

tive research and licensing arrangements.

Between the Presideﬁt's express instructions and the fact that we

now have in place a comprehensiﬁe series of statutes and orders

that give labs strong financial incentives to control the

.'technology they produdg; we are .confident that the goal of
_ﬁransferring'federaily financed'technology to the marketplage,_

- where it dan genérate new businésses and new jobs, will be

achieved.

Commerce will do all it can to make it so. We have a number of .
responsibilities under the rechnoiogy Transfer Act. These
_include providing.technical assistance to other federal agencies,
helping them evaluate the commercial potential of infentions
developing a model cooperative agreement on R&D, and keeping the
President and the Congress informed as to the progress the |
-government is making in trénsferring teéhnology to the private
sector. We take these-duties very seriously and we are moVing

. swiftly to execute them.

Secretary Baldrige has formally vested his authority under the
Act in our Under Secretary for Economic Affairs, Dr. Robert

.Ortner, and Beb has already established an Intradepartmental
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Committee to assist him. This will enable him to take full
advantage of the Department's scientific, technical and manage-
ment experience. cur Assietant Secretary for Productivity,

Technology and Innovation will be represented as will NBS, NOAA,

. NTIA, and my own shop, the General Counsel's Office.

To ensure we get valuable input from elsewhere in the Government,
'Secretary-Balérige is establishing an Intefagency Committee. It
K will_give.us valuable insight as.to how Qe can best make our
eXpertise available for evaluating the commercial.potentiai ef:
_inventions and the various commercialization'options available to

~labs.

" As provided by the Act, our National Bureau of Standards has
agreed to house the new Federal Laboratory Consortium on a
reimbursable basis and the Secretary has written to other agency

heads asking them for appropriate funding.

In addition, I am'pleased to note that last-honth OMB approved
our Final Rule on Patent Rights to Inventions made by Non-Profit
'Organizaﬁions and Smali Business Firms. It was published in the
Federal Regigter on March 18. |

There are ahnumber.of_other'important features in the Order. I
will mention them only briefly'becauee it is too soon to'know

precisely what direction they will take and because there is
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another element of the President's Competitiveness Initiative I
want to discuss which has a very direct and important bearing on

how we transfer technology from the inventor to the marketplace.

These other features of the Ordér include:

o] an instruction to agencies to try to develop a policy for
allowing cdntractors to retain owneréhip of federally funded
technical data to parallel the current policy regarding

ownership of patent rights;

o] an instruction to specified agencies to cooperate in
developing a Technology Share Program with U.S. industries

and universities;

o a direction to agency heads to consider the potential for
~establishing basic science and technology centers at

universities.

As noted a moment ago, I would like to conclude by mentioning one.
other aspect of the-President's proposals that I believe will
- have great impact on how technology gets transferred. The
~various bills T mentioned all recognize a basic truth: the

- inventor ié’not always the one who has the skill, interest, or
resources to commercialize an invention. That often depends on

‘his or her ability to assign or license the patent to those can
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fully develop its commercial potential. Whether we are talking
" about federal labs or private ones, a favorable climate for

licensing is essential if inventions are to be commercialized.

Unfortunately, many courts see patents as "monopolies"-that
conflict with the antitrust laws and have severely limifed the
patentee's ability to work out satisfactory licensing arrange-
ments. Many courts will automatically condemn certain arrange-
ments as per se violations of the antitrust.laws without

considering their procompetitive potential.

The President suggested a number of proposals to improve the
~climate for patent licensing. The Judiciary Committee will hold
hearings on some of these tomorrow. I believe this Committee has

a very real stake in the outcome of those deliberations.

In sum, Mr. Chairman, we believe the President has devised a

comprehénsive and workable plén for converting taxpayer financed
research into“neﬁ products,_new jobs, and an impfoved living |
standard. His plan ié fiscéily responsible'and relies in large
paft, and appropriately so, on thé p:ofit motive and on letting

~ the right people manage the technology.

Thank you, Mr. Chairman. I will be pleased to answer any

questions you may have.
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315 Mr. WARLGFREN. ThanX you very much, Mr. Figgs, for that E
316l statement,. We certainly want te encourage the |
i317 administration in the directions that are covered by the E
318 President's Executive Order. i
319 One of the things that strikes me, though, is that I J
Jgg “féb;—ﬁhy T S o Lo R g e O-—getr—some— Ul tHese policles
321/ translated into actual practice. Correct me if I am Wrong,

322 but here we now have OMB, as I understand it, issuing
323| regulations covering patent rights to inventions by
324 non-profit organizations and small busineés firms.
325u. When did the Congress pass that enabling of patent right
.326 retention in those firms?
B JeEC and
327 Mr. RIGGS.AIQBﬁ.
328 Mr. HALGREN..Didn‘t we first do small business in earlierx

" 329t vears and then later come bacX and pick up the larger
330 organizationsrin tefms of giding them the standing to retain
331 patent rights?

332 Mr. RIGGS. As I understand it, Mr. Chairman, the'statutes
333! that have been fassed-have dealt essentiaily %EEEEE}};%iwith
334 small businesses and non—-profits. It has not cdealt

335 explicitly with what I wiil call large businessss. In fact-
336} that has been an issue of substantial discussion within the
337 g;ministration as to whether there is Statuto:yiauthOLity

338} for large businesses to retain the rights to the‘iechnology
339

that has been developed by them under contract.
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3450 I think tomorrow You will be hearing from MiKke Farrell,
b 341 the General Counse]l of the Department of Energy, and I
342{ assume that that would be one of the issusc +hat he Will

243 address because obviously the Department of Enexgy has

34y relationships with very large businesses, in contrast to

3!4‘; %‘F Jda %%Wull o f 1= DS T NesSe-n & JL,}XE uon—pro:tl‘ts-

346 We believe +that even though there may not be explicit

3y7 statutory authority. we nonetheless belieue that there is

348| authority that Would allow this tza?ifer to occur to the
Y ¢

Jarge,
349 ntities, and I belijieve that fr?mati matter is one that
B /’\ & ’i\,—a—’tﬂ"’

359, internally, at least, within the administration is being

351 WworkXed out, satisfactorily workead out.

352 T might just gratuitously make +he observation that it may
353 very well be an issue. that the Congress may want to téke a

35y look at because it is always better to have somethlng made
355] explicit rather than implicitl -

358 Mr. WALGREN. There are 50 many circles in our system, and
357} it may be that something that becomes Very non-controversial
358 in one ciréle is not rteally completely accepted by ano#her,
359 and therefore the deed is not done-, But in many groups now
360 that I have had contact Qith in the Congress, +that has been
361 sort of a given for a nurnber of years, and it is

362 disappointing to See it not having been confirmgd before.
363 You indicate that it is important houw these Gefartments

364 implement these regulations that apparently now have heen
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NAME®
365] issued by OMB; is that right? Particularly the Pepartment |
366 of Energy. I knouw that we would like fo specifically 5
367] address attention to how they are going to move on that and E
368 whether there are any limitations in the completeness with
369] which they will go forward in allowing those patents to be
320 appreclated
371 Mz . RIGGS. H“EKIHE—EEQin, gpviously'for the regulations to
272 have been promulgated in final foxrm in March, there was
273| agreement reached within the Eﬁministration and that i
374l agreement obviously included 2ll the relevant agencies, :
375 including DOE. I might point out--again this 1is a gratuitous %
375 observation-—-that my colleague, Mike Farrell, as éenexal :
3771 Counsel of the Department of Enexgy, has taken a very E
378] positive role in acting as a broker betﬁ;en his agancy and ;
379] our agency in working out some oif these disagreements. ?
_ dl
386 T Xnow that he and Assistant Secretary Merrifield have met ?
381 on a number of occasions, and I am pleased that, to the g
!
3821 extent there were any disagreements, they appear to have ;
‘383 been worKed out. Clearly the fact that the regulations have ?
384| been promulgated and are now in force and effect reflect the %*
il
385 fact that there has been‘agreement_reached. i
386 The other comment that I would make within this context is £
387 igﬁrthe last two oX three days(iéﬁﬁiEEEiﬁzai? prepaiation for %
388 .this hearing I have had an opportunity to spend é‘great deal ?
’ M
389 of time uith our people at the Department of Commexce, and ?f

S P R S AR
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290 it goes without saving thatEEEEmIgﬂgEEEMEM}eStatement of @%g

391 47¥1ier comment-“people -in the Department of Commerce are -

392 very committed to (Ehi concept o£ tecﬁﬂi;znsfer.

393 Bruce Merriiield[:zzzziﬁgzkias criss-crossed this country.
k 394 I think he hés:been through this toun as thoroughly as

3951 _anyene can go'through this town in putting forth the concept

396 that it is very important to get this information, this

297! technology that is being developed in the federal laﬁa out

298] 1nto the stream of commerce. Our pecople have taken a verxry

3?9 aggressive aprroach in seeing that that pélicy goal is

400} achieved, and T am impressed by the nunber of actions that,

01l Congress has taKen, particularly sin;e the early 1980s.

no2 - Then vou couple that with the President’s memorandum of

. arct you Ge# Something

403/ 1983 and now this executive oxrder, which is very broad and

you|l very straightforward. It is very compelling in directing

305 the Federal apparatugiwﬁgt it sﬁould be doing.

uoe Mr. WALGREN. You know, in this whole area one of the

o7 frugtxations is that we can agree on what ought to be done,

e8] but unless We measure in some way quite specificaliy the .

409] progress -or the change or whatever it is that we are talking

L10 about, oftentimes in government you come away with Jjust the

411 wmwords and not any real change.

412 That strikes me in a couple of ways. Forx example, MNr.

413] HMerrifield's effort in trying =o encoﬁrage the jolﬁt

414} research consortiums. We have been really highligh£iﬁg the
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415 potential of that Xind of arrangement for a number of Years

416] now, at least five vears, and the question is what is the

417! pickup out there? Is this something that is really going teo

418| change people's lives, or is this Jjust a theory that a

|

|

]

419, professor might talk about? T ilf
|

420 T would like to ask if you wouldn't try to in a later e

21 submission measure a couple of things for me, particularly

y22 ifryou can measure the specific actions taken in response to %f‘
323 the theory that Mr. Merrifield has been promoting.’ Tw
yzy You alsc indicate in your statement tha£ it is clear that !
425 the affort to do business on an international basis has been
uz6) undercut by the Ffailure of oux managers to be as_careful as i
427} they. could have been_in st:uctyring international joint

428 .ventures. Is there some measurement of the size of that E

4y29f failure that yvou can give us? There are lots of problems

430| internationally, and clearly respect of licensing

431] .arrangements is one of them, but I would like to see if ue

432! couldn't put a measure on it so that we Know that by _;E

1
\
\
|
) |
u33} spending time on that, we are going to catch the right :
434§y preoblen. |
435 In the same way, you indiczate that the effoxt in
436 implementing the President's'order will be, in your werds,
37| direct and substéntial. Understanding the limitgtion of

u38| resources, -6bvicusly something measurable has to be

439} committed to that, and one of ouxr problems with

T d
S




HAME*
yuo
uy
yua
yu3
HEL

HETRN

@

ESY119030 . . _ PARGE 21
Steuensop—uydlex i€ wWwe never could find the measure of it.
We put the principle of the obligatien to spend eifdzt on
technology transferx in the iaboratories. and yet it was
largely said, oh, we were already doing +hat, ©L something
+o that effect,

T really wish particularly we now set out a new effort to

s
ny7
LuB
4y 9
450
EEL

B52

us3y

yoh
y55
456
u57
us8
us9
us0
us 1l
462
.H63

464

facilitate collaboration between +he laborateries and the
state and local governments and universities and the private
sector, and the question would be could you detail what

raesources the Department 1s going to commit to making that

- happen +o create an effort that we would propexrly describe

as ''direct and substantiél"?

T would like to ask you for a subnission more on that. I
hgve to respond to the call to & vote on the floox. It will
take ten minutes. Do you have ten minttes?

Mr. RIGGS. Absoclutely.

Mr. WALGREN. All right. Then let’s suspend and T will be
right back.

[Recess. ]

Mr. WALGREN. Let us resume.

Let me reiterate the affort to ask you +o measure the size

'pf the problem that vou +hink we are talking about with
respect to the ;ack of careful attention by American
managers to being taken advantage of in inter£%tional joint

ventures.
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I would also liKe to underscore that you say in the
testimony how important it is that gouernmeanomned;
government-operated laboratories enﬁer into cooperative RED
agreements. We have had one that we have been trying to

promote foxr the last three years stemming from the

T

President's Science  bdsui-serdg—stmrma T ilL g ald Ve —aft—I—amn

B71
y72
473
y7u
A
475
u76
477
478
479
480
ys
us2
483

48y

485

487
488

489

470

486

sorry to say we were deferrad on year and rescinae& anotherx
and then unfunded in the next, so to, put the meaning to the
words, it would seem that that would fit almost hand in
glove with that effort that you are making there;

Although that comes through the Department of Enaxrgy and
might not be directly in your purview, I Just want to raise
the flag that there haug bean attempts in these directions
befoxg thét have really not been met with receptivity.

You iﬁdicated that one instruction would be to eﬁcouzage
retention of ownership of Federally—~funded technical daté by
the contractors inveolved. I would like to raise a concern
about that in that some data certainly would best be
dissemiﬁated thiough a library—-tvpe approach in which it
isn't the ownership right of the information that really

ferentiate

I

encourages its dissemination. How would you di
between data that might be more Fully distributed if it wexe
considered proprietary but the othexr very brocad range of

data that really might wind‘up less widely used 1if it were

held in that frameworX?
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490 Mr. RIGGS. T think that when you talk about the

491 dissemination of data, and particularly a lot of the data

ygz] that is developed ne of the

-
FaYS

in government labs,

. nm‘:onaz/
493 over—arching concexrns centers on thecgggﬂﬁgisecurlty

you| aspect.. 0f course, the Executive Order acknowledges that

ygs5] over—-archlng EONEETH.

ng6 T think there is another way of looking at this particular
— e

397 issue.(fqﬂuI think that is thaié%t isCi&b?he interest of

398 those of uE in the Departiment of Commerce, and I think

499 _1ncre351ngly now in the government itself g tIYlE%éEO move

: of (eclerpihf Furcied £+ D
5p0{ as rapidly as possible into commerc1allzatlon One of the

— ele?” .
501 +hings that would help(ﬁEéEQif obviously!ﬁf)contractors(axa
502 (AbTé tqiigtaln certain intellectual property that they have
503 developed because there is a tremendous motive that is

§oq associated when one has ounership, when one has the ability

505/ to have proprietary interest in a particular item.

506 At the same time, I think your point 1is extremely_well
are p_}hjcl« :
507 taken that therelf?}other data gihere 1t‘may have a greater
- - 33 s

\
508 value if @t éould be more wWidely disseminated, as you

‘509 suggested, through a llbrary type systen.

’ 3
o
510 So what I am suggesting 15 @hexe are obviously competing
511 interests on this particular issue. It is one that is going

512 to havé %o be worked through, but I think +hat othex than
513| +this over-arching concern about national security, I think

514| that we in the Department of Commerce would be most
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MAME?
515 interested 'in having the rToute taken that would best ensure
516| the greatest commercialization. If that, in fact, would be
517| one which allows the contractor to retain it in contrast to i
518 wider dissemination, then I think we would probabiy come E
519 down in favor of that.
520 As T said, the bottom line that we ai the Department of
521| Commerce are seeking is commercialization. We believe that
522| commercialization is something that is not only good forx
523 American business but, fxankly,.very goéd for thernmerican

.aSZH canUmer.
525 = Mz. NALGREK. Let me add one other reguest to the idea of
526| submitting some effort to measure these things. We talX

7527 about the potential of now this patent availability for
528 'small business and universities, and vet there has been-some
"529| clear ﬁatent availability for small businesses and

 530 ~universities since, I believe it was, 1980 in the law, and
531! my concexrn is that now we are holding out this life ratt
532 that may already have been out there for a numbexﬂof vyears,
533| and either something or not very much happened.
53y T would 1ike to asK vyou 1f vyou couldn't try to measure
535 what has haprened in response to the 1980 effort to allow
.536 small businesses and universities to participate in patent
537! incentives that, as I understand it, has been a métter qf
"538] law since that time,.
539

Mr. RIGGS. We will do that.
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am under the impression that it is really the 1984 act.

540
: sui Both actsigrfwwmff“”“wwww T — SR
5qé Mr. WALGREN. We would appreciate your pointing us to that
543 and adding your oun assessmaents to it as well.
sy Let me recognize the gentleman from Célifornia, Mr. Broun.
=TS 1 — - U -m 8 $16= 1 =0 s 0 53 Wi o 4 A = 0§ i = 03
sys) do want to compliﬁént Mr. Riggs and the Executive Branch in
547| total for the initiative represented by the President's
548 Executiﬁe Order. I think it is a good step Fforward. He are
.549‘ not at all clear whether it may need additional effort, but
550 ceiféinly Ke wapt té take steps like this and to move them
551 and qarry them out aggressively. It appears %hat vYou are
552! doing that and you are to be commended for it.
.553 Mr. RIGGS. Thank vou.
554 . Mr. WALGREHK. And the gentleman irom Koxrth Carcolina, HMr.
555 Valentine.
556 Mr. VALENTINE. I thank vou very much, Mr. Chairman. I
557} don't have apy questions.
558 Mr. WALGREN. On behalf of the committee, we certainly
559| appreciate your coming, énd we look ioiward to interacting
560 with vou in hopes of encouraging some of these things to
561} have real life.' Thank vou, Mxr. Riggs.
562 Mr. RIGGS. ThanX vou very much for the invitation, and we
563 will respond to these issues that you have put to u;i Thank
568 vyou very much.




