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In the event the Commerce Department should decide to testify at the.
upcoming hear1ngs, 1 have prepared for whatever use they may be to.you

- draft testimony, Sincé Commerce will be testifying before a hostile
committee, I b6113Va it would be futile to attempt to go into. detalledﬂ
discussion. This testlmony is desighed to possibly impress ‘upon -
Senator Nelson that the issue is not as gimple as he seems to believe.
It is also an appeal to the other members of -the Committee who are not
committed to a position and who might be persuaded to prepare minerity
(or hopefully majority) positions in the event the Committee decides to
issue recommendations as a result of itsg hearings. If small business
(and university) indignation over these hearings and the manner of their
arrangement is strong enough perhaps other members of the Committee will
see fit to attempt to extricate themselves from the (I hope) untenable
political position in which their Chairman and staff may have put them.
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Gentiemen:

The releaee which annOunced these hearlngs and a number of other facts
.surroundlng the arrangement of these hearings 1nd1cate that those who arranged
'them already belleve that they know what Government patent pollcy should or :
._ should not be.‘ I am appearing before you, therefore, w1th ne 111u31ons that
'everyone here is really 1nterested in an 1mpartia1 examlnatlon of the questlon B
‘of Government patent pollcyr Nonetheless, I Welcome thlS opportunlty to at =
fleast put before you some thoughts that mlght 1ead you to 1ook more seriou51y -
'beyond the mlstaken; albelt 51ncere; arguments or more: nroperly elogans whlch ::h
Mr. Gordon and p0351b1y others of hlS zeal have apparently successfully
”1mpressed some of you w1th to date..'

I.respect the fact that some menbers and staff of this Commlttee erncereiy:
"belleve that patent polic1es that favor leaving rightS'to.inventionsfln-coneJ:
tractor. or.grantees are- antl—competltive or monopllstlc.: I belleve that
_Mr. Gordon and others who advocate thiS'are sincere.; I aek only that you also
trust my 51ncer1ty When I tell you that I flrmly belleve that -in fact the _h
'patent pollcles that are advocated by Mr. Gordon are antl—competltlve and -
that those-of us who support a-natent pollcy that normally'allowe-contractore
or grantees to retain rlghts do so on- ‘the basis that among other benefltsx SE
suoh a pollcy will promote competltlon. However the elneerlty w1th whlch
'a-VIew 1s.held is not ev1denee of its correctness.f I do not ask that you;x
belleve e JUSt because 1 say thatbp I am- 51ncere; But nelther do I feel that
you should accept uncrltlcally whatever my opnonents tell you Just because they
.51neerely.c1a1m it is in the name of ' competltlon. I ask yon to go beyond
slogans . and catchwords soch‘as glveaway and to 1ook at the realltles and

‘ likely results of'various_poliCIes.
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Before:begdnning-an examination of patent nolicv,.lhvould:iiké't;:
._empha51ze somethlng it is 1mperat1ve to understand if thls 1ssue'ls.é;e£ to_'
jhdlbe properly resolved “In partlcular, some understandlng of the dynanlcs of?c
._vcompetltlon and economlc growth are sorely needed Typically dlscussions Of

RN

competltlon are centered around aglven product and concern the factore that

.:7W111 result 1n‘or deter campetltlon 1n a glven 1ndustry h Unfortunately, these
'*ﬂ-c13551ea1 nodes‘of analy51s, while useful 1nlsome contents, have some 1mportant“f
Jrﬁldmitations. In partlcular;.they do not really explaln the form of.competltlonf
'_.that truly allows our economy to grow and whlch prevents it from becomlné evenfc
more'oligarchial than it already\ls. Gentlemen, I submlt.to.youuthe naxlm\fJ‘

o Whlch is by no means or1g1na1 Wlth me that the key to economlc growth and

competltlon in thls country is the 1ntroduct10n of new products and new

technologiesaain-other words innovation.:_I beldeve-it was Joseph Schumpeterl?J
-who termed thls 'the‘gale of creative destruction."' I would ask whether
there 1s anyone in thls room who would serlously contend that our economy;“di
h'1ndeed our polltlcal freedoms, Would not be in serious trouble 1f for
‘,enample, 1n 1977 we were stlll produclng the same products as weAwere in v=;
lT1930 or 1950 or even 1960. If that were the case our economy would have truly
7‘fstagnated all the Government‘policles in the world would not have prevented
-ﬁthe concentration of numerous 1ndustries in the hands of a few 1arge come.

'panies, nd this Nation Would be in serious trouble;

Now, I am not so naive as to belleve that Government patent pollcy alone

is the only factor that will effect 1nnovat1on. But I w111 warn you that o

- Wlth over half of the research done in this country belng supported by the

Government we: had darn well be sure we understand the effect of Government

'patent policy on the'transformation of the résults of that research_into new

v
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ﬁfw1ll tend 1n that dlrectlon. If you assemble a baseball team wlth the best

.'h“pitchlng and f1e1d1ng 1n the league you mlght Wln the pennant even Wlth a

' be more confldent 1f you had some hlttlng.,'“".

the hypothetlcals that I would c1te

'in a most unfortunate.resultf'

Ry

'ﬂcommercial products and processes‘ Now, I cannot tell you that a Government
'~‘patent pollcy thatpr0v1des for or favors t1tle—1nrthe—Government 1s -”f\
. 'fabsolutely g01ng to brlng about the stagnatlon that I have descrlbed._ Many";

:‘-other factors are at work.. But I ‘am totally conv1nced that such a pOllCY

'-:dﬂllne—up of 200 hltters.‘ But 1f you were the manager I m Sure you Would

*VBuH@ 1 present the general conclusions that I have come to w1th respect e
to alternatlve patent p011c1es, I belleve 1t useful to glve a concrete .

J'example of the real 1mpact Government patent pollcy can have.' Opponents, of fﬁ'n

course, will argue as would I that anyone can make up hypothetlcals to

‘prove that one pollcy is superlor over another. Of course,_l belleve that

cg};z”much closer to real life and more .

-typlcal of 1t than those that opponents can conjure up.. Bnt leaving that R

: 351de thls example is not. 1ntended to be taken as a model of all Government

.-

'-R&D or all 1ndustry. It 1s meant,'though, to 111um1nate-1n a very'real way]- _:“_r

how adoption of a "title—in—the—Government" approach nould'inevitably resultfdf?_

A s1gn1f1cant part of the research budget of the Unlted States goes

"towards medlcal research and related flelds such as blology or chemlstry

Qut of. that research new compounds are often synthes1zed in unlver51ty or

other 1aborator1es. However, it is one thlng to develop a new compound in a

laboratory and another to determlne whether 1t has pharmaceutlcal potentlal and

: if S0, ‘how. much’ potentlal, in what formulatron_and dosage,-and Wlth what'51de “

effects.f The compound must_be;screened, tested further,_and'tested'clinically.l




en.economical means of maes produetion may.need to'be‘develoned.r'lts utilit§;i
| hae to he brought to:the'attention of phy51c1ans, and a means - ot dlstrlhutlon h;f
riie needed.V'lheee‘neceseary.taeke,.all of whlch takes place after the lab-

. oratory synthe51s of the comp0und are Hiow. almost exclu51vely performed not [

"'by the Governmennz but by the drug 1ndustry1and the taske are extremely costly 3;‘E,~

-:Leav1ng a51de arguments over Whether drug companles make too much money or

ﬁlmproperly advertlse or push some drugs, it ought to be qulte clearlthat
'owhether or not some.lnternal reforme are needed that w1thout drug eompanles,h
we w1ll not have drugs. Experlence)as well.ae common sense,should tell ‘us thatd;ﬂhd
“any glven drug company is not golng to engage lts 11m1ted resources 1n thei'h
costly procesa of commerclallzlng a new compound 1nvented under eomeone

.relee s Government grant or contract Whlch 1ts Competltore. can-then market !

" and repllcate w1thout going through much of the research performed by ‘the flrst':.:;
__cowpany. Thls is not to say that be1ng flret or other factors m1ght not o
'_overcome the- dlsadvantage of extra costs.' But 1n maklng the 1nit1al dec151on to
llnvest one cannot know with certalnty what the ultlmate facts wrll be.. _And:.
.often one could decide to- rely on nonpatent factors only after some 1n1t1al
::1nvestment. "We cOuld for example, hypothesrze that a drug company mlght hiﬁ‘r
zscreen a nonpatented compound and do some 1n1t1a1 test1ng, and based on that
-dec1de that the market potential is so hlgh that they w1ll go ahead regardleSS':

of patent rlghte. On the other hand the market may he such that 1t would be
unprofltable to proceed withOut exclu51ve rlghts. If you happen'to he the.f
unlucky soul Who euffers from a relatively rare dlsease, 1t will prohably be ofzv -E
little interest to you that the reason a known cure d1d not get produced was

because_it was made unprofitable by Government patent'policy_supposedly




. de81gned.to foster competatlon. Inlfact, youIW1ll probably neverAeven“

.know¥gthat rellef or a cure was p0551b1e.' Perhaps some day a relatlve w1llr
“Elearn-of 1t.and complaln tolhls Congressman who w1ll then begln-an 1nvest15 o

" -pgation of the drug 1ndustry. Butlheaven forbld‘that anyone shouldrever 45:i':-.=

n_suggest the real cause: oftheproblem.p

But, of course, the example glven above hypothe51zed that the company LT

‘ctwas ollllng to undertake some 1n1tial screenlng and testlng before maklng al.p.'ll
'-declslon.: Agaln; Whlle that nakes.an 1deal hypothe81s, in real 11fe dt
"seems apparent that drug companles do”not behave that way ' The manaéers 1
:.of these companles, as pract1cal persons,-seem to- flnd 1t more to therr
advantage to concentrate the development efforts of these conoanles.on&com—:__'ziﬁ
pOunds Wthh they can protect and control | | |

So what I ‘am saylng is that 1f you w1ll 1ook bevond sloéans and pa551ons
| and attempt to address the real Ways that the drug 1ndustry operates you |
.hW1ll flnd qulte 11terally that a tltle—ln—the—Government pollcy is golng to

:have the tendency of condemnlng some person ‘to sufferlng and an early death

' because the commerclallzatlon of some potentlally llfe savlng compounds was e

a.made too rlsky ox unattractlve for prlvate 1ndustry to undertake. I thlnk you o

's-w1ll also flnd 1f ‘you really analyze the 91tuat10n crltlcally that lt confounds .

'_reason, experrence, and reallty to belleve that -a t1tle—1n-the—Government p
pollcy w1ll have the redeemlng beneflts of 1ower1ng the prlces of other:-“‘
drugs or of leadlng to the development of gsome drugs wh1ch.would not haveA
been developed if the 1nventeg?contractor held patent rlghtsl |

Hopefully hav1ng 1mpressed upon you that We are.deallng thhoandlssue.

'whOse_resolution can have profound'impacts, i urge you to_open_your minds
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B and'to heisiiiing'to.eogage io aidetaiied andarealistic}ahaivsis'otftheir

'issue._ Let us not declde thlS 1ssue through slogans or rhetorlc;t.tet'us -
all be‘w1111ng.to exaulne reallstlcally and in some depth the‘reeiltles of

- the 51tuat10n and the likely results of alternatlve pollcles.::"

Wlth thls as background let me summar1ze some of the conclu51ons that

fI<have reached.concerningltheaprobable:results of'various:Government.patent_5-

. policies. .

1. A strict?title—inmthe;Goverﬁment'poldcy'Will'1eadttoatheKCoﬁmercia14;-”'*':

_ 1zat10n of fewer new products than will a tltle—ln-thencontractor pollcy and

w1ll thereby encourage rather than.deter concentratlon in 1ndustry. Such a
’-pollcy w111 have 11tt1e or no effect.on the prlces‘of-such products that are -
commerccalized desplte the pol1cy;_ Such a policy w111 discourage small
.bu31ness R&D flrms from competing for Government prlme contracts and subﬂ.
Vcontracts and w111 tend to encourage the concentratlon of Government suoported

research in the hands of larger companles that are elther already dominant in
':related commerclal 1ndustr1es or whlch engage almost solely in Governﬁent wort

' It will also encourage flrms to av01d the reportlng of 1nvent10ns made under
their contracts which have 51gn1t1cant commerc1al potentlal

: s2 "A deferteddetermlnatlon.or case—by case approach whtch 1ncludes-

Vthe presuﬁpteon that tltle should normally go to the Government has.only
minor advantages overra strlct tltle-ln—the-GoVernment‘pol1cy and is stlll
-1nfer10r to a tltle—ln-theacontractor pollcy : The deferred determlnatlou
case—bv—case approach.eutalls 51gn1f1cant admlnlstratlve costs, favors

larger f1rms that are more equlpped to bargaln over contract terms, and w111

‘result in fewer'inVentions being commerc1allzed and mlght_even haverthe

cow




’ eff.fé'c't,_ of raising slight};j; ‘.the.' prices-of"these inventions which are _'
'commeroialized'efter'ﬁeiﬁert' As a precticel mattethhe'oaiverprocess can
"prov1de no- more assurance.that e glven invention w111 not be suppressed
'foverprlced orrused to‘create a monopoly than w0u1d the automatlcrgrahtlng :
-;"of rights. These potentlal abuses are more . hypothetlcal than real ‘In any
.case, the deferred determtnetion‘precess affords the Government.no means of p;l:h
;predlctlng that such behav1or‘h111 occur.: And the.means of prepentlng:or -
remedylng such,behav1or,ieveo rf it were a‘significant real-world" possim-
B bllltY;.ls the mendatory 11een51ng (' marchuln ) proplslohs that should be -
part of any pollcy ‘ B | | |
'-3._ A tltle-in—the-contractor approach (coupled w1th herch—in“‘ehdl
: jthe ablllty of agenc1es in SpeCIflc cases to use other clauses) plll best
- promote commerolallzatlon of 1hvent10ns, will glve small bu51ness the éreatest
'opportunlty to part1c1pate in Government R&D Wlll best promotelcompetltlon, :
iw111 be 1east costly to‘admlnlster,rand w111 ensure agalnst abuses as Well as.
"anp otherpollcy cen. | o | SR )
| Now, as I have attempted to empha31ze throughout my testlmony the
manner in whlch I have arrlved at these conc1u31ons 1nvolves a rather detalled'
. examination of the realltles of the process and‘the harlous types of R&D ‘
ISupported by the Government.' If the Coﬁmlttee 1s truly 1nterested in a
balanced review of this 1mportant 1ssue, I would ‘be pleased to prepere and
provlde you w1th a: more detalled analy51s and to dlscuss it w1th the commlttee-
.aS'a whole or with any individual members. .I have not however, attempted to.
assemble such a detalled ana1y31s for presentatlon today | I-see no p01nt 1n'p'
expending my emnergy and. that of others in attemptlng to put together a ‘ o

ratlonal analy51s of this 1ssue if it is 81mply to be 1gnored or dlstorted




ffthan happy to meet and dlscuss the 1ssue.. I belleve that establlshlng the

_'be willing'to approach the matter.ln the-same-way.

._.$i‘. f%'f‘ j-{ 4{};5f}' ..1 .
by this Commlttee s staff to further thelr own predetermlned mlstaken

and hardened vlews on Government patent pollcy.:

For those of you who want to explore this w1th an open m1nd I am more

x roper“patent pollc1es can have crltlcal 1mpacts, many of whlch I have not _;

'even mentloned today such as its effect on Amerlcan 1nventlons belng developed*

ateﬂsubsidlzed forelgn flrms to the detrlment of American workers and—

.=1ndustry. I do not w1sh to advocate a pollcy that W111 have adverse results B
:-that I have overlooked or falled to understand If as the result of sane and e
_hsensible d1$¢u551on my analy51s can be shown to be 1ncorrect I stand prepared

to alter my v1ews. But by the same token, I 51ncere1y hope that the_

' members of - thlS committee or any one else concerned w1th th1s subgect w111
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