December 20, 1977

Mr. Reymond Woodrow
~P. 0. Box 36
“Princeton University
Princeton, NJ 08540

'Déaréﬂayz

Enclosed is a copy of the draft letter we discussed.

g copy of Senatar Nelson's remarks opening the recent hearings‘

I would appreeiata raecelving a copy of any letter that you or SUPA gend

out on this subject.

Sincerely vours, .

Vi

Jesse E, Lasken ’
AaBistant to the General Ccunﬁél

. Endlosures

bee: WNorm Latker
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Algo enclosed is




fDear Hr‘

:Commlttee staff who appears respon51ble #or these hearlnes

Jsented to Mr_

_careful reflectlon would be found to have the opp031te effect would be';‘:“

‘Vdetrlmental to’ economlc growth would be detrlmental to the 1nterests of the

"31dlzed forelgn corporatlons to the dlsadvantage of Amerlcan labor and

'buslness,'would lead to 1ncreased adm1nlstrat1ve costs,-and whlch mlght provei

Chalrman.

'7{1 am wrltxng one behalf of the . . i S to express my dlSmay at

the tone of your recent press release announc1ng hearrngs by Senate Select

refused *o a‘low

”:'rePresentatlves of the unlver81ty communlty to tEStlfy, and 1ndeed, mlsrepre—';'“'

V Woodrow Pre31dent Soc1ety of Unlver51ty Patent :i;fi

tAdmlnlstrators, that only w1tnesses from w1th1n the Government would be -

called a fact belled by the actual wrtnesses. It is my understandlng that 2

he dld the same to representatlves of the small buSLness communlty

TI can only attrlbute the dlstortlons and mlsunderstandlng dlsplayed 1n your :ii
: ' ' ' W ' s
‘-release to the zeal of Certaln persons on your staffﬁseemlngly 1n the name of

'competltlon would have the Government establlsh a set of p011c1es whlch onjl'

small bus1ness communlty, would probably work to the beneflt of state sub— f:;

detrlmental to'the conduct of the natLonal defense effort. _Members of yOur-h,

staff are apparently’ content to substltute slogans for analys1s, dogma for

reason, and dlstortlon for fact .




- 2.-_"

1 know of no.other way-to explain the fact'that your staff would'hare you“;

' clalm that a 1924 Attorney General opinion, whlch d1d not even adddress

-the legallty of exclu51ve llcenses held agalnst them.. I also do not know':r'“

2 why they neglected to 1nform You that just-a few years ago the Justlce _lﬁ_'

1':Department concurred in the current Federal Property Management Regulatlons

'lihgovernlng llcensrng of Government-owned 1nventlons whlch recognlze the:

’fproprlety of excluslve licenses.

leor reasons best known to hlmself ﬂr. Gordoh chose to spec1f1ca11y.1dent1fy
f-?among these.agenCIes con51dered culpable" the Defense-Department, the:
:.Department of Commerce; and the Natlonal Sclence Foundatlon Slnce NSF
i.prlmarlly funds un1ver51ty research.and 31nce.most.of.the members of SUPA haveil-ﬂl
:generally found NSF' s.pol1c1es to be reasonable and deserv1ng of emulat1on‘brl ti;
Vother agencres that support unlversrty research. we cons1der an attack on :
that agency 5 pollCles as an attack on the.lntegrltpxof those 1nstltutlons :

-that NSF has allowed to retaln rlghts to 1nvent10ns.

Your press release states that NSF ”automatlcally glve(s) away almost all -
Government rights to the flrms that engage in government supported research "
' If Mr Gordon had been at all 1nterested in the truth he mlght have taken the

tlme to determlne the veraclty of th1s as well as other portlons of the“

'”release;r NSF regulatlons and practlce is to. normally lncluderln 1ts grantsh.H
a clause glVlng the Foundatlon the rlght to determlne the dlsposrtlon of any
'1nvent1ons after the invention is 1dent1f1ed VA few unlver51t1es w1th actlve
' technology transfer programs.haverentered.intoalnstitutional Patent Agreer'fp

ments with NSF which normally allow the university to retain principal
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retain prlnClpal rlghts to any 1nvent10ns. However' oﬁ’bccasion for reasons *
not always too clear to those of us at the unlverSItles, NSF sometlmes exempts

spec1f1c-grants from the operat;on of these IPAs. Unlver51t1es that request .

_srlghts from NSF under a deferred determlnatlon clause are requlred to supply

:';supportlng 1nformat1on.'_1t_has beee qur experlence that-ln most cases NSE‘;ff &>

.'grantsfsuch requests.it

The terms of the NSF IPA 8 and thelr deferred determlnatlons are substantlally:

the same and belle the statement that “almost all government rlghts are glven

. away. If anythlng, we: feel that NSF terms are overly cautlous and restrlctlve'

Assignment of-lnventlons_except to approved_patent management organlzatlons is

_barred. Exceﬁt with.NSF'appreval We canﬁet;grant exclusive liceuses mhichrz

exceed the earller of e1ght years from the date of the 11cense or. three years

-.from first cemmerc1a1 sale. NSF retalns a 11cense for Federal State and local

government use and takes the usual Government‘march—in rightsu'

We presume that the reason that NSF enters 1nt0-IPAs or normally alloes
*requesting unlvers1t1es to retain rlghts in 1demt1f1ed inventions is that
~ they understand‘ {@g Mr. Gordon apparently does not , that-withOut the'lhcen—
tives prov1ded by the grantlng of such rlghts the unlver51t1es would havei”
nllttle anentlve to seek 11censee:and potent1al llcensees‘would be unw1111ng
. to 1nveSt.1n the_developmeht of these 1nvent10ns. Indeed nelther NSF nor
”other agenc1es would normally fund the type of development and marketlng

'work that is requlred to coomercialize an 1nvent10n.'
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We would_challenge Mr. Gordon or anyone else to produce a'single ekample

'of'a case when someone has made so—called monopoly proflts on any

f

rlnventlon 1n Whlch NSF (or other agencles for that matter) ha&gleft rlghts'”f_

:fln a unlver51ty (or other contractor) ) The real problem is not monopoly

i}]proflts," but f1nd1ng a way to 1nduce prlvate 1nvestment 1n the further o

f*development of 1nvent10ns and to get them 1nto the market place at all

ij_Welalso defy Mr Gordon to prodgée a s1ng1e example of a case 1n whlch allow1ng

Ta unlver51ty to retaln rlghts has had the effect of deterlng or 1nh1b1t1ng the

further development of any 1nvent1on.

I doubt that'this letter is the best vehicle for discnssing-the oVerall iésue

"of'Government.patent policy. And I am obv1ously in no- p051t10n to speak forﬁ
NSF or other Government agenc1es. But I thlnk for the most part thatqconSLderatlont

an@d concerns that 1 w111 outllne below are shared by many other people who have Lh_

attempted to approach the issue w1th a view towards the overall ram1f1cat10ns

of its resolutlon.l For eaample, for reasons developed 1ater, I.would snbm1tuto
you, as a perhaps somewhat over—dramatlc example my conv1ctlon that a patent -
:'pol1cy that requlred the Government to retain t1t1e-to 1nVent10ns would have
the 11ke1y effect of retardlng or ellmlnatlng altogether the development and

_marketlng of some potentlally 1ife- sav1ng drugs.lh.

On aabroaderfscale,;l:also”oelieve that'a closer.ekaminatlon ZﬁAﬂhV} ‘is :l
manlfest in the press release‘of.the concept of competltlon 1s needed lf
thls issue is ever to be properly resolved A better understandlng of the 1--'
dynamlcs of competltlon and economlc growth is sorely needed Typlcally

'dlscu531ons of "competltlon, are centered around a_glven product and concern




‘the factors.that W111 result in or‘deter competrtlon in a‘glven 1ndustry
:Unfortunately; these c1a531ca1 modes of analys1s, whlle‘useful 1n some con—t
.texts,lhave’some 1mportant 11m1tattons._ In partlcular, they do not really tﬁ
;explaln the form of competltlon that truly allows our economy to grow end
ﬁwhlch_prevents it from becomlng even more ollgarchlal than 1t already 1sfy
q?Ijsubmlt tokyou the.prop081t10n}wh1ch is by no mean orlglnal w1th me; that“
':gfthe'keyyto:economlc growth and competrtlon in thrs countrv 1srthe 1ntroducttou:
vf;of new:products and new technolog1es—~1n other words lnnovatlon.i
.Awas Joseph Gchumpeter who term%#thls."the'gale of.creatlve destructlon. 5
7‘wou1d ask Whether anyone would serlously contend that our econony; rndeed
xOur'polltlcal freedoms vould not be in serlous trouble 1f.”for example;‘;n

h'1977 e were st111 produclng the same products as we were 1n 1930 or 1950 or
the Government p011c1es in . the world would not have prevented the concentratlon

would be in serious trouble, j-'

I am not so nalve as to belleve that Government patent pollcy is the only factor

i
H
{
P

'country belng supported by the Government we had best understand the affect
3of Government patent pollcy on the transformatlon of the results of that

_research 1nto new commerc1al products and processes.' I cannot tell you that :

s ]

I belleve it

even 1960 If that were the case our economy would have truly stagnated, all

of numerous 1ndustr1es 1n the hands of a few 1arge companles,‘and thls Natlon

that w111 affect 1nnovatlon _ But w1th over half of the research done in thls

o

‘a Government patent pollcy that provldes for or favors tltle— n—the*Government_;'__

) would brlng about the stagnatlon that I have descrlbed srnte many other'

factors are at‘work. But I am conv1nced that such a pollcy w111 tend in that"'




_direction._ And I anm espec1ally certain that it would have negatlve effect
'_'on the development of 1nvent10ns made at the unlversltles.:

*_As stated earller, I belleve 1t useful to glve a concrete example of the
.‘,_real _mpact Government patent pollcy can have. It could be argued and I

‘would agree,

-1sfsuperlor,o
LI.would c1te are‘much c oser to real 11fe and more typlcal of 1t than those

hi{that Mr. éordonﬂor hlslall1es Would be forced to.use.rNBut 1eav1ng that

'rda31de, thrs example ls not lntended to be taken as a model of all Government'

fR&D or all 1ndustry It is meant, though to 111um1nate in a- very real way

. A 31gn1f1cant part of the research budget of the Unlted States goes towards

- laboratory and another to determ1ne whether 1t has pharmaceutlcal potentlal )

and 1f 50, how much potentlal in what formulatlon and dosage, and Wlth

at anyone can mak” up hypothetlcals to provﬁe that one pollcy .A

r.another Of course, I belleve that'the hypothetlcals that

how adoptlon of a "tltle 1n-the—Government“ approach would 1nev1tab1y result ;,19ﬁ.

in a most unfortunate result. I thlnk you w111 also f1nd that a falrly

81gn1f1cant number of un1ver31ty inventions’ are of the type I w111 dlscuss

med1c31 research and related f1e1ds such as’ blology or chemlstry Out of
that research new compounds are often syntheSLZed in unlver51ty or. other"

laboratorles.! However, 1t is one thlng to develop a new compound 1n a _;"

i

what 81de'effects. The compound must be screened tested further and tested

cliniCally. An economlcal means of mass productlon may need to be developed

Its ut111ty has to be brought to the attentlon of phy51c1ans, and a means
of dlstrlbutlon is needed These necessary and costly tasks, all of whlch

takes place after the laboratory synthe31s of the compound, are now almost

-




‘h“",~JHUV_'= ”f';ff“. R e
exclusrvely performed not by the Government but by the drug 1ndustry -'Leaving'
‘as1de arguments over Whether drug companles make too much money ot 1mproper1y S

,'advertlse or push some drugs, 1t ought to be qulte clear whether or not

some 1nterna1 reforms are needed that Wlthout drug companles we w111 not

have drugs.

Experlence, as well as common sense, should tell us that any

”igiven“druéﬁcompany is not g01ng to engage 1ts’11m1ted resources 1ngthe:costly~

: f;process of commerc1a1121ng a new compound 1ﬁvéhée§ uh&é}fésaésﬁéfélséiéﬁ"“5t
tbGovernment grant‘or contract whlch 1ts competltors can then marhet aud
:eirepllcate w1thout.g01ng.through much of the research performed.by.the flrst
ﬂiwcompanp Thls is not to say that’ belng flrst or other factors.mlght not‘
-Fiorercome the dlsadvantage of extra.costs.‘ But in maklng.thel1n1t1alldec1310n_

' to 1nvest ‘one cannot know w1th certalnty what the ultlmate facts w111 be

And often one could dec1de to rely on nonpatent factors only after some

1n1t1a1'1nvestment. We could for example hypothe51ze that a drug company B

mlght screen a nonpatented compound and do some lnltlal testlng, and based

_on that dec1de that the market potent1a1 is so hlgh that they W111 go ahead :ﬁﬁbwi;

.regardless of patent rlghts. On the other hand the market may be such thatzn&fﬂ
tlt would ‘be unprofltable to proceed without exc1u51ve rlghts If you happen if
to be the unlucky soubé)who suffers from a relatlvely rare dlsease,_lt w111 ”
_':probably be of llttle interest to you that the reason a known cure d1d not
fget produced mas because 1t Was made.unprofltable b;ﬁGovernment patent.polfcy

ﬁ_supposedly de31gned to foster competltlon

But, of course, the example glven above hypothe51zed that the company was
W1111ng to undertake some 1n1t1a1 screenlng and testlng before maklng a

dec1s10n.‘ Agaln, vhile that makes an 1dea1 hypothesls, in real.llfe C
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S 1t seems apparent that drug companles do not behave that way 'The'managers |

- protect and control.’

ZfWhat I am saylng 1s that 1f you w111 look beyond slogans and pa551ons

:”Ffand attempt to address the real manner in Whlch.the pharmaceutlcal aIn(iustr'

"operates you w111 f1nd qulte 11terally that a t1t1e 1n-the~Governm 1t pollcy

Mf 1s golng to have the tendency of condemnrng some person elther t needless

“suffer1ng or an early death because the commerc1allzatlon of some compounds
f was made too rlsky or unattractlve for prlvate 1ndustry to undertake
fdthxnk you w1ll also f1nd lf you really analyze the 51tuat10n crltlcally'

:fthat 1t confounds reason experlence, and reallty to belleve that a t1t1e—1n-

'have been developed lf the 1nvent1ng contractor held patent rlghts. fﬁ:':“i7

ihopefully havrng lmpressed upon you that we{are dealrng w1th an lssueﬁ;.ir‘
whose resolutlon can have profound 1mpacts; l urge you to open four mlnd
.and to be w1111ng to engage in a detalled and reallstlc analysls of.thellssue.
_Thls Lssue must“not be resolved through slogans.or rhetorlc. All of us must:
'lhe Wllllng to eramlne ratlonally and in some depthlthe realltles of theldw

'}_s1tuat10n and the 11kely3results of alternatlve polches. l'f;”’:""

In your remarks openlng the hearlngs 1n questlon you stated that your a

S

‘3of these companles seem to flnd 1t more to thelr advantage to concentrate

the development efforts.of these_companles on-compounds,whlch_they oan f"”-:“

the Government pollcy w1ll have the redeemlng beneflts of lowerlng the prlcesﬁ

of other drugs or of leadlng to the development of some drugs whlch would nott

g

commlttee would examine three problems. Unfortunately, these issues are




f: the,resolution}‘

; For example, yOu f1rst state that “there is a problem of lncrea51ng economic ;Gf,l‘

‘concentratlon brought about by the grant1ng of patent monopolles to 1nd1v1dual

flrms for dlscoverles whlch result from Government flnanced research and

Llopment contracts What evldence do you have‘that the‘retentlon of

'_ 1n any lnventlons by Government contractors haslled to 1ncreased

concentratlon of any 1ndustr1es7 How do you know that Government patent

':pollc1es have in any way contr1buted to the concentratlon of any 1ndustry7

s the nuclear energy 1ndustry any more or 1ess concentrated because the

'lprovernment retalns rlghts in that area?

Next you seem to be saylng that Government patent pOllCleS that Ieave 1nven—'"ht
}li_'h "7 tlons in contractors may favor larger flrms that get the bulk of Government '5‘th
_“contracts. Actually,'1f the matter were analyzed carefully one would probably
‘h{flnd that the competltlve p031tlon of small flrms v1s~a—v15,ﬂ larger compet1— ‘;fi:
L o e P
'j-tor{vmmdxk affected by,a’larger flrmjbelng allowed to retaln rlghts to

bn lnventlonjjk made underﬂp Government contracg' You would PrObany flnd"":

: that in the vast maJorlty of cases the domlnance of the larger flrm is a
'funct1on of f1nanc1al resources, econom1es of scale, access to resources,

-and marketlng and d1str1but10n systems w1th whlch smaller f1rms cannot h“:f’

'c0mpete regardless of the patent s1tuat10n. Conversely, you would f1nd N

'that smaller flrms are much more dependent on patent protectlon to maznta1n:_ o

thelr pos1t10n in the spec1al1zed areas that they carve out for themselves. 7__ﬂ:"

'Thus, if the Government takes tltle to lnventlons made by small flrms underf
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Government prlme or subcontracts thelr competltlve p031t10n can be put in

Jeopardy s1nce larger flrms would then be able to make use of the 1nvent10n,‘r,f,,l

! nd the smaller flrm would not be able to obtarn the protectlon of patent
:_rlghts And we must assume that trade secret protectlon 1s ruled out slnce 5

'ﬁthe results of Government supported R&D would normally be made avallable to‘

"'ﬁthe publlc.“:dfdvif

'Moreover, you would probably also flnd that small bu31ness would be placed
at a greater dlsadvantage 1n competlng Wlth larger flrms for Government

._'contracts under a t1t1e-1n—the~Government as opposed to a t1t1e 1n-the_- RS

contractor polrcy Large flrmsj,that ‘are less dependent on: patents to malntalni '
' thelr p051t10nsﬁpw111 probably be more W1111ng to compete for and accept
Government prime and subcontracts regardless of who gets the rlghts.- Thus, e

a t1t1e*1n~tne~Government pollcy would probably have the effect of addlng

‘to the already heavy concentratlon of Government R&D funds in a few large

flrms,

. Next vou stated "there is alproblen of assdg;ng that.nevlv acqulred ii
.technologlcal 1nformatron developed at Government expense and not of a
:cla551f1ed nature 1s-d1ffused throughout our society The Amerlcan people B
'foot the bill. Do theyxrecetve cowmensurate beneflts from thls work7"” ;fpl
Thls is a falr.questlon, and it should be one of the pr1mary focuses.of.f
;any inquiry 1nto Government patent pollcy What I thlnk many of us are
trylng to say is that the publlc w111 not get "commensurate beneflts ‘lf
the GoVernment 1n91sts.on acqulrlng rights tolrnventlons‘and therebi.f

_ destroys the incentive, in a significant number'of'cases,-for-private; 7




--_: to hold further hearlngs. However, ‘I would be less than candld 1f L dld

... 11 ~

.companles to lnvest 1n the further development of these 1nvent10ns. Indeed .

such a pollcy may favor state subsidized fore1 n f1 8. that can afford to
: 3 - upﬂtg] Iv;‘:,&\ G ztrn st %@Mo\a .ﬁm bl !"?L ﬁ.hei# WBerilly |

: develJ%]lnventlonsibecause of advantages afforded them by the1r Governments :

'that have nothlng to do Wlth patents.'”

'_Flnally, as a varlatlon on the prlor questlon or perhaps as an answer to

rou ask "Is the Government g1v1ng away more than 1t should in the'f:__:

:b;grantlng of 1ts R&D contracts” Is 1t p0351b1e to recover part, or. perhaps _

P “., _ﬁ

"all' of our expendltures on research and develoPment?" Thls questlon agalna

' *ra1ses the glve away spector One could Just as well ask Whether the f:

.Government 1s "taklng away"'too much in ltS R&D contracts.: We should be

attemptlng to determlne whlch pollcy or comblnatlon of‘pollcles Wlll best
-promote economlc growth, competltlon, the defense needs of our country, or -
other obJectlves that’ may ratlonally be shown to be lnfluenced one way or

the other by patent pollcy Let us attempt to Judge these matters through o

reason and ana1y51s and not by value—laden slogans.

1 and'I am'sure many other'persons who do not-agree'with Mr.‘Gordon‘s viewsf

would be more than w1111ng to testlfy before your commlttee 1f you dey’de

. not tell you that my organlzatlon would prefer that your Commlttee not hold-“
‘further hearlngs 31nce events to date strongly rndlcate that the Senate o
hSelect Commlttee on Small Bu51ness 1s belng used 51mply as a soundlng boardh‘

to air the v1ews of Mr. Gordon, and not as part of any ratlonale process"'““

- to arrlve at balanced conc1u51ons and recommendatlons concernlng Government' _“

ﬂpatent pollcy
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I requesf'that Ehiéﬁle;ter be madéla part of the heaiing_fepord;

-Respectfully youfs,:;.

Members, Senate Select Commlttee on
'*Small Bu31ness L :

Mbrs'of organizatibﬁ Sehdiné.lﬁr
and other university groups..
NSF Over31ght Cmte Mbrs L




