ISSUE TO BE RESOLVED:
| ~ Does the Federa] Property and Adm1nlstrat1ve Serv1ces Act
_'(40 USC) auth0r1ze the d1sposa1 of Government owned patents?
'.And, 1f so, must patents be d1sposed of by pub11c sa1e after
advert1s1ng aS‘generaily requ1red by the Act, or do patents fa11' o
within one of. the sect1ons which 1n certain c1rcumstances al]ow

._'property to be d1sposed of by negot1ated sa1e7

-CONCLUSION
Both the language and the 1eg151at1ve h1st0ry of the Federa]
Property and Administrative Services Act (40 USC) evidence tnat:
Government owned natents are included as propenty which can be.
-disposed of under the Act. A strict construction.of the language
._of section 484 {e)(5) - which in our opinion is in.accord with -
| the explanation of the section in the. 1eg1s1at1ve hTstory and in the_
Comm1ttee report - would re11eve all Goverament-owned patents as -
:'a class of propenty from the general requirement for disposal by
p@b]ic sale of the Act,if.the Admfnistrater determines-that_‘
: negotiated disposal of Government patents at a fixed price.w111ﬁ
best serve the interests of the_Government. Hewever, regardless .
of the interpretetion of section 484(e)(5); patentsIWhose subject’
matter prnmotes the health, the safety, or the national security of
- the public, may be exempt under 40 USC(e)(B)(B) from the requ1re-

N ment of disposal by public sale.




 HISTORY OF THE INCLUSION OF PATENTS IN THE SURPLUS PROPERTY ACT OF 1944

'fhe Surplus Property Act of 1944 was passed to authorize the dieposal

L of Government property wh1ch had been purchased for the war effort and

. now was no 1onger needed or obsolete.

"The Act contained a prov1s1on which requ1red Agency heads to not]fy
| the Attorney General pr1or 'to the sale of certain types of property.
'Patents-were positively listed among the types of property for which
such notice was required; .Acc0rd1ngly, by negative;implication it.g 3
~was clear, patents were surp]us property which could be disposed of
“under the Surplus Pronerty Act. “ | |

The inc?ﬁsidntnf patents as disposable property under the Surp1us-
Property Act-of 1944 was consciously considered ty the members of
Clongr'e.ss. -Originaily, -onTy the Senate bi'H.S. 2065 required that th_e :
'Attorney General be notified‘about the saie of patents_prior to the-"
.transaction. 'The House's notification provision in n.R. 5125 listed
all the same types of property as the Senete bill with the excention
- of patents. The conference compromise accepted_thelSenate'rather'
than the ‘House version of the not1f1cat1on prov1s1on as the final
_prov1s1on for the Act.
Further evidence of the conscious cons1derat1on to include
- patents as disposable property is noted from the f0110w1ng remarks
made.by:Senator Stewart, during the Senate hearing on that bill:

H4
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'fI_know of no estimate of the value of this gfeat'yariéty _ 
- of intangibTe property, includiog‘industrio] technioues; B
pfoceéses;zond_invehtions whioh have been developed in |

- Government plants,zat Governmeht-expense,.or under Govern; -2
‘ment sponsorship, or which have been vested in the”A1ign |
Proporty'CUStodian under the Trading wifh the Enemy Act. . .

'These,too, will become Government surplus and should bé |

_:-made available to 1ndustry in SUCh a way as w111 best

| promote the public 1nterest

It is well remembered that during World War No. 1 there
‘was a concentrated technical development .incident to production
for wor equol to a far greater span of peacetime years. There
fs every evidence that our technica]'étrides in the presént.
conflect are even more spectacular. These new'techniques'con-
: stitufe an important properiy andrtheir disposo] is a hatter-of
concern, not merely to the individuals and_corpo}ations that
- may obtaio'them,'but to our society os a whole. Théy afé of
| pecd]iar interest to small business._ They might_become a fateful

'instrument in the hands of monopoly. Their distribution may be

a determ1n1_g factor in the character of our future economy

The question of the Government's protection. of this property

against attempts to secure private patents thereon apparent?y

muot be considered with that of disposal, if the Government is to

have this property to dispose of. Already there have been reports
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B of_private-individuais_securing patents on processes developed

in Government plants, ih the development of which they had no

~part. The War Production Chaifman, Donald Nelson, recently
~said that this very thing had been giving him a.gfeét deal

 'of concern, and that there had been no machinery set up to B

prevent it.

L It'appears that 1ittle if anything in the way of public

“policy has been determined with regard to this intangible
~ property. This phasé-of the subject has had 1ittle investi-
gation. In the interest of a socially sound distribution of

_war—surp]us property and in the particular interest of smal

business disposition of this class of property should be

-fu11y stud1ed and carefully planned.

Thus it is h1gh1y 1mportant that techn1ca1 1ntang1b1es
be included in the: plann1ng-11st. I should Tike to add that

this class has also been included in the classification of

~ property for the disposal of which the board must obtain

specific clearance from the Attorney General, It is important

an contribution wh1ch the M111tary Affa1rs Comm1ttee made to the

'b111 " (Emphas1s added)

90 COngreésiona1 Record 7251
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HISTORY QF-THE‘INCLUSION OF'PATENTS IN THE FEDERAL PROPERTY AND

ADMINISTRATEVE SERVICES ACT OF 1949 -

i The Federal Property and Adm1n1strat1ve Serv1ces Act of 1949
7:(40 USC) was passed to provide a more eff1c1ent system of managp— s
ment for Government property. In order to accomplish this goaT
Congress estab]ished'a.spedal égency and delegated to it;'ﬁhe bower ]
- to purchase, the power to utiTize,”and the power to dispdse 6f

_rGovernment property.' The disposal authority'grantéd under the

Federal Property and AdministratiVe'SerVices Act of 1949 approxi-
'mated the authority g1ven in the Surplus Property Act. The pro-

vision of the ear11er act wh1ch called for not1f1cat1on of the

Attqrney General prior to the disposal of a patent, was incor-

'popated into the later Act at 40 USC 207. So,.again, by negative

~implication Government owned patents were disposable under
40 USC 203,_"by sale, exchange, lease, permit, or transfer."
In 1958 the section of the '49 Act which called for notifi-
cation of the Attorney General prior'to the.disposition of certain
| types of~pr0per£y was-amended.as 40 USC 488. Although certain
| broperty'was de]etéd from.the 1ist of property for whiéh notifi-
~cation of the Attorney General was required prior to disposal, patents
Vwere not so deleted. And as the Act presently stands patents are .

1nc]uded in tn1s notification section.
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Sihce_Congress.dé]egated its Constitutioné] aUthority to @iSpose
‘of surplus Goverhment property, first in the.Surp1usrPkopérty Act
.0f71944 and later in the Federal Propéffy and Administrative'Services
| Act of '49,-pdteﬁts have been inc?uded:as_the type of property for
- which notification of the Attorﬁey-Generallpriok to disposairwa;
- required. If Congress did not want patents inciuded, it would have ’
_ dé]eted'ﬁatenfs in_the later Act or one of the Amendments to the
Tater Act. C]ear]y,rCongress-fhtended,.and did fnc]&de pétentS'as

rprdperty-which c0u}d be-disposed‘pf under the 49 Act (40 usc).




NEGOTIATED SALES UNDER THE FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES
- ACT_OF 1949 - ' |
'The.major purpose of the 1958 Amendment,to the Federal_Propenty and
Administrative Services Act of 1949, hased on S. 2224 was: -
“to prescribe the situations in which disposal of
surpius Federal property ....must be accomplished
by public advertising, and those in which disposais ~— - ..
of such property may be accomplished by negotiation."
'Congress intended that this .amendment '
“w0u1d prov1de a "charter" in the field of surp1us
‘property disposal comparable to the one contained oo
in title 111 of the Federal Property and Administrative -
Services Act of 1949 applicable to the procurement of
‘Property and services." Ibid ,
Th1s Amendment established permanent author1ty to d1spose of surp]us
property by negot1ated saTe in certa1n defined instances. Before its
- passage there had been a success1on of temporary’ grants of such authority.
Tw1ce, in the nine years prior to the grant of permanent author1ty, the o

- temporary authority Tapsed | If the Adm1n1strat0r felt it was in the

- pub11c interest to dispose of surplus propertyuby negot1ated sa]e, during -

the time when the temperary'autnority_had lapsed, the Administrator would
have to obtain special legisiation aufhorizing him to negotiate a sale.
- 'A}so,rif“the;Administnator fe]t_thef disposal to a particu1er partyi
' was'desirab1e and in the public interest he would have to obtain special
1eg1s]at1on enabling him to negotiate a sale with such party | |
In order to remedy the prob]ems created by hav1ng to per1od1ca11y seek
-special legislation due to'the inadequacies of the_temporary authority, the

General Services Administrator submitted a bill (S. 2224} which provided for
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a permament author1ty “for negotxated sales in certa1n situations. The

proposed bill was subm1tted to the Committee on Government 0perat10ns

:_ The COmm1ttee, hav1ng stud1ed negot1ated saTes for a number of years
_ fe1t that d1sposa1 by negot1ated sa]e was, in the s1tuat1ons des1gnated by

-the b111, in the pub11c 1nterest Accord1ng1y, the Comm1ttee after mak1ng

s]1ght alterat10ns to the bill, passed 1t to Congress who enacted it as

40 USC 484.




 OPTIMUM RESULTS FROM PATENT DISPOSITION CAN ONLY BE ACHIEVED THROUGH
NEGOTIATED DISPOSALS | L |

.For'reasonsrwhich are discussed below, the'authbrity'to dispose of
rGoVérnment patehts by negotiation is necessary to insure disposiﬁion'Of
_ .pate'nts in a reasonable manner and to secure 7the-_ .ra.pid transfer of . .
..rtechﬁd1o§y to the pub]ic-markef place. _.' -
o A pateht is a col?ection of rights, the right to make,.the.righf to
use, the right to sell, and the right to exclude others from using any of
the aforementionéd rights. A patent holder-can assign alil his rigﬁts to‘
one person; or he can transfer a.more_limfted right'tb one 6r moré persons.
.-Thereby the patent holder can licénsé~ é means for transferring.rights- qné
person or several persons to make,. use, and sell the invention under an
infinite variety of conditions, or the patent'ho1der'9an transfer the.whoTe
~ patent. The onTy practical method of sé}e, which-wi1lfprovide a vehicle
'_: whereby both the vendee and the vendor can conéider and -agree upon what
..cqmbination of rights and conditiohé under the pafent, they wi]]'respe¢tive1y
ﬁuy and sell, is a negotiated sale. | | |
In.order to be commercially useful, a substantial number_bf patented
inventions licensed by the Government, need further deveTopment.-,TherefObe,
~when Ticensing a patent,'the Government must insure that the 1icenéée Has
'-the:qualjficatiﬁnsnecessary'fOr developing the invention covered. If patents
were Iicensed.under the general dispoéal pkoviéidﬁ of this Act, which fequires
a public sale after'advertising, patents would have to be licensed to the
highest bidder regardless of whether such biddef was considered qua11fied
to develop the patent. ‘Again, negotiation is the only practica] method of

’_.disposa] which would allow the se]ectionlof a qualified licensee.
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We believe that Congress intended to authorize the disposition of
" Government owned patented thrdugh-negotiated sale in the Federal Property.and 7
 Administrative Serviées Act. Evidence which supports'this belief '
- is set forth below: | | | |
A The purpose of the '58 Amendment was to provide a
- charter in the field of disposal comparable to the one for
'?rocunement”confained in Title II1. And morerspecifica11y,
“as pointed out by Mr. Gasgue during the Senate Hearings of
'_-the Commi ttee on Government_Opération, the purpose Was fo_
provide a permanent charter for negotiatéd_sa1es, which
would corkéspond tb.the authority for negotiated procure-
" ment in title IIL. |
The procurement authority granted in Tit]é I11 extended
“to the General Services Administration the
- principles of the Armed Services Procurement
Act of 1947, with appropriate modification
principally designed .to eliminate provisions
applicable primarily to the military."-S. Rept. .
No. 1158, 81 Cong., 1st Sess. (1949) p. 94
Title II1 adopted most of the sections'of_the Armed Services

Procurement Act of 1947, including those which authorized procure-

‘ment by negotiation, such'as sectTon (2)(6)(]0). This section

 ns“ éUthDri2ed“procurement by negotiation of property -and serviceS-f.
fof which it is imprécticab]e_to secure competition. "According
to-the Senate Committee fhat reviewed this section.of the Arméd
Seryices Procurement Act of 1974,'pateht coverage was listed as

2
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a reason making it impracticable to secure bompetitioh and Justifying .

the procurement of the properfy or serﬁices through negotiation.
J_'Since5ﬁnder Title III patent coveragé could be cited as a reason
"Vfor'negotiatidn, it could be concluded from Congress's stated -
“intent, that there was to be a corresponding section‘ih_this
' -aﬁendment which fnvo?ﬁed patents as a justification for dispbéa]
;;of property throughrnegotiation. This conc]uSidn.is not disturbed
by the ComptfolTer General's 1nterpretatidn 6f 10 USC 2304-(a)(10) '

'(former'séction (2}(c)(10} of the Armed Serviées Protection Act).

~in 119 USPQ 187-(0ct. 6; 1958), requiring purchase from a Tow bidder |

whéther.or not the patent holder, since th?; 0pinioh waé given months
after the '58 Amendment: was enacted _ .

B. Another section of Title III (41 USC 252 (11)) authorizes the
procurement of research and deve]ogment work by negotiation.

o Again; considering the purpose of the '58 Amendmeht as'pOinted out
'by_Mr. Gasqﬁe, it woﬁ]d seém_that Congress would provide for a -

| corresponding section fOr.disposa1.by negotiation of patented.'
inventions in return for their further development. There is little
difference between the Government licensing a patented invention to
-a party who will develop it to the point df'commercia] utility, and -

the Government procurement of that same development for a fee.

- The only difference-here would 1ie.in the consideration being offered

by the Government - a license under a patent rather than a fee.
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--C. iSince negot{afion is the on1y.practica]-methbd for disﬁoéition
- of Govérhemnt owned pafents; the authority to dispose of patenté
;by negotiation-is nécessary-for the nbrma]'pérfofmdnCe of agency
"duties; It wouldrbe 10g1cél'to assume'thét Coﬁgress-woulq authorize
such‘fof.an orderly performance of agency_duties. '
D. IWhen.Senatok Stewart addressed the issue of pétent'disposal'
"during the Senate hearings'on'Senate- Bill S.2065, hé stresséd.
thé need for special treatment of disposal of this property.
0bvious1y,-no.such'special disposa] provision wés written into
either the Surplus PrOperty-Act, or the first draft of the
| Fedefal Property and Administrative Sérvices_Act. Sinﬁe patents
: Were clearly property which tou]d'be'disposed of under the Act, .
Congress must have been satisfied that, the-genera} disposal 1anguagé
of the Acts adeduateTy providéd_for'the disposition of patents.
 This conclusion is supported by the fact thét the Surplus Propérty.,'
Act of 1944 authorized negotiated disposa1 of'substantia11y ali
© syrplus property without requiring special authority to do so.

' Fﬁrther, the first draft of the Federal Property and Administrati&e

Services Act a?so_proyided_such_a general authority, althoﬂgh:0n1y
for a _yea_t".' | | ' - | |
In 1958, several years after the.year long.genéral authority

‘.jgranted in the Federal Proberty'and Administrative Services Act
1apsed, an Amendment was enacted which grahted permanent authority
to dispoée-of-surp1us broperty by negotiation in defined instances.
"Because the former Acts granted.the authority to dispose of patents

‘by. negotiation, an inference can be drawn, that the '58 Amendment
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‘was. intended to prthde the same authority as.thet granted in-the :.'
ear11er Act This. 1nference is buttressed by the f0110w1ng -
'argument. Patents .had a]ways been 1nc1uded as property which was
- disposab]e under the Acts either-by advertlsement.or,through
negot1at1on at the Adm1n1strator s discretion. Since patents
were: not speg1f1ca11y exc]uded in the '58 Amendment, patents
can be presumed to be d1sposab]e by negot1at1on .as long as the
CJrcumstances surround1ng ‘the d1spos1t1on comp]y w1th one of

.the,1dstan¢es:ﬁprdwg1chfd1sposa1;by“negotlat1on is authorized.
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* EXAMINATION OF THE NEGOTIATION AUTHORITY IN THE ACT FOR A SECTION WHICH
COULD SUPPORT A GOVERNMENT-WIDE PATENT LICENSING POLICY |

The Act requires, in_a]] but a few 1nstances; that surplus propertyl
be.disposed of by public sale after advgrtisfhg. The exéebtions to the
_ QUin; sale_requirement, or the instan;es'in which disposal by negotiated
ssales'are auﬁhorized; were incorporated into the Act by Amendment in 5958
as 40 USC 484. These provisions were desfgned to provide for the instances
in which the General Services Administrator found it beneficial to dispose
of surplus property by negotiation. |

To insure dispbsition of Government patents in a reasonable manner,
'under.the Federal Property and Administrative Services Agf, it is necessary

to find a section which authorizes the disposal of Government patenfs'by'

negotiated sale in the Act. And further, if uniformity is to be maintained

for the disposal of all Government patents authority must be found in the
" Act which could support a Government-wide patent policy which would be
. equally applicable to all patent disposaTs for all Executive Departments
~and Agencies.
After examiﬁing'each exceptioh,-aé set forth as fo110Ws, to determine”
 whether it was capable of suppdrting a Government—wide_patent Titénsing‘
poTicy as mentioned above, it was.concluded forlréésons'which follow
each exception section respectively, that only section (é)(5)=cQu1d 

, possib]y,support'suCh a policy. '
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484 (e)(3) |
'7D1sposais and_ contracts for dlsposa1 may be negot1ated under
' :regu1ations prescribed by-the Administrator, without-regard
-7t0 paragraphs (1).and (2) 6f thisISUbsection (the brovidions_
'5,:for pub11c sale) but-subject to obtaining such compet1t1on
as is feas1b}e under_the circumstances if: (parenthet1ca1 added)

~ (A). Necessary in the public interest during the

' « period of national emergency declared by the
President or the Congress, with respect to
& particular lot or lots of personal ;
property or, for a period not exceeding three
months, property as determ1ned by the S
Adm1n1straton, : . :

~ Comment: A Government~w1de patent po11cy cannot be
- based upon the limitation that a Ticense
may only be granted during a National
emergency or for three months as determ1ned
by the Adm1n1strator

(B) The public health ,safety,or nat1ona1 secur1ty
- will thereby be promoted by a particular
- disposal of personal property; S

Comment: A Government-wide patent policy cannot be .
: Timited to subject matter which is classified
~only in the health, safety, or national
security areas, but a policy applicable to HEW,
-VA, and DOT, could be based upon this Section since
=substant1a]1y all the inventions of these agenc1es
are in the area of health and safety..

. From the following exampie, given during the &
‘Senate Committee hearings on S. 2224, it appears
that an overriding concern of the drafters was,
qu1ck delivery of the health product

~"{(B) If the public hea]th, safety, or
national security will thereby be
- promoted. There are three elements in
there: Health, safety, and national
security. We would like to cite an_
example of the public health aspect.
We had a case several years ago
‘where specially designed equipment was
manufactured for the Government to make
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yellow fever vaccine during a period-
.when no manufacturer could be found who
- would undertake manufacture of the
vaccine.
"The Government flna11y found one - _

“such company. If he could buy this Govern-
ment equipment, he could be in production
in 60 days: otherwise this production
would start in about 6 months. Only a
90-day total inventery of yellow fever
vaccine was available so that speed was
important. If he brought new equipment
“then the Government-owned equipment
would be worthless, since he was the @nly
manufacturer would could use that equip-
ment." Hearings before Senate Committee
on S. 2224 (Federal Property and Records
Management), 85th Cong., st Sess (1957)
p. 27

- From the fol]dwing example, also given during the

" Comment:

Senate Committee hearings, it seems that the

" drafters did not feel wide scale advertising

was necessary in disposing under this section.
The drafters believed that the Agency officials
would know who was interested in the product
from experience the Agency off1c1ais had in

the area.

“Mr. Tuttle, Yes sir. There are cases
where a Government agency, such as in the
‘medicine case, has such technical knowlege -
of a particular drug, who its suppliers are,
who its manufacturers are, that it is a- . '
very simple matter to determine who is

- interested in buying this deteriorated drug
and to determine that there is no use trying
wide-advertising.

We must try to sell it to somebody who

-can handle it." (Id. at p. 21-22)

Pubiic exigency w111 not admit of the delay 1nc1dent

to advert1s1ng certain persona1 property;

From the legislative history of the Act this section
-is directed towards perishable whose value or usefulness
rapidly diminishes. Patent property does not rapidly
diminish in value or utility, therefore, patents are -

not property which could be disposed of under this
section. y
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(D)

The personal property involved is of a

nature and guantity which, if disposed

- of under paragraphs (1) and (2) of this

subsection, it would cause such an impact

‘on an industry or industries as. adversely

to effect the national -economy, and the
estimated fair market value of such property
other satisfactory terms disposal can be

- obtained by negot1at1on,

Comment:

(E)

Comment:

(F)

'Comment:

(6)

" Comment:

From the 1eg1s]at1ve h1story of the Act this

~section is directed towards the disposal of -
.a large quantity of goods. A sound govern-

wide-wide patent policy must require patents
to be disposed of on a case by case basis,.
therefore this section could not support

a Government-wide patent policy.

The estimate fair market value of_the property

, 1nvo]ved does not exceed $1,000;

A Government wide patent ]1cen51ng policy
cannot be constrained by price 11m1tat1ons

Bid prices after advertising therefore are not
reasonable (either as to all or some part of the
property) or have not been independently arrived
at in open competition; _

A basic requirement of a Government-wide patent

" policy is that it enables negotiation from the

inception of the disposal. Since 'this section
allows negotiation only after an unsuccessful
public sale has been conducted, it is not
capable of supporting the aforementioned policy.

With respect to real property only, the character
or condition of the property or unusual circum-

‘stances make it impractical to advertise publicly
for competitive bids and the fair market va]ue_of

the property and other satisfactory terms of
d1sposa] can be obtained by negotiation;

‘Since this section authorized the negot1ated

disposal of real property only, patents,which
are personal property could not be d1sposed of

'.under this. section

- 17 -




Comment:

()

Comment:,

484 (e)(4)

The disposal will be to States, ferritories,

possessions, political subdivisions thereof,
- or taxsupported agencies therein, and the

estimated fair market value of the property
and other satisfactory terms of d1sposa] are

~ obtained by negot1at10n,

A Government_w1de patent cannot be
restricted to the Timited number of potent1a]

- purchasing parties listed in this section.

especially in light of the fact that the partieo

- 1isted here have little, if any, capability to

bring the patented invention 1nvo1ved to the
marketplace. :

0therw1se author1zed by th1s Act;

~There is no other section in: this Act wh1ch -

authorizes the disposal of patents by
negotiated sale.

D1sposa1s and contracts for disposal of surpIus real and

-re]ated personal property through contract realty brokers

employed by the'Administrator shall be made in the manner

followed in similar commercial transactions under such

regulations as may be prescribed by the Administrator:

‘Provided, that such regulations shall require that wide

public notice of availability of the property for disposal

‘be given by the brokers

_ Comment This section.authorized d1sposa1 of real property
and related personeal property. Since patents are

~personal property they cannot be d1sposed of under
this section. _ '




484 (e)(S)

Negotiated sales of personal property at f1xed prices’

may be made by the Adm1n1strator either d1rect1y or through
- the use of d1sposa1 contractors w1thout regard to the
"11m1tat10n set forth in paragraphs (1) and (2) of th1s
subseot1on. Provided, that such sales shall be pub]1c1zed
to the ‘extent consistent with the value and nature of the property
involved, that the prices established shall reflect the o
‘estimated fair market value thereof, and that such sales
-shall be limited to those categories of personal property
as to which the Administrator-determines that such method
: _of disposal w111 best serve the interests of the Government,_
(emphasas added)
Comment: . The language of this section clearly authorized
the Administrator to dispose of certain classes
of personal property by negotiated sale, when he
determines that in the interests of the Govern-
ment this class of property should be so-disposed.
. Therefore; if the Administrator determined that
in the interests of the Government, patents, as
~.a class of property, should be disposed of by
negotiated sale; this section could support
a Government- w1de patent policy.
7 From an exp]anat1on appearing in the comm1ttee réports, séction
 484(e)(5) author1zes\the Adm1n1strator to make a determination that a certa1n
class of property should be d1sposed of by a negot1ated sale, and it
‘ further authorizes the Adm1n1strator to exerc1se'h1s discretion as.
- to whether to dlspose of the property himself or to d1spose of the property
through a disposal contractor. The authority, to hire a disposal

contractor was suggested by the Hoover Commission as being necessary,
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"that in certain selected, highly technical categories
-the Government ought to endeavor to use commercial
concerns highly qualified in the marketing of such
. items." -Hearings before Senate Committee on S. 2224 _
- (Federal Property and Records Management), 85th Cong.,
1st Sess. (1957), p. 27 _

The fol]ow1ng, is the only examp?e C1ted in the Comm1ttee
Reports as being within 484(e)(5)
"greater net revenues can be obtained by selling certain .
types of surplus personal property at fixed:prices in

advance of sale at current market levels with wide
advertising of these fixed prices.(emphasis added)

Exaﬁp]es are complete aircraft having-commercia1'va1ue,
aircraft engines, vehicles, and in some cases spare
Cparts."  (Ibid)

. Considering the inordinate stress whieh'Wae p]aeed'upon the
authorfty to hire.disposa1 contracfors in the.legisiative.history,
and the purpose given fer tﬁe hiring of these contractors, and
' _'the type of property listed in'the'abOVe'examp1es; we.fee] that

_’missection was designed, primarf1y for the disposal of highly

. technical classes of personal property in which pateptsmuet
_sureiy be included. Based on the explanation of this~seetion by7_
Mr. Tuttie during the Senate Committee hearings (Ibid) we also
~ feel. that the Administrator is authorized to dispose'of_such- |
{property,himse1f if'he'mxseses-thenecessaky expertise, or is
_ authokized to employ disposal contractors if he does hot poseess_
the technical expertise required to make a proper disposal. This

alternative discretion in the Administrator appears to be antipatory

- of the Ticensing function undertaken by NTIS. The Government would

hot undertake disposal of the highly technical e]ass of personal
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.pfopefty to be cdvéred-by_fhis sectibn, béforé aﬁ-expertise.équaf

to that of the described disposal contractors was devé]oped in the -

60vernment.l, | ' .
'j _Before this section'éan be used there are,twd requirements which %

‘;muét.be‘satisfied, the firﬁt is_noticé of sale, and the second is thatﬁ

the property dfsposedcﬁjwmst'be;sbld‘ata:fixéd'prite Since the'meah§;

for_comb]iance with thé first'fequirément is‘bbvioué, it need not be

- Coyered ﬁere. As to the second requirement of fixed prjce, there is

no explanation of this term in the Legislative history. We héve

'_ interpretéd fixéd price to meaﬁ'the “bést deal® fof'the deefnment,
“father than maximum monetafy return. This interprétation will allow

“the Administrator to fix the price of what is being sold in money,

_other consideration or sore combination of the two. This broad

'interprétation is necessary because there-wii1 be instances in which

it is in the ﬁub]ic iﬁtérest; and thereforé tﬁe “best deal® fofathé"

E Government to fix consideratfon in terms rather than_mbney. An éxampie-

of such a situation usually occurs when the Government is to license

a patent_geherated by 2 ' Research and Development Agency. . .
 Patented inventions generated by these agencies in large méasure

:réquire-further testingland development before they are commercially

_USefu1. These inﬁéntions ordinarily repreient a substantial improve;

meht td the technology existing in the market place. It would therefore

seem that the "best deal” for the public and the Government would be the

o rapid delivery of these inventions to the public at a reasonable cost.

- 21.“




L

If the Government charges large licensing fees, it could result in

increasing,the'cost to the public of the invention, for the cost of the goods

to the public will be figured by adding the cost of the Ticense to the '

cost of the_reductfon to pradtice of the invention. -Therefore, under__f_
" these circumstances, the most'important paft of the "fixed price"-

is the plan of development which a licensee is willing to be committed

to, rather than a money return to the Government.

We have not investigated section 484(e}(5) further because as previous?y"

~mentioned section 484(e)(3)(B) authorizes the disposal by negotiated

sale of patents in which HEW,;VA, or DOT have a proprietary interest.

P.S.  An amusing  corollary to the above is that if you accept the

argument used in Public €itizen, that the Departments must
- have statutory authority to dispose of future inventions, the
above would support an argument that the Act provides such
“authority. ’ IR _
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