
'.'. -.-. -':~. .. .' '"......"~."..,....~-,."'" "-,,,,-.--,, ~

"

,DRAFT 2/10/78 '

",,!',

Dr. Frank Press
Director. Office of Science

and Technology Policy, ,
Executive OUice "f the 'President . " , , ':: .

c /:t~~;d~G~~;:~;;.B:~;i;i_:fj~~~i:~:':~,·\~':~?'~·..>
, The",Departmertt'of'}:nergy' isawarej"through ':several, ~ommunications with,~,(:X,,_~

" your office. that you 'are in the process of preparing can issue paper' and '. :'~':'"
""'~,:':<';,;";:o~;:~';;';~i}}_:,:::',~', '>~Y;~~\~,: __ ;·:··,~ :;-':: ~:::,~c~:':":', '.•. ','.. ;\),C'{:{:~~\:,:>,' '.:~:.:;~:.,:'::"':>'-:<"', ::':i}:.;~~~}¥.~!:~~.{L. ,~'·t·_'::'?y ~,:~{.:::,' ',"""',':'':':':,', .'>~i{,.~~,:·.::t~

perhaps'recommeilciations to the President, on the "'issue of government,';,,',, ..:.. ,::';:-,,"' '.

patent policy~',/<As, w.e understand' it. the' re'cent 'concern for this issue, ',;';, ,:~.': '<

~:~:::~~~~:~l;~;:;~~~:;{::~;~b:.::::~:::;~i~,~
Senator Gaylord Nelson's Select Committee' on Small Business during'.. ':' ' "',:.:',.: '

. ., '.;', 'Z-,\:_;~·'~~')lJ~J/\~t:.:~.;;~N'{> ~ .~;,- . '>"i';:" _' :.: '€::i:':;.,_,:,,~~ .::' :';';' ..,.
December of last year. You have requested. and this letter is intended .; :,

::. .~. .. , , -, '.", -::~~,', ''',' ",~ ,::,,:::-,;:::,,::,:'''·:;;·'.;f~~:~,~:,}:~,;:.<~,:~:<\! ,/i\':;>; ..{~_>:;;,'::;:-}i:?~ :':',~ ',-. ·'·::':~::~·'.;?(,~::>';'r':::::::.~'{~{,·;;;·~·t'
to provide. the Department of Energy's. coriirnents :on "this :issue~', '·'.i:'· ',::',\ :::::;~,:'c:: ..

''' .. ::~~::.0-_.,.: '.. ,~",.:~_:,..~ '"~.~:~:~C.!:"':'::::'?(L-f'.\:i:}:,F::::')E?~},~:~
~. YQu know. government patent policy is a highly emotional issue ,wherein ,

'-:'.':7-:".' -:.
•.. -:=.~-;,.,,::~...~.~'~'

a~yocates generallydke one of twoextrem~positions:"that the Govern-'
" .

'!',

(the '~:ttle policy) ;"or that the inventing contractor 'should retain title ;:i'
,0.,

;.-
',"".,-.,'.

..
'" to such inventions ~ith the Government acquiring a' free lic'ense to

,,'/

.~' utilize the invention for, government purposes, (the license policy)~'As; .~",'"

I' ~~:s~~e?~~~·:a~e'•. :lsO.~;:~~':f~~~i:i~lf~,~~}~:~i~i~t~~.~~~~~~f~~ri:1.i:~;~;~":?,;,,>.:
this policy issue. applying differinggtiidelines' and :policies 'sometimes .:';\::C::>

to government agencie~?'sometime:::·~ri~:~·~~~~~:~;~:;:~;:~;::f~ja:~~nc;.r:-\::;·:;: "
. :.:;-::-~., . '.'A - ;"-.

and sometimes to R&D programs Which ~ross agenc.ylines •
. ,'1'--,.'
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one of the most Yell thought out'policyexpress~ons. yas that

, ..,._......;.:.~-'-~ -~~._.~~ ......~.-".~

'O;e of the ll1o~trecent e'xPresSions of Cc:i~gresslc:inalPolicyon th:l.s·
~ ...:;

.·/,.~i~~\)'Jo/,D~

, I
in December of 1974 (Public Law 93-577). This legislative patent
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Represen:~i~~ ;o~nF .::s~~~e~iint':'c~~i~~ti·~~~h~cl"perts~h~k of the FTC, .,.
• 9 , .'. '. ~'••; "-'i-;i>:' ">~'.:: ";',.' ;<,:;: «.~, .> '.'.. .:...::. {--:-':.' -r,:~.:;-~:.;- .. ::_;{~~ ....:,>~.,

~d A,.,,,.n< A"o<o~ G~.;.l iohnH. 'h...fi.ld. In'''i<ion: ~M-'7
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governinE:;~tagenci.e~havingeq~ai or s~ile:r:: R&D

,-,...,.-:,-~- .. ' ~ . ;~.,~~'''~ .

However, the administrative' b~rden associated with the..'DOE policy; :;l.t '>c,,":

..' ...,.:'. '., . . __ ".",,~,-.,}~',',:",~~,:, ,~,\.",:,>. ,'. , ..' , .' .. "~~ ~~ ',:.-,~.':~'-.-;::}" __~"~,~, c,.- ,:·:,~·~;~\~~::<~:~:;'i~~;:',;~"~,-,
applied ,to ,governmeritagencieswith 'larger R&D programs~',:as wou1d'be ,the.',: <:':,'

case with the Department of Defense,', would be burdens.ome. to the"point 'of:;".:;"

becoming 'a substantial barrier to 'research: and' development :":'~'As',a':", '.'); ',,;':f>;;,'" i'i;."

result ,',we' cannot 're,commend the' DOE poliC;y, 'as;pIie that , cou1d.- be 'made : ~;.;:::::;">,,

app1icab],e to all' government agencies. ".' ':'Y:;' '" C" ',' .'"
. .~I

·"NoW-:Lthstandin.g thes~ problems; DOE
" ".," -<'-'.~~:.:-" ~.,

,.(·patent,p~licies, ~sperhapswou1dbe the case if':S~ch,~
.,.. -.' - " .', -- .'.. . ,,',:,.,,;, '0:.':;"",

',:., '

,~ ." ", applied .. to
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Even though the DOE policy is' adequate for the needs of this Department,

there are' p~ob:ieU:S:~\ ~1rst' and fore~ost~ the a~mini~'~rativeburdeni,,<3;,"',
" , ,'." .>~' ,,': ',: "~,~<:~;':::~,;¥~:t~':1i;~:: ,> -' '<::;f. "'., :..",,' ":::,' ,\'."" ,; ,::',:."-, :-'-';,':: ,);?~'::;~~:~,:\::;(:~~, . "..: "~;,-, ',: ,',' ",c, .;: ,~:'!:,:S~:·~~·:;;;;~;;;:;:,;:",\~~J~(.:;·",:

associated with' a: policy where the Government is 'presumed to acquire :,,':,'; ,
", ; .', . ":.~'J.~,} ':,'-:';;-' i~': . \~';? ' , ., ",' ," - : :'<:::~"'S:,\,:,~,~::..:i:~'::~~,>~/,~ ~}.;

.~i·i' title, subJect to.a waiver possibility, creates substantial. bu~dens in.~<\ '. '" :
:;<:; , . ~ ~.7",. , C.~} 1 ,,,->i.~ f" 1 '/ ~ :~ '~.:> '-,"~' " ,':< . 0': .~' !;to ,,:" :~~,~~ ",,~ • .)~g7 '.2 i:~~~~;~;,:C;~'~,;;~;'::'~~i~; ~:~;.~ ".
-:1V',' die requisitioning, negotiation and determination of waivers):£or both>,";:. ';'"
~~1 ~ ,,- \~ ;' ;:, .,:.\ .~:' '" -:f:~ ;'t~t .~. " ;'. .';1~~"'_ :...~.:j;\'~~:: tt;":',:;~ . :_~'~~~;.t1[~S·~:~FJ~, ',{X£.:~~,~~;'r~!f~~f;~~~J~:~~~~ ~<,~: '
',;';;;, _.. ' . this Department"and our 'prospective' contractors;' c'This,.in turn,"creates;!l,:y.v-,-, .'
~,.r!;,::"-:. ". ~ r '" ~ ,«~, ~, ,;:",r:~i.,,.~;::';: . ~-";a;..;~: ~ '-,#ftl: -:'_ -J.,JJ;: ~ 1··';r~:'f"'~f:'::;~':.c~"""'~;<~;"" ::.:.~...·&ft.~~~~.~-~~·~,::.1t!..;:~iii:4·tt'ci:.~1'!i;;r.,. ::il,$'h~~~.:,
;~ .... ., '" r'_ .~- 'Y ~~, ';. :J£';;"'~ii:""''''''''''''',_,·~-<,_..r~''I'·,~>-,,,,,,,,,.·!1~',F·~~A' "'ht f!i:..~·~...1'f.~,.· ,~q:-h-;,<",,:W1'i<~";;,"'<r" .,o::t- ._~~_~~-
:..;-;.- :, ••• _. ,,:.' - ~'A _ -5- "(-' .' •• , ,_:,-, < 'p~ <; ~"'~-'",,'t' ....",.; ...:-l'_~ ~).~!''''~,..,,'"1,.'_.~~- "·~7· '.. ~-::.;-;\\< ~::--,J:,~~"t .••; -

.~-:=;:..~, -, "... ' delays and burdens; in-the,R&D c~>ntrac~ing"prCl.cess.,~( :!illditiona,lly.,~a '~.i:!F.""{'7:_' ,;. ~r ~P'~~;li~i'i~~:~?~'i.~·;~~;tI~-S~Ji~i~r~;$·
'f" ment places the burden upon' the Government ,to 'see that' 1:he :iestiltmg ,-:"i~Y1i~ ,
:.{i<~ .';" ", ',", ..',:{ ",:~~,;",'j;,~;,.,:", ... ',:~. ~:',,' -. '~"+;::{:~~~.V~{'9/~;{:lj;~r,,:·~.~;:'~~>~:,::d~'d;~~;7~{"\:; \}:!o/3t~~;~'\\*_~:}~!:1~~;~;;,~~~~r~~f~~~i~:r~~~~r'(~1:~11~~::,~:>:', ~
'{J;" ;;," , "technology is utilized~;It~now 'becciinesthe ,Goyeriunent'.f; ;r~spons~1?i:L.itYf~i*t·,
}f~,:/f.. "~:". ',. , ' . " '" " . ,_" :'" .:<~ :'" .". ';::' ,;"; ..';::~~:~,;Z' ~i:, (!:;~: I~__,: ;~;:',t,:,~]t~P'T~"/,:':'~~':;::'",//:':':'{~J~1i~~?~:'~Ir~~t<~k~{:}:~~~{',~;}}i~~;,i~~:~*l~~~~:tit1:~~~0W';:.
": :i',· to obtain domestic ,and" foreign 'pa:l:ents', ,to advertise their, avai1abiliti;';'.:-;t:'i ..

~·:;l~;~~~~~~·,~:,.to 'cni~~~}~f;~;}i~~~!,~;,~~~~~;,;~~,~~,:~~t~~t;~~~~~'-:i~t~~~fl:~~'~i1~~%~r~1~ij~~~,.-:,
''- !-:", ,"' ':'. title' policy doe's' not: fu1iy, encourage' the- partiC:Lpation .of' industry'''1.ri·0'~h;:;:-:,·'
';'~'1,~~" ..-;. .'" ,~'" " ":"J;:",,> '>,;' ,," ',' , ~ " . ':'~', ,:",,-,,~',~?:,;;,,:.-.:~~:.;.7~.,~,lc~~,:~:::S~,;it~:;,~i::~'<:"":"'"

'! .. . ',' the GO"Ire~men:t's R&D progranis,' especially those segm~nts'~i":G:td~·~~~;::S~~~;F>·;,;;,
, .' _', <", ,,'.',: ':;,':., , ", '~".~ ;>'" - ,:{ ." '-, . ,,',',:\'·'~~·<';:<':.>,<~:~~;~'~1f~~~;:;)5~~1?~~~r,~;/,~' "

~~:.:.:,,:...~ 'wich have"invested a ',great deal'of capital in the 'area of:ii':;,:!;:';l:l;<,t,'"

,~,:,:, ~_ch~Q~', ~d';~k+:Y\~'~'. ... ~;;f:~1111~~~V
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fact for these."emoti~nkl ,concerns. "A;~~oximatel~10'years .ago,.' the
" ..,:'. ,,:.;::':,("':\:.~, '''-'''''':>'.<-.. ',~::::~:. ,.~', _. ~>:!",:\ :<~F'::':": ,~::;.:-,:<, ;.'/; >:,.:.': './:'; .. <.':,)~~.; ~~~":' ~ ". :,~·:,L.~!:~ ("

,'Federal Council for Science ,and Technology;supported the largest~ most>,:.,"::, <-.

',-;.:."";,,;''-".
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As we have mentioned, this issue is not .onlyt·~motional'but .i~ very'
. :',,:~~~;:~~:t~~:~~~;k~g~::~~:~',i.';;, '~~~}tZ~:,~·;:::~, ;,:ri:~~,\~;;;:1)~,:<,~, ';'~:': ;~'-. ':'~ .,

complex, involving interrelationships be:tween' economic;-sCieiitific;
__ ~ - .' .' '. ..\' ,;.,:,:.:":,-'r;,,·t::::~"'" . ,

business and social considerations. To "illustrate this complexity, both

, '. , .' , ,'~,fr~~, ";.F;'~'>:: .'~~·:~;;:~~'-~:;Vl:~;;i';f~?--;"~ii: ',~' " .j,~. ~,. 'w-' ,<~~~ :<;~:""''-:
supporters of the llcense policy and suppori:erso!.·"l:h~.title,policy ~se4,"5!"{r:,,:,"
'-, .~'; ,,;':: ..:: .f:·>' :;:V?~>:' :',. .:. ". : . . .' ",', ,~,': ;" ~ .:--: .''- "~·',~;~~;·~;~}~~~~~;?{~"k~r)~;1#b;~·~,f~':~~::{~1n~J? ;*"g~~~i~!:~;'i>\·,,':~.~':~\~\~~:::.t'4.~.'~;';~:~~\1:~j-::?.- .\'

" _0 , " 'the same illustration to. support their, ~i;nc:epi:~in the.)965~'p~tent:~:i"'"" c.'."'" .

;.::.~~':::::1::>:~~ ,_ ..: "~::':;\~~\:2.:-~{::~:::;~?:~:~';~'~·;::t;;i,;o:;~:T<t-~',' ;" --' .: ::',,: ·:·:_'.,'~:;/~/·;,··/r1:;: ~~fi:~;¢i~~~K~*~~';Oi~~,~:~~~~\~~:~,,~\t~i~~~ilE~~!~i:~, ~\
'~::::~;"o/';0.~: policy hearings before Senator Johii"1.-.:}lcClel1aD.;:;';'The:government~ti

h~fi~."~~:~:::~.~"~·:;::fl,'":~~f~~~~.~<~i2f'~~~'~'f:~~.~:~:::~i~~)~·""~~':~:~:~;~:~,~"'~~:;~.'-' "..··j:;,::·~·./.-.if?:~~::g:,~~~!~~~~~:~!~e{~i.f~~i!:~f~ ~t~~
~:::'*.:;;;~,':proponents .cited thl7, example of 'penicill~~:~a~j~~ere;pr:t~e~Xe~~9f{on-;'
"" ~1~~~;~i.:~~:,3··:¥"i_- \.''''', ,"~' ,~~: ..'r , "'~':<>~><;;: ;~'.:,'~::,'-. .".C'" ~,~ ,.-c;~~~>~3i~;'~;~~~:i~<t~,~~:l~.~;~~;'iVl~~;:;:·~.~;~f~~~~;;.~
• ,':(>'. ,.", widespread competition was .achieved without, exclusive' patent':xigh__ ,
:J~~J~,~.;~~~i~: :"~':/:~ ,'. . ," .'- .,.c'" ,'\~;' ~i;, \,~~T <~~:;~~::.:~~:;:. ~':"...~~:?i '-<':" --:?' '~~,>-:,~:r~~;~f:11:f3€~:>;;~~{~:~~~f;~:~:~~!~::?\,!~1}€~\~~.r\)-t0~3~~~~S~~}!~:

~ ':Ii;'" ::'··,c~~" being owned to ·that 'drug .,"JThe license ':policy proponE!nts: responded ;'\';::~,,:

~ :~~'/':~:;~:"."'~,.- ;,'v. . ' ..'. ~-::j,::~-<:;\;'·~\:~.::};~:~~~,~!,'~~~'~'::~~~~~:~~~A!~:~~j~N~~~,~·~i~~~~~~~~i~i1;~~E1,;~::·~~:~~1?~,~~:;~i~!l~~7~~;f:i~~~{~~~~~~:~~;~;~~t:t::}_:';S~i~?;~:~;~~.~\:·
~:t{,:,:~~:;·,. however, ',that penicillin 'Was ,discovered"iri:'1929 and 'was 'not ~}riade:;avan~.•A;'':;t'~;;:; ..

, '" .The 'issues also become clouded because "of:",the' emotioria:l.ism;iil.volved ,Yith' ',>.ci' :.. ,

,t:~:;~, ,,'. '" alleg~~~6~s.·"~f' ••.~i~Jidl~'?r.ri'it~~~~:,,~~~::i.f?~1ft~i!~~~~~~~~f~lg~~~~jilfP)~~~,ij~;t ',:"'
concerns regarding, "government giveaway poliCies",.and ;hints':bf;valuable ;'~,):;:7"":';

,,',tec~OlOgy;~ein~,"~~ppr~ssed'by' i;~US~~y.;:"The~e·:co!~e~s;~~'~;',~~~·i'~~~~~!:!f;{~I":;'1::1
".. ,-often controlled the Government patent policy..issue~',.,The. ~overnment- .;!;.,:;~,!/::'._ .,. .; ..". . ,"'"~' ".: ,>,,~,~:.~ " .."'" "'. '.~ ,;~<._', ~.<~.~,. f".<~ ~~i'~;:~<,~?~,l:~<:.:":.}~:~.'~;: .1 :'.:'

supported studies, however;' disclose that there .is simply no basis J.n:.':' ..::"'.:",;'
. '. , --.' .-; ... ' . ', ....~, •·..-r.-.-,..·
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government ownership with an offer of free public
- ~",_.,.,::." ..;::.;,j,?<'" ~~Y\~¥~';{;:", i';.;,;:,; ,.",,:, <;:"':. _·"v' • ,";,f;),;,~;,:,.:~

result in commercialization of research' ,; :, ,:', ;" •
. ::;f:t\,;::r .,:·,_,,~,':.;:<;"f:&~';'\il:<~:'~~ "g

results;

use does not alone
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" "'"' ::::;:r;':;'l;:::~~,':):~;, ,:'
-a :low overall ,commercial utilization rate ofgovernme'

.~' " ."-~:':. '::-.~".-'.>:;' ?-, :.-,.' :,.~:c·::., i:'.~;,: ~::~: ",~~~S1~(f~;~;·;~:,~i;Jtz~#~t+;;C:~:(~·~~~,(:~:,i_;/:.:~';' ,'::2~\~~~~~~'$~f;;~S}¥~~fr~~~

I~~~~~~~~~~n~:~i;:it.~g~.e!~n~e~~r~;a~~tr' tn;~;~~::j~'l~;~;:i\~~~j~~~;:~:jt~,~~;ttlt
percent) • 'but that the "rate" dOtiblea 'wh"en,!:oritractors
~ ", '. ':".:..'~, ,~-~~'.::, -~:? ~:: .. __,' :'~'\';.:,:'~:;'_-f~~i'~;ij::~k~n~~!~{f4.'·~>~:')·'-'·, .,;:,;·:,~~':':':~':,:l.7r:·:::r:_i7~,: :f(fi/t;,l
commercial background -positions 'were a1lowed~·to keep

','" ~', . -. ~"-,~" ~,~, \,. ";~:\:;r~\' :~~~;-.[:jf:~~~~;~~~~~::~},~~~~,}:~{/~k~}f:·{~,~·',~~,\~ ;>:i~;.:,'.':~q~,:;:?,~£;:~,~~-,\f;~:
<=1u,,~ c~'""'- nohcc"m ,he Iuv~"~;""","",

. -" little or. no anti-competitive effect'resulted from:"\"L;:~::,~:'i~ ._:,.
'=;'" ; ~ - ' " . --'~ '. . .;~" -::C', , ;~.):_>.- ,:,;', :,~~ ...~ " '. ",. ~~::.~> '. :~·:::,~:~~~:~~,;~;,>~;~;~>\/~,~,:j~~~{i~,~fffi.f:~r:·:'.,- :,,',.

'contractor ownership of invent:ions becailse·i::ontractors;~'';''''~'~'':;''/::<:'''''c

... ~. ",' •.'-'. c~,' :"~" ',/.-:-:,:.:~, ," <, •• ;::;,~. :: .::::.2~":,S:~~>}~":~~·'i~:!~~~~':';~.i,·.\~/.,:~,:::~~':::~:<': ~:~¥>~< ~, ,- ~~:(?-~~~~~~:~;;~. ;":::;
..', licensed such technology,(and:where'~th'e1",~id,f<;::';;;;~E?t~~;,:'~,.. "

1. ~ -.' , ,'; ,~... :~' ',-,:C", ~ "~, '·/:;~~r~';[~~;4:.~t::;l~,t*~~~/ili~:y;,:;:~r?;.;~,~~;. ;·~:~;;~~~:r00#~~~t~g~1~~~~~;~;~::~,' ~t'.
"not. alternative technolog:x.es· were available. ".~""':''\ ",::"">,,~,,,,'i,')""';" ';';': :'

;' ... ".' •. " . , :":' " '.:' " '. . ',. , ':~,}; !~~'~ :",:,Y '~IS')~:~?~ifjl~X\t'
.' ' , : ,DOE is' presently funding with Rarbridge 1l0usean additiona1 study for't",·,~,;f~':::';~'

;~.>.~ >~. '~--~:.';;~" :;," ,;, :,; '~':~,:-~,,~;-:<~:' , ' , ..~ ,-' ."-- :-.~- '~", :~: . ..... " '" ;,-~~.: ',,' ;:'::~.'~)}¥f;:~~:1~;r{:;~:~~~':~,' ",
" '. its final' report to :the. President. and' Congre~s On the necessity of ;:~;:;~,;~'?:~:::~:;,C.•;'"

'~ '~_.. ~~:< . ".."\_~,,, .':- ",,,:,,,:::':._ ....~. ',.' '~:'., :.:"~',?~:"- .. _:.~~·:'f~':)~·~.',.,,<~~>~;?~~:~,,;~:~~~~ft~-~.,,:..:;~·
compulsory'licensing in ·the 'energy: field. ,This study similarly_ shows ::;,,,,:,'.~';'>;:;,.';,:'

{:-:. ,_ " -, - /,"- s~.,'~i-~_:;"'" :":"f"<~ <,L:;>~·.,';~·,::'_,Y ,,·:·<t~s.:>,:;.'>·"~ ::;~.,~.'",~ :'~"'~~ __ ,. '", ~,~:. ..7??,·;:::}?iY~~:;·~\
t:::':' " that'there is little or no adverse effects resulting' from the enforcement·d" '...
.~:. ,.... ~"". . ~~ -~:., . ,.~: ::,~, :.:_::-::,.;:':~ ~._:~' ;', ,~,'." ,::,' ?',,: - ,:~ ~::;~[; ~,;,::{~,::,~,~,,,05<·';;·.~,:~.,:;?~ %:'::'~~';7;"',~~.::~,:·,-,~, .', ,. :~ ,-E-'",,';":-\ ,-' .~- :.~:":: ..t<",. ~.:~.:. :,~:f\,':~~:.':'~"': .

of exclusive' patent:'rights., and shOlJS ,no ,pattern' of increaseq, utilization'; 'i C::,:

asa result,.. of .op.en··.~i~;nsi:~;,:l;¥;);~~;~'~~e;·f~Jdti~J~~;~~s:f~~,~: ~~i~1~~;~·"
of research occurs when the' exclusivity ,of., p,atent~rights ,is :enforced. ':;:", ',::::;.,

, . . .. ,: d; ',:.:?!;':;ir:> ;~."", ~,.' :;~" ,~);'>"

.~:~:~:_:,:' '..,': /"':<'L~- ~'~. ?::;,:.:' ;':~:;;~:;:, ',~:~~:~;~ '.
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In view of these studies and the experience of ERDA/DOE under its'
. .-,,:.,>,',~ ", '. .',,, :<':.-:~E<,:~"", ".-' ::;:

policies;- it is recommended that if the Administratio,nintends to", 'ie,
" ".~·~,/~~,~~r /! '. -' ~,~,'. " ,",. ',' ,.:.. ~.:<·~:~\~}~;'\~::~;t)~:';~,1~~J.~;1;}~':,~;A~fii:f;;ii~t~:~" .f , ,~

support Ii patent policy that will be applicable government-wide, 'such a e
• ,i,

( " .-:,.,..'" " , ," . :...':,»';"'" j",~

policy should address the real issues that ~onfront the R&D <sp~~sor:Lni ' ,,'
", .-"'::j);: ~,;: >< ' .::. ,~:,--:',:. '-:.', .. .. '. ,. '-,,\: '" ~,>.'; '. ,: ,:,::\--.:-";::;:,:::j~~:~{~~,::~jf)t~t- :}i~!::,' ,~,;:'>.i~'::;/:~,~ ::~ ',;' ,,:'.
agencies, rather, than the emotJ.onal issues. ,The problems are not:;those:!;:;'(~~;':::~J:":

.:~::{:~:;" '\,T~*~L,:~.i'./;" 1~:';'~':~.;>.,.' n.:.,.,/""'..,.. ~'" \ .. , "'! .'-:' ,,-':, ..':. ~ "":.',-~;~'~#;:~;~::~;~~a~4:;~~::~<1~~:~;::~':;;~:;~>:' ,,~~.
:,"--:'",,'":; of "windfa'll", "giveaway", ."suppression" ,or an' adverse' effect; on 'competi~,;:cL::;;:~L"

. ~),~';, -....- ..'.. ./ :=?'~£:;;:fi~-:·~::?:-~t~~~~;.~t:·:~ ~.~~~:- -.. ,,~:,,;;. '!',~:~i~:,~:~r§~~~ Jf.f~~.?t~~;~:·~, __o;"~>'\ ~o;:',~>'~'~M'~~~~i~~~~j~{~;~~~~~
-''-'-c.. ~-. tion~' but, rather are those of insuritig~commircial, utilization'.:oLt!le"q~~~~,:':;;;f;:::,;

" "., ~}::..W,:'? ::' :~:.l:~;,~ ,: ~'~'; o...."i,'-'~~:~" ':' ';-".. :.' '~~:'~:'><:';:',~" '::.~<; "'~;:':::~·~',£.~;~~::\~~~7itt~}f7,:\~,~·;;,,~'j~'~:,:.',~:~?~~;~~~':'~~:~~~~1{~~~~~~;~~r~~~t,S!~w;r
results .ofgovemment sponsored research, of' insuring tba~, the 'agencies~''':;:i~',;~::",

_. :. ~ ,>~ .':~' ~i:~"~>,:':" ~~. ->;~;: ':t'..":·:'·':·;;·.:, ,,~:' ..,' ,.:." 'i";~ .~~:,;:' '\:, ~~j..~:;::'~:.'.;~~~:;5k:{~~;, .:;~'~~?~T~~:§': .:,'.~:;:'~~"~~~:{;i~·~}~~~\·y~:~t:~~k;t~~;i;~:~~E\.,.
can work cooperatively with those segments'of>"industry,baving,the,most>""'"i;"i',< :'
, ..'-:: .~{:, '.~~~.~:'~~'~~y:~~~~#;S\~~f':~';'~::.:;> ;f~})~ ;€.~:~1~~'~i,~<~:~1}#?~f;rr~,~4~~~/~',;:ii:i::i£~fW~~~~rt~: {~~t~V~;·ff~~:;.$t~;~.!:~·~,'-~~~;f::~§t1-;~t~~>(
advance, commercial, techno1ogy,' 'and of x:educiD.g thee,administrative ,work~ ';,:~i;":'~.~>'

>'~',~:" [\~t:e:>:·r~~~:~:~ ~}<: :?rr~;; .··:·<~f~.:~??\f~:ji(:?~::;~,~~;·t;~~~i~~'::H~~~:~;~f;l%~';~~i~;f:~~~~,~ ~7:'iiT:i~:'Sf}~:~:e'j;;J ~:';' }:~::i?:'~;\::, :1'.~;~<~
'load to the extent consistent;with the ,overall,public,,:interest.r.,~r;<',:.F-, ; ',~,,'::"

'<~'~,,:7:~,", ,.:c;.~~f;§~~~~B6?1;~¥:~:~~~~i?:~~~li~J~;~~~~j~~~ij~~±:~i~;!~~t~~~~~l~j~t~;:~~:
, Our factual information'shows us' that' 'we' ,have no need to 'be concerned,;;:::,,: i.,;", ~,::,

"<), " " "."', '", ", ~),,-:: ,.-.:>. :,,;{)r:/;(:'~~~~~'~~;:,~.~~.,;f;;;>~:~;~:- ..~~~f·,\·;::~,,:...~:~>,,:':~:~~>";,.:,,:' ;.;, :'. .,,, "';~,:~;',~~; :~~,: ,;"'~, ',," ,.
with "giveaway" if the ,general publiC: 1.snot,'even 'rec'eiv:ing the, benefits:, ,"

..:~'<,:' ~--.. . .'. :.--: i.,~··::~.,:",;., ". ',', .: '';', <", '_ ,:~'~;\~"~:~~".:, >.~X~;-!,:~:;·~::~~:,·;,l;:'::~·:·<L·~;,". '~'=;:L _6"~:,~::,;,; "::j::~.~'~~"
. 'of a, government' sponsored technology 'through ',C:olllDlerciaT,utilization;',;",;,:A,c,:,C";:;;

~ ,.: ~. • •••• -: ..... ,'c', ,.> ::.'"''':~~'! '~:~'. ,', ' ' ,: <'?~ ,,~--~ :', ..:', <, • -~'-.", ":, ~" ~;', :<.:,~ :.- .~. ~ ..,.:.;~":'" "": '~·;~"··~··~:~·~,:,{,:~;~~:i::.~?ti;~:::;>i:";~~~'·~':;~ ~:~'-:'.'
,~~;'c"_ ".: ", Our.factual :inforinat:1on is that utilization',of this technology is very~"::'>'"<;":~:

. . ,. .-~'- , . '}~:~~~:..~~'.'. ,~,~,}> :~~,'.-::.'~t;;~,·~·~.;.:': :,'\: :'.w ~..\, ::~' ,:.,<: ~,;~:;:., .-"':.:~: ''-: .' ':', ·~","~.T:,.;,~,::':)?:<::j~:\;?:.;·~.~~\~,:~~·~'[~~:~·~~~: ..ij~~~~:~~!}f,~t~¢:~::i\:;~.~:~.'.;,:~,;~~(4tL~~ ~~r;.f2i~;::
very 'low~'.' Accord:t:ngly ,we should bemore"'concerned '>dtb' this fact than ", \?,,,"?:.:.

.' :,' .,:,~::::~'. '. .<. , ,: " ," -':',' :.:' .~: ,'_::. ,';:.' ", > .". '.-- ,.,' ,:;:.",F".\,~~~<:~,S::~i::\J::X:.~;;, ,',::;,' ,~.~<~~:P(~{~i~ :\~(~~~;:,:~~;.~:~{riC: ~~·;~~":!:t!i~;t:~:~~~t,;j.t·~.·.
,with the possibilities of "windfa11~',whichhave not been sbo-wn 'to: ,exist. t':'\<:'7: ,,: ,

'. . \ , , ,.' ,<', '. ;, __ "~:',." ...'- ' i'; < . .. ". .-;' ::"!" ~!::" -, ·,i~i>~:·'::-,'~, ;+/:~;;2r.-:,:;,j\.~':,:>'~:~:·p;~~i,;~.-:;:\i~:::.\t~::: ,':::::,~::'~:~);'\,::Y/' ,\.."}):§' .f., ' '.'.

'--- . ''''. We must ,ac'cordingly use a11 possible incentives, including the ,:incentive ,':, ,:' ! ~ ,

' ..•... ':.0 '" . " '.:'~" ".:, ,".::"~.;',' .<~-,;' . : ....~~ ,_.,~-, ., <-.<~,:~ '";~''''''Y<~:f~ :.,~': "~:.~~ ,.. ~./~~;L~i:y}~':{:\'·~~~.; ',;,{;-,;;-,.,::-.,::.~ ..
'of exclusive patent rights, to :,increase the, flow:of technology' from the·

,.:,,-_.~ .'" ,.' '.....,.:~. . ", '~',.'.-"-- .,,,':? :',' ":. . ../,.' ,"<~':'~':::/' ..;:~'J:~'--,,.:':".
Government' s R&D programs into the commercial s,ector.,
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or will not cooperate

and there is a frequently quoted

Th~re has always been considerable discus~iori]6f:kh~therindustry will
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""'r··C
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. tions standing in. line for government R&D ~~~i;~ct m~nie~~
" ',. -' • . • c', ~'< :,:,:·.><:,,:'\''3~)i~*~tj~{~Wjt!~~::,'Hf~'~'~,::@?{e;,'..::~/~)"'.~:~~~~},:.~~,',:~~.~~:~~~,..::;;., ,,:.'/-;~': ,:;G;>~~~:,:.~;,.

course. is true. This. does not say. howeve):;' that· :those· corporations;,;'''·'·· .
C';:?~ 4 ;', ' <'~'.' ~,... '.;" ,: "':~- , ,". ',"'~/- - .. '~<'i:~(!;~j.~~~:g~;t~i:~~ls~*~~:~(1~;1,~':~';h{~;.;::,~~;:.:~~;~~'"r:~:,~~i~~~'u~rt:;J:;

..:..:c-:..2-c ... or segments of corporatJ.ons•. with the most advanced expertise.in·.

~g~~;r·· ..~~~t~i~~~:H~:··1~ogr:n::iili:;~~~-:~~?t~~\Ji1it~~~~~~~~~~.::part
. ularly..when the contract is in a: highly proprietary and. cQmmercial ar.e

:,::~·~:,A~,;~:~,\:~;i;·'.'<.:·\{',,'>. "'.:. ': '. .: ".'::'~;~~~;!~'~j~~~1:t::~:~~~!?~~~r:~~}~~W~~~~4\':~~+~ ~;~:->:~ ..,~',;:~~}i?~,~*~~:tj
of the. company and where· they. have. invested .considerable risk· .capital.

Most pa:ifi,~ii~~:~:,,~j,~'~;~~~;~{~F::~;li~~;;~ji~%li:~;;~~~~;~~}~~~~:'~i~~.it.
. a· cooperatrv:e..relatiot;lshiP. w:Lth :.industry, to :a!;sist. in the development· of ':::,,>\"·;\,;1i?'.<.

<.', :,~~:,' ~~"'- ,~.:: '~~:2;'S~:.;~,~~ ;\?:'~~;/l tt~titi~~~':l~\~;~~W~~~':~Q:~;{\j:~~~t:\~::},:::'~:5~,';:~ 'fJi.~:i~:~?{;;:.-'~J?~Ft·:&t~~3:#~:~~1~~~.'~;~:~~::::;:;~~< ~~.t.t:;kt~t~{;~&~2~:~:~~~,
.- -:;.,:::. :. .commercial-'energy 'alternatives, :w~'.are :working- in areas_shat:have~.>the:.<::·:2;:t~·j5::.,:, .
;·:·~:'~~i:~ ~~ ~;. '. .- -"~ ;~.~~,:::rXi~y:,~:~4:~i:i.~j.7~,~~:},;( ~~;j+'~~:~~:~~:::;~~{'~~~:~~\:¥<~'#~~f~~:~Rf~~;:~£i~A)'i~>t;:;;:?~~;;'~~?#0~t~tt~'2;ft~~~~~;!fi';;?{"

highest-·commerdal"sensitivities •.. 'We how that there' are·· corpcira~ions:;;;;:,;;):;;;,~:c;_
"<' ' , '" C", >":.:;' ,: <: ."" ~~. ',' '. :~ ~ ~ ~, __ ,~.>'\:< ,~' "'r~~:~,,:/>'>~":'~::,~':~": ','.;,<"',:'~::"",:: ~,...~.:'.'."~ .. :" ',~ ::~.~:~:.~,:,:>:r,;:~S~:,-,r?i~:~~:,iht,~ ,.'

who vill notworkwitp. us. or even will not approach this Department.,,;:C:~~f":;;.'>;.:~'i;;;'

. ,"" ~',-,:. .. :.~.;',:'J< ,,~-, ""'.'.' ." .',,_-·,.·'>:c,:-:·~,~·~~}<r

:,:,' because of our patent and data policies.· This ·is true even:with the··,;:~>·.";·.>.:·f.)~;<~

':';' ,.~:b~~"o~i;g<;~,Wn r~~;;~~J!I~f~~~J1f~fi~~~i~'
And .finally• there should be concern regarding the administrative.\rork-'...~!:.\~~:",::.~:'

--., . "." ' , ',: ":.',.:' .,-:.,.,,: .",- .'. ".' :"";'~' "'">::' " .' ,,::,,:~,,: ':,:'"',, ..,;. '." '. ':'."<,>;.:;~:';,'~,::, ·',;f:::/'-~;:·;'::';~:,;>.::.;',:,:·~.",~y·:";i~;·7.~?i~;;A!r~:)~~;.*~:r+:>

.:i:.:~_, .. load in adopting a· DOE type policy for government-wide applicat:ions~~:~_:'.t:.:"W:::~"
~'<J4'~~:.~,:~ ,,_, -:{ ., ~",:",:~,~,;,~:~;:",: ,;;: ...\~~<,,' ,,:.., ,,_. '.,~ .. _' "'~. ,:"" ,'0-,.. '.. , ~:I{ ·2>~:'-i0)l~,::;:,:~:.;;~~\~?~:'-::;£::'i~·~·.~<:~~;~:,;'~\~:t~\~.~'~:~~;)~~:}:&~j:~~~~,~ 0-

::':"'"".:... -.;.'< Such a .po.licy. could involve negotiating .patent waivers for the approrl"::;;':i";;7f(T:
.;.:,~~~;}<~,~.-- '., ,.' ,:' . .~:. ' .:.' .' :".. . .'."'" '. ->::;.:.:>..--: J?'~~<: ~':.. .' J.;:' .~:•.:{.~-..<:~~",~·Z~ :,r~~~:'·': ~;" ..{~?·p~~.&;:~i:~?:i;,~:~:' ):'"
::" .. " - 'mately 30.000 contracts and .. grantsawarded by the Goyernment. each··year~"·.;';';~:.~'

. ~..,' '- " ',,' , ' .\. ; .:,../'.>. .~'/::,.<:~·:;~:~:,';~~:L'::'·,~'\:'~::::,';::, ", , :.:> (:!':';::''>:{~;',>'::\~::\-~-,~~:~:~:~~~~;~;;:.~:','','' >

and for. the approximately 8~000.iriven:tions::thatare reportedimnually·:C:~:';/t:",·,·:::·

"..:: ,,', ':: , .-~ ~j, ...'<' , ',~ ,,-,~.:> ,,:~ >:;~.'t,~~\,~",;-:">:':> !'.:,~~::.:' ;,::,~~; .:.:, ~:',~', .~:;::>,::::~~ :,~:~~'~?~,';'~;~:(,::iJ?1;:~~~~~~~1t~3it~j(1i:},~:;',;{1~::\,}~:;~:)t~).~,'~·.~,:f.<;':t,~;·:':~;~«~~:,."1:~~· B\;~~~,:/'::' ,
under these contracts and giants·.·> This;~·of;':course~·;,:w6uldbe·a:monumental:~::,·.:,r:'~'·

.:".,-~~~ :~~\::: .:". '-~,".: ~ :~:'p.:~:~'. < ?- ~ : ~ .~~~ ~~)/~t :~.~:~. ·~~~:t~¥'·~~:~~~:~:");.f?~}~~{~t,i?~,::/:;~:~ ;.~~~.~f>r::~~~:~i:~~~}~:;;l~::z:\~~{,:··tjh~~t, ·.,'~~IZ::~:::~~~~.~
burden. c,.. Add to this burden .the fact '.that.{ifthe' Government is to .adopt .,;,'.:';[.,.. "

,.' .•. '.. -~!?C,~::~;/~.,(; ;~1~?~~~~<;. ,. ":;~~g~if~,

-f·;....·

",,,,.::-:' ;. ':"
.')', ..'
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. f0I'eign coqntr!es. Once patents'are issued.t:here'.',,:}f

};""\ _, ,'..... ,- '. .__ ',-, '--':-~', ,::~:: ,";'-' { .', 'C'. '.

":'''!~~':,: advertise and to 'aggressively license such patents. develop
;it~SD<' :), ';-, -~~'~ Z~c < >, • ~ ;.' ;'-:.. ":: -:' 'i:.:~r~~t~~';::>";~'·.,:i)..,~" ' .,< . ,'«_

~1:iL:;:' ;::"';" te~~ology" packages ~ .and•. fin~l!. ~~" eI)I~r_ce~the patents" against unlicensed
'fb.~.!,~;-:'· <;"~;··~;-j;~:~:,f~..~;r~~~:~t~?·=:~,f~!t~:;-:,:_:~~_., ,,:~ ::':::>'~":~".~."\~.: "~~~."...2~,~. :i~~~
,..;=~'<..;\::.:.~.;~~.:.,: users:.!f such polic::ies' are·adopted~'.

i~?f~;?';;~-li·;;~2~-.:;r~rf~.·.':::" .. i·'~·~·:~-::'~'::;;?~~~~~~~1~it~;;&f7';~.::;:::"~.j';"'~"';?';::) ~ ~~
f .. It was fo!? these r~asons that theThoniton·,-:Bill'Keye~.upoi:i:plac;mg;:

- c ", <~~ . "'-\ -' .- \:~..' ,":' " ':~~<:? . ",::~;i.·,·:.?'~'~:,??:::~_X~~:~;-~~?:~~·\J~~~Yi:f~~~~~f~~~i~'~t!~3~~~~';:;~~'~f~~W~'t:,::}~~;t~~~f~%~£:
" initial responsibility' for. commercializirig'!Xesearch' results}on "the ..,'

··L ,. ~ '.\ .::. "~~ .:"'>~ ._.~,.~ '::.:~._+:? ~:f~::Jh'H~;~);~~~~~~;§;.:~;~~ftfi~~~~~~:~lt~f0W~~/~~~~~$~Z~W~~f~~@fZ~fi~?~~ri~~~~~~;;:::w:Pf.:l;~t};f~~~,>$f~;~~r~'::!~T,
<>, • "1nventin:gcontra:ctor~:7y.ho has~.the·.inost"::interesi:" iti~<andIalowledge:of .~••_ n

I ' ·_·;~:;}t;~}~\1.;~~~~~~~~:;,~~~~;~·~~~t:,:~~~~,~ij'~~~ifJ~~~$~~;4?;~~,t~1«%?:~~~{~~~:~t~~~~i~;~~~~ii'~~:~:~;;':; ';~» ~'··~":~.;'¥;:r/.:·§?:- ;};~1~:~f)t~:~1gi.. 4~"', _ _

;' .. ':-~'''':.'''' invention of 'its' ,own ;creation.'~· Thus,' through 'a:'s~ries -of ,strong. "march-::.:<~q",:;.,'>..

.~~~~'~fl;~:~~:;':t~~g~l~~If~~~!~~~~"~~~~~~~~~~~~~~~f:~ft~i;t~f~~~~~~~~~~~~E'~~:~'
j: ' ," . to only those J.nventions t.hatprov~ 'to"be commercial1yimportant;:.:and"j::":"''';':~;:;'<

:: ".' ." ._~ore par~t,cda;l~.c~~e~c~}.~~:;~~r~~~~}J,~·,~~,~:~,~~:~.:~e. .~0~f~~i;5;ii]i~i;~~~.":~
.' 'Sttidiesindicate tha.tof~the Government's'B~000 annual' ii:rvention'dis·:<;S::~~~'::-::.~i'-.f,..,

;. ,~,~,~" . .; -It 'has' been' claimed' that .the use· of ."march-in" rights .does 'not ;really:~:~{'" :;:":
~~.-:~>::,}:~~~' "'; .:I'~'.":' __ _,:-. _ .. ..:~. ~ ..<.~~-~ ,;0,::~, ;.:~..;, ~~~. <,,' ":' . :'.;_·:~::;·:,~?~~;'·b'>:-~-'::t~~ _:,'.\~:~~~;;~S}~,~~"~, _~ "~~~' .
" .... , :protect .the public's. interest' because such rights .nave 'been: available' to :,'.: ~':.:O . ".:;' ''''_\~ ".:... ;.,'~ .-' . .. ,'. "," ',-":::;_~::-~;~:-'~:_. - .. ,_-, .. ~'... ",_" >~,:..~,:_~:.~::>:~ .;C~T. ,~~""'. ::_:.~ :~"~,:< ..:-~··:".<-~·:-.~~.i':~~-'~':'<·:'.:,;.:" :.-.~,.~(:-,~:~::~." .. _;.~. >~~:~'~~:,:"
I.. the Government for .Illore.than .10 :years~:._anda·s.yet;. have not. be'en' utilized.~:'~:,.
'\ ,_ :_M~-'. '. ':':;~.,;-: ;_:.<::~:." ~-,/::-:/'~,:/:::;.;~:i:~~fjt>Y::;~~~~?;'~::~~~'r>:~:~';,:~:~~"::- .;~<:~_.;~..:~:.~. ~?~::~;/~./{;::.< :~~~'~{::"': ...~~~-':,. )'~.< ,;:~.~,..__?:::~\ .;.:::.:"_:~.~."~'__.. ,:{~,.:
, .'0' .. ' . The conclusion: S 'drawn;"therefore;' is ;that' such rights ..are ineffective.: :::"'...:';;C

. :~: ;. '. +.... This' is . an: erroni:!otisconclusiOn.:,~:.,:he ::~'mari:~';:in".:rights were developed .;,.,';: ~.;:;,:.;; ..

.!;'~~:.,..c.. ., "~i;~~~;:~~ar~c::;?)t?:~~~e~,s th~. ·is~~.e~!:~?';.~~~,~iF~~~E:~~~pr~~~~f~f;rJ.-~;~";'P~:·'.'
£'~.;'.:::'. c' • ".;;. .... the .detrimental effects (if patent rights ',tCl competition.' '. It .is because ':c""':";~~'
,;,r~~~~.- .~-:- < '.-,,:> ''-'1. . ;;:,' ::, _--'~:~'::;;?';'-_')~:~:'~_';', ,:. ,~~>. ",,:_~:;:?,t.}.;;;::<~;;t/;/.::,,_?:~~-'l~: ':~'.::",-' .'-,- ~.' "
~"';"". these problems are illusion~ry; and not actual, that
~li'r;:Y:::>~::~>::::::z·:::;;~:'. ..' .' ".' .... "~> •• ::.:~•. , '.. • • , ••• :' ;·~~':;:::::-':':2:::..::'c·
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