
,Background Paper

to

Support and Explain the Neod for the ProDosed
"tlJiiversity and Small Busjness Research
Utilization' Act of 1976'"

Introduction

The Unive~sity~nd small business'comnunities are jo~~tly

: seeking Congressional support for le~islaticn to i8?ro·re cur~:'8nt

Government policies as they affect the allocation of. rights to
inventions made h:r these organizations i..1nder GO"9rn:nent Frants and.

'contr2,cw.

'The proposed Act represents at atte~t to saek a solution to
specific pro~lems that face both of these ,groups, but does not try
to arrive at an o"'.TGrall solution to the Go-.rerr.......::ent 'p;l.t.cnt ~olic:,... issue.
In the past almost all bills pro?osed in this area h~ve ceen bnoad
:in scope and have dealt: 1·rith the 't-rhale rarrg9 0:: c:-o.4'~rrLi1ent 2?:':J
contrc.ctors and. .::~rant.ees. The result has been th27. the intar'~sts and
ne?6s of th'3 TI.."'1.ivcrsity and $';Tl.all bUSi.Y193S co~.m!.mities (~·ir.~.ch

collectively perfor~-at least 36% of all Go-:rcrnil'=':nt-s"90nsor·:.:1, e:-:t:ov.-.
Dn.lI"al R?:n) have,' been lost tn heated arGument an~, c.sba'tc: o~·n~,r the
treat:r.ent of l;;rge, industrial clJntr;;:;.ct~:·s. As ;·rill b8 disc11s:-;erl jn
m.cre detail, it is b8CO~ing j.ncreasingl:y- evic:entthat tl:.2 :'ntcrest,s
of theBe tHO F00'J':)S ~fas not understood by th3 fra:rnrs ,')f Section 9 of
the ?eder21 Nonnuclear Energy Rei!) Act of-197h -:..rhich ~2.S ;::ecc:J.2 th8
r..odel for subsequent legislation. Other recent administr2ti"i8 c1.eve1opmen.'·s
do not portend Hell for the future.. Hence the ?ro~osed bill u::'ich
represen'[-Js a viable and responsible c.pproach to Go·~~err1i":·;ent ~at8nt

policy that will satisfy the needs of these two ~ro~ps and at the
sa:ne time ?ror.J.ote and pr ot.ect tho widel" public int'3!"sst.

The GoaJ.'s of thel\livr~rsity e.nd Small Busfuness GO!Tlr:ltL.11:.tiQS

The proposed Act is designed to c.ch~..eve a num>er of g02'!.S of the
small business and lJJ.'1iv~rsit~l comi-:luniti0s. Host, if no~ 0.11) o:th':)se
goals . coincide tlith 1'lid<2r nJtional goals such as :ncreDs~::; cor.1p8t:Ltion,
ec:momj_c gr01'/'th, and job ey.'Jansion.
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The univcrsit~T com..rnun7-~t:Y' s~:e1(s a Go'."ernmcnt ?\~'tent ?81:L~y th~t ui!.l

the fo11mring char<Jct8ristics:, -

(2) A s.y:tem that ~?rov:i.d(!s at ie.:t~;t the r.1jninum :i.nccntivcs and
conditj.ono n':"~ccs.sar~r to cchi'~Vl'; to the m'.:,:i!".~,um e:·~tsnt ,r<.1ct,·i,cnble the
commcrcinlJ.zo.tion ol urd_v:~r,:;it;{ inv':Jntions :::\2.(ln und0r Go~.rernmt~n·t, l:!ir:lr:~s.

(1)
burdens on

A s:Lr:1'?le and tL"1i:~orm S:-f3t.cm that rr.inim1 ZC3 CJ.ct:nin:1.strlltive
the univ......... c.. iJ.-, COr.1""'lu."1'i ty (and co·in :i,..'-;)Y'.l.all~,.. .L\'e· GO··("l...... n,..1 .....n~ )' •• ,'_'.1._' V.:. .•..•._,,' '. ,..1 1;.••• 1,.0 _.:' \..I~' ...... .1.(.'.:.\; v.

l....-

R
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(3) A S,'r~3tcm thatuill cn(:OlJ.r3~;0 :i.ndl1st.rinl sponfic:r't;hi~of 11!1jX(~r2ity
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research.

(4) A s.ystetn th.:J.t will recoVlize the equities of th~~ universities,
other Th'"livorsity !;ponsors, nnd, in many. cases, the States "('Thich suP?ort
the univsrsitiGs.

The small bus:.nass cam,'l11.1.YI.ity· also"seeks a systCr:1 th2t ::5 simpler
and less burdensome and Hhich recc t1niZGS their equities. tIm'lever,
small bus~ess is especially concerned th~tGovcr~~8nt patent, po~icy-

(1) , . t t L t·, 11" t t" L •, mai'C8 1. a l,.orac r.,re !.or 3m eusmeS3 0 pa:r ~C:"P2.vC l1l
.Go':iernment sponsored resea.rch and "allo1·j srr.all.bus:'n3ss to :TIore
effectively compete H~_th l'~rger competitors .for G::nrern..rnent support, and

·(2) allo~'T small bus~.nQss to. use inv3nt:Lr.ns IT!ade b:)r them uith
Gov'3rn,i10nt slJ.?9C'rt to mxcim.i2C firm ?o-:-rth and. enhOJ."1ce their
comp.etitive ?!osit:.cns in non-gov3rn~ent :r.arkets.

The Act ?ropQsed will acc~w?lish these SOols while 2t the same
time promotin8 lE;~r~·:2r n·.tional· ~oals of incref's;~d c0rr:?::~.it7.t.cn,

incre~:w8d inno~~"Gtion and 'Product de-rsl'):':H,lent, and ~n~re2.sed, eGononic
f::rm·Jth and, jol) e.z:):~,nsion. J'.t th~ S2!'i!3 time the ;~.ct l·iO:.~ld Dl'Ot-3Ct the
Governraent'~ inte'r":3ts b;y ::Tovid~.ng it :O;'Iith a r:.J~TDlty-fr8s· j.ic,0nsc'.
It also i,rould allm·.rthe Go,\psrnment to make 8xce?tions :'n Gsrtain
clas.:es o~ cases or on a case-by-ca::{e 1-:-a3is. Pn:l th8 rish~ of th~~

Go~ernm:nt to ~equj~c licensing in cases when small business =j~m3 or
tU1iV"'er~;ities fail to take ef.fe·::ti,\79 st'o::>s to OGyclo?:.' i!;Y8nt;:.ons is
.a fer.ture of the proposed Act.

The 8urrent Situation arn Policies

At ths 0~tset, 1X must be lmderstoo~ th2t the CDrre~t situ8tion is
.:sen;l'al1y count.nrpro:luc:tivG to these ,;oa13, nn::'i, if anything, seems to
be moving in a·n evc~n more cOtL'1terproo.u-:tive fashion. .

As identified :in sGGtion 11 of the proposed Act, ths::oe are cllrrently
19 dif/erent, stat'Jt8s :so~/erning di'~.ferent Gov'..;rr:r:l~nt agone·::8 or pro grams.
Sometimes diffrJrent pro~·;..:..'ams Hithin the same Bgcn~y ~'lill be f,ov,~rned by
different statutes, or SOT.(·~ pro~~rams of a gi>,r'3n agency rr:2Y be go;!<?rnsa by
statu.te and oth'2rs not. rl'he$8 Btntu~~s tend, 'Hith a 1C1'/ e::·:cc?tions, to
enco~::r;:;c: rct'Jnt5.on of title to' :i.nvcntions in the GO'.~'3rn.m:nt., 11Ut
normall:y nllo....; agencies I' flexibility to grClnt.. ';·I?iysrs.
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In a,~ditlon to th;:~sc 5t<1tnt,?s, mast nr,encies h2\"-: :;h2?80 "their
polici00 aro~·:nd. th() Pro::;i-:-;cmtinl .!.·ler'lOr"l~d1,;lr:t· and ·~t8tcr.l:~nt Q~ Go·-Si''.:':7I8nt
?atcnt Polic.y :tsGa8d in 1963 b:i- lTosi.ient 'KGnn9d~r. FCi<'l]': r, this
Stat,:\,:ont is :30 strll~1~ur8:l to acc":mid~:t.c i3- :n.?T~_,:'.d of ,?r2.:ti-:AD rind
leaves cons';'" o::"~lblc O:~2 "at ionnl .fl(";.;~ibility in th~ in'ii':f5.dual ac:c:1cics.

The r02'11t
pnton'~ ·po11.6 ic s

of the aboyc :ts th::r!', 'thqre ar,c at 18~f,t a8 ",,!'an~! diff~ront.

nnd prO-;C1.1JT<:JD as -l:.hcr0 arc a:~oncics. .~.~;nnc~" c:tausen "-
- -. "'""""-.'. , """'"",,' .h.. is., . ',Z.,_,. . 7): -'"7'~ _', . :~"~, "" -....- ....., ....~ . . , __'''--::''~'<w
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tend to differ. l;Jill:ingnClt:Dand pr"oc~1durC3S for ne.s0tit.t~n:; clauses nnd
after the fact "Hnivcrs v::ry considcrobl;." from .<). :::;0nc~r to 2~;8ncy, and
c·/en 80lT'.et~.ne3 H~.thin dif:erent eler~en~.s of the s~r.:e n:~c:~c.;.~. Si:lilarly,
the terns tl~on Hhich ,·m:-:"vcrs [Ire p;H~1nt'9dtend to 'irar~r consi~erubl;,".

For tm~vGrsitics and smll busines8 firms that deal i-lith sever31
agBncies, :.t b~~con~cs an CnOrnl(H,\8 bu.:'den just toun~lcrst.2nd the dif:erin?
re9uirem~nts and proced~3s L~90S0~ bythesa a~encies.

HOl-l6VCr,H~:Lle t.he details and npe,cific ,!rocedt.='8s ten':! to differ
considernoly, the br.end ou.tlil1Gsand net result ;:r·z o::'t'2n the sane.
Unive.·sitics cnn eX:J8ct their' Government a~·Tard.s to :L.-:.clude t~rr.1S 2.11o~·dng
the Goycrnt:lzn)"Jto take title, but allo~·Tj.n~ delel~Y''3d'det,ercin:3.tionsof
·rl"-'1~S aPter ·~.,.., n .......ti~ns -'reo ;rlAn':'·~.L""';l:1d "'ho on1 ... r 'l' ............ ::>.n... e~··"'e~tions1-)1 IJ~ .._. ...J..J, .L~ _....... r~ ..... _ ..... U. _~.. .L..... 4 _,; ,u-_ ~ u •.•t; ....,._!

to this are Di·~~·l and IJ3F l·rhich have ent8:i."'ed 5.nto mstituticr..al ?a"':,-:nt
, t ',.L.' .•••.• '-hOt' .co"..!..\:'..L

.H.5Teemen s '!·r~un s~):,i1e L'.J.1J~Ver~)~T,:.es l.-T:n.c g::Lve nera a ..!.J.rS:... OpLi:!.·"):l, tJO'

retaLTl tltJ.e. Up until il feH :leal's ago ~OD gave :2.vo!"~ble tre2.tt!'?nt
touniv8rsitie:3 on n list of jnstitutians w~_th ~:Jpro7·.::d patent policiGs.
Houe-fer, this 1-las' disc0ntil~ue 1 ·.:i.1~rJ. :::'he Armed 3·2TYices?'ro·:,-;.-..r-:::r;.-nt
Regulations 1"er3 conformed to the Federal Procu=enent :Ieguiat'~ons, Clnd
it is not clear 1·;hat DO]' s prese'nt in.ter:.tions arc. S::-tall b·.~.SinCS3 firms
can also norm:~.lly expect t.o r~cci7e a title-in-the-Go'.-·3:....n;;ient or
deferred deter:-:in2tion clau..se from all ag:~nc'5_cs e:-:c-3?t DOJ. US1.1a:.ly,
th0~i t,roulcl have to ne.:;;otia-t.-,e on a case-by-case ba.sis for i:or~. faYorable
treatment.

1-'!oreov3r, the ab:i..lity of ag8TIcies to grant nore favo:"~:l2.e treat~ent

as a rcs·)~t of n-3?otit~tion3, or uhdGr deferred :}ot.8r:-1inatiDTIS, or thr():~-:h

I?As j.s in(:re;;ls~LngJ.y ·ocinS- placed lJ..,.'1i~.er legisl£:ti·tely cre?"':,e'i. cJurdens
a..... ,.-; ""'"o'e'~"1"'es 1i' r n~~a'-,.,l e:-t::>'""tion 0 0' th·~ -;:;'r.> .• ,.,. ' ;oTO '~l·-,~r T.'nn ..... ~r"lr4h.l;, \,; .l.'0 .A \lL:,_8, 1. /.L .:. .:J <,:•.!..-:-.n.I1l1 ,~ __ ..!.: ••}

PJiD Act of 1974 place0 ~, ?resumption jn favor of title in the G072rnment,
and though it does allow DOS the £lexibility to ~T3nt ~Dj~2rsit

rec;;:.resthe considerati.o:1 of 2 r8th:}r extens ive li.st o.ffa.-;tors Drior
to "'such f~:rnnts. This _:~ct· hns :~'~cn int21~pr·:·terJ. by 'JOE as ~lrsvent~n.5
it from nsin.:; an InstitlJ.tionnl .I. atent Agree~rtent a!")~)roach ':-iitn rl";s':J9ct
to lmiversitics, thus ma':·;':.ng it more restr~.ctivc than t.h-; Pr83i~a:nt' s
Po15c'.T Str:ter.l8nt. It.?lso plaY3 m·~rG lio ser'."i~G tc." then08:':~s of
s~all busin·es.' ~irms r:ncl. cs·sentialJy requ';r:;s their co:-:,.?liance 1-Jith
the sz.me e}::::-ensive and.. t:1J118 consum5,nr; .?roce'.iures ;'jith 1-:~1ich l.-:-·r;:.;er
and more fi~anciallyvol~ cor.~etitGrs arc f2.8Cd. Unfo~tD~2tely,

section 9h9~:; 3:nce >:cen inco.c·~JorCtt8d b:r rcferenee t:nd D:lcle 2::1:,licable
to three ~'1ore Go'.rernment R\~ill pro~;i.·"am3. It .;lpp'Jars to bs the 'Haive of-
the future.

RGcent de'/clopmen:,s on thG admjnistl·.~;tive front also j10irlt to
a mJ;~emon-t. in Go~.. '::rnm::::nt ~tlt8nt .polic:y marc in th:; dir.9ction cf a title­
:in-thD-Go~.r"~rnr:1~nt Cl~)proD.·'".:h rc:;~rcl1e[w of th3' t:r?8 of per:·_'orr.F!r' inv-:Jlv-ad.
The prj.m3r~y exnffi,rJle of thi:j HilS ,the rc.C:2nt doci3·ion of O:·.3/0.??P to
suspend recently issued n~h·2.nFIr.lcnts to th~ F·::dl3reJ. ~)ro·::ur'2~oi8nt ReglJ.l~ticn:;

1-rhich 1'02" tho i'ir~;t t'"r.1C forl;101:1y rcco.~ized ond authoriZi'~d'the HE:e
of Institllt.~.onal ~')3·~.C!nt /:.7,l"c~~:ncntB ::01" lffi·i.v0r:'iit:r ccntr<.1ctsi These
reel~J.ot,ioY'_;:; h:1cl '~)ecn 1V:i.:·lel~·t Sl1.nDort.c3 ,~:''lr1 Cor.r'lr:nt':Hi UT)on :'.n :":r2.ft .:'":orrn
b;r the u:1ive,":'it· com:::un·;.t;/ tlnct- other" i.n 1976. ':hey- i,".;Jl~rao.nted
recom;·r·.:)ld~tions in n re:)ort O;,'i Go..,crnT10n~.· po..::..;~nt polic~r viS-O-"r j.i-.
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t1!'l-i.,.'.·8rsiticn th~·~·~ lIas ClPprOYCn l.ll1animonsly b~r th:: FeST COlTl.r:ittce on
Government ?at8nt ?olicy in 1975.

EquaUydis·~1.1Tbjng :1re recent de'Telo~)m8nts \·jj:t.hin DE2;rr "lhich
currently funds 2?1:)ro~iIil8t8J.:y· one-half of all 78d0r211~T'-sl..r~:)':,,>ort~~d,

'University resc:".rc::. It is unc!erstood -;~·hat 1'r::1i~,~c:." '!etit:;.Cins fran
institutions an"~ contrnctors not holdin;;, IPAs 2.rC a:11 no,,;-! l.'oing
held liO Hithi.ry. nf-t':',H. It 'is also l:ndcrstoocl that a-oa,:cl'" is be5_ng

'discus~~ed intorn(;.llv \-;ithin nli};.'[ ul1ich serio'c.1.s1"t." "JroDo8ss the
.abolition of I?l1.s .... Thus Dr-SH na:r be headed b2Ci~ to its 1~::,:;.ras.si·~te
policies ,of the early 1960 1s Hhicp. Hero Sr)\L!::l:..~~ criticiz:JQ by the
General,~."'~cco1JntiL'1gOffice in 1968. The current policJr follo~'IS

.suggestions of ~he GAO.

'F th~ "t '"c.. " .. , ..,:l .1...:. d':n~ ·t'~~..1. ?r ~"d ~ ("~Y'!.."'" heur ~.....rr.lore, J. l,;:) oLD: ~Uh.~e 5v,. n ~":--~,:'l J .. r-,lI _ 8,;:,]. e~., ."J(.,_ v ... r <..5
indicated e ~redelection tOl,·:rards usc ofa ti-::'le-in-the-GcT,:-crnnent
ap;?ro &ch. l,'Jh~r he ha's' done so '",'T8 do not knm·;, but it seens to
.stem from his association 't'Tith Admiral Rickover ~'rl~o, cont}:'ary to
almost everyone else in DOD, has b9cn a long time advocate of a
title-in-the-G.o"f,:"Gr'nr;!.ent a9~ro2ch for all GOTJ.::~r!1nJnt cont.ractors be
·they 1m- r.;e or src.all, profit or nonprofit •.

In vim'j of all these trends, both leg-islet-ivc find administrative,
the universitJr and sffiE'lll busines~) cornJll1ulities consi':lcr it ir.:.?c;l"ati"l,,-s
that 'legislation extracting th8ffi from the d99~~ng nor~0S of Gover~~snt

patent policy be enacted lest their positions beco~8 conpletod eroded.

The Proposed l'ct.'s Treatt:10nt of Universiti8s ·qrMdEon":)rofit 0r~3ni'Z:,:-~til)n3
". . .

The proposed J~ct iso.es~gned to o'.~r.'!rCOtl3 th3 cur "ant ?roblems
a'rld to achie~.~e the goals of the l.ffiivo:::'sity cor.~ml1n.~.ty M;)":.{ normally
allo--;·d..ng lIDiversitio.s and non)rofit organi:atj.'.;ns -t.he ~ight to eloct
to reta:in title to ':LnV8!1tions ~·iinde b~r them "';·ri':L.h Governr:1Qnt ,su:'J'Jo~..t,
subject to v3rious requ::i~"c~10nt3 and saf8'~uarcs sUbstcntially rlir:lilar

·to· those nQtJ iil~luded in the Institutional Pntsnt AereeJ:.e~·,ts m'lar(;Gd
by n:J:i'.:'1J and NS::;'.

(1) Com·~'-'.... · ·· .... l.;l"':'~t··.... . '" -_. .: ...', <:,;.:• ., .. T......~TnnL '~n'
....; .1.\'.:"".>. ' J;.::I .... :6-:;., :!.·:.;TI C.L Un.L/,.. r,J_v.;< ...:.....1.1." ~'. 1.» ....... 1. S

This mL"": of rights nnd oblig2.tions represents the r.1inirtlur.t but
critical r'if,h·::'s nocessary to obto.in the cornr..ercinli~:ati:)nof jn'.T0ntion3
made by uIlivcrsities. In order t.o u-::1del"sto.ncl Hh~r 'this if; [30, on8 nu.st
unde:.... stand the nrttuX'c of univorsity re.Gc8rch, th3 :~~v~.::~t~.ons t.l-:::t .floT.'1
therefrom., an:l the fnc tor3 th:lt aff'Jct the: traY'!.5i'er of t1:.CG8 j.nvcntions
to the COl'lOlcrcinl 1.13r]cctplncc.

'llhe 11'e.:131"a1 ~ro',"ernU1cnt Goonsors rCD0?rch in u"'1iv8r:;j.ti.'?s to nXi:J.nd
tho boundc-:rics 0::. ;~:i3t~.n~; kno\rlcd:,0. .:n 2.1"05 or on ;1::'0018::,3 rl~.3~:'J(l. to
be in th3 .;ublic j.ntcr(~3t, '01" to O!) rcl·1't.':.'(rto n~~innal' r,ools.. UniV0::,si+.:l'2'0
aTC u::n13.l1Y·' (tml~s3 th0~'- 0!'C dojng clascificd r3s·3.:.~l'ch)·rr03 to
Publit3h resc~8rch results \'lhich nl'C ;ocnc::·C'.lJ"lr ma,1.c 2.~.-a:tlaOl·~ .:'vo all.
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The r:i.ght to ':)ublish is normally prccer-::'eq. in thc: ncgotintio!"'J. of g~(}nts

and cont.ract.s, 23 i3 tho sl!~n:>-orin{~ c.goncy's right to recei~:e agrc:~:d

UDan rCDorts.-. ."

The" E8neration of inventions is altl03t never the main obje,~tivc

of th,~ _rese~:rch con.ducted Hith fed'~ral C't1ncls; r.::lthl:~r, o.n 5.ITfnntion
'ge~Gr211;}ris t:!n i~:cident21 ltb~rprodu.ctU of tiH3 resc5l"ch act.i.~Tity,

largel:r attributrlblc to' scrcnd:.:rity and/or the personal c~"3at':I!ity
of the invest,i.~;[t-;-,or backe1 by his ;;~G2T'~; of ?ro:::essi0nal i:.r::±nin:s 2!ld
e:h.-per:'ence, and tn, t.he s~holarly environmerit and rese~rch 2'"eSOl.1rc~s

provided cy the lUliver.;:;ity.

Horeo-:.rsr, these inventions, Di11.ike those of larger :ndustrj,al
firms, normally stand alone. As explained in a Harbrid;;;Cl Ho'),se st',ldy:

IlTheir if.iolo.tion is a, major o~)st.acle to utiliz.:~tion smce
most invGnt5_ons arc not rnarb~tablG prod~;;::ts in ther.:selv8's.
The industrial )ro1~~t is ofton protected by a ,cordo~ of
patents, 2.S illu.strotcd by tr..e 'list of pntents on a ;Jacket
of Pol~roidrilm. A ~nivcrsity ~nvent~on, on the other
hand, is [lone-shot pal·,ant. Even if the :?,-:;tsnt s~~c-ifj.cGtion

disclos0s an ingenious jnvcnti.on, the 'p8 "C.snt clai~s ';~Thich

define the scope of moho~.Joly p.re likely to be n2Xl"o'·:ly ,~r2~·m.

1'lhereas ::.ndustry \-1:';_11 a'::~.d to j.ts ?c1tcnt a:rsen~l as :: ~ro,-:; ....tct·
is i~provcd, a l.miversity ~otent, if it is to be'li~ensed at

.all, Must b8 licensed on the ini.tiale.ffort."l

Education j.nstitutions are, ofcoUl'se, not organ~.zG( eith-:r to
manul'actu.re or to ,?rod~_~cc 2nd m,'Jrket p?~t'~ntablG inv2ntions. Neither,
for that !'aattcr, is thc:l'ederal Go'!ernm~:nt. Acccrdin€ly, ; 7'

unive.:.~sitJr :in7entions are to ~)e u.sed, 3uch institutions f;!ust S89lc
to in'~ercst thOri8 i..Tl the industrial 1'Torld uho h[~ve th~ cot'!....";l'3r~ial
ce.pability for :~n'l.tention dcve10cment and also, V:':l"Y in?::r:..t~ntly,
rnnrket devcl:',?ment, vhich the illli"'!~;r3itJrlacks. This is o:"tsn a
difficult tack, sineS! feN' inventicns cot11ing OlJ.t of universi.ty
research ;offer re;:;d:Ll:,.r rocogniznble :!!"ospcctso:.': a l-::-rG'~ F.tZrx0t
or a hiGh :-_~etl1rn on inv8st,ment. Horeo"'7cr,the lInot-inv'3nt'-~d-h-')-~e"

syndrot1e oft-::n ?0SeS a difficl'.lt :in.stit!~..~.i,-nal bar:,i0r. Un':y;?rsity
inventions, since they r:mst often co:."relRte "':-r:i..th thG r3snlt.~3 of
fundarJ!:3ntal res8<J.rch, t.end to be, at best, in the 82,rl::T st~<:·~s of
clevelo]')r.:!ent, And th~reforereqll.ir'3 the 5nTrestment of substant:i.al ~"riir2t,c

risk capital to do"relo?8 the im'cll'~i()n to tho a l1?ro')riate StilC" for
int.roducti·_~n into the market..

At the sar18 ·time, w1ivar,:;itic3 f,roin a uniqu3 t!os:,tion to objccti7ely
seck the b~st qUD.li~'iecl ·~.n:lustrial developer and lm~ '3r a?:;Jropri;:';-,8
licensing ;.;r:r"~n.~ ~r:J.Gnts monitor the dil:'t~(;mco of cl~voloT'h8nt c.L~orts

IH.nrbricl;-·;c HOU.i:iC, Inc, Lni~al J.nGcnt).v(:~~. ~nd Barri.cr3 to Ut:i.li7 in?;
TQchnolo;;:'.cal Irm0vation, ,,;>. 11-13 (H<ll"oh In[~).
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b~r such a develo:YJr. If univnr:'iities ca:mot ft1:,nish, if 3??ro;.'·ri2. 1-e,
an exclusi,.re license to co"elopers' for c1 lir,lited ~'?ricd. £;!l,:1 th::!'sby
sec1..U'C thc~_n"(IcDtr.~~nt 0::- I10CCSSar~r capital, in~n~nti.cms rf33ultiu;,;, from
govcrnm,JntmJards are les:,; l~kel~r to bE:': oe"\'-el0:J0Q to the ;',0 ':nt of
marl~etability, D.nd t.hus the phblic is less li}::eJ.:r to re-=e:!::e the
benefit.3 .from such in<:anti.on.s, or Clt l-:!£!st i.'.3y not re,:eivG' then o.s
quJ..ckl::' as othO:::'Hisc 'tTO~_1.1d he the case. ~·roreo7er, ~ost lr~1j.ve!·3:.t5_cs,

tho:.'.gh the~~ rarel~r make -an:y- s5.zeable :incon9 frof.l inv?:l"t.icns, 1,;o·0..d
largely lose all :ns.8ntivc t.o seek li~ensees if they did not hold
patent r·~:;hts. Because of the lIpublish or y8rish ll e:'i1:"c ~ni th'= ,;·,ride
availability of the r,0S 1.1.lts of Go"':c:rnY:12nt su?~ort8d rcs'::8:'ch, the
tuliver'sity norIilall::r neith'3r could nor \vouldc,onsid~r it. a??ro~:'ia:-/e to
deal in Iltrade secrets.H

ynnen the ri~ht to scekpat~nts resides in tmiV2r~iti~3, a??rn?ri~te

patent applisctj.ons c:.:>n be filed pro:'1ptl~r and ne:;otiati'Jns i~-::~di~t91;;l"
itil,..,.. ~d ;.l.·T'\r <"" ...... r.> .L."~r:> d(';>,.r,.,,]r, ...... ~'Y'/li .... r.:>n6 r.:> .~'.1.'..!..'.<:).., .1...;1" .... ~l ........ ~·~.I-~n eCD,\!,., ..enc,.;.. H_un ~.~ O""..:-'";,,C.t.-!.:V";" ...... t.::. ,:.:Jv_ _'-:' ........6 .... 5,. ~·.J.v:1 ~.:1 .... c u_.,~ L~) '.J.. •• l.c.:. ..c

of the inYentor. 1:Jhen this right c103S not exist at th'3 ti~e of
con7/ract~n'·;, but. r:lust m·rt.:.t a cletermin2,tton ,s·;:'tsr the :.....'"1V2,nt·~':~n h23
bzen identified, substanti<J.l t:L:ne is usu,alJ.y requi.!',?"-! to :::re7~rc the
necessar~r docu~·:mt.oti')nfor the sponsoring 2~enc:r 8.n~ .for the n.:~l1.cy

to t:1a~:e a' determinntion. TlThile ~fi:'Taiti!1g the o11tcO;7le 0: s:.:~h cd:-:~""1.ist!'~tiv'2

pr00cst-J, the :1nv'·:'ntion lies dormcnt, uith the at't·er..d.~n:' ri8':~s tl:.Z~t

the inventor!s int-=rGst in assisting i.Tl th·; c1cn"~10:;:T~Bnt~... r.-co·.~~3
attenu.?tBd2nd th-,:t 5.ntcr·;:;n··TI;:: e~'cn~~s r,12~r fore~lqse su.'~c·~.),sf1.1..1 b."ansfcr
0:: th3. invcntj.on to the2?l.":.bJ.ic. For cz2~:'::118, a ?0te:1t:.nllicsnnc8::ay
dec~_de to ?ut his efforts eJ.,ss'I::her8 r2th·~r than ~·jait £'or a c.:;cis~,on.

Sin~e deadlines for dO~0stic end Eoreisn ?2~ent ap?li~2ti~ns

are al'fec7.ed by ')ublic~tion of ?:-.tcnta 1:'lc1.deas :'n 3ci~n-:;:..fi:: J')':rnals
or- thesis pspers, dela~rs in d8-:'or:Jin~.ng the dis::JOsitiD;l 0: ri',:;hts to
an invent: on can result eith3r jn d;)lay of 'Dubl:~.~~tion of :,cse:=rch
res'lltsor, lThat. is, more naL"tnallytht~~a~~e,·thB 8~"Jiratio!1 or :-.h<:!,

. time lird.t in't'lh:.ch Dz.tont 3uolications can be filed. ~Jeithsr choico
benefits the publj,c.' .. -

The pUblic will obtain the p,reatest benefit fro~ ~iversit7

generated inventions ~nder a sy~tcm which offers ad~quat9 jn~uc3~0nt

to those who can bring the fruits of the research into a forn
useful to the conslIDin;; public. H:ene e;celusivit;r in natent ri:;hts
does not inso fnct~ cr8~tc artifically high prices for rel~ted

products and ro.:/alties gen0rally re"Or8S(~nt only a very s::1a~l f:-a:::tion
of thz retail pr ice- of ti!2rketed good.s. Horeo~r2r, one r:~ust. Inca, ~he

. inescap2.b10 condluRion th:::tt thedc'.rclOD:!~8nt of :L"Tlvent~.ons '!1..'t1d9r a
reasonable Gov'~rnm'1nt !=><.':tr;nt polic;,... lriil benefit the public: b:r lTlllk5.ng
available Droducts' thCit '!'loDld oth~::'Hise not h2,VC o'Jen 2"~ail3.hlc nt'
any price and 1\~hich :JrD :.Jremlnwbly.more attrnctiire to tr.e ~lJrG~Efier
than athor aJ.t.';rn;lt.:i.ves or SUl)3t~.tntp.s,.

'1ith{')'.~t e:·:~ll.lrd.vit;i to SOi.i0 dt;r,ree, nrive.to so'):'ccs arg ';r..li~(el:l

to' have StUn.': ':ent incQnti,.·c to in' !Jst ,in thG el',:ort ne""ssary to
deveJ.op 1.10fit llniv,~r::;it:.;"' 'in\tcntions. InctC'!ad:- the jn~.~-:',~t~·3nt. rcquir~d

to hring a !.Jrod~J,ct or ;'lrO~8S;;; to ;t m~lr}:0tablc c01Yl:.tion ~r.(~ to :t:trod1,.,!~e
it into the !';,w~ket i~, b.lp'lo:,t D.I1-Tnys i"r 7c·Gt,·:r t.h<:'~t the ~n'te:.t:-·I~nt

~;W.~T-..
1·" --

-'~""""~,
. ' ...

! ,,' '.'. ,.

f'r:-:---
to "'-''''".,.;;.'

~
,;,..;...

-'---

~
~

~

~~

I.~.....
--,...~..

II
~':.-" .: ·c
l:,:',-



----

1

in the 'or5.ginal r"2search fro~ t·rhich the invention resulted.

To b~ing an in~jcntion to :?llblic use, f\.'xthar d8yclopraen't or
engineering is reonire,:l, such DoS t7.!stin~ or "scl'eeningll of ne~·j

che:nical cora~o1Jnds. B~.fo:-~ the cf.;::"or:,s Dn:l c):p~:1~es :tn0ir.~nt to
testing or scrt::,ening ~rQ l)n':ert.:::k8n, inY~stors n'?!3d to };:n01\T ;;"rho
h "t' t· tl t· ,'. L' , L' ( , th·' ht. a·v ne 'J.. _8 0 or OK:1"~r.snl.? Oi. ... i1e J..n~.:-~nv:.,on 1.e. . e rJ.g ~

seclrr-cd to invcntbrs ar.:::lthei:' 2s.3ignees or li~~nse8s, ::o!"
-limited tines, as a.l.ttr~orizeclin the Consit:..ttion.)

Often pros~E~ctive liccrass'33 ~'iil:'- ref".1se to 1.J...l.~ert~k~ th0 t,~sting,

screening, or dC7(-11o?~.2nt of in~.~sntion3 unles3 the lic8:13cr can
graTlt an exclusive licen.se for cO;';':--.erc::'al· 1.:38 or sale. In s,:)':7le cases,
no viable alt€rna~iv~ h3S 'reen avai12ble ~nd, £~ tnea~)ser.cc of an
e 1 ':\; 1 ~ ~ .Lho ""''-=' .J:I..;.... CI .~";'"I'~- J..; ~~ 1-. p ::::, "0 ~"'d t' .1-t pXC USJ..\'.,. .....J..c~nse, v _.... U;j ..... 01. vn ... =-J.. .. ·.;:lv_on l~as ...... ·....n O .... :l.l._ Ot..l .....

public:. Indeed in t.he- case 0: ph:·,rD.~'Yl.iticals tr.is ha3 098;'1'H'311
develo~ed in the 1968 ~~o r~9Drt ~entioned aoo7e 2nd by sR~3e~u0nt

co~~arisonD of inv:stment jn HL~ su?~orted, nniV2rsity inventions ante
.and post 1968... .

Universities usu211y do :lot posseS3 tr.B r~:;t·q.lr~8S, critical facilities,
. or contro:J-s .nee e ssar:,r to bring cl:'u:.l :,r.) -:'u::t.s, for e:.-a~1?le, tl-'.rouf.:h the
clinical t'csting st':gds to r:;ar~c~t::.bil:~ty. Thus, it is i?:;p~r::ti'tTr; th:?t
they be in a position. to sU'::r~JJy Gn ~.:r.G·~nti~:e und·r ~,"]"'"J:'c~ri::~.9 1 "'..cen.sing
ar:::-an&;:;ffi9nts to thotis or ~~'izr::.tions 1-1hich havs- those fClcil:Lti,::s and
contr~l C'2pabil'5.ti3s.

Since .Go"".r~rn!il8nt p?rsonn·:=l ~·:Ot:.ld not 00 as :nti~:?tel~,"fai.~iJ.i::;r~Jith

all invention £.s thClse th·!Cf; ha'!"..-,~ maic it at a ·lni":.Tc2"5:..t:,~, t;-;'87 ";-lo·.'1d be
in a ~m.ch less favo!"2ble 1?osition to ·8sz,?rta~__"'1 or :,:,··rS·le the com7;~rcial

marketah.il~.ty of such an inv~ntion, 2~d it is fe.sI':31 t1::t t:--,e -ti::.e
that 1'Tould' .h2ve to 1:13 ~n7e::ted in r;uch ,~t ·"rit~rco··ld ~';el:;" eaU3'3 a
Si~ll'..."'cont rncl'·· t; , in -;,., .. ·"':lnJ.{"..... .--1~':" 10"u:- ..... ~ .,. 0 ... .. •.... i.,..,.':>.,...,...iJ.~ ...... ('> (.> .,.. ho Q--5~~ .1. c. _ _on _. ,--.-.y,_ ... u_ ~~ ,-._-, _", _~, .L.' .'1 ~~~_f ... _.' •• U •.r _ .... s_a.:.., ,.".ra,
'h'ith a consen..U9nt r::dt.:.etion to ?1.:blic ac;:;es:: to ~:~t,'):-!ti<:!l r·"'se.a::-ch
applications.

Thus, the ?rir:.:r::." r~s;tlt 0: the econo~.~.c sti:.1uli affo3'"scc. by 2

realis7,ic 'patent 'Qo1':.e~r is th3 intrDd-;;.~tio!1 .ond ~·r ::.-j'..:c·:'ion Q f: nei·/
goods or ser7i~9s into :.1113 ccor~::~,~. 7h9 j.p..f11::,o;: of: r.....:!:f "t8~ru;.oloRt- end
produots shol~l'l sti:-ml.:.te eO:1!QtitiQI; nn1 ~cc::o.i·: ::;::-c;ith.

(2) Universit7/=ndI..:3triGJ. ,:;olJ.3~o:.. :::t.io;l

Tho t~~·i"lP.6l"'e:-~·t" 0·....., n~+"" '"')1"0 ~.,." ;"'~"'~:-: ~'n"':' !'J , •·....-~~....-,-,.-.,nt ~-t t l'... ·TI_, _....>.J.. •• C r:'l...lJl • .:..,-".l " ~._ 1,.••••• c:; ,.J • .l..;.~~. ,~''';' ~,=n ,:,·o.,C'r
- J

such t:!:., that nro?os~ri in thp. .~~c:t is n.~:~d~dto ':oster :::~e~t.er L"'!dus-:rial
sponsorshi? of i}niv~r2::.t:rr~~ez::-ch.

I "V 19-6 oro ...1. 1 ...... ... 7?1 ,., l' . .1. -~. .L. •n 1·.... (. 0.;. a 1:.0.,8... 0': ,")) ...... ~ :JJ..l._~on s.")~r; ... 0:1 .:·D ::U tl.L:.~IC:".::j.tj,cs

around tHo-thirds or '~2 .581 bil1ic~ ::::...~~ fro:"': 't.:--;C! :2';C! '~l :::~Y:·-:rn-:,~nt.

Of the r:r.winds-=' O:1~.Y )123. r:il~ior:. ~;:~'J ':r2:.l ~n~l~.:::'r:.al ::O:=~S3 -,;Iith
th ~h"" 7~11 b;".:,.." ..... CO·'l'in .... ·"'ro'" ~ _.l-:.".l-~ ..... ~1 roo 4"; .......... .L(') ... ~ ie Ov .~r.) •.. ~~.'-_.I.v.~._~~':, . ,.l .. n.,,-, 1i .. ",..:.O.~:.._ .:..LJ1_.>, ".-':".J. ,!l':""~ _o:::::;l,l

. r ..... ,' n. t... ., -4 -l-'.-:., .. 'n ..,~ ....... (i.t. ; ... ~~t.·.t; ..... -..,. .,..." '1, .,""' -r' •....,~,.,.;..: -Eo\,,;rn D -.l, ~,n .... 0" •... 1 •. c ..;,~o _u .... n.;o .... _'J. _ .• n .. ....> <.••) _0 ... ,._ .. on.,.
The uni:V0.rc-ity con:::·..:nity h21':0v·:?:.. f..r.·,t 7,~ :'r~ e7·:i~:'~, a -:'ez1 ~a7.·(·:lt':.21
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to incrc8SC' ind.ustrial ~lJ.p9(\rt. for univr:rsi ty rese.~rGh. At the s~n~

t~.me it in aDD:':Y'"cnt that to exploit tl:i::; Dot'8ntiol i':O~'3 fayor2ble
Governfil.-:mt patent ')ol:lcd.t:ls must be dC'lrclo~ed. ' Because such a hi-;h
percentage of T.miv·:"T0it~r investi~~3tors l"cceiYe Foderal s"J.:'"':1ort ~'Jlder

cond itions allm-rin:-:: the Go~.~crnmcmt -to obtnin·Dri:1c iD~l ri.~hts -in an;T
invent'ions, ...~anyfirm3 (hat might oth0?rH'ise b~ i.11ter83t::d· in su??crt.ing
or" coll<l1;or.:l"ting 'f,·d.th lJniv(:'l'sit:r scient.ists .:lr·3' reluctant to do so.
They fear thc,t the r'Jsults of \'Tork they sponsor t:1a~r b3co:ce ",nt~ng1'2d

1-lith Govr;rn:ncnt cln:.i.;:;s unfl(!r it$ Hork such an to jeopa::-dize any
exclusivity they Bi~ht gain.

The prop'::,sod .:\ct 1fonld large'ly elimin~'te th-is"!1:r'oblem. 'J:'he
benefit to the unj.Y(=~sit·ies 2nd non!}rofit sector shoulc. b~ d07io1.tS.
At the s mne time, ~n~rG2scd industrial sponsorsti? might C2S~ th8
burdehon St-::te :-::o<t.rern~'ients and Ho!'ld a130 hav9 the ·t~nd2.:lC~F of
decreasiD..~ the al)solut·~ nmol-'.ilt of Fede~al Sll??Jrt reqnir3d anC!./or
me d38re2s~ng ov~rhcnd and other indirect costs ?aid by the ?Bder~l

governm;r:.t bJ \·~iden:Lns; the bc::fse of univ'?·;'~~it:l spon.sorshi:;>.

(3) UnU'orm'.ty

The propos9d Act uo~:ld eli::r!.n,~:'t8 the extensive burdens of the
C1;r:-ent deferr-;;:d det3r~in.::tion approach. :·Ioreov·~r, the ado?t~:.ng of
a sing10, stanu2rd clause Hill elimir12te unnec·?sr;ary ad8inist~?:tive

difl'ernnces.

(4) Reco.':nj.tion of "':nuitj.cs

Finally, 'Hhen pntent.sb10 :i.n-lcnt.ions occ:ur, the eqnif:.es to 8~

consiqered incaude not.onlY those of the Federal gov~rn~ent, ~ut
01 ~h C':'O 7' tho .'_..-:'\ J..,... thr.:. .·'r.., ,..·.l. ":: r~ .. , !l~,...i",... -.to· J.. h ...._ so v 0 ..1.... 0.. ..., J ...':1 .. ,.nuo... , ..... DnJ.1· , _,J..vy, con~, a .CCl.;;:I,.,.,.. ••..a .:, ov._ r
s,?onsors. Rarely ~;rc flJderal funds the sale f2ctor CQ::.t~ft,·}ti..Tl- to
the ma~dng of an i...··rrention. Beyond the critiG21 Gontr~.l"'l1..:t:..o~ of the
invest:i:F;.8tor, the l!ni""le2"sity 'its'~lf v-:l.rtv.ally al-.:·.ra;;3 hel?s to
fL."1ance the l.?bo!'ator~e0, oql1i:.Jment, and p:~rsonr.81 co-r:tr~b:.7.t··rig to
~n inv2ntion. It also 0ro~J:'id.Bs a sGholarly 3t~os?here, 2nd so"?eti~'.83

the infusiOn of f l.Jn'i3 obtajn8d from nongovern~ent SO\"C:'G8S. 3ach of
the parti"O" has a c12im in equit;y-.

A policy uhich as~·d.p;~s 9Clt8nt. rights to the Go~··;rnrrent for all
federally su·~;"orte~~. rcscnrch olillinatcs the cql1itiss 0:'": 211 pT't.ies
b"J.t the Go·.>~ernm~nt. ThG propos~d Act oV'.?rcnmes this b;r a:!..lo~j~.n,,: the
equ.ities of the universit;r, the' inventor (thron::;h rOYCllt3r-shC1r::Lng), 2nd
other s?onsors to reco~n~zed. At the sam~ ti~e, the Go~ern~entls

:interest is prot'J(;4:". "d by a ro.;-atty-fr8B licens0 to -::,rdc'bic::;'2n~r
,·n.'~nJ..ion<:" f'o'~ f"· .....·rr. 'r1.-.:> .1. r 1l . <:'0"')<:" 'nt:><t d t~l' -. ",,; ,.,r.;; t'h·..... t~1r·l..,':"f
.. VI.:> .v ,1 •• l '~H. ' .•r.1 .....nlt., 'Jur,)o.) ..... oJ. :J ....:f.C>n ••11- ''=', ~, ... ~ ~, '1._ .l·-~.•l.-.:,
of tltle by the CO·JernDl~nt Hod.d tend to lnhlbl,. OQ"',~l~rGla1J_"2clon,
it in diffiGlllt to un~lc::",r;~,(1nd "That. other n?")d th~ GrN8:'n-:v::nt hs,": -::or
Dny gr,-:;.::t·:-r l'ir:h:,s(oth...~rthnn "morchk-:im!l rizhts 2nd 0th.-::r s'lch
s81'er:uardn jnclu:1Qd :in th~ .Il,-;t.)
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The Prooosed !..:!'::t IS Trcat:n0.nt of Bm.:'lll "Pll,sincss

As ld.th \.1niv'.1!·~;iti2s, the !1ro:>o~l0d l\Ct .....ro::lti nor7~1:.y :lJ.rr-T
small lJunincss firms to- r:,:,;i~a~.n rj_ghtfi in any inv~nt:'t')ns "l'l:-!ca1.m-:5::r
Go··ern;1-cnt contrfl;:tfi carl subcontracts, SUbj8C,t to various ~onditi()ns.

(1) Ir\:!Oro'td.!1g the Cormetitj:\7c, ?osition of 3\'"1211 B"s:"ncss F~:':13

For reasons closely relnt:=o- ,to tbose discussed :in th~ ;)r:::"riou3
se-:;tion, st":1211 bu.s:;ne::n CO!1cornS oft~n require the r~tent~cn of ?:::.-:,~nt

. h' . ~h" t· , d' t t~ ~. ~ ~ .. 1r~g "GS J..nv e:Lr :LnV9n J.ons :l.n or or 0 2.., urac .... J....l1V.:;l'::; It:Tl-=n ... c e.::D.T, a or
to otherHise ma!{c ris'."= taking a reasona~le ";;Jro;,osition.. It. o'~~ht to
be obvious that if the Govcrnrr.ent t(:ke~~ title to in7unti.ons r:lao.ebr
small business firms it is, in effect, removing thG incenti~e for those
firmsto p.evclop the. 'inventions. That is, -Hhen a lc;r8:8 cO'T::)an:r :71a~es

an :L.'1V8nt:5.on it t:lay be better ,~ble to r}cv-elop it Hith~Jut pat':nt
rights because it enjo~;"s other advantaF;8S sech ns financif!l r3:[10~:rCIJS,

.econo:nics of scale, a~cess_ to rqs'J\U'ces, 2nd Hell dev~lo::1ed ~n2~:<·:'3t:..n,g

and distribution systems. On the other hand, most -s~all .fir:'1S !i1ust
pl3.ce much gre<~ter reliance on 9atent :?~ot::ction to,:-elrent lo.:!.... .;er
cotn:J(~titors from n..'1dercuttin~~ ne-;-]" pro~lu~ts and' m3r~(ots Hhi:h they r:.a:y"
de-,.relo:x~. The r'3sult of a tit~:..e-in-the-Go-rrer!~I7le:1t 2;,pr03Gh vis-a-vis
small business firms is thus to favor IDrser, nerc do~inant firns,
either for!?ien or domestic. ..

Si..'1ce al~08t all th':} arf,nmGnts of those' i·rho ;:d'v'o~at~ :. titl'3-in~

the-Govern~0nt Eppro:ch ar~ basad on the ccn.jec.Lurethat le(rrjJ1~ t-:tlp.
in large cQntr:'ctors 1;,rill bG anticoif1?etitive, He fail to l1:1·-:e!'st~nd

why these c,r',;ur.len~s shol.'ld bG 6xtendGd to small busines" fir:olS.

lie believe th,'1t the Dro')osed bill leaves su_fficient ssfe?;'.J,ards
in the Government either CJt the time of ccntr2ctinf; or a-:t.8r a .

.contractor has elected r:ights to ens',Jre th0t th'3 gOR-Is of the ).,; t e1"2­
[';'let Hith du.e rcco:":;ni:t.ion of u.11us!1al circu::1.st::nces. Ve also 0~:1i-~·,·g that

.the bene :~its that t·rj.11 accrue to small bUS:111e3S firms ~·;ill t::r-:Lsl.::te
d:irQctly into f;'Teat<:>r economic ":rmrt.h and ,job exc,lansion

Altho;~_?,h He believe the relat5.-:.mshi:9 b'3t:-reen innovat:I.o!1 and n:-:~-:

oreduct develo:1rr.cnt and lono--torm economic fl;r~~·rth ~nd ';ob eX7J£!.Ilsj.on pre
intuiti~rel:,r and hist0ricall; ob"io~lS, sc'ter~.l r0G8r..t studi'33. 2r8 cits-J.
belm-r toilll~strdte thi.s~ They str8s3 the i!'!l;)Q:rtan~e of a healthy
small business o.nter?rise to these p,oals.

A 1967 Department of Commerce study 1/ and a more recent update of that
,study by' John F1ender and Richard lIorse of the HIT Dcvc!op;:tent Foundation,
rnc. 2/ lend strong support to'the proposition that sales gro\rch and job
creation Occurs more rapidly in innovative companies than in mature
(cloillinant)companics. And even more significant for purposes ot'this

11 Technological ,Innovation: Its Environment and Hanap:emant, U.S. Panel
- on Invention nnd Innovation. (Washington, D.C., GPO, 1967).

2/ John O. Flender and ,Richard S. Morse, The Role of New Technic'll
- Enterprises in the U.S. Economy, H,I.T. Develop",,,nt Foundation,

Inc., October 1, 1975.
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"""lysis is the fact 'that job expansion at YOllne (i.e. small) high tech-
nology companies was even moIre spectacular.• 3/ These findings indicate
that a patent policy tha would deemphasize the needs of 50aller fims
and emphasize concerns w th larger firms could have a negative impact
on job expansion.

The potential harm that could accrue from discounting the need to
be concerned with inventions from nondominant firms is further eODhasized
by a study done by Gelman Research 'Associates. An international panel
of experts selected the 500 major innovations that were introduced into
the market during 1953-73 in the U.S., U.K., Japan, W. Ger., France, or
Canada. Of the 319 innovations produced by U.S. industries, 24%
were produced by companies with less than 100 employees. Another 24% Were
introduced by,companies "ith 100 to 999 emp19yees.

.'

(2)· The Ability 0f Small Busiu'Jss to COrr'!';Jete For Go'-e!'nn~nt Re~D

As previouslynot3d current patent poli~ics of all n~9n~ies

except DOD generally require all rotsntial ?rofit-makin~ contr3cto!'s,
be they biG or small, to' DCC0?t a title~in-th8-Gov3rn~2nt or defcr~ed

dctermjnation t~~e pet3nt clause or to enga~c irr ne~otiations O~ this
point. The effe~t of -this is to Bctuall~1' ?lace zmsll·:;r firms 3t
a relative disadvant.age to 18r.~'3r firms. The situ2.t:'on :"'J:"ght be
anlagoized to the old SBH about the 1m! :i.m?osing the san8 '~enalty

for sleeping ~mder the bridg3 be the Qr~endcr rich or· poor.

Put simply, CDrrcnt policie8 often place a high-t~chnology, s~all
business firm in the position of ac~e?til1g Gove:-nT:i'Jnt dollars at the
cost of jeopardizing its fut.ure nm1-GO"fGrn!71ent mr~{0t oosj.ti'Jn. ~'Jhile

the ,same conld ~Je said of Inrg:=r .fir:Il.3, it must 08 rcme::!::·:=:!red th?.t ~or

them patents do not l.ls1.13}.ly :)lay as i!i:0ort2nt a role in t,he -m:;j..ntennn8:e
or ex?ansion of their mark'2ts. Horeo"ror, l:~!'f:·?r fir~3 ;;:a;.t 1';'3 :L"1 a
mu.ch b~tt0r financi21:)osit~ nn to resj,st Go<t-e!'·n~'"'nt den3nds 2:ni! 1;-3 c;otiC3te
more equitable patont ryrovisions. And they ",·;rill nor:r.all~r h"ve more
resou~es to allo~[.t8 tocon:Gr.,;~ct nezotiations or a.:'ter-the-fact ~·raiv·~r

petiti:)ns. Furthermore, J.~r __:o:cr co:npnnies are better 2ble to 5c:;::rer:;2~:e

G01,;-ern:nent, and non-Go~..'8rn:""~Dnti·lor1c jn ne~er::t.8 di<t.tision:3 so as to :"_:u2rcl
against their cor.lT;.~n"cial lines be:i.ng jeopardiLje:i by G079rilr.:ent c12ins
under :R&D controcts.

For thGse r~2.30nS, 1'T0 bcli·Jve thRt a p[!.·~..ent ]olic:;r 21.")ng the 2.:L.""1CS

of to!'e V:'OD038<', Act ,·r'11 hove an a')prcciab1c irr.nect on the al'::'lit:r of
the snail l,usiness cOl'lmu..'1.ity to c :m~ete for Go'!~rnm8nt s'l,o:Jort. -'t
o f,lininu.m it vrill end the ~m.fortn...··-13t8 dilemma of Ch003":!!.~ o8tT/T8cn
one IS cor{)oratc IlbiTthri~;htt' and a llmoss of CoV'::'!·.rn:.!.ent ?orri~!ge."
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3/ The authors found that during
companies with combined sales
net gain of only 25,000 jobs,
companies with combined sales
.in employment of 35;000 jobs.

the 5 year period of 1969-7-9 "six mature
of $36 billion in 1974 experienced a
whereas the five younZ, high technol08Y
of ,only $857 million had a net increase
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