_Background Pﬁper
- to
Susport and Explain the Ne>d for the Proposed

‘ l ' " Wiadversity and Small Business Research
' Ut1¢1zut10n Act of 1970"

Introduction

“seeking Congressional support for legislation to improve current

-inventions made by these organizations und er‘Gofernmenu rrants and
‘contracihs, ' ‘

Cmmal BRMD) have been lost in heated argument and dzbate over the

“represents a viable and responsible approach to Govern:

The UhlVQrSluj and omall ouSﬁnosa conmunities are jointly

Government policies as they affect ube allocation of rights to

'The proposed Act represents at attempd to sask a solution to

specific problems that face both of these groups, but dees not try
to arrive at an overall solution to the Governmeni pntent nolicy iss
In the past almost all bills provosed in this area hzve teen booad

e Yen

in scope and have dealdl with the whole range of Coornment 245

contractors and srantzes. The result has been that thz interasis and

nezds of ths university and small businsss commmities (which
collectively perform-at least 359 of all Governnsni-svonsor:d, erira-

1
breatwent of large, industrial conu"“cto S. As will be discusszd in
ROre detail, it is becoming increassingly evident that th2 ‘nicrests
? these two frouns was not understoocd by +n9 framws of Section 9 of
tLe Federal Honnuelear Energy RZD Act of 197L which has hecens the
rodel for subseguent lezl sluuﬂon. Other rocep+ adminisirative developmen™s
do not portend well for the future. Hence the provosed bill which

policy that will satisfy the nesds of these two zZroups
same time promote and protect the wider osublic interss

The Goals of the University and Small Busfness Sommnitia:

Th° proposed Act is designed to cch ave a nun-er of goals of ©
small buswn:su and wpiversity commnitiss, Most, if nov allyol thos
goals ~coincide with wider national godls such as ineressing corpeti
economic growbh, and job.exnansion. -

The wmiversity commum? ty 54 Vb a Governmens pztent policy that will
have the follonlng charactoristics: S

) = s*mole and waiorm system that minimizes administrative
burdens on the university comnunity {and coinzidertally the Corornment.)

(2) ‘A syiten that arovides at leaut the hind incentives and
conditions nacessery 1o schieve to the mxinum extent »racticable the
commnWCLallzatlon of mivearaity invontions mede under Goverament aulr’s.

(3) L system that will encouwrage industrial sponsorshin of wniversity




‘Government sponsorzd r

research. ' e C SO S
{L) A system that will recognize the eguitizs of tha universities,

other uwniversity sponsors, and, in many casss, the States which supnort

the univargitias. - : . - '

,

The small business commmity also seeks a svstcm that s simpler

and less burdensome and which receognizes their equitiss. howuvcr,

small business is‘eSPecially concernad that Government satant policy-
(1) make it atiractive for small bhusinsss to participate in
‘ eszarch and ‘allow small businsss to move .
effectively compete with l-rger conpﬂtﬂtora for Gevernnent support, and

- {2) allow small bus*nﬂs +o use inventinns made by them with
Govarnnont supportd to maximine firm growth and enhwnﬂe their

competitive positicns in non—boern entf, marksts,

The Act »ropos will a“C“ﬁDliSh theae coals while

at the sane
time promoting ler«er n'tional joals of incressad comprtitiien,
‘insreased inmovation and groduct develonment, and ‘nsreased. econonic
=

growbh and joh erpsnsion., 4t ths seme time the ict would orotazet the

‘Government's inter~sts by moviding it with a roreliy-froe liscense,

Tt 2lso would allow the Covernment to make exceniionsz
elases of cas=s or on a case-by-casge rasis, ind the ri
Govegrnmont to reguire 11cenolng in cases when small b1 ine
wiversities fail to take effective steps to develops inventions is
Teature of the provosed Act. : '

L)

The 3ur ent Sitvation ard Policies

At the oubset, it must be wnderstood thzi the current situation is
cnnorally counuorornﬂlbtlvm to these coals, and, if anytning, sesms to
be movingz in an evon more counterproductive fashion. '

e

Ls identified in section 11 of the proposzd Act, thsre ars currently
19 different statirtes '
Qmmbmw‘Mf”Tmm;wommmtnﬂnnuh&dmez"nq;vQWbmrmﬂwwdby
different statutes, or soms programs of a given &gancy way be governsd by,
statute and obthirs not. These statuizs tend, with a few excedtions, to
encourzaze rotention of title to inventions 1n the Goverrmont, hus

normally allow agencies . Llexibility to grant, weRivers,

In a“dition to thase statntes, m most apencies have shanad their
nolicies arovnd tho Prosidontial flemorandum and “tatement of Gorernment
Patent Policy issued in 1963 by ifresident Xennsdy. Hower x, this
Statrwent is so shrusiured to acesmidate 2 myried of sraciizes and

idual aeconcies,.

leaves consilorable one-ational f Qtibility in the indivi

The ro

solt, of the above is h-- there arc at 1e. st a5 meny difforont
atﬂnu nhia ins
P

and oro"han 5 28 thera are azencios.  Agoney clauses

governing di7ferent Governmont azZent 7S Or DIOGrams. .




tcnd to differ. YWillingnoos end mrocadures for negotisiing clavses and
after the fact waivers vary considerably from asencey to agency, and

even somebines within different ele~ents of the sore ";enCV Sinilarly,
the tarms uvon which waivers are g anted tend to vary consi’erably. '
For wuniversibies and smzll business firms that dzal with geveral
agencies, % bacomes an cnormous bhurden just to wnferstend the differing
requirements and proceduras imposed by theses azencies, '

However, wiile the details and specific nrocedur
considerably, the bread 0UtllAGS and net resvlt aore
Unive sitics can exmect their Government awards to
the Govoernnent to tako'blLlc, but 2llawing delerra
rights after inventions #zre ident’fisd., The onl;
to this are DiT and 1137 which have entered into Instituibion

Azreements with some vniversities which give them a first oot
retain title. Up until a few years ago DOD gave favorable ir
to universities on a list of .nSuluutiOnS with anprovad patent policiss.
However, this was discontinuel ihan the Armed ServicesProcurani-ni -
Regulations werz conformed to the Federal Procurement Regulations, and
i% is not clear what DOD's preseat intsntions are,. 3mall bsiness Jirms

an also normrlly expect to raceive a title~in-the-Covarnment or
deferred determinziion clause from all agsncies excapt DOD.  Usually,
they would have to nezotiate on a case-by-case basis for nor: favorable
treatment, ' '
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Koreov~r, the aoall v of agencies
a reszlt of n370u1rt*oha, or uhder de
5

as Torred. dot nations N
TPis is ingreasingly bdeing placed mder legislatively craated ovurdens
and pro»e’u,es. For oxample, Section 9 of the Federzl onnuclaar Tharsy
B&D Act of 197k places & wre nuuptlon in favor of title in the Cova nwonu,
and though it doss al low B0% ths flexibility to :rant waiwars it
“reguirss the consideration of a rathor extensive list of ior
to such yrants. This 2fct has 'g cn lntcror ted by nTs t'ng
it from using an Institubtional “aztent Azresemsnt sruroach writh rosnsct
to wniversities, thus me%ing it more restrictive than th Fresidant's

Polie:r .uutumvnt. It also plays mere lin servica to the nosds of
small busines: firms =nd essentially raquirss their comdrliance with
the.same exrensive and time consuming orocedurss with wiish l-rger.
and more financially able compeiitérs are fazed. Unfortimetely,
section 9 h2s since een inco.porated by reference and nade asplicable
to three more uJ"iTQNSnt ReD prozvams. 16 appzars to be the walve of
the futwre. '

‘Recent developmenz on the administrstive front also point to

a mrement in Goveramont natent policy more in the dirsciicn cf a title-
in-the-Govsrnment approash rerardless of thz type of periormn 1nvolvea.
The primsr)y example of thiy was the recmt de 01a‘on of O’B/““P’ to
suspend recently issued ameninents to the Fadaral *TD““TGﬁ°nu Regulations
" which for the f;rvt t're fornally rhcoanizmd and auvthorizad the uce '
cof Instituvtional Palont | "“13mcnt for university centroctes 3
regv)ablor, nad heen WJJE'"‘JHDQOPtCJ ~aA4 comented unon fn dr

the vailversit- communit: and others in 1976. They imdlenen
recomnnnuat¢ons in a renort o Government. nasand nolch Vla—‘—

4 cFm o3




wmiversities thct was approved unanlncusly bv thz PCST Comrittes on
‘Gover nment Patent Policy in 1975 . _

Equally distirbing are recent develonments within DI which

currently funds. eonroxlnﬂtnlv-one—halx of all Federallyv-sy mnortad,
university reserrch. It 1z wderstood that waiver ?etitinns fron
institutions an contraciors not holding IPAs ore 21l now being
tield wo within DHTV., Tt is also vndersvood that a opa-er is bed
“discuszed internally within IEW which serdously proposes
‘abolition of I2As. . Thus DWW may he headed back to its romr
policics .of the early.l960's which tiere souwtdi:- ecriticizoed by the
General Jccounbing OffTice in 1968, The curreht policy fo
© .suggestions of the GAQ. .

‘Furthermore, it is our wnderst:nding t-ab oresident Carser has
indicated = preaelcct*on towards use of a u1u1b~¢n-uhe~dc"crnnent
approzch. - whv he has donec so we do not Pnou, bub it seems b ‘
stem from his associzticn with Admiral Rickover who, contrary t
almost everyone clsa in DOD, has bzen 2 long tlme an0vut of a
title-in~-the~Governnent adavOGCh for 211 Govaranant cantr ctors

they larze or small, Uroflt or nonprofit.. ~

G
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In view of 11 th se ire nds both legisiciive ang administrativc,
the wniversity and small bLSln“Su commuiities consider it imperative
that legislation extracting them from the deening norass of Govmr“ e
D

atent policy be enacued lest bheir positions become co mpleted eroded.
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- The Proposed fci's Treatment oL Univnrsities-and Lonarefit quaﬂlzwbﬁon

The vroposed Let is desifned to ovmrcomz tha cur-ent provlens
and to achiere the goals of the wniversity commmity Ly normally
callowing wniversitics and nontrofit orgonizations the right to elect
to retain title bto inventions made by them with Covernment .sunoori,
subjeet to veirious requirements and safesuards subSu.»t ally similar
bo - those nouw included in the Instit wtional Patend grue. sus awarded
by DIEYW and KWS¥,.

o~
(5

~—
(9]
Q
]
&
[O]
L]
W)
s
0y

-7

alization of Univorsity Inventicns

This mix of richls and obligeticns répresents the minimum but
GSS

T
critical righis necessary to obtain the cotreruluml'hbﬁﬁﬂ of imvrontions
made by universities., Ih order to understand why this is so, onz sust
tore of wmiversity rese arch, the inyentions thot [low

Jerstand thn not t
therefrom, ani the factors thot affect the transfer of thessz inventlons
to the commercial marketplaca. '

The Fedzral government sononsors rpcc?rch in UP1V“r"“‘4ﬂs to cxnand

the bomndaries ol exwisting kmowledee In ares or on orotlsms deznzd to

‘be in thz ~ublic inteorest or to b related te nationzl roals. Universities

are usnelly (wnlcss they are doing clacrLSLﬁd rassnrch) free to
publish rescerch chv]*" vhich are 1‘7 mate availadble to all.




‘for thet matter, is the Federal ~0werumfnt. Accerdingd J is

The ri 51t to wuoli sh is normally oreserved in the negotistion of
and contracts, =5 is the sponscring agency's right to receive grc o]
upon reﬁortg. ‘ '

The 5crerat10n of inventions is almost never the main objestive
of thz reserrch conducted with fedoral Tunds; rathar, an inventdon
genasrally is an irncidental "byoroduct" of the resesrch activi
larcely attributable to serendinity and/or the personal cr

f the investigator backed by his years of wrolessional ir
exparience, and to the sc olurlj environme nt and research
provided ty the wiversiity. -

Moreover, these inventions, uhlike those of arger Industrial

firms, normally stand alone. As explained in a Harbr:d"° Ho ouse t“dy.

"fheir isolation is a major ohstacle to whbilization since
most inventions are not merketable producis in themselves.
The industrial =roduet is oftan orotected by a cordon of
patents, a5 illustrated by the 1ist of patents on 2 sacket
of Polarcid film., A vniversity ‘nvention, on the other
hand, is a one-shob patcnt. Even if the »natent spscific
discleses en ingenicus invention, the satent claims which
define the scope of mononoly are likely to e nerrowly drawm,
Whersas industry will acd to its patent arsensl as gileav
is improved, & wniversity patent, if it is to_be 1i
.all, nust be licensed cn the 1nltlal e_zoru.

'IJ (D

A

- Bducation institutions are, of COH;Q-, not organi
nenufacture or to produvec and market pavontable invent

—-f'i...l- .r.
C) l.1

university inventions ave to e used, such institutions must seek
to interest those in the industrial world who hove the commercsial
capability for Invention develorment and also, vary importe ntly,
marked develﬂoﬁ“nt3 which the wniversity lacks. Tnis is oTten a
difficuli tash, since few inventicns coming out of university
research offor resdily rocognizable nrospscts of a lorge merkat

or 2 high »eturn on investnent. HoreO?cr, the "not-invent~d-hara"
syndrome ofttn poses a difficrlt institnticnal barrier. University
inventiocns, since thoy most often correlate with the results of

fundamental resesrch, tend to be, at bést, in the early stsngns of
~development, and thorefore requirz the investment of substantial ryivete
risk caoital to develoge the invention to the anaronrlatn otuuo for

introductis JFthemw&i.

At the sames tLTe, unL“OL:Jtlvu arc in a wiguz nosition to objectively
seck the bost qualified inlustrial developer and unier aparonrinte
licensing arrang - nments monitor the diligence of develepment ellorys

1Harb“3d*e House, Inc, Lesal Tnoentives and Barriers to Ubili-ins
Technolosical Innovation, nﬁ. 11~ 13 (Hareh 19707




by such a develoner. If wnivorsities cannot furnish, if apororrizte,
an exclusive liconse to developsrs for a limitad poricd :_L Hhercey
secure the investrent ol necessary capitel, invention wlting from.

governmat awards are less 711“1y to be n="a101ﬂu Lo the
.;

(.1
H
i

marketability, and thus the phblic is less likely to receive the
benefits from such inventions, or at least may not receive then as
5

2
quicklw as otherwisc wonld be the case. loreover, no

thovgh the:- rarelyr make any sizeable income from inver

largely lose all Incentive Vo seek licensses if they
patent rizhts. Because of the "publish or verish® e
availability of the resnults of Government supn ort
1y id

university normally neitner could nor would cons
‘deal in “trade secrebg.

When the right to scek patents resides in univercsitiss, aspronriste
patent appllc;t'ons can be filed prosiptly and nezotistisns ismedictely
copimenced with Drospeciive dﬂVﬂ]fﬁeh/llcenceos, with thz aztive as~iztance
of the inventcr. UWhen this rignt do2s not =xist at the Lime of
convractin~g, bub must uJE"t a determinztlion avier the nvent’on has ;
been identified, substantial time is usuelly requirzd to prerars the 3
- ngcessary dﬂcvm#nuatlan 0” whe sponsoring azency and for the azzncy
to mske a determinction. YWnile awaiting the ovtcome of such administrative
trocess, the invention 1_9* dao rmaﬂt, with the attendant ricikd that
the inventords intercest in assisting in the develonment Teceoves
attenusted end thot inter onng erents nay fo*ﬂﬂTooe suzgassiwl transfor
of thz invention to the nublic, For e:annle, a ootentialliconsesmay
decide to put his efforts elsswhere rathir than wait for a dzcision.
Since deadlincs for dormesiic znd foreiszn vpz*ent apvliceaticns
are alfected by nublication of nsiontatle ideas 'n scieniifiic jornals
or thesis pspers, delays in dsz tormining the disvosition of rishts to
an inventon ﬂan result either sn dols ;v of publization of reszezrch
results or, what is more normally the case, the exsiraiion of tha.
cbime Limit in which patent applications can be filed. Heither cholce

‘benefits the public.

The public will obtain the greatest benefit from university
. gemerated inventions under a system which offers adsquate induccment
to those who can bring the fruits of the research inte 2 form
useful to the consuming public. Mepe erclusivity in patent righis
does not ivso fact? creste artifically high prices for related
products and ro;alties g enﬁrquy'redresnnu oply a -very small frac
of thes retail orice of marketsd goods. lMorsovasr, one musy {aceé
-inescapable condlusion that the development of inventions under
reasonable Governmant patent policy will benefit the nublic by making

available vroducts that would obth-~wise not heve bgen crailable at
any orice and which are orasumably more atiractive to ub° *"r-Haser

than othor altrrnatives or substitvies.

Without exelusivity to some derree, nrivate source
to have suTis‘ent incentive to in esh .in the effort nesoss _
develop tost univorsitr inventions. Indeed. the invoctment regquired

to bring a mrodust or mrosess to a merketable condition and to ‘ntroduse
it into the warket is alwout always frr rrezt-y that the *nvestment




“in the origin al research from which the invention resulted.

To bring an Lnuenulon to wublic use, Jwriher development or
engineering is recuired, such as testing or "screening® of new
chemical comoounds. Be2fore the efforts and expzases incident to

“testing or screoening are untertszken, investors ne2d to lmow who
has the title to or ownarship of the invention (i.e. the right
. secwred to invenbors and their assimeds or lizonsess, Zor
limited tires, as authorized in the Consitution.)
Often prosozchive 11c0n se2s will rsfuse to wndertaks the tosting,
screening, or devaleooment of inve.ﬁiens 1
grant an ofﬂlusﬁvn_llcapoe for comrarc

no viable slternziive has heen availa in tha ahsenc2 of an
exclusiwe licanse, the uss of the ir tesn deniecd to the
public, Indeed 1n the case of phiragaeuticals this haS‘been well

develozed in the 1959 A0 reppri meniioned above and by suhsecuent

comparisons of inv:istment in HIH su

_ . orted, university inventions ante
~-and post 1968,

Univers

ities usuelly do nobt possess the resnurces, ¢ eritical f acilities,

-or controls necessary to bring drug orod u**s, for eranpls, through the

clinical teosting stiges to "arCﬂ*ﬂ311_*v Thus, it is imorztive that

trey be in a position to sudnly &n fncentive wmd o aoorosrista licensing

arrengaments to those organitations Wnﬁch have thoze Trciliti=zs and

control cepabilitios,

'.ulnce Gov-rnment vﬂ"so“n=1 would not ba as Intimetelyr familisy vﬂth

an invention &5 those £hrh havs maie it &t & 'miversizy the: wonld be
sertain or oorse the comrercizl
it & : e

in a2 much less favorable nositicn to a

marketahilfty of sueh an invention, =z is fearad t the tire
that would have to te ‘nvested in such ,t 7ity co-ld well cause a
51gnlllcﬂnt cduztion in dnventieon diszlozwrss fron univeraiiy researchers,
with a conseauent riduction to public acces: to nrtantial reosearch
appllhaulons. )
Thus, the primery result of the econonic stimdli afforisd by a
realistic vateont nolieyr -is the lntrnd"ﬂtion znd traduchion of new
goods or servizes into lhg sconom The influx ol naw %echnology and

products shonld stimilate co ﬂ?atiti n and eccnoniz srowbh.

(2) University/ndustrizl Solladoration

The Universityr commumnity also telinves
! 2

such as that nronosed in the Aot dis n
sponsorahlp of Univars arch

Sdar raso

—uy LC tem

In FY 1976 of a toial of 33.72
around two-thirds eor 2.371 billien
Of the r-mainder only ;123 million
the other S1l.1 billien coming “ron
Fovrrnﬁeﬂto, and othor nentrofit in:
The unlvnrsltr Vo"‘;n"*v L2l oves b




to inereasc industrial suppert for uwniversity resesrch, At the same
time 3t 15 anpsrent that to exploit this votentizl roras favorable
Governmant natent nolicies must be develoved. Recauses such a hizh

percentape of univorsity investizators receive Taderal suvnort wnder

[=Re
.

corditions allowins the Government to obtain principsl rizshis in any

inventions, rany {irws that might otherwise be interest=d in supperting

or co? l'no ating with wniversity scientists ars Peluctant to do so.
They fear thot the rosults of work they sponsor may bacome entangled

“with Government claims wunder its ﬁor& sucha as to jeopardize any

'exclu5171tv they night gain,

‘but tnh.GovVanenu. The proposad Act overcome

The proptsaed Aot wonld larzely ellm:r ‘te this nroblem. . The
benefit to the universities and nonorofit sector should be obrious.
At the same time, increased industrial Sponsorshia micht cass the
burden ch Stote -overnnents and world alzo nave the tandancy of
decreasins the gbsolubz amount of Federal support recuirad and/or
@8 dezcreszsénz overhend and other indirect costs naid b the Federal
governm:rt by wideninz the base of uvniv:

e

1ity sponsorship.

(3) Uniformity

(0
]
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The proposed Act would eliminste uhe extensive buord
current deferrad detsrnination asproach. Zoreover, the a
a single, standerd clause will eliminate uinec 2 soary cdnini
dife evancvo. o

b

(L) Recosmition of Tauitie

l._l-

Finally, when patentsble inventions occur, the egnites to b=
considerad inddude not only those of the Federal govnrnment, hub
2lso those of the inrentor, the uwniversity, and, o-cassioraly, other
sponsors. Rerely sre foderzl funds the sole factor contribviin- to
the malking of an invention. 32Beyond the critical contrl

i

butlo
investigator, the wniversity its-lf virtvally always hzlos to
finance the 1 ho“atormeu, egitioment, und varsonnel corntribut ng to
an invention. It also srovides a scholarly stumosdhere, and soveti-es
the infusitm of funds obtained from nongovernment sowrces. ZIsch of
the partizs has a claim in equity.

A policy Vhich assigns oatent rizhts to the Govornment for all

? 2ll parties
N 10"*n7 the

a
federally suinorte? research oliminates the equ itiee
5 thi
equitzes of the university, the inventor (bnrouﬂn roy
other sponsors to TcPO’HTZ,d. At the same time, the
interest is vrotec%-d by a roralty-fres licenss to or any

inventiona for Govarnnantal nursoses. 3eyond Lﬁla, sin ~ taking
of title by the Covernment wovld tend to inhibit commersia lluru10n:

it is Aifficult to undarstand what other ne»d the CGovernment ha2s for
any graab>r ricabs (othar th i "mo rch&-mn” rT”ﬂb> and other s
safecuards jnelndnd in the ! -t ) :

ﬂ({




The Proposed Act's Treoatment of‘Small'Pusinass

: onosad fct woild normally 1ot
small buniness firms to rotain rjghts n any inventions mads wundar
Go"orn'nnt contrarts and subcontla cts, subject to various sonditions.

39
i

(1) IrmroT ﬂg the Compatitive Position of Smell Psinoss

For reasons closely relatz” to those discussed in tha nravious
seztion, small business concerns oftan reauire the ratention of nzts
‘rights in their inventions in order %o ctiract invastment caosital or
to otherwise make ris'c teliing a reasonable propcait on. Iy onsht to

be obwious that 1if the Covornrent tokes title to inventions mads by
small business Tirms it is, in effect,; removing the 1ncentive_for thokse
firmsto develop the invenbions. That is, when a large comdany makes

an invention it may be better 2ble to develop it withoub pat-nt .

rizhts because it enjors other advantages sweh as financial raso: r:es,-
- economics of scale, ascess {o rassurces, and well devsloped maristing
must

and distribution systems. On the other hand, most small firns
place nmuch grester reliance on natent o 0uﬂct1cq to ““evant low zer

comjetluors‘from undercubting new oroﬂu ts end markeis whish tqeg 12y
develone, The rzsult of a ult'”—ln—uhe—uo”ﬁ”“ﬂﬂ*ﬁ ano“oquh vis-a-vis
1 '|

smzll business firms is thus to favor lergsr, nore dominant firas,
eluhpr fornlcn or domsstic. :

‘Since a@lmost all the arguments of those who advozais 2 title-in-
the-Government zpprozch arz basdd on ths conjecture that learinz title

<4

(V]
in large contricitors will be anticompetitive, we ;awl
why theue crfunmnts sho11d be éxtendpd to small buS7

e believe that the proposed bill leaves SUfIlCJ°nt sziennards
in the Government sither ot the time of conbractﬂpg or atter a.
 ‘contractor has elecied rights to ensure that the goals of the A
" met with due recozniiion of unusual circumstinces. e also »2l
“the bene7its that will acerue to small business firms will tren
“direzctly into greauﬁ“ economic =rowvth and job exmansion ‘

Altho"~h we Bkelieve the relationship batween innovation and n2wr
product develonment and long-term econonic gr-wth end job exnansion ere
intultirely and hiqtorWCallw obvious, several recent svudiss zre cited
below %o illustrate this. They stress the importance of a hedlthy
small business anterorise to these poals,

A 1967 Department of Commerce sfudy 1/ and a wmore recent update.of that

study by John Flender and Richard Morse of the MIT Development Foundation,
Inc. 2/ Yend strong support to the proposition that sales growth and job
creation occurs more rapidly in inmovative companies than in mature '
(dominant} companies. And even more 51gn1f1cant for purposes of thxs

'lj Teéhnblogical,InnoVation: Tts Environment and Management, U.S, Panel
on Invention and Innovation. (Washington, D.C., GPO, 1967).

'zj"ohn 0. Flender and Richard S. Morse, The Role of New Technical
Enterprises in the U.§. Fconomy, M. I T. D"velopﬂant Foundation,
Inc., October 1, 1975.
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_that a patent policy that would deemphasize the needs of saaller firms

introduced by companles with 100 to 999 employees.

10

an31Y513 is the fact that job crpan510n at young, (1 ¢. small) h15h tech=
nology companies was even mofre spectacular. 3/ These findings indicate-

and emphasize concerns thh larger firms could have a negatlve 1mpact
on job expan91on.

.
(3

The potent1a1 harm that could accrue from dxscountlng the need to
be concerned with inventions from nondominant firms is further emDhaSlzed

by a study done by Gelman Research ‘Associates. An international panel

of experts selected the 500 major innovations that were introduced into
the market during 1953-73 in the U.S., U. K., Japan, W. Ger., France, or
Canada. Of the 319 innovations produced by U.S. industries, 24% |

were produced by companies w1th less than 100 employees Another 24% were

e - . . e s D

{(2). The Ability of Small "3\.701n'a 5 to Comaehe For Covernnent 72D

bs previously notz2d current patent nolizies of 2ll agencies
except DOD generally require all potential Uw0¢+t-na sinT contractors,
be they big or Shall to zccent a title-in-the-Covarnmont or deferrsd
determination type Dauant clavse or to engaze in ns-vobiations on this
point. The effect of thisz is to actually “Tacc smaller firms 3t

a relative disadvantage to larzer firms. The situstion might be
anlagoized to the old saw aboub the law imnosing ths same genalty'
for sleeping wmnder the bridgz be the offender rich or poor.

-

Tut 51m31y, current policies often plece a high-tschnologzy, small
usiness firm in the position of aczepting Government dollars at the
st of jeovardising its fubure non-Government market position. Vhile

<
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e same conld be said of larger firms, it must bz remesmbared tha2i for

hem ps lo not usually nlav as important a role in the mzintenance
or exsaﬁsio of their markets, . dorao'"r*r lzraer firns w2y bz in a,

much batier inancial nesition to res ﬁqt Governmont denands end razaoiiate
more eguitable patent nrovisions. And they will norrally hive more
resouces to allocate to condrsct negotiations or after-the~fact waiva
petitions. HurthVJmore, lorzer companies are hotuar zhle to ue“rbj“ 2
Government and non-Goveranment work in senerzte divisions so as Lo mard
against their comrercial lines being'geopardi ei bJ u0“ rarent clalﬁs
under R&D conbrscis, ' : -
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ese reasons, we belizve that a patent nolicy a2long the lines
of the p:onos fet will have an anpreciable impact on the alility of
the small business commimity to ¢ mpete for Govornment supvort. 't

a mininum 34 will end the unfortuwnate dilemma of choos’ng botween

onels corporate "hirthright" and a "mess of Covarnment porridge.t

For nh

3/ The authors found that during the 5 year perlod of 1969-74 Msix mature |

_companies with combined sales of $36 billion in 1974 experienced a
net gain of only 25,000 jobs, whereas the five young , high technolog

companies with combined sales of only $857 m]lllon had a net increase

in employment of 35,000 jobs.




