
Dea r Colleague; Draft 

We plan to i ntroduce the encl osed "University and Small Business Research 

Utilization Act of 1978" and seek you r support as a cosponso r. The purpose of the bill 

is to provide universities and sma ll businesses with patent rights to inventi ons 
-made under gove r nment grants and contracts . This l i mited form of protection is a 

prerequisite for makin g governmen t- supported invent i on s available to the publ i c. 

If an invention made with government fu nds under universi ty auspices i s to reac h 

the pub l ic , a col l aborati on with the private sector for purposes of devel opi ng-- .---- - .---
and marketing the-inventi on must take pl ace . Unfortunatel y. such cooperative ventures 

have been thwarted by the governm~nt ' s refusal to relinqu~s~ ...Q~~ers~ip of i nvention 
-~- . 

r ights . Si milarly, sma ll bus i nes ses lac k the fin anc i al resources and market ·power.L -.. . 
to develop government-supported inventi ons and therefore require t he incentive 

and sh i el d of paten t rights . 

The consequences of our failed government patent pol icy have not gone unnoticed. 

In the energy area, the barriers to participation by the most innovative private 

firms and un i vers i ties are now coming to light . The bureaucratic delays of 

case- by-case rev iew of each paten t appl icat ion i n the Department of Energy, now 

running al mos t two years, have brought segments of its commerciali zation efforts to 

a vi rtual sta ndstill. In add i ti on, DOE' s genera l pel k y of -taki ngo wnership- ofa ll-

i nventions acts as a si gnifi cant deterent t o t he part ici pation of many of our 
I' 

countr~,most i nnova t i ve sc i ent i st s i n high- tec hnol ogy i ndustri es: 

But nowhere i s the patent probl em more distu rbing than i n t he bi omedi cal research 
... - . - - - .~ . 

- - _. - . 
programs. Hany peopl e have been condemned -to needl es s suf f ering because of t he 

refusal of agenc festo- all ow universiti es and small busines ses suff ic i ent r ights 

to bri ng new drugs and medica l instrumentation to the ma rketpl ace. The exact 

magnit ude of th i s situation i s unknown ~ but we are certai n that the cases we have 

unco vered to date are but a smal l sample of the to t al da ma ge t hat has bee n done and 

wi11 conti nue to be done if the Cong res s does not act. 



We believe that the bill we pla n to introduce wi ll prov ide th e proper ncent ves 

necessary to induce private development of useful i nventi ons derived with government 

support. This legislation will benefit consumers. l abor . and i ndustry alike by bringins 

improved products to the market ; by stimulating increased competition . economi c 

growth, and job expansion ; and by strengthening our sma ll busines s enterp rise . Rather 

un iquely this can be accompli shed at no cost to the taxpayer . 

Inventions derived from government sponsored research are most often unintended 

byproducts of t he program and therefore ~ exist in an embryoni c stage of development. 

Consequentl y, if t he innovation is ever t o be developed f or publ ic use . private 

sector i nvol vement is i mperative. The cost of produ:.fdeve l opment exceeds the funds 
-

contri buted by the government t oward the initial resea rch by a factor of at l east 

10 to 1. This~ together wi t h the known fail ure rate for new products make, the 

pri va te development process an extremely risky venture . Thus. it is not diffi cult 

to unders.tand why industry will not underwrite the devel opment p'roces s unl ess 

suf f ici ent incent i ves are provided. 

Science Magaz i ne described the dil eTTlTla as fo11ows : "We see a prodigious R&D 

enterpri se . fuel ed by tax doll a rs, cons tra i ned from d iffus i ng its resul ts because of 

a publi c pol icy barr ier. Throughout the enterpri se . discover ies sit stranded and 

ag1ng . Mea nwh il e. we search for clues to what i s wrong wi t h U. S. technol ogi ca l i nnova

tion. and how it i s t hat fo reign industry can undercut Amer i can compe t i t ion and empl oy

. ment . II '- The primary-pol icyb'arrie r- i dentl fled intfieSc ience art i cle i s th-e 

fede ral gove rnment ' s r eluctance to grant patent rights. 

We believe i t i s time t o overcome t hi s prima ry ba r r i er to commerici al ization and 

max i mize the be nefits anti ci pat ed from our federal R&D effort. The Congress must 

face t hi s i ssue squa r ely and establ ish a fede ral : patent poljcy t hat wi ll encourage 

the movement of government supported i nventions to ·the marketpl ace. To this end we 

plan t o introduce t he "Universi ty and Small Business Resea rch Ut il ization Act of 

1978" and seek your s upport as a cosponsor. 

SY, 

DOLE BAYH 
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