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Dear Mr. Chalrman
This is in reply to your request for the views of the Dep1rtmcnt
of Cemmerce on HR 12112, a bill: |
*to provide additional assistance to thé Energy Research
and Developﬁent Administration for the advahcement of |
non- nuclear energy research development and demonstration."
As you Lnow thlS bill amends the Federal Non- Nuc]ea? Energy
Research and Development Act of 1974,‘PL'937577, by adding a sectlon-

establishing a program of loan guarantees for the purpose of creating

-an_incentive in private financial institutions to commit resources

to the demonstratlon of newly conceived industry technolooy for generatlng
ENETLY. There is no intent, as in PL 93-577, to d11ect1y fund 1he

conception and demonstratlon of such new technology other than' the

- possible reimhurcement of financial institutions in the case of default.

It 15 clear that if the Lechnoloﬂy embodled in the fac111ty is ultlmately

demonstrated to be successful it will have been achleved entlrely

- -through the use of prlvate funds.

We afe concerned that industrial participation in the loan
guarantee program willhbe severely affected by the incluéion.of section
18(r) and 18(g)(4) as_presently'drafted._ ' . a o

Our'main concern is tﬁe inclusion of Section‘IS(rjowhich subjects
inventions; made or conceived in the'coufse'of er\ﬁnder a guarantee, to
the title'an& waiver requirements and conditiohe of section 9 of the baéic
Federal Noe-Nuelear Encrgy Research end Develepﬁent Act of 1974, Quite

simply, we believe that guarantecing a loan dees not sufficiently support
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a deernmcnt demand to any rights in inventighs made in the course éf
a successful loan guarantee project,‘since no Govcrnment‘funds will
héve.been utilized inAsuch'situations.  of course, we do not ébject‘to
- the principle of Government rights in such inventions if the projéct'
is uhsuccessfﬁl or defaulted, as.appears to be the intent of section
.'18(g)(4) We recognize that section 9 does afford the p0551b111ty of
waiver of title ﬁh&such 1nvent10ns to the loan rec1p1ent but the possi-
blllty of such walver does not cure the ba31c inequity of presuming
a Government rlcht in an 1nvent1on it has not pald'fbr g In'fact even
-if a waiver is granted to an invention made in perfbrmance of a successful
project, we would st111 maintain the 51tuat10n &g;qu1table, 51nce the
.1oan reC1p1ent does not obtaln unfettered ownershlp but is tied to
Government administration of the 1nvent10n in a.number.of different ways
thlough condltlons ‘required by section 9 | |
In addition to the above reasons for deletlon of 18(r), we would
also llke to bring to your attention the fOlthan
1) Subsectlon 9(n) of PL. 93 577 requlred the Energy _
- Research and DeveloPment Admlnlstratlon to-assess the
applicabilify of existiﬁg‘patent poliéies affecting the
ptogram undér the Act and fo make recomme?datiOns to the
President and the.Congresé on thé‘stétutory‘%atent policieé
of ERDA. .To comply‘with this-;equirement a task force composed
"_of various .ERDA officials. repreéentatives from the

'Departmént of Commerce, the Department of Justice, and the
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0ffice of Federal Procurement Policy of the Office of
thagement and Budget has been formed to study this issue.
The final report of the task force is being prepared. To

legislate in this area at this time would be to debilitate

~the Coﬁgressienally fequifed report.and.to igﬁore the
| eperationdl experience of ERDA. B o
. 2} Under its preseni euthoriﬁy (eection 7(a)(1).of PL
- 93-577}, ERDA is expressly.authorized to itself make.loans.

Under its existing policies ERDA has - taken the p051t10n that

sectlon 9 is not appllcable uhen exercising its loan

authority. -To.extend section 9 to the loan_guarantee

- program established by HR 12112 where the risk investment

-of the Government on a project basis is less than in the

ERDA's direct loan program is considered to be inconsistent

with the present ERDA practice in meking loans without making

any demand for any invention rights.

3) The'idea of an insuring organization acquirincr the

. assets of a borrower in a 51tuat10n'where the borrower has

‘met his oblldatlons is a radlcal and unproven departure from

accepted commerc1al practice, especlally when the insuring
organization foeuses_only On.a‘particular t;pe of asset,

such as pateﬁts and invenfions;_

4) The Federal Government has a vast loan guarantee ﬁrogram'

both with foreign nations and with domestic enterprises. It
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patents and inventions of interest at default.

. _4_

seems anomalous to focus on patents and other industrial

property in this legislation which would be taken from

U. 8. businesses and not to require similar acquisition

when we guarantee loans im foreign nations.

5) Passage of this bill could set dangerous precedent for

legislation from the Small Business Administration, the

Department of Health, Education and Welfare and other

-organizations which frequeﬁtly gﬁarantee loans under similar

circumstances. In fact, there is evidence that other pending
legislation has followed the lead of this bill in suggesting
that the Government acquire title to inventions developed

under loan guarantees.

“In regard to-sectioe 18[g)(4); we believe that as presently‘drafted

it will be percelved to be over- reachlng into the area of a loan

rec1p1ent s prlvately ‘developed technology in cases of default and w111

therefore, assordingly create unnecessary delays in negotiating loans.

‘ACCOYdanly, we offer the £0110w1n0 amendments to the existing language

for the purpose of more clearly defining the rlghts of  the parties in
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