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The'ééohomiofgrowth'and prosperity of our Nation depend

e%ekéent'to which we remain in the forefront of the
developmenojahd épp1ication of new technologies. Industry, oot
governmenﬁ, willomake most of the decisions allowing this to
happen. Nonetheless, it is vitally important that government
removes any barriers to soch decigions and fosters a climate
encouraging the development of new technologies. This
Administration is committed to reducingfsuch'barriers and
providing the appropriate incentives,

Government patent policy.is one of the areas in need of
reform. The Federal Government funds a substantial portion of
the total R&D performed in the United States. It is iméortant
that the terms and conditions imposed upon the cohtractors and
grantees that perform this research are structured_so as to
encourage commercialization of new ideas and technologies that
result from such wofk. We must foster an atmosphere in which
industry will have the necessary incentives to make the financial
investment which move new ideas into the marketplace.

Unfortunately, for many years, government patent policies
have, in all too.many cases, acted as a barrier to such |
investment., The reasons for this can be traced to both
Congressional actions and those of the Executive Branch., 1In
recent years, howeﬁer, both the Congress and the Executivé
Bronch have taken action to remedy long—standing inadequaoieério
patent policy. The'passage of the "Bayh-Dole" Act 35 U,.S.C Sec

200, which grants small businesses and universities ownership to
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| inventiohgfﬁage_with:Federaltsupport, was a major breakthrough.
In the o?iﬁionﬁef‘many university administrators with whom we
have talked}‘“Bayh—Dole“ is already paving dividends.
Additionally, President Reagan, last vyear, substéntially revised
the patent policies of tne Executive Branch by issuing a new
Memerandum and Statement of Government Patent Policy. This
policy statement extends the principles of "Bayh-Dole" to
performers other than small businesses and universities. S5till,
a number of statutes remain on tne books hindering across-the-
board application of the President's Statement.

Consequently, the Administration supports'the intent of
'S. 2171, We believe S. 2171 establishes a sound basgic poliéy,
provides flexibility to cover unusual situetions} and creates a
sound institutional framework for the implementation and
monitoring of the statute. It also makes a nunber of amendments
to "Bayh-Dole" which experience during.its impiementation and
opefation have indicated should be made. We do have reserva—
tions aboﬁt'provisions oﬁ-S. 2171 relating to transfer of.
rights under existing contracts and ne will, of course, be happy
'to work with the subcommittee to cure this problem,

S. 2171 generelly brings patent policy up-to-date. For many
- years government patent policy was dominated by the proposition
that the government should normally own inventions made with.its

~support. Though there were exceptions, particularly in the
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militafy agencies, thisoconcépt tended ﬁo shape the thinking of
civilian agéncies, and even some parts of the military R&D
effort, |
The origins of this concept can be found in_a Report

‘prepared by the_Attorney General back in 1947, That report
supports the COncept of government ownership on the theory that
~permitting contractors to own inventions would increase concen—
tration in American industry. Thirty-five years of debate have
not yet resclved whether ownership of.patent rights leads to
concentration of industries. More importantly, we should
recognize that the older patent policies were framed in.a now
bygone era. In 1947 and for.several decades thereaftef
government patent policy was being formulated against an
economic backgfound in which the United States was the world;s
technological leader. |
| But today, the picture ié different; Threé fundamental
forces of change are haVing profound effects on the world economy
and the importance of technology in intérnational competition.
These forces are: |

(1) The technology explosion that has generated something
like 90 percent of everything we know in the sciences in the last
30 years, ahd which will.éouble our  technical knowledge base
agaih.ih the néxt ten or fifteen'years. o |

(2) The incréasing propensity of governments to promote

their domestic high technology industries, and




' emergence of the lesser developed countries as the
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makers, sellers, and exporters of manufactured goods, including

increasingly sophisticéﬁed products.

One effect of these forées is that the United States really
has two industrial bases. One is composed Qf our 6lder mqte
mature induétries. The other is composed of our rapidly growing
high technology industries. New businesses ére making up.fqr the
decline in older businesses. While older industries will not
disappear, we musf cbviously establish government policies,
including patent policies, that encourage new businesses based on
new technologies. fhe approach Qf S. 2171 will help both new and
older industries. '

ﬁow does government patent policy and 8. 2171'fit into this
picture? As ﬁoted eérlier, the government is a major source of
funding for research and development. Out of the billions that
are spent by the go?ernment, it is obvious that many new ideas
and inventions will emerge. But very few will be funded by the
government to the stage wheré they can be readilv brought into
the commercial market. It will require private initiative, and
much investment, to transfer these ideas from the-laboraﬁories to
the market. Similarly, it will also take private enginéering and
marketing efforts to transform_even more fully developed items,
Subh as a'statemof;the—art éomponenfs for a military or space
progtam, into a commercial item. Pétent policy can either

encourage or discourage this, depending on how it is structured.
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S. 2fﬁilﬁill eétablish a more favorable_policy to ehcourage
commerciali%ation of theée inventions. It ﬁill normally allow
the in?enting organization the opportunity to retain owneréhip of
the invention, thus allowing it'ﬁo take advantage of the
incentives of the pateht system and the flexibility to dispose of
_resulting inventions in cooperative R&D arrangements with other
organizations. At the same time, it provides the government with.
- march-in rights which allow others to work the invention if the
Contractor fails to do so. o

We think an additional march-in right should be included
that would give the government_the ability to protect against
retentions of title to patents where the reteﬁtiOn has
substantially anti-competitive effect. Although it is extremely
important to put new technologies in £he hands of the private
sector to ensﬁre that our economy will receive their full
benefit, it is equally impdrtant-to ensure that the retention of
title does not work to harm or even deétroy competition.

The wisdom of this approach becomes even more apparent when
one examines the alternatives. The first would be the old policy
" of government ownership followed by licensing of all'applicants.
It is*axiomatic'that in most cases private enterprise will not
Vinvest in technologies it cannotlcontrol; This is not to saj‘

'it will never happen. In ;are cases the poténtial applications
and size of market may be such that it would pay to invest even .

without an exclusive position. But, frankly, such clear
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“MSié}é‘qﬁite rare, It would be poor public policy to
jeopa:dizelfhé development of inventions and technolbgies
because of situations that are rare. |

It should also be recognized that a policy of government
.owneréhip, followed by licensing of all applicants,'may be
especially favorable to foreign competitoré,to the‘extent that
they benefit from protection by théir governments from
competition at home. A secured home market méy give foreign
firms sufficient incentive to deveiop a U, S. funded technology
even without exclusive rights. ﬁroducts may then, in some cases,
be exported_back to the ﬂ. S. -

The second traditiénal patent: policy.alternétive has been to
defer.patent ownership determinations. This often has superficial
“appeal., It says wait.for the invention to be made, and then ha&e
the governmeﬂt decide whether the government or the contractor |
should take title. The basic faliacy with this approach is that it
assumes the government can actually make a valid determinatidn
based on objectivé criteria, aé to whéther exclusive; patent
sector rights will be needed to encourage further development.

In fact, perhaps the only way to do this would be to assign a
horde of scientists, engineérs, economists, and other spécialists
to research the problem, and ybu would need different specialists
_ for-differént éituations. And even then, there would be sc many
~unknowns as to make'the whole process more a.matter,of guesswork

‘and politics than science. It is much more preferable,

R S 0



'economicéi;;éhd'timély to start with Ehe presumption of S. 2171
that contraétor ownership will maximize incentives. And, if, in
fact} a potential competitor emerges that finds itself blocked by
the contractor's patent, iﬁ can then go to the government and
persuade it to use its march-in righté if the contractor is not
working or allowing others to work the invention.

I have until now focused primarily on the impact of
government patent policy on the technological vitality'and growth
of the overall econony. In developing a sound patent pollcy
con51deratlon should also be g1ven to the following matters

First, a.sound patent policy should encourage the largest
numper and most qualified concerns to compete for Government R&D.
This will help ensure that the goﬁernmeﬁt will get the most
.effective re;earch for its money and lower government costs. A
policy which normaliy éllows contractors to retain ownership of
inventions is most likely to foster such competition., In effect,
ﬁhat the government has been doing is paying a premium contract
price reflecting its purchase of the technoloéy to be developed
under thé contract. Because the government has rarely developed
this technology into commercial products or resold it, the
government hés generallf not recovered the eitra purchase price.
. Under the approach of S. 2171, the government will let the
contfabtor retaih rights to technology and, therefore, shbuld not

need to pay the premium to buy the technology. Because a
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deferred determination will cause uncertainty, the government may
not receive the benefit of a lower contract price.
Sécond, of course, the govéfnment should be able to make use

of any inventions for its own internal needs on a royalty-free

-~

basis., 8. 2171 provides that the government will receive a

royalty-fres license unless the agency waives its rights under

certain circunstances. Thus, there i3 no meaningful difference

hetween it and a deferred or title-in-the-Government policy on

{7
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unt, Indeed, the covernment may use any iavention,

under the concept of eminent demain whether or not gdvernment
gupported, and under 28 “.S;C. 1498 need only pay:"reasonable
compensation” if the use is not under license to the government.
The license provided to the government in g. 2171 would negate any
requirement to pay royélties or "reasonablé compensation” to the

government for government funded inventions.

Last, it is important that government funded R&D performers

I-h

have su ficient rights in resulting ihventions'to enable them to
enter into collaborative R&D arréngements with other research
performers, If they cannot make appropriate arraﬁgements for
disposition of resulting inventions; they céuld be foreclosed
from participatiqn in many deéirable cooperative R&D ventﬁres..
Cooperative R&D ventures aré starting up across the nation,

S. Qi%i clearly_res§onds to these'initiatives oy enabling govern-

ment funded performers to participate..

Thank you, I will be happy to respond to questions{




