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The Natlonal Sc1ence Foundatlon wholeheartedly supports.
'3_Iethe pr0posed Government Patent Policy Act that has Just been
'presented to you in draft.' It deserves to be enacted in .ZQ;

szthis Congress._-*I

FrOm our perspective at the National Sc1ence Foundation

'I would llke to make three p01nts about the proposed Act.

Flrst the Foundation is the agency within the Govu

”“jﬁernment whose speC1al respon31bi11ty is- for malntenance and
"‘stimulatlon of science and scientific research for.the
“Tbenefit of'the puﬁlic. _Because'of that responsibility the

f,NSF:hae,aédeep'interest in the working out of secience for

-_.the use of the public. The éroposed Patent Policy.Act‘would

" 'do much to bring the fruits of science to the public,

'_Seoond, the Foundatioe is a research-sﬁppoftregenoy..I
~~and ﬁoet;ofifhe reseafch.we support is ferformed bj.ﬁnivere
{feities and smell bueiﬁesees; The NSF therefore shares

Iw1th other research supporting agencies a concern

~for the:impact,of'Government patent policy on research




: performers{and has a particular'coneern for'its impactton.
'-'unlversitles and small bu51nesses. The proposed Patent

7tPollcy Act would be a major plus for them.

Thlrd the Foundatlon has.had a sPeclal snterest.
deriving in part from the President's personal 1nterest, tp_
drafting leglsletlon and-regulatlons 80 that they are as - |

t_cieartand comprehessible.as the subject and the substance

Jt_pefﬁit.':in dfaftingﬁtﬁe“proposed Patent Pollcy Act’ the
'Administretien hes'tfied-very hard to develop.a logleel aed 
‘comprehessibleestrﬁcture end'to'use.piein Engiish.” We beiieve

.[_the resultlng dlfference.ls more than cosmetlc, and I would

o 'llke to say why.;-

Bringing the Fruits of Federal Research tb'the Publice

The current state of Government patent polxcy reflects'
our hlstoric dtfflculty in ach1ev1né consensus on the
subject. - The reason for that dlfflculty is not hard to

'-:fisd. Government patent pol1cy is a topsy turvy world
'_-whefe whet seems most plau31b1e, even obv1ous,.to a sensiﬁie.
'citlzen c0m1ng to the subject afresh turns out efter deeper

'ffcon51deratlon and experience to be 1east workable and least
'feffectlve.. |
:A:eomﬁon and.qeiteKreasoneble-first reaction.is this;. "The
'.jéﬁelie'paid'for these'ipventiens; why shouldn t the patents'

7on_them'be freely available to all members of_the publlc?"




Ae it turns out,'h0wever,-if the patent is avaiiable“to

-.everyone;”the inVentiOn isllikely to be'available to no one;_

'Ordlnery citzzens, even ordlnary bu31nesses, can make no use-:'

‘of a patent as such._ The invention must flrst be developed
Fflnto a product or process and made avallable on the market

“Fbefore it does anyone ‘much good.

The research that spawns an 1nvent10n typically
;Hinvolves only a small fractlon of the costs and the rlsks
ﬁf_entalled in bringing it to-market as s usable innovatlon.z

'f;Most'of'the costsland the risks of development productlon,t"

':'}and marketlng remain to be borne by the developer. _And'

.‘those costs and risks are usually very con51derable.' Ae”a

']result, only a small fractlon of the patentable 1nventlons:

'f;‘,thet are made - w1th or without GOVernment support - eVer'

Vreach'the*publ1c~as-usable innovations, -

FeWer 's%ill would reach the publlc without patent‘
'tprotectlon. Wlthout patent protectlon the flrm that takes
',_the costs and risks of initial development productlon, and
marketing would have no protect1on agalnst other flrms |
*“,(partlcularly‘flrms Wlth domlnant market p091tlons) who'
might otherW1se move in for.a ffree ride" by'ﬁ.

-imltatlng the . fully developed 1nvent10n and’ exp101t1ng the_




. o

-3edeveloped nerket. ‘The narrow and'temporary'petento"monopoly"
. on.the inventioncpermits the firm that takes the;coste and
H'the risks a pfotected return on its investment and so provides
-incentive for it to take that entrepreneurialiplunge. -
Indeed, furnishing investment protectionoand en incentive

for development after the invention is made may be the most

'_important of the functions our patent system now serves.

Inveniions made'in'the course of Government R&D contrecte

”i-and.grents are not different from other inventions in this
iregard. The cost of the research that led to the invention,
'_511 on:part of-Which the Government has.borne, typically is

a small fractlon of the costs that remaln to brlng the 1nven—:f

‘{ition to- market.; Thus, the rlsks that remain ——'that the
iiinvention will not pan out in develoPment that production.
fncosts will greatly exceed what is hoped for, and that the

.'efinished product or process w1ll be reJected by the market “;

jare the really high-stakes rlsks.

In Short the'investment prbtection and incentive to'innova-'.
”'tion prov1ded by the patent system are as vital for 1nventions
' *ffinltially conceived under Government R&D contracts and grants

as for_those 1n1tially conceived under purely private*auspices.




‘But now we come to s second coﬁmoh reactionIOf a reasoh?
etsble serson:eoming new to the subject: “Grantlng that someone
ILshould have patent protectlon to brlng an 1nvent10n made

vlth GQVernment funds to the point where it will be useful
'fto the public, why should the contractor have an. 1n51de.'
-ftrack? Why shouldn t the Government license or auction the

tﬁspatent to 3“? company Willlng to develop the inventlonV“'

One snswer is that the contractor very often has some

sequitles in the matter, having contributed money , expertise,

o and other resources to the, maklng of the 1nvent10n and

j_tperhaps to some 1n1t1a1 deVelopment. 'In such a case cutting

-the contractor out vould not seen falr. 'But one could,
of course, make an exceptlon for such cases - understandlng

',thst 1t would e a quite commonly used exceptlon.

Tﬁétmore_iﬁportast?answer is:tﬁat“st'Iéast in'its_oﬁn'ﬁ'

s';estabiished markets, the éontractor'is'usually a much better

bet to successfully develop and narket the invention than
';anyone‘else. The contractor is usually establlshed and
experlenced in the technical fleld to whlch the 1nventlon
'fpertalns.- It has the equlpment models, computer programs,-f
"'end so on that were used in maturing the 1dea. It has any

“_know ~how surroundlng the 1nvent10n that has already been'

':developed. Above all, 1t has thezlnventor-as an'employee.'
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Haviné‘ﬁhe invenﬁof is doﬁbly'important._ Theﬁievenﬁef”

'1s not only the one person who ‘knows most about the inventlon.
and therefore is most quallfled to carry forward its developul.:
e,ment. _The inventor is also emotlonally commltted to hls- |
'jcreatioﬁ;_ A common theme found in research about progress,
u?lﬁ technology is- that to become.a successful innovatlon an.':ie
inventlon needs a ~champion fm-someone-who'belleves in-it |
” deeply and will devote tlme ana energy te ﬁa#ing it work and

:gettlng resoufces devoted to it. In most success. storles;
  3fhis chempiOA, ie-fhe eerij_epages-at least,-is therlnvenfgf.j

Iﬁ.theory, of course, the Government'eoﬁld iicenee 3
eoﬁeone:other then‘tﬂe con£ractor and_reqﬁire by eonﬁraeti.

'7'that'the cbntfactor make its employee—inventor and iﬁs"

;ilnventlon related know-how avallable ‘to any such llcensee;

V:I thlnk I need not belabor the practlcal dlfflcultles andif

“'delays 1nvolved in trylng to make such an arrangement work.
across 1nst1tutlona1 and geographlc barrlers, especlally :elz_-
' when nelther the 1nventor nor the 1nventor s employer has

.”any'financial‘stake in further development.

For all these reasons and more, the most sen51ble '
.pollcy, and the one most llkely to brlng the fruits of_
.SCIGHtlflc research and technlcal-development-to publlc

use, is one that allocates principal rights in the




”ginvention to the.contractor wherever the”contnactor is
Einterested in developing or aetively'liceneing.the.invention.

' That is the approach adopted by the Administration's proposed :

' “'_Patent Policy Act.

Thls.Act would recognize, however; thet the eontractof.
‘_often has no deep 1nterest or no’ interest at all in developlng'f
tor‘llcen51ng inventione outside ite regular merkets. _The. |
'.inventions might nonetheless have substantlal potentlal ;
.“appllcation in other markets 1f ‘someone would champlon .iheﬁ]f'

'] there._ Unless a contractor is wmlllng to make e'sefioue. o

";iioeneingeeffort intsnch‘other markets'or'fielde of use; 
ttherefore; the.Government should be_given”snfficient righte.r

"'£§ let.it'ch&mpion'the invention there;‘ Under the proyosed n“
tPatent Pollcy Act the Government would retain rights in ell

 Jf1elds of use where the contractor does not undertake to f't
:bring the 1nventlon to publie use by either development oru

actlve 1icensing. We think thls +too w111 help bring the-'”':
fruits of Government sponsored science and teehnology to the

.publlc..e

o In promoting innovation, no previous proposal seems to .
us to combine so.effectively the advantages of ailoceting.'i'
"principal”rights to the contraetor with the'adventages'of -

Government licensing.
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Relieving the Burden on Research Performers

. The present'state of Government patent policy is, in
ny view, a briar patch for contractors and grantees. They
_must:deal'with twenty-plus different statutes and sets of

reéﬁletions,'all OVerlain by the President?s-Statement'on

'_Government Patent Pollcy, Whlch has the effect of an. Executive.

o Order. Several of the statutes, though not “the Foundatlon s

'1mpose serious procedural and paperwork burdens that often

e

result in months or, not uncommonly, years of delay._.At;

"'1east one proposal now pendlng would layer yet another statu—ﬂr

[

"'tory scheme, affecting only certain types of contractors, on'

.top'of thejexlstlng structure.

: The pr0posed\Patent POlle Act would cut. through all

' thls and replace it w1th a 51ngle statute coverlng all_'_

' classes of contractors and grantees._ It w0uld be 1mplemented'

"by a single Government w1de set of regulatlons and a. slngle
i_tGevernment—w1de standard patent clause.a Though agencles-?
wéula retain reasonable flexibiiity to reflect_the pecullar
1needs of”their own programs.or:the speCiai.circamstances of
;individcal cases, ali wouid ﬁork froﬁ thersamefbacic'frame-

‘work, instead of twenty-odd different ones.




T <
Nor would the_proposed Act impose any excessive adminis-
trative burden. Field-of-use designation, in particular,r
should he manageahle. They know their‘ownemarketsoi When
: 7the time comes for field-of-use designation they will know

therinvention and have some idea_of its possibie uses as

.'well. vMoreorers,this is not a:matter the contractor has to - -

"*_“debate with the agency. "So long“as it is prepared'to commit

'-to an’ effort to develop or license in. any field of use, 1ts
designatlon of that f1e1d will not be questloned - unless,
-r‘of course, 1t is later shown to have done nothlng to commern;'

‘_0131122 in. a fleld where’ other firms- would like to try.

“'From the standpoint of the universities and small

o ‘businesses who are the Foundation's principal performers,'f

Tg the proposed Patent Pollcy Act is partlcularly favorable.'
J:Indeed,‘lt is- essentlally simllar to S.-hlh which-has been.e,e
':fevorebly reported frOm the-Jud1c1ary Committee,; The rirtues,

_eof the approach adoPted vere well develoPed 1n hearings

there.' The only departures are 1n draftlng style and in the

-

i elimination of a few minor restrlctions on nonprofit and

*:suell—business'contrectors, restrlctlons the Admlnlstratlon
e_'considers unuecessary and unde51rable, 'The major dlfference, .
of course, is that this leglslation would not deal W1th the.
”problem only for nonproflt and small-business contractors,

but w1th the whole problem. And it would prune-the present E

1egel thicket, not add to it.
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Cohefent:Strueture and Plain Langﬁage

.Finaliy, I ﬁould like.to say a word.about.the speoiai
._effort that”has been made to.provide the proposed Act ﬁith o
f:a coﬁefent 1oglcal structure and to couch it in languager
that is as’ comprehen51ble as the subject and the substance.

_permlt.

:?IIoO'nOt mean.toecleimothet the'Act.willtoe eaey readiog
' forosoﬁeone neﬁ to'thetsubjeetf”'This ie, eftereal1;.ef:

E: com§lextand3tecﬁnicel'area;.patent law is alﬁost a profeseionrz
:ﬁ'iﬁ'itself.'.We'oannot avoid u51ng its speclallzed termsg;w
"éxclueifellicense" ."field ‘of use" author.s certlflcate
'aod.eo on. Nor.can ﬁe avoid complex and technlcal provxslons.
The conslderatlons bearlng on pollcy in this area that must
Jbe accomodated within the rules established preclede simple

‘solutions. =

| whattwe‘cen dos'however, is avoid thetﬁﬁereases;.there—

upone, convoluted constructions; and halfnpage unlnterrupted
o:sentences that stlll unfortunately abound in Federal statutest
'oend regulatlons. .We~cao also structure the statute SO that _:
it 1s as easy as 90351ble to follow and to.understand and sQ
M;that 1ts principal provmslons stand out. -Those things the

-Admlnlstratlon has trled te do in draftlng thls 1eglslation.'

T do not argue that we have succeeded completely, but 1 thlnk

Ve haVe succeeded substantlally.
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'In our view, thls is not ‘2 minor v1rtue, hav1ng to do t

fonly with the surface of thlngs.'

Not far from the surface, of'course,‘"plaln English"

,-draftlng reduces the length of the leglslatlon and makes :

ﬂj"lt easier to understand.' All those who have to werk w1th

A B uL'especially'layhen and.thosesuew to the.subjeCt, But"
"ekperienced practitioners- as well -~ will therefore be

'.saved.ﬁoth;effort-and'frustration;-'

Ju.deeper eontritution ef "plein;Englisﬁ".draftiﬁé

:_1s.to the substantlve formulatlon and subsequent operatlon iﬁ

 .of the statute. By making what ;s said plalner,_lt ensures-'
tthat those‘whq are to imﬁlement‘er comply can'eesily uuders}*_“'

‘tstsnd what'is expetted of them._'It'also minimizes the

“,Tunlntended ambigultles that create- dlsputes “in- the admin1stration~:

': of the statute. It thus enhances the effectlveness of the

. law and-the_respect paid to both spirit and letter. .

Most”déeply, "plain English™ highlights remaining j'
jt'flaws and issues that unfamlllar legallsms and convoluted
_structure would obscure. Thls is a v1ta1 .substantlve

'tserv1ce for drafters, legislators, and the publlc.Q




- 12 -

‘ To us, indeed, that is one of the.greet v1rtues.not;
only of the style in which the proposed Patent Policy Act 1s.e'
efdrafted but of ‘the Act 1taelf.  Whether it represents an:
" ultimate résolution of the issues in Government patent pollcy o
jfemains to be seen.' But its speedy enactment would remove' .
'the thlcket of 1aws, Executlve issuances, and regulatlons

Uthat ‘now obscures this area. It vould highllght the 1ssues'

DR and'ellow us‘to'mdve on'to-refinement of a coherent policy.

It would elso allow us to move on to-relaﬁed, prbbably_more
‘importéntg_issues from which the tedidus and eeemingly endieés

debate on Government patent policy has been keeping us.




