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February 8, 1980_'

','Dr. Baruch has descrlbed for you the proposed Government
_ Patent Pollcy Act that the Admlnlstratlon has drafted for
';con31deratlon by the Congress. The Natlonal Sc1ence Foundatlon h_"_e

" has been actlvely 1nvolved —_— along with the Department of Commerce,

5\’p the Justlce Department, and many other agenc1es - 1n developlng

h{and draftlng that proposal. The Foundatlon actlvely supports h

hlhlt, for three pr1n01pal reasonS°'

Flrst the Foandatlon is a research support agency, w1th ;

'hTmost of the research we support performed by unlver51t1es

.”*z'kand small bu51nesses. The NSF therefore shares w1th other

3“7'ment patent pollcy on research performers and has a spec1al

"concern for 1ts effect on unlver51t1es and small bu51nesses.

-“The Pre51dent's proposal would be a major plus for them._f

Second the Foundatlon has a spec1al 1nterest, reflectlng h
'_f the Presraent's personal 1nterest, in draftlng leglslatlon

'i:and regulatlons SO that they are as clear and. comprehen51ble :

::”as the sub]ect and the substance permlt.- In draftlng the"

”Pre31dent s proposal the Admlnlstratlon_has trled very hard"‘




" to develop-aﬂlogical and COmprehensible:struoture'and-to use

':-l;plain English. We believe the reSulting.difference is mOre

. than cosmetic.

Thlrd, and most 1mportant, the Foundatlon 1s the agency
“'w1th1n the Government whose spec1al respon51b111ty is for

lsc1ence:and the dissemination and use of science for the o

"“L'beneflt of the publlc. The Pre51dent‘s Prooosal would do o

“much to spur 1nnovatlon and brlng the frUltS of Government—__‘f

_tsupported sc1ence to the publlc.

I expaaded on’ each of these. three p01nts.1n testlmonf
-:two weeks ago before the two Senate Commlttees 1nterested
l_1n this’ 1ssue. Rather than. repeat myself on - all of them
”“here, I should llke to submlt a copy of my statement

ﬁthere for 1nclu51on in thls record.

Today I would llke to stress three addltlonal p01nts.J"

(l) The Presxdent‘s proposal has the same prlmary

'“f;objectlve and embodies almost the’ same approach

_,_ﬁllto that objectlve as other Proposals pendlng

Tl before the Congress.'w

:(2)‘The.emergence‘ofsthat,much'consensds,“and indeed}eg'j:ff

ferthe'achievement of'an'Administration'eonsengﬁs5551'
a blll with that prlmary objectlve and that baslci_@
'i“”approach,roffers the best opportunlty ever for i_.”:
‘.renactment of hlgh-quallty c0morehen51ve 1eglslat10n

‘ 5on.Government patent pollcy.




..f(3) The President's proposal has Several‘valuable
‘features_that‘deserve'your.special_attention'as _

we work'tOWardesuch_a.bill;

.:Common Objectlve and Approach of Pendlng Proposais.;r

"As you know the President's bill comes to a- Congress
ithat already has before it other bllls on Government patent

frf”pollcy.: There are some dlfferences among these bllls,r but _5:'

' ,most strlklng is what they have in common.'f

They all have the same prlmary objectlve. tofstimulate -

“commerc1al development and publlc beneflt of 1nvent10ns that

U result from research sponsored or ‘supported by the Government.-:

'They all preserve for such 1nvent10ns the exclu31v1ty prov16ed 1' |

[by the U S. patent system for 1nvent10ns generally. .They

;qall do so for the same reason- to glve 1ncent1ve and 1nvest—‘

-

N  ment protectlon to those who w1ll bear the costs and rlsks

'ffof development, productlon, and marketlng that someone must 'f e‘; __'

’~bear 1f 1nvent10ne are. to- become useful 1nnovat10ns. j'

Moreover, they all employ the same ba51c approach-

"ff allocatlon of Prlnc1pal rights to the contractor.f The 'h5t

}*Pre31dent's pr0posa1 dlffers from the other pendlng bllls'5“
Vfonly in preserv1ng a llcen51ng role for the Government 1n

'Imarkets (or,_;n ‘the 3arqon of the patent buslness,_flelds_of_

‘-'1juse) wherelthe'contractor has noAdeep or'immediate_interest.V"




. The Opportunity to Break Through -

. This commonality of objective and approach seem tofmera'

:':fremarkable deveiopment.

N G0vernment patent pollcy is a topsy turvy world where
.what seems most plau51ble, or even obv1ous, to a fa1r~m1nded
‘-,_c1tlzen who comes new to the subject turns out after deeper o

| conslderatlon and experlence to be least workable and least'*_
:-.effectlve. = As y0u know better than I, 1t is not easy t0‘

 work such an issue through a dlffuse polltlcal system where';
u-:thmany of those who have 1mportant roles have 11ttle tlme to

”.s'examlne-any-but the most major 1ssues in depth B Thus,'such:;"‘

i'an issue —- th1s 1ssue in partlcular - tests our, ablllty
‘to govern effectlvely in - a complex system of representatlve B
: democracy such as we have 1n the United States and value so -

_hlghly.

_ In.thlS context the success the Carter Admlnlstratlongi;gi
3thas had,,after many prev1ous efforts had falled, in produc1n§
hpa blll representlng a consensus on the prlmary ob]ectlve and
~ the baSlC approach I have descrlbed, 1s a very encouraglng
3Zpetdevelopment. It certalnly should be seen as such by all
'°tpthose who understand the value and 1mportance of that f:;:_f

epobjectlve and that approach.




Now, with consensus hopefully emerging in the Congress o

- as well on this. long-debated lssue, the opportunlty for

'Jt-enactment of hlgh—quallty, comprehen31ve Government—patente'
pollcy leglslatlon lS the best we have ever had.' To achleve

'nithat long sought and 1mportant end, we must reason together

”toward leglslatlon that embodies the best thlnklng of all

1nvolved, and that can be passed.' For our part, the Admlnls—i__ |
:r]tratlon has no 1ntent10n of being stubborn or prldeful about

' our partlcular product. - S o ' g,,-a.']ﬁ,_“f¢* :“'_; S !

-fopec1a1 Vlrtues of ‘the Pre51dent's Blll

Stlll, 1t took a long and palnstaklng effort to produoerl
FAJsrf' .that product, in the course of whlch many p01nts of v1ew were
' heard-and taken-lnto account. The resultlng product has, we -

' 'thlnk dlstlnctlve v1rtues that deserve serlous con51derat10n '

- by others as we proceed 1n the. polltlcal process. .Let me~

Icall out four that seem partlcularly 1mportant.

: Flrst, the Pre31dent’s blll makes a new and nnlque effort
'=_5to address what has been the weakness of the ba51c approach

:that glves pr1nc1pa1 rlghts to the contractor.: The contractor

_ often has no deep 1nterest, or no 1nterest at all, 1n developlng"
fh_or llcen31ng an. 1nvent10n out51de its regular markets. “ The s

hjlnventlon mlght nonetheless have substant1a1 potentlal appll—_gf]g‘ft
'hj_catlon in other markets if someone would be its champlon -

Y there. jUnless-the contractor declares its wrllrngness to




"nake:a serious licensing effort-in-suchuother harkets ord“
ffields of'use; therefore,‘this bill would give the Government-“
| suff1c1ent rlghts and authorlty to let 1t be the champlon |
_vthere._ Even if the Government only modestly succeeds in S
ostlmulatlng development of 1nnovat10n where none would

_fotherw1se have occurred the sum of what it achleves and

""what the contractor achieves w111 be more than elther w0uld

have achleved alone.

:x*Secbﬁa' the Pre51dent's bill takes partlcular care:o
:fto respond to a hlStOrlc concern about ‘the ba51c approachln
.::that glves prlhcxoal rlghts to the contractor._ posslble
"lharm to comoetltlon.. The blll‘s "second look“ISectlon and h_?

3 ltS “march 1n“ sectlons 1nc1ude prov131ons that speCLflcally'f'

'flnvoke the antltrust laWS._ I will not say more about that, RO

_because you w1ll be hearlng from the antltrust experts. }"

t Thlrd the Pre51dent's b111 establlshes what seems to o

h:conSLStently admlnlstered pollcy. The “second look“

"tprov1510n in section 203 and the deviation and walver_h;_

';f'prov151ons 1n sectlon 207 are the keys here. Comprehen51ve_f

7”@fstandard Government patentwpollcy 1eglslat10n would takeigi

Tf'us out of an era when v1rtually every department and agency
5‘has, in practlcal effect its own patent pollcy._ (Indeed, B

"-fsome have multlple pollcles, because they are subject to

'ﬁ”me Just the rlght degree of flex1b111ty w1th1n a coherent, PR




B more than one‘statutory provision.) The flexibility.ailowed
- by the President's bill: would not change that result;p ALl
:"that_we in the agencies really need to achieve”consisteth"_

. is a clear policy decision that makes sense and freedom from

the'tWenty-odd different statutes that now lead'us_in twentyé_?

'j:odd dlfferent dlrectlons. What we do not need is a strait—_

jacket that would requ1re us to subordlnate agency mlSSlonS_

"and prOgram objectlves to rigid “unlformlty“ in thls derlvatlve
-'aspect of our bu31ness or to lgnore the spec1al c1rcumstances

'of partlcular cases.

_::' ﬁe understand the concern of those. who have been etruget-f-f
l'gllng w1th the present system - w1th the vagarles of agency.
"dp011c1es that respond to Shlftlng polltlcal 31gnals 1n an
" area where there has been no polltlcal consensus.. But this jt."'.'ﬁ

b111 or: another comprehens1ve ‘bill. along the -same llnes

Irwould establlsh a polltlcal consensus, backed by extenslve S S

'mleglslatlve hlstory, ‘ana glve ‘clear guldance to the agencies;uxm”“

"7dee belleve the agenc1es will respond respon31bly. If
experlence ‘should later demonstrate, as I thlnk 1t w111 not, .'

that more r1g1d1ty is necessary or de51rable, 1t could be

"-_prov1ded by regulatlons, by Executlve Order, or by legls—x'
'_1at10n..lIn the meantlme. agencies, Programs, and const1tuenc1es 'fr

o w111 have tlme to adjust to the new c1rcumstances, ‘and any

.problems w1th agency discretion. w111 emerge w1th spec1f1c1ty

:”;‘and clarlty.,




_ Fourth and finally, the President's bill employs plain

. 'English within a clear and logical structure.

-;I'de'ﬁot mean'to claim that the Act ﬁili’be:easf feadiﬁg.

' 'tfer someone new to the subject. This is, after all, az;t
' complex and techn1cal area- patent law 1s.almost a professzon _
ftln 1tse1f4 We cannot avoid using its spec1allzed terms - |

~ vexclusive llcense“, “fleld of use”, "author's certlflcate“,

©-and sotone ' Nor can.we'avbid complex and'teChnical'provisiOHSL'
7?_Too many con51derat10ns must be accomodated w1th1n the rules
'testabllshed to permlt 81mple solutlons.
fWe can, howeVer, avoid the whereases, thereupens, convoé'-

luted constructlons, and half—page unlnterrupted sentences

'.that stlll unfortunately abound in Federal statutes and B

'regulatlons. We can also structure the statute to make 1t
as easy as possible to follow and understand and to hlghllght'”'

1ts-pr1nc1pal prov151ons. Those things the Admxnlstratlon

k";has trled to do 1n draﬁtlng thls 1eglslat10n. I do not
'1iargue that we have succeeded completely, but I th1nk we have
‘?ssucceeded substantlally. | |

In our v1ew, thlS 1s not a minor v1rtue, hav1ng to do:;-

’[-*only w1th the surface of thlngs,




Not far from the surface; of course,."plaln Engllsh“e
drafting reduces the 1ength of the leglslatlon and makes:_f
it easier to understand. All those who have to work ‘with .
h"the leglslatlon —— espec1ally laymen and those new to the -
sub]ect “but. experlenced practztloners too —- w1ll therefore'

'V}be saved both effort and frustrat1on.,.

A deeper contrlbutlon of “plaln Engllsh“ draftlng
'1s to the substantlve formulatlon and subsequent operatlon'

'_of the statute.- By maklng what is said plalner, 1t ensures

' that those who are to 1mplement or comply can ea31ly under—

_stand what 1s expected of them. It also mlnlmlzes the unin-
i:'tended amblgultles that create: dlsputes 1n the admlnlstratlon
lof the statute. It thus enhances the'effectlveness of ‘the

- law.and the-respect paid to both‘spirit and.letter.j

MOSt deeply, “plaln Engllsh" hlghllghts remalnlng'

3-flaws and 1ssues that unfamlllar legallsms and convoluted

'“ﬂ'structure would obscure.w ‘This is a v1ta1, substantlve

--f,serv1ce for drafters, 1eglslators, and the publlc.lla

To us, 1ndeed, el1m1nat1ng obscurlty would be one of
'3~the great vlrtues not only of the style in whlch the 1egls—:
| Llatlou is drafted,-but_of the leglslatlon_;tself,_“Whethe:--*

" this bill, of,another billulike it, oan7ultimatel§:resolve_ﬂ




ail £he:iséues in'Governmenﬁiﬁatent policy réméins tdlbe
‘seen. But speedy enactment of éucﬁ71egi31aﬁioh.ﬁill‘remove_ ‘
'thelthiéket oﬁ laws; Executive iééuanées, andlregu;atiohs‘.
'thaﬁ'ndw_ 'ébséui:es this a.lr_;ea.. It will high'lighAt'.t':he.._'_is:sué-s s
o and.alloﬁius-tqubve on to refinemeht of_a cohefént; ::_ 4
ﬁ'."cOmp'f.'éﬁ.én.siv_é pblicy. i I_t'will-. a—lsbl al\l.oﬁ. u's' to mbvé_ on -
ﬂto ré1a£ed; probably more important, issueé fme whicﬁ EheJ?
‘tedious and seemingly endless debate on Govefnméﬁt pétéhtff  

'  ;po1icy'has_beeﬁ keeping . us.

'ﬁWé_hope sdch*legislation_will.be enacted in'this'Congress;'_'

2_We7are'anxi6us to work with you toward that end.




