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JULY 10, 1986

1 PART C-- SPEC IAl PROGRAM PROV IS IONS

2 SEC. 1031. PROTECTION OF SENSITIVE TECHNICAL INFORMATION.

3 (a) SECRETARY OF ENERGY DETERMINATION.~-Whenever any

4 invention or discovery is made or conceived in the course of

5 or under any Government contract or subcontract of the Naval

6 Nuclear Propulsion Program or the the nuclear weapons

7 programs or other atomic energy defense activities of the

8 Department of Energy, the Secretary of Energy shall decide

9 (in each such case) whether to assert, or not to assert, a

10 claim that such invention or discovety is the property of the

11 Government. Any such decision shall be made within a

12 reasonable time.

13 (b) MILITARY LIASON COMMITTEE.--In making a determination

14 under this section, the Secretary shall consider the

15 reco~~endation and written determination of the Military

16 Liaison Corrunittee (established by section 27 of the Atomic

17 Energy Act of 1954 (42 U.S.C. 2037») as tO,whether or not, if

18 such a claim is not asserted--

,19 [1) national security will be compromised;

20 (2) sensitive technical information (whether

21 classified or unclassified) under the Naval Nuclear

22 Propulsion Program or the the nuclear weapons programs or

23 other atomic energy defense activities of the Department
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1 of Energy for which dissemination is controlled under

2 Federal statutes and regulations will be released to

3 unauthorized persons;

4 (3) an organizational conflict of interest

5 contemplated by Federal statutes and regulations will

6 result; or

7 (4) failure to assert such a claim will adversely

8 affect the operation of any program of the Naval Nuclear

9 Propulsion Program or the the nuclear weapons programs or

10 other atomic energy defense activities of the Department

11 of Energy.

12 (c) CONSULTATIONS BY COMMITTEE--(l) In making a

13 recoIT~endation_and determination under subsection (b) for

14 matters pertaining to the Naval Nuclear Propulsion Program,

15 the Committee shall consult the Director of that program.

16 (2) In making a reco~~endation and determination under

17 subsection (b) for matters affecting nuclear weapons and

18 other atomic energy defense activities of the Department of

19 Energy, the Committee shall consult the Assistant Secretary

20 of Energy for Defense Programs.

21 (d) CONSULTATION WITH SECRETARY OF DEFENSE.--In carrying

22 out this section, the Secretary of Energy shall consult with

23 the Secretary of Defense.

24 SEC. 3032. RESTRICTION ON USE OF FUNDS TO PAY PENALTIES UNDER

25 Eh'VIRONMENTAL LAWS.
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with the appropriations of the agency to .which they are trans-
rerr~. .

Subsection 3024(b) would permIt the Secretary of Defense to
transfer ta the Secretary of Energy not more than $200 million of
the fundS a~propria~ for fJ.SCa1 year 1987 ta the Department of
Defense for ~.search. development. test. and evaluation for the De­
fense Agencies for the performance of the work for which the funds
were authorized ta be appropria~ and would permit the merger
of such fundS v..ith the. appropriations of the Department of Energy.

Section J02S-Authority for construe/ian design.-section 3025
would permit the Secretary of Energy ta use plant engineering and
design fundS authorized by the bill not to exc~ $2 million for
each project. to carry out construction design services for any con·
struction project. Where the design cost for such planning and
design project is estima~ ta ex~ $300.000, the Secretary would
be requim ta notify the appropriate committees of Congress at
least 30 days before funds are obliga~ for design services.

Section J026-Authority {or errurgeruy constructian design.-sec­
tion 3026 would permit, in addition ta any advance planning and
construction design otherwise authorized by the bill, the Secretary
of Energy ta perform planning and design utilizing available funds
for any Department of Energy national security program construc­
tion project whenever the Secretary determines that the design
must proc~ expeditiously ta meet the needs of national defense
or ta protect property or human life.

Sectian JOi7-Funds available for all national security programs
of the Departrrunt of Energy.-5ection 3027 would authorize, sub­
ject ta the provisions of appropriation Acts, amounts appropria~
pursuant to this Act for management and support activities and for
general plant projects to be made available for use, when neces­
sary, in connection with all national securityprograms of the De­
partment of Energy.
~ Section J028-Adjw;trMnt.l;.for pay inc",ases.-Section 3028 would

/ !!uthorize such additional or supplemental appropriations as may
. be necessa..-y ta fund increases authorized by law for salary, pay,

retirement, or other benefits for F~eral employees.
Section J029-Auailability of funds.-5ection 3029 wuuld author­

ize, subject to a provision of an appropriation Act, amounts appro­
pria~ for "operating expenses" or for "plant and capital equi
ment" ta remain available until e:rpend~.

Part c-Speciol program provisions
Section .iOS/-Protection of sensitive technical informatiali.

tion 3031 would require the Secretary of Energy ta decide;.""'.
• whether to assert, or not ta assert, a claim that an

invention or discovery made or conceiv~ under a government con­
tract or subcontract rela~ to the Na\-aJ Nuclear Prol'ulsion and
Nuclear Weapons Programs and other Atomic Energy Defense Ac­
tivities of the Department of Energy should be the property of the
government. Further, the section would require the Secretary to
consider the recommendations and determinations of the Military
Liaison Committee as ta whether, as a result of a decision not ta
II:'S"rt such a claim: national securi.tr. will be compromised; sensi­
tive technical information will be re eased ta unauthorized recipi-



(J-~~+ A-) ("2.~~to)

In recommending the provision. of section 3031, the

committee is mindful of the 40-year-long controversy over where

the Federal government should stand with respect to inventions

and discoveries arising from government-sponsored£,esearCh. The

principles sought to be balanced in that controversy -- allowing

inventions and discoveries to be commercialized, on the one

hand, and legitimate government interests to be protected, on

the other -- apply equally with respect to operating contracts

of government-owned, contractor-operated facilities of the

Department of Energy and the Department of Defense, which are

lOO-percent funded by the Federal government.

As it applies to national defense activities of the

Department of Energy, Federal patent law permits the government

and its contractors to allocate by the terms of their funding

agreements their respective interests in any inventions or

discoveries arising in the course of their contracts. Section

3031 recognizes that the national defense activities of the

Department of Energy involve high technology, are conducted by

very few contractors at unique facilities, involve arcane

technical information, and dwell in significant part in basic

and applied research. The contracts under which they are

pursued cannot rea.sonably forese'" the full range of inventions

or discoveries that might arise. The inventions and discoveries

made or conceived under these contracts could, for example, have

application to national defense, nuclear weapons proliferation,

intelligence gathering, terrorism, and the security of nuclear

weapons. In addition the public interest may require that



.'
/

information be shared'freely among the small number of

contractors involved. Taken together these varied

considerations make clear that general or -blanket" policies are

not adequate and that there is a need for expert and tailored

advice to the Secretary of Energy as to whether to assert or not

assert a government claim with respect to an invention or

discovery.
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ents; organizational conflict of interest will result; or the oper­
ations of any Naval Nuclear Propulsion, Nuclear WeapOns, or
other A~' Energy Defense Program of the Department of
Energy woul be adversel affected. In makhz r" . recommenda·
tions an . . rminations. the Military Liaison O:>m:"ittee would be.
required tc consult with the Director of the Naval Nuclear Propul.
sion Program and the Assistant Secretary of Energy for Defense
Programs on matte~ within their areas of expertise and purview.
The Secretary of Energy, in cooperation with the Secretary of De­
fense, would be directed tc implement the provisions of section
3031.
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~tlon 27 olffie Atomic Energy Act of 1954 established the Mil­
tary Liaison Committee as a vehicle for consultation and advice be­
tween the Department of Defense and the Department of Energy
on matters involving the military applications of nuclear energy.
The Ca=ittee, whose chairman is appointe<! by the President and
confIrmed by the Senate, is the primary clearing house for atomic
energy informaton exchanges between the two dep.irt.ments. As
such, the Committee would be an invaluable aid to the Secretary's
decisions. In addition, the Director of the Naval Nuclear Propul·
sian Program estaQ,lished by Executive Order 12344 (made perma­
nent by section 7158 to title 42 Unite<! States Code), and the Assist·
ant Secretary of Energy for Defense Programs are the most knowl·
edgeable sources of ad.ice to the Secretary on the respective pro-m ,... .
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do not permit establishment of a firm deadline for the Secretary's
decision. The commit~ expects, however, that in most cases the
Secretary's decision will b,,' made within six months after a ques­
tion is present.e<l to hlul k final action under existing procedures.

Section SO.J2-Restril:tion on use of funds to pay penalties under
environmental laws. -Section 3032 would prohibit the use of au­
thorized funds to pay penalties. fines, forfeitures or settlements. or
to perform work on ser-ices required by any other Federal, state,
or loca1 agency due to the failure of any defense activity or facility
of the Department of Energy to comply with environmental re­
quirements where the Secretary of Energy finds: compliance from
a practical standpoint impossible within the time prescribed; or
where the President has specifically requested funds for compli·
ance and the Congress has not provided the funds, or the funds for
compliance have been appropriat.e<l but sequestered, or deferred, or
rescinded by law.

Section JOSS-Study of production reactor safety.-Section 3033
would require an independent assessment by the National Acade­
my of Sciences of the safety of the "N" production reactor at Han·
ford, Washington. This reactor is similar in some respects to the
Chernobyl reactor in the Ukraine. The study would review any te­
chincal safety issues and report concurrently to the Congress and
to the Secretary of Energy, who is direct.e<l to provide his Cam·
ments to the Congress.

Section JOS.4-Regulation of mized radioactive and haiardous
waste.-Section 3034 would express the sense of Congress that cam·
mending the State of Colorado, the Department of Energy; and the
Environmental Protection Agency for concluding an BgT"~ment in
principal with respect to regulation of hazardous and radioactive
mixed wastes at the Department of Energy's Rocky Flats Plant
north of Denver, Colorado, which manufactures plutonium parts
for nuclear weapons. This plant generates both nonraqioactive
toxicwastas and radioactive toxic wastes called mixed waste. Pur­
suant to section 6926 of title 42, Unit.e<l States Code, the State of
Colorado has had authority to requlate nonradioactive toxic wasta
through the granting of permits and enforcement actions. Up to
now, the Untied States government has interpret.e<l the Atomi;.c----­
Energy Act of 1954 to give the Department of Energy sole author·
.ity to regulate mixed waste activities (such as processing, storage
shipping, burial. etc.l.

The BgT"~ment in principal could serve a model for similar
BgT"~ments in other states. The BgT"~ment envisions a flOaI agree-
ment that would commit the Department of Energy to submit ap­
plications for hazardous and mixed waste aetivities for review by
both the State of Colorado and the EvironmJlental Protection
Agency, provide r6r joint permit to be issued. and provide that the
State would enforce regulations. This would be the first time that a
State would be granted authority to regulate atomic energy defense
activities.

Under the agreement, the parties would jointly develop technical
requirements and .schedules for cleanup and the Environmental
Protection Agency would authorize Colorado to regulate mixed
wastasby September 30, 1986.
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