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“Juwy 10, 1986

| ParT C--SPECIAL PROGRAM PROVIS!ONS
SEC.- 1031. PROTECTION OF SENSITIVE 'I‘ECBNICA.L INFORH.ATION

(2a) SECRETARY OF ENERGY DETERMINATION.P-Wheneve; any

invention or discovery is made or conceived in the course of

or under any Government contract or subcontract of the Naval

Nuclear'Propulsion Program or the the nuclear weapons

programs or other atomic energy defense act1v1t1es of the

.Department of Eneray, the Secretary of Energy shall decide

(in’ each such case) whether to assert, or not to assert, a
claim that such invention or discovery is the p:0pérty of the

Government. Anj‘5uch decision shall be made within a

reasonable tlme.

(b) HILITARY LIASDN COMMITTEE —-In ma king a determlnatlon

under this section, the Secretary shall consider the
recommendation and wfitten determination of the Military

Liaison Committee (established by section 27 of the Atomic

Energy Act of 1954 (42 U.S.C. 2037)) as to,whether_or not, if

such:a clairm is not asserted--
{1) national security will be'compromised:
{2) sensitive technical information'(whether
 c1assified,§f unciaésified)-under_the Kaval Nuclear
Propulsion Program or the the nuclear weapons programs o;1

other atomic energy defense activities of the Department
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2
1 of Energy for which-disseminetien is controlled under
2 _Federal statutes and regulatrons will be released to
3 o unauthorlzed persons,
4 - {3) an organrzatronal confllct of interest
5 _'contemplated_by Federal statutes and regulations will
. _ _resuit;'or |
7 .. (4) failure to assert such a claim will aGVerseiy
8 ~affect the operation of eny prograﬁ of the Navai Nuclear
'9 _.Prbpulsien Program or the_the‘nuclear weapons programs or
10 ether atomic energy defense activities of the'Department.
11 ‘of Energy. L
12 o (c) CONSULTATIONS BY COMHITTEE—-(I) In makrng a

13 recommendation .and determination under subsectlon (b) for

14 matters.perteinihg to the Naval NUclear Prdpulsion‘Program,
15 the Committee shali consult the.Direcror'of that brogrem.
16 (2) In.makihg a recommendation and.determinatioh under
17 subsectioe (b) for matters_afjecting nuclear weaéons and
_18: other atomic energy'defense aetivities of the Department of
1¢ 'Energy, the Committee shall consult the Assistane Secretary
20 of Energy for Defense ‘Programs. -

21 (G) CONSULTATION WITH SECRETARY (OF DEFENSE.--In carrying
22 out this section, the Secretary of Energy shall consult wrth
23 the Secretqry of Defence. _

24 SEC. 3032, RESTRICTION ON USE OF FUNDS TO PAY PENALTIES UNDER

25 | ENVIRONMENTAL LAWS.
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. -with the appropriations of the agency to which they are trans.
ferred.’ - : L - .
Subsection 3024(b) would permit the Secretary of Defense to
transfer to the Secretary of Energy not more than $200 million of
the funds appropriated for fiscal year 1987 to the Department of
Defense for . search, development, test, and evaluatl'o_u for the De.
‘fense Agencies for the performance of the work for which the funds
© were authorized to be appropriated and would permiit the merger
of such funds with the appropriations of the Department of Energy.
Section J025-~Authority for construction design —Section 3025

‘would permit the Secretary of Energy to use plant engineering and’
design funds authorized by the bill not to exceed $2 million for -

each project, to carry out construction design services for any con-

struction project. Where the design cost for such planning and

design project is estimated to exceed $300,000, the Secretary would
required to notify the appropriate committees of Congress at

least 30 days before funds are obligated for design services.

* Section 3026—Authority for emergency construction design.—Sec-

tion 3026 would permit, in addition to any advance planning and

construction design otherwise authorized by the bill, the Secretary

of Energy to perform planning and design utilizing available funds
for any Department of Energy national security program construe-
tion project whenever the tary determines that the design
must proceed expeditiously to meet the needs of national defense
or to protect property or human life. ' ‘

Section J027—Funds guailable for all national security programs
of the Department of Erergy.~Section 3027 would authorize, sub-

ject to the provisions of appropriation Acts, amounts appropriated

. pursuant to this Act for management and support activities and for

. - general plant projects to be made available for use, when neces-

. sary, in counection with all national security programs of the De-
partment of Energy. . :

_ Section J028—Adjustments for pay increases.—Section 3028 would

: authorize such additional or supplemental appropriations as may -

be necessary to fund increases authorized by law for salary, pay,
retirement, or other benefits for Federal employees,

Section J029—Availability of funds.—Section 3028 would author-
ize, subject to a provision of an appropriation Act, amounts appro-
priated for “operating expensas” or for “plant and capital equig
ment” to remain available until expended. '

JUL_-Z Sk

Part c—-Special program provisions i K 2das - s—-r - m

Section 2031—Protection of sensitive technical informatigri-Sec-
tion 3031 wouid require the Secretary of Energy to decide, dilEEND
ST whether to assert, or not to assert, a claim that an
invention or discovery made or conceived under a government con-
tract or subcontract related to the Naval Nuclear Propulsion and
Nuclear Weapons Programs and other Atomic Energy Defense Ac-
tivities of the Department of Energy should be the property of the

- government. Further, the section would require the retary to

consider the recommendations and determinations of the Military
Liaison Committes as to whether, as a result of a decision not to
assert such a claim: national security will be compromised; sensi-
tive technical information will berrer ased to unauthorized recipi-
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Iﬁlfecommendfng the é?dvisioné'bf.éecticn.3031, the
cdmﬁittee-is.miadful.cF fhé 40~yaar-long cgntroversy'cver wheré
.the.Féderal_dovernment shquid stand Qith respé;t_tc inveﬁtions
© and diécbvéries afising frcm_gcvérnmeht—sponsaredﬁresearcﬁ. The
principles‘sought tﬁ be Balancéd in that Eaﬁtrovarsy - allo&jng
'invenficns and discoverieé tb be ccmmerciaiizgd,.on the one
‘hand, and Iegitimate.gerrnmént interests tﬁ be protected, an
the ather -- abply equaiiy witﬁ respect to operating contracts
of governmenf-cwﬂed, cantracfor-operatfd facilitiés of the
Dapartment uf énergy_and the Departmenﬁ_of'Defensé, which are
-IOO—perceht funded:by the Federal government,

As it appligs to nationalldéfénsa acﬁi?ities of the
Depafthent o+ Ehergy,_Féderal ﬁatent law permits the governmeht
and its contractors to allbcate by the térmé of their funding
agraeﬁénts tﬁeir reépéctive intefesﬁs in any invenﬁions_ar
discoveries arising in the course of their contrétts. 'Se:tion
3031 réccgnizes'that the naticnal defense actiyities o% the
Départménﬁ'cf'EneggQ involve high technology, are conducted by
very ¥EQ contractﬁrs‘at unidue-faciliﬁies, invalve arcane |
technical in#ormAtign, and dwell in significant part in basic
and applied research. The contracts under thth they are

'pursﬁed cannét reasonably fcrésee the full range of inventions
cr:discﬁveries that might arise. The inventions and discoveries

" made or Cénceiygd under these ccntracts.cﬁgld, for example,.haQe
application to nationél‘défenSe, nuclear weapons prcli;efation,
intélliQEnce gatﬁering, terrorism, and-the‘securiﬁy of nuciear

w2apons. In addition the public interest may require that




in_far"rna't'ionIbe'.she;irf.e..d-f‘reely Iamong the émall nuﬁwbef of
tonfractdré involved."Téken tagethér these Véried
consid'erat;'ions' make clear that gener.al'or_' "bianket"_ policies are
hot adéduate and that there is a néed‘fof expert and'tailcred
advice to the Sec?etary of Energy as to whether to assert br not
_asse?t.a gdyernment claim with respect tc_ah ihventiqn'cr |

discovery.
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. ents; Orgahizationa] conflict: of interest will rSult; or the oper-

tions and” rminations, t
required to consult with the Director of the Naval Nuclear Propul-
sion Program and the Assistant Secretary of Energy for Defense
Programs on matters within their areas of expertise and purview.
The Secretary of Energy, in cooperation with the Secretary of De-
g%%se would be directed to implement the provisions of section
L. o
i CLULINe Qi e U YD % o1 ™ - —=-m ol
aeare of the 40-year-long controversy that has existed ab
thaFederal government should handle rights to pajsats
eries\arising from Government-sponsored ress so that they ca
be com\nercialized on the one hand angd+#at the governments
gitimataright and interests protegtedon the other. The princi
involved I the controversy &0 apply with respect to
contracts olhgovernmept-cWned, contractor-operated facilifi
Department &f Emetgy and the Department of Defe
100 percentfahded by the Federal government,
_In_the"past, px
thedugh the “tit

ations of any Naval Nuclear Propulsion, Nuclear Weapons, or ; : :
other Atomic Ene Defense Program of the Department of 7
Energy{woulg)be adversely affected. In makiny I’ recommenda- -

' fle Military Liaison Com:aittee would be

on

t4w;
Y

“lLicense policy  which leaves Energy shoulg
government. Further, Yae section would fequite the retary 3
consider the recommendxtions and determinarions of the Milj¥5

Linison Committee as to Whether, as’a resydt of a decision dot to
assert such a claim: natioow] securlty will’be compromised; sensi.
tive technical information wil] be re to unauthopfed recipi-
ents; organizational conflict ok interest will result,6r the oper-

. be pdmmercializeg’on the one hand and that the ghvernment's le-

ou'gh the “title policy” where the governmen! acquires\the

ations of any Naval NuriesrXropdisisa—Nucleaf Weapons, or
other Atomic Ene Defense Ryogram of th€ Department of
Energy would be adversély affegfdd. In makidg its recommenda-

tions and determinatighs, the Militdcy Liaiion Committee would
be required to consulf with th€ Directhr pf the Naval Nuclear Pro-
ulsion Program apd the Assistant Seca¢tary of Energy for Defense
ams on matfers wi their ar€as'of expertise and purview!

The Secretary pf Ene in cooperation #th the Secretary of De-
g%%sle, would i to impglement thk provisions of section

In recommmendin e prodfisions of section 3331, the committee is
aware of ‘the 40-ysar-logg controversy that has‘existed about how
the Fegeral governmept should handle rights to pytents and discov-
eries Arising frdm Gsvernment-sponsored research %o that they can

volved ih iHe controversy also apply with respect Y operating
contracy$ gf government-owned, contractor-operated faciNties of the
Depa 70 nt of Energy and the Department of Defense which are
100 by Cent funded by the Federal government.

[3-the past, patents and discoveries have been commercialized

a?ﬁt afid interests protected on the other. The principles

ghts but allows anyone to exploit the invention, or through MNe/
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ctor’ chooses not to commercmlme. the governmen
e owner to license others. The “title policy” 2
ed\for exceptions whereby the governmept~may waive |

rri , e the “licensee policy” has ppowided for exce
whereby the government can assert that-« patent is “afTi
the public intewe

\The committes )

nat change existing policies. The section filly recognizes the .
exteptions contained i current law in the of Naval Nuclear ]
Pr pulsion, Nugled? Wenpons and related o'irams, and the statu-
tony-waive rights permifted by existing law. Sec- . !
-tiop 30 gnizes that the defense activities of the !
rtment of Energy mvolv hlgh t.echnolog’y are conducted by )
-Gee o ]

fo auon and Tt pot.entzal :pphcat: s could have serious. :--
for natmua.l defense, nuclear Wes pons ?rohfleratl
] of nucles

.
E !
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ot ncerns decisions by the Sé
ot to assert claims should be based on ¥hg

by &
I ) - .
n-prediud . ; e et s oo W S B RS
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r Section 27 of the Atomic Energy Act of 1934 established the Mil-
' Liaison Committee as a vehicle for consultation and advice be-
tween the Department of Defense and the Department of Energy

' on matters involving the military applications of nuclear energy. : '
. The Committee, whose chairman is appointed by the President and = —— m ovVa_

i confirmed by the Senate, is the primary clearing house for atomic ‘ : '
! energy informaton exc‘manges between the two departments.” As e//lg(_
such, the Committee would be an invaluable aid to the Secretary’s
decisions. In addition, the Director of the Naval Nuclear Propul- O 9 S ‘JJJKJ .
sion Program estahlished by Executive Order 12344 (made perma- ( . ™
P L)

ant Secretary of Energy for Defense Programs are the most knowl-

nent by section 7158 to title 42 United States Code), and the Assist-
edgeable soum. of advnc:e to the Secretary on the respective pro-

whers-permitted bylaw-and othemwiseappropriate The commxttee
has included the requirement that the Secretary act within a *'rea-
- sonable time" following the procedural and decisional requirements
of existing law and regulations. The committee found that the dif-
fenng decision schedules contained in those laws and regulations
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. do not permit establishment of a firm deadline for the Secretary’s
decision. The committee expects, however, that in most cases the
Secretary's decision will b made within six months after a ques-
tion is presented to hizi {  final action under existing procedures.

- Section 3032—Restriction on use of funds to pay penalties under
environmental laws.—Section 3032 would prohibit the use of au-
thorized funds to pay penalties, fines, forfeitures or settlements, or
to {;erforn_:- work on.services required by any other Federal, state,
or local agency due to the failure of any defense activity or facility
of the Department of Energy to comply with environmental re.
quirements where the Secretary of Energy finds: compliance from
a practical standpoint impossible within the time prescribed; or
where the President has specifically requested funds for compli-

- ance and the Congress has not provided the funds, or the funds for

- compliance have been appropriated but sequestered, or deferred, or
rescinded by law. - _

Section J033~—Study of production recctor safety.—Section 3033
would require an independent assessment by the National Acade-
my of Sciences of the safety of the “N” production reactor at Han-
ford, Washington. This reactor is sirmilar in some respects to the
Chernobyl reactor in the Ukraine. The study would review any te-
chincal safety issues and report concurrently to the Congress and
to the Secretary of Energy, who is directed to provide his com-
ments to the Congress. ' o

Section 3034—Regulation of mired radicective and hazardous
waste.—Section 3034 would express the sense of Congress that com-

. mending the State of Colorado, the Department of Energy, and the
Environmental Protection Agency for concluding an agreement in
principal with respect to regulation of hazardous and radioactive
mixed wastes at the Departmeat of Energy's Rocky Flats Plant

north of Denver, Colorado, which manufactures plutonium parts

- for nuclear weapons. This plant generates both nonradicactive
toxic wastes and radicactive toxic wastes called mixed waste. Pur-
suant to section 6926 of title 42, United States Code, the State of
Colorado has had authority to requlate nonradioactive toxic waste
through the granting of permits and enforcement actions. Up to
now, the Untied States government has interpreted the Atomit _

Energy Act of 1954 to give the Department of Energy sole author-

ity to regulate mixed waste activities (such as processing, storage

 shipping, burial, etc.). - '
The agreement in principal could serve a model for similar
agreements in other states. The agreement envisions a final agree-

ment that would commit the Department of Energy to submit ap- -

plications for hazardous and mixed waste activities for review by ' ‘

both ‘the State of Colorado and the Evironmifental Protection </

Agency, provide for joint permit to be issued, and provide that the

State would enforce regulations. This would be the first time that a

- -State would be granted authority to regulate atomic energy defense

activities. : o o

" Under the agreement, the parties would jointly develop technical

requirements and schedules for cleanup and the Environmental

~ Protection Agency would authorize Colorado to regulate mixed

wastes by September 30, 1986. L
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