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. WASHINGT@’\I Any discussion of
what s wrong:avith govemment pateitt pol-
Jiey coudd wetilstart with the saga of sxck
“salmion.
i -Oregon &taies University rnsearchers
“have developed a way of nraking salmon

ithat ravages ha'gheries. The teehuology in-
volves ways of ‘weakening the Hve virus
‘and spraying:it on the fish, Asprivate com-

roduction. Teeprotect that ihwestment, it
asked for a- license granting exclusive
| rights to selt e virus for six:years.

| original research-had beempartly financed
by the U.S<Pépartments of Commerce and
Interior. These agencies refused fo go
i alemg with the six-year licemse, and the

. deal fell throngh. The hangup:iover the use
-of public money for potential:private gain
as caused ‘ta marked delay’ in bringing
: the fish-saving technology tosmarket, says

f research. !

- transformation of a fedeially financed in-
| vention intea commercial prodict the pub
ic_can buy.in the markeiplace? One side
iolds -thai if the government bankrolls a
| discovery, then it's rightilly the people’s
U produet “and should be available to every-
body, with no one produeur allowed a pat
nt monepoly. -

. The ormsmg view insiyts that if all pm-
wcers éxn have a govertment invention,
then no ore will want it, becduse there's no

Iing a ‘miasketable product that anyone can
= eo'ally eopy. This, it's said, is the réason
hy private producers hiave obtained licen-
ses to exploit less than 16% of the 23,000
| patents owned by the gdvernment and
 available for copying. .

. 'Decime of Innovative Spmt

{ dering In Tecent years, but itrcould heat up
gain soon in connection with a Carter ad-
ministration. study on how to cure an al-
eged decling of the innovative spirit within
U.S, industry. The study, to-be sent to-the

i

-1 White House:later this month; will. include
| posslble changes in patent policy., Under -

iscussion are some changessiealing with
patents generally, such as & possible exten-
‘sion of the current 17-year life'of a patent
- = monopoly and ways to make patents less
- ‘vulnerable to being overturned in court.

1 - ‘But the innovation study alsa is prompt-
"} ing a new look at the narrower but hotly
"+ i controversial question of who. should have
_-1: control of invenitions arising from govemn-

%' ment-financed ¥ research. Currently . it's
i+ rather easy for:3 compary o get a nonex-

'-l " clusive Heense from the government to put .

;.such an inventidn on the mazkety but this
. means its cornpetitors can, tea. hira report
- 10 the Commeree Department, an-advisory

| - panel of private: patent experis chaired by
- Robert: - Bensart, - an- Allis- ‘Chalmers Corp'

iawyer said zbizs all- comers avaits mhty is
gart. 6fthe innovation'problem:
" “If the results of federally spo 1sored
. B&D do not reach the consumsey i the

fazm of tangible kenefits, the gcmerwmem .

. hus not completechms job and hag gatHeen
ard’ of -the taxpayer's m

. [Rtent, or'a.n exclusive license under a pat-
At may be the only, incentive gieat

elopment and marketing of products.”
Stating the opposite view, Admiral Hy
¢ 1N Rickover, the- Mavy's veteran apostle
L gt nuclear-powered: ships, has . told. :Con-
ﬁﬁm that granting of exclusive licenses
Lt "Pemdtes greater concentration . of eco-
| omiy pewer in the hands of large corpora:

;ﬁngerhugs_ inrune from & vidus: disease

ipany estimated it would have to spend .
00,000 to put.the virns into commercial

School -offitials were willlig, but the

Ralph Shay, Qregon State's ,assmtant dean

. It's the contmuatmn of an old, old argu-
| ment: Do governmentsiules thwart the

rofit-in: spending a lot of roney deveiop- .

‘The" argurnent has beenmerely smol-

- searel,

e othiers conferred by a .

ﬁtmgh to induee the investment needed for

Puh;c E oney and "‘rwate Gam

tions; it impedés'the deveIopment and dis-

semination of technology; it i costly to the

.. ‘taxpayer; and.it hurts small business.”” He

maintains that “the rights to inventions de-

_veloped at public expease should be made

available for use by any U.S. citizen.”
In practice, however, neither of the
hard-line positions has been fully triume

phast. Tie way the government grants -

rights te bwentions it has financéd is

- messy, willy cifferedt agencies wandering

all gver t#w Ioi. Souge 20 separate statutes
and megalatipam gowern how the various ba-
reguerdeites: teatt imatent rights. The Penta-
gon, #e Freemment's biggest font of R&D
contrmeils. generally lets aninventing comr
pany: bamptierights to an invention, Admi-
rah RivHewers view notwithstanding, The

more restiiidive law which created the En- .

ergg-E}qmmtnent allows.it to let a contrac-
tor Heerpariiivention for exclusive use. But
feswr sudh walvers have been granted, e

- cgis tos el businesses.

Amiittiee policies keep changmg The Na-
tionaf! TRedtnical “Information Service, a

I the continuation of an

wld argument: Do govern-
wopventt rules thwart the trans- -
“formation of a federally fi-
mamoed invention into a comr -
naareial product the public

cambuy in.the marketplace?

: éub.ﬁ},}}fﬂilf in the Commerce Department, "
in perenti years has increasingly tried to

acd aw molearing house for companies if-
temeybd! it using government-gwned pat-
erits, Hipublishes descriptions.of inventions

" te wiitih e povernment has retained title,

améd imvitess potential producers to ask for

ewsress off the nonexclusive, " anyone-can-
 haweitt veanjity. But if there have been no
“takesss afftersix months, - a-single company
- -is eliigliie to. ask for an exclusive license
: grantsmgaafive year mmwpoiy on the in-
ventin
* ‘We iirem't been gettmg a hell of 2 lot

of atiantion;” says Douglas Campion, a
pakait. smpEdidist at-the agency. Only a
“handiiul” atf nonexclusive licenses have
beem mwarbdl for government-owned i

" ventiems, st as a special kind of paint de-

velogied by the Navy. But Mr. Campion
says negpiatioes with several companies
for fAveywey vasmpoly licenses are under

way., amd he greficts: “In the next few -
years we're geing ﬁo be able to po:nt to'

some Fedl sueresses.”

In camyliog ont gmemment fm'mced Te-
umiversity seientists’ occsionally
come up with az invention showing com-
mercial promise, such as-a computer com-

ponent developed at the Massachusetts In- |

stitute of Technology. The Healtli; Educa-

tion and Weltare Department and ‘the Na-”
tjonal Science Fousdation, which Butti give:

a-lot of research” money to- 1iniversities,

_ have worked out anelaborate arraﬁgemént!~
- demg'n_ed to ease:the progress of these in- -
B ventions into the marketplace. 7% g

=-Under current rules, these agetiéies-can
s1gn what are known as institutiondl patent

-apresments, or IPAs, with universitias that
have-shiowir @ knéek for -peddling - Thefrifis-

weritiolis to’ compames “that will “grodice

themi.-With such an agreement in effect, a
-university can become the owner of a pat-

eited - invention resulting - from . govern-
nient-financed research and can give & mo-

" mopoly license to a private proﬂucnon ¢om-

pany for up to five years.

“After months of haggling among patent :

lawyers from several federal. agencies,

_rules were proclaimned earty last.year with

tutional pat_érit ' 'agféém'ents' ' through' the

‘government. This, in ture, rang warning:
. bells en Capitol ‘Hill, where some lawmak- = *
“ers feared a trend toward 'giveaways' {o

H

private monopolists of inventions paid for f
by the public. Democratic Sen.- Gaylord !

Nelson of Wisconsin, chairman of the Sen-

ate Small Business Committee, asked the

~ administration to suspend the new. rules

while he held hiearings.

At the hearings last spring, university
officials made g &t ;
and Sen. Nelson came away impressed.
“Based on what I heard,” he siys now,
“the IPAs with nonprofit organizations and
universities seem- pretty well designed and

. in the public interest. We found nothing

that ‘woutd mdtcate that there’s anything
wrong with them, though there may be
somewhere.”

The _government-wide IPA rules wore'

reinstatede last July, and other agencies

were free but not required to take them up,
“Nothing- has ‘happened,” says Howard

Bremer, president of the Society of Univer-

sity Patent Administrators and a patent
* lawyer at the University of Wisconsin. “No
agency that didn't have an IPA plan has 3.
" adopted that approach.” S

The confusing rules could be tidied up in:

‘part by a bill sponscred by Repubiican
-Sen. Robert Dole of Kansas and Demo-

cratic Sen. Birch Bayh of Indiana. Gener-
ally, it would allow utniversities, nonprofit

" institutions and small businesses to own 17--

year patents on inventions made under fed-

eral R&D contracts. The patent-owners, in -
turn, could grant exclusive or nonexclusive
five-year licenses o companies that would -
produce the invention. The bill would, in ef--
fect, put on the lawbooks the main features

of institutional patent agreements for uni-
versities, and’ extend them to small busi-

- IIeEsEs.

Pressure for Cemmon Position

The Dole-Bayh bill, along with the elab-
- -orate innovation study itself, puts pressure

on contending factions within the adminis-
trafion to arrive at a comimon position on
patent policy. Despité the sick salmon epi-
sode, the Commerce Dapartment tradition-

ally has advocated giving R&D contractors

easy access to patent rights, and is press-
ing this viewpoint in the internal debate.

- The Justice Departrent, traditionally hos--

tile to anything smacking of monopoiy,
says it's reassessing its position.

A more -uniform patent policy applymg
‘to all federal agencies that bankroll re-

search hy private companies and universi-

ties prohably would be desirabie. However, . -
it may be neither desirable nor possible to.
treat all inventors alike, Small compaties

tend to-have the strongest need for a pat-
efit monopoly, which may be a precondi--

tion of getting venture capital for brmg;
the Jew product 10 mar?et Bigger compd;

nies with established market positions tend

to show less Interest in patent protecrion, .
It’s clear,-in any case, that worries over

the 1:‘novation 'lag” are building p1"' 5

for: clignge”in -patent-policy: Donald"

Mr. Large, o member af the Joumal S
scientific

Waskington,

bureau,
INQrTs.. R

_couers

‘ the aim of spreading the use of these Insti-

rong-defense of 1PAs,

y
3

ure -

ner,, 4 Washington patent lawyer who's
preszdent—elect of the ~American” Patent -
Law Association, thinks something may
come of it. “Right now,"” he says, “‘the at-.
mosphere. is much different than it was -

: .just'a fow. months-ago."‘ R




