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Selecting a topio'for presentation for'this occasion has.been
particularly-diffioult Why seems clear when looklng at the churnlng.
”pollcy pronouncements emanatlng from dlfferent focal p01nts in |
Washlngton o

For example, note the follow1ng statements from the State of the
- Union Address and Assistant Attorney General Shenefleld in hlS recent
._test1mony before the Nelson hearings on Govermment Patent Pollcy r
In the State of the Unlon Address the Pre51dent 1nd1cated
"we ‘should rely on the prlvate sector to lead the
economic expan51on and to create new Jobs for a
) :rgrow1ng-1abor-force." |
.‘_'Forther; | |
| : "We need to realize that there is a limit to the role

and functlon of Government e Government cannot

ellmlnate poverty, reduce 1nf1ation,‘save our Cities,




__cnre’illiteracy; proVide‘energf,.or mandate goodneSS'
.e_Only a true partnershlp between Government and the
' people-can hope to reach these goals. - Those who
' govern_can sometimes inspire; and we can 1dent1fy
_needs and mérShallresources; but:ne camnot be the
”.menagers of everything-ann‘everybody." L
Later he-indic&ted“that: |
‘.tﬂPfivate_business,'not'the GOVetnment,‘must.lead an
_ effort toward economic expansion.ﬁ | |
__He.suggested'that this would belaééomplished thrcughlét least:
"strong additional'ineentives-for.business:investment
through_ndditional cuts in corporate tax rates and
)improvemente in the investmentxtax ctedit;"'_ |
..(Government funded_patents not listed.j
In addition to the comments'from the State of the Union'Address,'

 the Pre51dent has 1nd1cated hlmself on many occasions a foe of needless

'--irules, regulatlons and paperwork.

Now consider from his presentation before Senator'Nelson-how'

- Mr. Shenefleld would 1mp1ement these concepts: |

| ‘In the main he would as a general pollcy retaln ownershlp of all
._1nvent10ns generated with Government fundlng. In support of this
':pollcy he 1nd1cates that he is: | |

| "not aware of any conv1nc1ng show1ng that exclu51ve"
rights in Government-financed 1nvent10ns-need be granted

‘to contractors in order-to induce them to accept




.Goverhment RED tohtracts‘ which thémselves cbnfer:many'-
_benefits beyond the 51mp1e contract prlce."ﬂ' |
| Purther, Mr. Shenefleld indicates: | | |

. "A.major'rationale for a '1i¢ense‘ pblity is aliegedly

- to fac111tate Commerc1allzat10n of these 1nvent10ns. ;f.
'we do not bélieve that a factual ba51s exlsts for the

bellef. In fact we do belleve that avallable ev1dence

is to the contrary." (Empha51s added )

It is doubtful that there is a 51ng1e member of_tﬁis-Society who
has operated in tﬁe area of Govetnmént'pétent pblity ﬁho wbuld’agree:
with Mr. Shenefield's stateﬁents as being'generally accutate.. In fact;
those of you with the greatest opéréting ekperieﬁte wduld'deem_them to
be in direct conflict with fact and é denial 6f your very existeﬁce.
_But more important - how can it.Be'reasonabiy.argued that Mr. Shenefield's
philosophy will lead té the kihd:of ?artnership with the private sector
g 1eading to economic ekpangioh and elimination of needless rules,
regulatidns and. paperwork envisioned by the Président; The.answer7to-
most would seem obvious -. the implementation‘coﬁtradicts_the'goals
'__éspou$ed. In addition to Mr. Shenefield‘s pdéition, theré is a_gfowing

' indicatidn.emerging at DHEW that elements of the DePértment support'.
_ the Shenefield position at least in_situatibﬁs‘involving-case-by-Case '
.. waive:sreQuests, thus adding to my.personai Conéern infdetermining.

the direction of policies in this area.
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d.My.office'had_made availahle_to-all'the menbers'ef'the“seeiety
the Decenber 9, 1977 presshrelease'hy Senator Nelson.annonneing'hiS'
" intent to conduct'hearings on Government patent‘policyson December:19421,_
':1977 " The release ‘and the witness 1list 1nd1cated that the hearings .
would result only in-a conc1u51on.support1ng Government ownershlp of
'1nvent10ns generated W1th,1ts fundlng {and of course they did). - One
=would wonder then why the- hearlngs were’ necessary if a conc1u51on on
| 1t5 flndlngs had already been reached?
N It is clear both from the release and theltestdmony that-Senator.'
‘Nelson was well aware.of the progress that was‘being:made tdward'pelicies__
.;nurtured and supported by this Society and, in particular, their |
. adoptlon in the form of H. R. 8596 (the Thornton Blll) It is aiso‘
.clear from the release and the testrmony that 1t was the intent of -
these hearings to undermine thlS progress. If it can be said that an
organization is known by its enemies, you are indeed confronted by_.
an array of powerful individuals. | | |
| When rev1ew1ng the testimony of these 1nd1v1duals, it is ev1dent |
that - the .philosophy of Government‘ownershlp is prrmarlly supported |
.by one single.argument - that ownership in the contractor of Gevernment_.
financed inventions is anti-competitiﬁe, as.it_pronotes industrial
_concentration. I believe objective review indicates'otherwiSe.

A strong argument can be made that allowing contractors and

. grantees to‘retain patent rights will tend to promote competition,




~:ﬁhereas'if.the”Geverhment'adopts a pdlicy:Of.normally dedicatiﬁg.the
inventien to the public or'liceﬁsing on a.nonexclUsive‘besis,

' concentraticn-and monopolygwill_bevenhanced,' The propbsitidn that
title in the contracter canilead t0'concentration is Very much :
dependent upon the assumption of a cempetltlve marketplace in whlch

5a11 concerns start with equal capac1t1es In fact many 1ndustr1es
are currently ollgarch1a1 in structure and do not flt the model -

_3of pure cempetltlon. When thls is the case, the retentlon of rights

in the Govermment and a pollcy of nonexc1u51ve-ded1cat10n or llcen51ng

tends to serve the'ihterestsﬁof the dominant firms for whom patent

.r1ghts are not normally a factor in maintaining domlnance. Rather;
control of resources, exten51ve marketlng and dlstrlbutlon systems,
| and superlor f1nanc1a1 resources are more 1mportant factors in
'-'malntalnlng domlnance and preventlng entry of new flrms and 1deas
‘It is important to note: that domlnant firms may well be forelgn based
and domlnate due to sub51dlzat10n_by their governments,_meklng the:__
inadequacies'of'a policy'of noymally liceﬁsington'a nonexclusive basis
_ er_dedicating even:more.pronqunced. No one should.agree that the
Government should be conductinng&D'and permitting the results to enure
to the benefit of-foreign geverhments willing to subsidiie develbpment
- of 1deas placed into the public domain by our Government to the detrlment
of our’ own economy. _ : _
~ On the other hand, smaller firms 1n an industry and- flrms requ1r1ng

pre-market clearance by the Government must by nece551ty rely on a
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propr1etary pos1tlon in new 1nnovat10ns and products in order to
protect the1r investment 1n forelgn and domestlc markets. Thus, B
hpatent rights tend to be a much more 51gn1f1cant factor‘affecting |
their investment deoisions..-They may.need the extlueirity of patent
'rights to offset the probability that a successful innoVation nili
;lead to copylng by a domlnant f1rm which would soon undercut their
' p031t10n through marketlng, flnan51ng, and other commercial technlques
Accordlngly, nonexclusrve 11cen51ng or dedlcatlon.may in fact be anti-
competltlve, 51nce it encourages the status quo by dlscouraglng
-'promotlon of 1nnovat10ns which dlsplace old technology Also, 1t 15.
clear that the Government can detenn1ne w1th.whom it wishes to contract
and rulezout contracts to fimms it deems_to be dominant if deemed'
_ approprlate | | | |

FUrther, there 1s a grow1ng number of experts in the f1e1d of
~anti-trust law that questlon the the51s that ollgopolles are per se
ﬁ'anti-competitive. ‘There seems to be no.question that eome industries
dominated by 011g0p011es are as competltlve and eff1C1ent as would
be expected if otherwrse occupled by a large number of small flIﬂB
~ Some examples noted by experts are the auto, steel and cereal 1ndustries.
- To extend this doubtfhl the51s 1nto the area of Government patent
policy appears to be a case of overreachang on the part of the antl-”
.trust dIVlSlon._ Th15'overreach1ng is fﬁrther evidenced by indications
that antl trust personnel view patents as monopolies. )

The classic definition: of monopoly 1nvolves a group of 1nd1v1duals

who join to take away somethlng that exists in nature and was susceptlble
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. to ownership by ever?one . Patente to the contrary,hcover'embodiments :
| of novel ideas that never ex1sted and therefore, cannot be preSumed
 to take anything from the public, but are in fact enlarglng the
- alternatlve products avallable to the publlc. ThlS is supported by
© some case'iar holding that concentration based on 1nterna1 scientific
research and development is not an anti- -trust v101at10n
Rev1ew of the Nelson testlmony and the knowledge that that forum"
~ was denied to many who mlght-have brought the problems of this area
into clearer focus reminded me of the follow1ng observation by |
Bdmnd Burke: | . |
| "Because half-a dozen grasshoppers under a fern make the
f1e1d rlng with the1r 1mportunate ch1nk Whllst |
lthousands of great cattle, repose beneath the shadow
of the Brltlsh Oak chew the cud and are 511ent, pray
'-hdo not imagine that ‘those who make . the noise are the
| only inhabitants in the field." |
I‘m delighted to know that the members of the Soc1ety made an
extra effort to indicate that they w111 not remain silent and are
"inhabitants 1n.the-f1e1d."_.From the mumber of copies ofuletters
receired in my office in opposition to the-ideoiOgy expresSed.in Senator
'__Ne1eon's press release and the media'a apathy to Senator Nelson's. .
indignant reﬁarks indicate that the.public'may_have ﬁoved past.the f
time when:a'simplistic cry of Government."giVe—away“ generates thek

knee-jerk reaction characteristic of the 1960's.
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Whlle it is clear that the Nelson hearlngs have prov1ded by thelr
p;'abra51ve and blas nature an unexpected ab111ty and sincere de51re on ._

:7__the part of many to both explain and llsten to the-patent phlloSOphy_'
._shared by this Soc1ety, T must adv1se that some pollcymakers less .

'sophlstlcated w1th the stakes 1nv01ved have 1nd1cated a degree of

ﬁ'_"temerlty about proceedlng in clarlfylng the area.

| These "stakes" were more dramat1cally spelled out in Senator

'-:g Nelson s press release than I ever could hope to explaln Senator 1

- Nelson is probably. correct in 1nd1cat1ng that the Government is now -
-fundlng two- th1rds of the country s research He does not explaxn that
this is in many situations "seed.money" that generates ideas and
.'1nvent10ns which must be developed at prlvate-expense ‘or left-
| 'indefinitely.undeveloped. .He'then contiouee'that on the basis‘of
Govermment funding of those ideas and inventions they should be
Govermment owned 'Nowxpresuming that -the percentage”of Government
.“dfund1ng increases to 70, 80, or even ultlmately 100“ and we are -
:correct 1n.ma1nta1n1ng that patent r1ghts are a primary factor 1n B
obtalnlng commltment of prlvate resources for deveIOpment of GOVernment
fhnded 1nvent10ns, does not the Government then control whether most

new ideas are developed or not? 1Is not' the control of development of

=:7"'all'ideas the ultimate regulation and 5upports Henry Ford II's reCent',

admonition that the Government's growing web of industrial regulations
is fast bringing us to a point where only the largest companies can

survive? Was it the intention of the framers of the Constitution -
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- that'the'petent system they:generated would disappeer beoeuse*it_is
:touched-by Government funding?‘-How doee Senator Nelson.envision'that'
our industry will protect itself from forelgn competltlon in new areas
of high technology, an area wh1ch now p051t1vely and heav11y contrlbutes
~ to our balance of payments? |
Senator Nelson, admlttlng that whlle there may be an "occ351onal

51tuat1on_where eommerc1al use and exp101tatlon of worthwhile 1nvent10n$
is disoooraged hY'theeneed for a substantial inﬁestment.in: promotion, :
development and-experimental work, with_the'attendant risk of loss,"
indicates that rather'than_sutrendering any_exoluslve rights in enchange.
for this work Supports the'thesis that "the Government should finance.
',such operatlon, in whole or in part, to demonstrate or prove the
commerc1al value of the invention."

| If such a poltcy were to become effective either edministratively
- .or through law,.it seems clear thet the industrial SeCtor's.effectivenees
in- sen51ng the needs of our soc1ety in 1ntroduc1ng new technology
.to meet such needs would be severely 1mpacted startlng our country

- down a long road to medlocrlty




