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"to the Court of Customs and Patent Appeals is reported

' 106a-128a) is reported at 563 F.2d 1031. The opinion of

~ -140a-141a) is not reported.
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'PATENT APPEALS .

The Solicitor General on behalf of the Actmé Com—

States Court. of Customs and Patent Appeals in these.
eases.t. oL Lot sl oot : :

' OPINIONS BELOW - R
The most recent opinion of the Court of Customs and

Patent Appeals (App. A, mfm 13.—-1033) in theae cases
is reported at 596 F. 2d 952 :

The oplmon of thls Court remandmg Parker v. Bergy

at 438 U.S. 902, The prior opinion of the Court of Cus-
toms and Patent Appeals in that case (App. C, mfm

the Patent and Trademark Office Board of Appeals

(App. D, mfra 1294-139a), is reported at 197 U.S.P.Q.
78, The oplmon of the patent exammer (App E mfra,

“The prior opinion of the Court of Cnstoms and Patent

Appeals (In The Matter of the Applwatton of Ananda_ .

1The two cases pre\-ent a common legal issue and were de-
cided by the Court of Customs and Patent Appeals in one opin-
fon; we are therefore filing one petition to seek review of both

‘ter under. 35 U.S.C. 101

judgments. See Rule 23.5 of the Rules of this Court.

Mff :_Chokra:oart'y)' '(A'p;;.'f F, mfra,‘ '142a—'1‘58a) is re- s
ported at 571 F', 2d 40, The opinions of the Patent and

‘Trademark Office Board of Appeals (App. G, infra, .
.| '159a-164a) and of the patent exarnlner (App ‘H, mﬁa
B 165a—167a) are not reported.

o JURISDICTION

The Judg‘ments of the Court of Customs and Patent

-Appeals were entered on March 29,1979 (App. B, -
“infra, 104a-105a). -On June 13, 1979, the Chief Justice :
_extended the time within which to file a petition:fora -
~writ of certiorari to and including.'- July 27, 1979 The

jurisdiction of this Court is invoked under 28 U.S.C.

1256. Gottschalk v, Benson, 409 U S 63 (1972) Dunn .
V. Johnstma 425US 219 (1976)

o '_ QUI:.S’I‘ION PRthNTFD

VVhether a lwmg or gamsm 13 patentable sub_]ect mat- :

‘3’1‘ \Tl TEb INV()I VFI)

35 U S C 101 prm 1de'-;

 Whoever invents or dlqcovers any new and use«_ PR
fui process, machine, manufacture, or composition .. ~ .
- of matter, or any new and useful improvement . -
_.thereof, may obtain a patent therefor, subject to. |-

the condltlons and reqmrements of this title. .. .

The Plant Patent’ Act of 1930, 35 U.S.C. 161 pro«uu; ‘

‘vides in relevant part

_ Whoever invents or dlscovers and asexually re--
_produces any distinet and new variety of plant, in- -
" cluding cultivated. sports, mutants, hybrids, and -
. newly found seedlmgs, other than a tuber propa-
. gated plant or a plant found in an uncultwated
“state, may obtain a patent therefor FEE

Section 42(a) of the Plant Vanety Protectlon Act of

’ 51970 Pub. L. No. 91-577 8 Stat. 1647, 7 U.S.C.
2402(3) provides in relevant part: - . ..

The breeder of any novel varlety of sexually re- _' .

* produced plant (other than fungi, bacteria, or first -
‘generation hybrids) who has so reproduced the va-
- riety, or his successor in interest, shall be entltled -
to plant vanety protectlon therefor * R A '

RIS R T SR

o _S'i]uern:‘.mENT L

A. Bev gy e : .
In 1974, Maleolm E. Bergy and two other Sclentlsts
applied for a patent (B R. 6—27) 2 ass;gned to the Up— i

2“B.R.” ret'ets to the Bug_j reoold “C R.” refera to the o

" Chakrabarty record.
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'John Company (App A, mfm 4a) W'lth four cl'umq toa
process for preparing the antibiotic lincomyecin using a
newly isolated microorganism, Streptomyces vellosus
{“S. -vellosus™) (App D, infra, 129aP and a fifth cLum

~for a culture of § ansus itself, as follows (ibid.):

* A biologically pure calture of the mtcroorgamem
Streptomyces vcllosus, having the identifying
. - characteristics of NRRL 8037, said. culture bemg ;
. capable of producing the antlblotlc lincomycin in'a
- .recoverable quantity.upon ferméntation-in an
.- aqueous_ nutrient- medium: containing assimilable’.:

. sources of carbon, mtrogen and morgamc sub-»‘;r

o stances

The examiner allowed clalms 1-4 and hls declsmn on
those claims. is-not.in dispute (App..E,. infra, 140a;
App. A, infra, 27a). He:rejected claim: 5 liowever, on -
" the basis that' S. vellosus was a.product: ef nature and
thus not patentable (App. E,infra; 140a):
 The Board of Appeals, ‘with cne member: dlssentmg,

i ok TR )

~sustained the rejection of elaim 5 on.the ground that a -
living organism is.not ‘patentable subject matter under-i}.:

35 U.S.C. 101 (App. D, nfra, 1292-13%a). The Board .+
found support for this view in the Plant Patent Act of -
1930, 35 U.S8.C. 161 et seq:-It reasoned that Congress -
would not have specifically given patent protection
under the: 1930°Act- to certain kinds of plants if it had .
believed that patents could a]ready be obtained for
these plants, as living orgamsms, under the general
patent laws, R.S. 4886, now 35 U.S. C 101 (App D
infra, 130a—132a) 4
The Court of Customs and Patent Appeals reversed
with two' judges (hssentmg (App C, infra; 106a). The .
_court reasoned that, ‘since’patents are -available for
processes using a strain of living bacteria (e.g., in septic
systems or to produce aleghol), it would be “illogical” to
. insist that the living bacteria in a biologically pure cul- -
ture are not themselves statutory subject matter (App
'C, infra, 118a). *

On June 26, 1978 this Court granted a petxtlon fer a’

writ of certiorari filed by the Solicitor General seeking
review of the Court of Customs and Patent Appeals’
decision, vacated the judgment and remanded the case

- to the Court of Customs and Patent Appeals “for fur-
ther consideration in light of Parker v. Flook 437 U 5.
584" (438 U.8. 902) oo

B Chakrabarty

-On June 7, 1972, Ananda M Chakrabarty ﬁled a pat— R
ent application, assigned to the General Electric Com-
pany, with 36 claims to, inter alia, a strain of bacteria
from the genus Pseudomonaes, and an inoculum con-

-sisting essentially of these bacteria (C.R. 6-53, 118).

-3This microorganism was found in Arizona soil samples (B.R.
“11) and a subeculture, supplied by Upjohn, is permanently main-
tained by the Department of Agluulture at its research
facilities. It is identified by its accession number, NRRL 8037

{(App. D infra, 129a).

4Tt did not reach the “plodutt of nature” issue upon \\lnch the
- examiner's decision rested. The dissenting Board member con-
-cluded that ¢laim 5 involved a “composition™ or “manufacture”
and was accordingly p atmtdble under 35 U.S. C 101 (App D,
infra, 132a). : .

'I'EXT

Certain strains of Pseudomonas bacteria existing in na-,
ture are capable of degrading by enzymatic reactions a

T

parfieular component of a ¢complex hydrocarbon, such as

crude oil, but no known, naturally-occurring baeterium
 ean degrade more than one such component. Chak- ™
- rabarty employed so-called “genetic engineering” to de-

velop a Pseudomonas bacterium capable of degrading
“more than one component of crude oil’ (App F mfm
: 142¢1~—143a) 5 ' .

by which incompatible-plasmids present in a
' Pseudomonas bacterium are fused to render them com-
! patible,® he rejected those.claims for the genetically en-
:gineered Pseudomonas, bacteria themselves on two

-grounds ; the m:croorganlbms are productb of na-
: ture”; and (2) as living oFganisms they are not patent-

A able sub_}ect matter under,35 U.S.C. 101 (App H
infra, 165a-167a; C. R. 117).

The Board of Appeals’ ‘affirmed the éxaminer on the

“the legislative history ‘of the Plant Patent Act the

Board reasoned that the terms “manufacture” or “com-
! position of matter” in 35 U.S.C.-101 wete not intended
. to cover living organisms (App. G, ‘infra, 16¥a-162a).
"The Board also observed that if 35 U.S.C. 101 were in-
terpreted to encompass genetically-modified bacteria, it
-could also be read to encompass modlﬁed living ‘mul-

- ticellular organisms (dnd ).

The Court of Customs and Patent Appeals reversed
‘with two judges again dissenting (App. ¥, infra). The
majority found the case 1ndrst1ngmshable from its re-.
. eent decision in Berg (] (App F, mfra 147a—148a)

On July 26, 1978, the Solicitor General filed 2 petltmn
for a writ of certiorari seeking review of the Court of
" Customs and Patent Appeals’ decision (No: 78-145)

§-2-79

- Although the e‘cammer allowed clalmq for the proceqq .

second ground (App. G, infra, 160a-163a).” Relying on - '

Shortly thereafter, however, that court vacated its ear-:

lier judgment, recalled its mandate and restored the

appeal to the calendar. On August 25, 1978, pursuant to -

the parties’ stipulation, the petition for a writ of cer-:
tiorari was dlsmlssed (App A, mﬁa Sa—ﬁa)

5Plaqm1de, “hu.h are heredlt'try umte sepnmte fmm the
chromosomes, carry the hydrocar bon-degrading capacity of the
cell. Chakrabarty utilized a process of natural cenjugation (C.R.

8) to effectuate the transfer to a single cell of plasmids from

various known strains of bacteria, each known to have a epemflc
capacity to degrade’a pnmul.:r component of erude oil (C.R.
13, £5-33). The resulting organism, which Chakrabarty seeks to”
patent is ‘a bacterium with separate hydr ocalbon-degtadmg
- path-ways repl esentative of each kind of pl.temxd $0 mcmpo—
rated (App . fnfra, 143‘1) ’ . . L

€The e\dmmor :ll'-.o allm\ed dmms 30 32 and 3‘5 36, u}mh

were for an ineculum comprised of 2 carvier material able to ™

float on water and of Pseadomonas bacteria containing at least

two stable energy-gencerating pl.hnud- uuh pmvuhng a a(pa-

rate hydrocarhon-deg ‘ldmg p.tthu iy (( it 118)

" TThe- Board rejocted the product- uf-n Wive tluun partially

" relied upoen by the examiner, noting that Psesdomanas bacteria

containing Lwo or more energy-generating ph Nnuh are ot n.lt-
urally mummg (App (z, uu'm 16:30). S -
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C. The Decisamz Afte? Remand
The Court of Customs and Patent Appeals reafﬁrmed

“its earlier judgments in both cases (App. A, infra, 40a,
' 70a).® The majority discussed Parker v. Flook, supra,
which it distinguished as being “concerned only with

the question of what is a ‘process’ under § 1017, an issue

unrelated to the appeals before it (App. A, infra, 22a), ..
It nevertheless asserted that Flook contained “an un- .
fortunate and apparently unconscious, though clear, .

commingling of distinet statutory provisions which are

conceptually unrelated” (id. at 10a), and adopted a_'fr'
“novel * * * doctrine” with “potential for great harm to ::
' the incentives of the patent system” (id. at 23a-24a)°. .

‘The Court of Customs and Patent Appeals summanzed
“[tlo conclude on the light Flook sheds on these cases,
very simply * * * we find none” (id. at 26g). It there-
~fore adhered both to the analysis and the coneclusion in

its earlier decisions, eémphasizing that the plain lan-
. guage of Section 101 does not distinguish between liv-
ing and inanimate matter (id. at 44a-45a, 64a-65a,.693),

.and that considerations of novelty are unrelated to the -
" ‘determination of coverage under Sectlon 101 (zd ‘at

'_13‘1)10 -

Judge Miller dlssentmg, stated that the maJonty had-

“read Parker v. Flook, supra, too narrowly. He inter-

preted the_decision in Flook as requiring a clear and .

certain signal from Congress where there is substantial

doubt over Congress’ intent to include a partieular de-.

“velopment: as patentable subject matter under Section

101. From his reading of the legislative history of the
Plant Patent Act of 1930 and the Plant Variety Protec-

. tion Act of 1970, Judge Miller found that at least a sub-
stantial doubt existed about Congress’ intent to include
living things. within the scope of patentable sub_]ect
matter in Section 101 (App. A, infra, 96a).

" REASONS F OR GRANTING THE WRIT

In concluding that hv,mg things are patentable sub- © .
ject matter under 35 U,S.C. 101, the Court of Customs

and Patent Appeals signiﬁcantly-extended the coverage
of the patent laws without legislative authorization, and
rejected the pr inciples of construction of the patent law

recently restated in Pa:ker V. Flook 437 U S 584 ‘

(1978).

1. As the court below retogmzed thls declsmn is the‘

first to hold that living things may themselves be pat-

entable under 35 U.S.C. 101 (App. A, infra, 25a,

 $The court, though hotifnrmal]y coosolidating the cases,
heard and decided them together because they involved “the
same single quutxon of l.m" (App. A, m}m 2‘1)

" 9The C‘ourt uf Customs and Patent Appo 1ls tmphod that the
. reason for the errors-it perecived in Flook was that the briefs

filed by the Solicitor General “badly, und with a seeming sense
of purpose, confuse” the analysis of the Patent Act (id. at 17a). -

Win 4 separate concurrence, Judge Baldwin found that the

~precedents cited in Purker v, Flook defined an area where pat-" -

-ents were not posalble beeause “the inventor attempted to pre-’
elude others from using those bare [natural] phenomena™ (App.
A, infra, 88a). He ubserved that in the instant cases the inven-

~tions did et “reach out to encompass natural phenomend =% *,
‘but rathér reéite only non-naturally oceurring compositions of' :
matter that are but single tools for utilizing naturat phe nomena -

_in producing new and useful end results™ (App. A, infra, 8la).

TE KT

('N ...'43_9)-, ‘D-3°

| 68a) 11 The economlc 1mphcat10ns of that holdmg are

very significant, given the vast area that it opens to
patentability. Even if the holding applies only to mi-

croorganisms (compare App. ‘A, infie, 45a with 48~ .

492, ‘64u-67a), such basic life forms are Among the most
lmporta.nt areas of current research in the life sci-
ences.!? The decision below thus involves issues that
clearly merit consideration by this Court. Moreover,
review at this time is appropriate in order to avoid fur- -

* ther complicating the already highly controversial pol- - '

icy problems surrounding genetic engineering®?® with
questions concemmg the patentablhty of spec1fic hfe-i

| forms. 14 e 2

Only fast Telm thlS Court in Pcnker Ve Fiook suprda,
held that the courts “must proceed’ cautlouqu when'
¥ x * asked to extend patent rights into areas wholly
unforeseen by Congress.” 437 U.S..at 596. The Court
warned that when'the expansion of putent rights is
based on inference from ambiguous statutory la“o'ue'n :
it would “require a clear and certain signal from Con—-l
gress * ¥ * before approving the [patent].” Ibid. {quot-
ing from Deep South Packing Co. v. Laitram Corp.,

406 U.S. 518 531 (1972)) 15. Thls emphams on cautlon

"D]le in ¢ar lwr CHBES, W huh the Lﬂlllt boluw dlaapprovetl

(App. A, infra, 4ba-48a), sugpest. that Tiving things are not pag--

entable, Seee.g Guaranty Trast Co. v. Unioh Soloents Corp.,

54 F. 2d 400, 410 (D. Del. 1931), aff'd, 61 F. 2d 1041 (3d Cir..
1932), cert. denied, 288 U.S. 614 (1933); Applzcatwn o_)‘ Mancy, o
et al.; 499 F. 2d 1289, 1254 (C.C.P. A. 1974). T B

: 'zMoreover ‘the nature of hvmg thlngs-—-—especlally
microorganisms—ereates a substantial risk that a patent .
monopoly will exceed its Jawful limits. The difft culty of deserib- .-
xng and understanding microorganisms. creates serious problems
in determining whether competitive developments are lawful or
infringing. Cf. Yoder Bros., Inc. v. California-Florida Plant’
Corp., 53T F. 2d 1347, 1379—1383 (6th Cir. 1976), cert. denied,
429 U.S. 1094 (1977); Jeifery, The Patentability and Infringe-
ment of Sport Varieties: Chaos or Clmth? 59 J. Pat. Qff. Socy
645, 854-657 (1977). e ‘

. 135pe "Recombmant DNA Resealch Rev15ed Guldehnes,
released by the National Institutes of Health, 43 Fed. Reg..

. 60080, 60108, 60134 (1978). See also, “Recombmant DNA: Accel-

erated Processing of Patent Appl:cat:ons for. Inventions,” 42
Fed. Reg, 2712-2713 (1977), suspetided in part by “Recombinant
DNA: Suspension of Accelerated Processing of Patent Applica-~
tions -for Recombmdnt DNA Rebeareh Inventlons," 42 Fod -
Reg. 13147 (1977).7 TR A h RS S R P AR s

1 The decision of the court below 1f unrev:e“ed means that' -
the claimed putents will issue. But they may be held invalid if
they are later challenged in a patent infringement suit in a dis-

trict court. See-35 U.8.C. 281 ¢t seq., 28 U.S.C. 1338, The deci-. L

sion below thus dues not finally resolve the issué of the pat- -

©enty ability of livi ing or ganisms. In light of the substantial eco-

nomic interests involved, that issue can be o\poeted to tluuble
the courts until résolved by this Court. " T s

15The lower court found the quoted Ianguage 1mpphcable be-
cause the Court'in Deep South was refusing a réquest that it
modify prior cases intevpreting the patent laws, and the re- .
quirement of a clear congressional signal was only applicable in
those circumstances (App. A, infra, 24a-25a, 64a; but see 406
U.S. at 532). But the context of the quotation in Flook refutes

" that narrow reading; the Court used the quotation to surmmarize
,its concern pver expanding patent protection into the “modern

business of developing programs for computers,” and concluded

" that ‘whether or not such expansion was appropr date was for

Congrress, not the Court. (437 U.S. at 595), The sume reasoning -
applies to the even newer ﬁold of gcnotu exu,uwmmg (soe App }

A, mjm 205-304). C O D T
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was not new. Flook fullowed Gottschallc V. Ee'nson 409

. U.8. 63, 72-73 (1972), where the Court emphasmed that -

policy decisions concerning the extension of the patent
“laws to new fields are for Congress, not.the courts.
- Thus, where such extensions are involved it is particu-

larly important for the courts to interpret the patent

laws so that “the prerequisities to obtaining a patent

-are strictly observed.” Sears, Roebuck &: Co V. St'gffel
~Co., 876 U.S. 225, 230 (1964).18 -

. This Court’s directive to reconSIder Be'rgy in hght of '

Parker v. Flook strongly underscored the lower court's
obligation to be very eareful before-authorizing the
- grant of a patent. That court, however, concluded that

. the holding of Parker v; Flook was limited to the pat- -

entablhty of a “method. of ealeulation,” obviously not at.
- issue here, and that its language “very simply” shed no-
light on the issues in these cases (App. A, infra, 263)..

Accordmgly, the Court of Customs and Patent Appeals.
" reasserted its earlier interpretation of Section 101, em-:
phasizing-that. the plain language of -\Sectionmlﬂl._ is

- "“broad and general,” and requires. no showing of

- novelty or inventiveness (App. A, infra, 12a-13a, 17a,

" 41a-42a, 69a). Its approach is inconsistent with that' of

the Court in Flook, and mirrors the analysis of the dis-

-senting opinion in that ecase (437 U.S. at 600), which,
“like the.court below, criticizes the majority for “im-
“perting into its inquiry under 35 U.S.C. § 101 the-.
“criteria of novelty and inventiveness.”?

~ In contrast, the Court in Flook noted that “a purely
literal readmg‘o Section 101 is inconsistent. with this

Court’s cases (437 U.S.. at 588-589); and rejected the

argument that its approach “improperly-imports into

§ 101 the considerations of ‘inventiveness’ which are the

proper concerns of §§ 102 and 103” (id. at 592). Instead,

- the Court emphasized, “The rule that the discovery of a

law of nature cannot be patented rests, not on the no-
tion that natural phenomena are not processes, but

rather on the more fundamental understanding that
‘they are not the kinds of ‘discoveries’ that the statute
was enacted to proteet” (id. at 592-593). Living
things—whether naturally occurring, isolated, or
genetically engineered--are no more “discoveries” of

. ‘the kind the statute was enacted to protect than are the

mathematical principles involved in Flook. And, as the
Court’s analysis in Flook makes clear, it is unnecessary
-to consider whether such “discoveries” meet the
“novelty and inventiveness requirements of Sections 102
~and 103 in order’to deny them patentability—they are
- simply outside the scope of the general patent laws, © =

2. The question is thus whether Congress intended to
include living things within the scope of the general

patent laws. We submit that it did not. Instead, when it = |

- :believed that it was appropriate to extend patent pro-
-~ tection to particular types of living things, it developed
‘special statutory provisions to do so, and imposed the

W In Stiffel, this Court held that even a State’s concern with
~unfair competition could not prev ail over the exclusive respon-
sibility of Congress to determine the extent of the patent Lws.

. 17This inconsistency between the analysis of the scope of Sec-
‘tion 101 in Flook and in the decision below, which can only
ereate uncertainty in the administration of the patent Iawe is an
ad(htlonal reason why review by the Court is w.m.mted !

CTEXT

' (#ICJ)' 8- 2 79
p'trticu!ar reqmrements it cenmdered appropriate in the
circumstances. .

In 1930, Congress enacted the Plant Patent Act, 35
U.S.C. 161 et seq., to afford patent protection to cer-
tain kinds of asexually—reproduced‘plants. Congress

evidently believed that existing patent law did not ex- -

tend to living things, for if plants, as living things, al-
" ready were patentable under Section 101, there would

have been no need to provide specifically for plant pat-

ents. The législative history of the 1930 Act confirms

- that Congress intended for the first timeto extend pat-
ent protection- beyond its previous-limits. Both the
House and Senate 'committees cons:dermg the blll re-"-

_ ported that~

The purpose of the bill is to. afford agnculture 50

far’ as practicable, the same opportunity to partici-

__' " pate m the bénefits of the patent system as has

~“been given industry * * *. The bill will remove the "
" existing discrimination ‘between plant’ developers -

"~ and industrial inventors. [H.R. Rep. No. 1129, 71st

" Cong., 2d Sess. 1 (1930); S. Rep No 315 715t_'~'_

- Cong., 2d Sess: 1 (1930)1.18 - -0 o

Forty years later, Congress again evidenced its bel:et'
that living organisms were not covered by 35 U.S.C:

101, and that to afford them protection separate legisla-

tion was needed. The Plant Variety Protection Act of
1970, Pub L. No. 91-577, 84 Stat.- 1542, 7 U.S.C. 2321
el seq., gave the Secretary of Agnculture autherlty to
issue certificates of Plant Variety Protection, similar to -

petents, for new varieties of sexually-reproduced plants: -
(Section 51, 7 U.S.C. 2421). Significantly, the statute”:

expressly prov1des that bacteria and fungl are not entl-

tled to protection (Section 42, 7 U.S.C,'2402).%9.

Again, the legislative hlstory of the Act unrmstakably
indicates that Congress was extending protection: to
materials not previously covered under the patent

laws—i.e., materials that were not within the terms of
either the 1930 Act or 35 U.8.C. 101. Thus, the House

Report states (H R Rep No 91 1605 let Cong 2d _
"Bess. 1 (1970)):

Under patent law, protectlon is presently ]muted

speeifically to the cov emgo uf the pre- Lu\tmg patent ld\\

\VThe eudent pmpme of the bill is to endourige the im- e
“provement of some kinds of cultivated plants ** % This
“ plarposé is sought to be accomplished by bringing the ré-. o

- production of such newly bred or found plants under the

patent laws which at the present time are understood to ™

Lreover only inventions or discoveries in the field of inani-

" mate nature. [H.R. Rep. No. 1129, T1st Cong., 2d Sess. 10 .-
(Appendix A) (1930);'S. Rep. No 315, Tlst cong 2d Sess.

9 (Append:x A) (1930) ]

o

" 18]p I?t re A)’bmgm 112 F 2d 834 837 (C C P A 1940) the -
court had earlier recognized that "the characteristics of plants .

predominate in bacteria, and bacteria are usually sclentifically
classified as plants.” The court nevertheless affirmed the

Board's refusal to issue a plant patent fer certain bacteria. . .
Nothing in Arzberger implies that the bacteria could have been

patented vnder the general patent laws. Instead, the court

guoted with approval the examiner’s stalement that the Plant .
Patent Act was not designed “to afford patent protection for

bacteria used in the production of butyl aleohol, ethyl aleohol,

and acetone™ (112 F.2d at 836), sugpesting that no such pl otec-. .

tion was othermse av.ul.able c el Ve
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to thoqe vametxes of pI-mts whlch reproduce asexu-’
- ally ** % No protection is available to those var-
ieties of plants which reproduce sexually, that is,
generally by seeds. Thus, patent proteection is not
" available with respect to new varieties of most of
the economically important dgrlcultuml erops, such
as eotton or soybeans.

The Court of Customs and Patent Appeals stramed to
avoid the foree of this legislative history. Its principal

argument was that the history should be ignored as a
~ matter of law, for it “aseribe(s] to a preceding Co’ngi 0S5
an intent that the members of that Congress ‘did not "
themselves state” (App. A, infra, 51a). It hardly ad-’
vances the careful search for congressional intent, how- -
ever, to make rote application of general maxims, and- -
“ no useful source of legislative history should be reflex- -
.. ively cast aside. Cf. Train v. Colorado Public Interest

¢ Research Group, 426 U.8. 1, 10 (1976). The views of the
i Congress that passed the Plant Patent Act concerning
. Section 101’s applicability to living things deserve espé-
- cially serious consideration where, as here, the terms of
the general statute hardly define themselves, Red Lion

. Broadcasting Co. v. FCC, 395 U.S. 367, 380-381

(1969); NLRB v. Bell. Aerospace Co., 416 U S.. 267,

274-275 (1974). In any event, Congreqs in revising and

codifying the patent code in 1952 chose to maintain
explicitly the distinction among living thmgs ‘that’ the
Plant Patent Act effeets.

" The lower court also contended that the Plant Patent

o - Act itself shows that Congress did not consider it im-

' portant that plants are living things. It read the Act as

intended primarily to extend the patent system to =

nonindustrial area, plant breeding, and secondarily to

‘" reject the judicial interpretation of the patent code that
plants of the sort created by plant breeders like Luther

" Burbank were nonetheless “products of nature” and, as
such, -non-statutory subject matter (App:. A, infra,
¢+ 56a-59a). The first. stated objective, however, neces-
| 'sarily assumes that Congress believed that Section 101
" would not, without special amendment, apply to living
-~ things.*® The second stated objective is not supported

20 Because the fcm-mi patent ‘statute has from the b( sginningg

" becn applict to agricultural as well as industeial uses, it is ex-

ceedingly unlikely that Congress believed that Section 101 pro- -
vided for only Industrial patents, and that the new Act was .

necessary to provide patent pmlw.tmn simply bu.mw of tho agp-
ricultural eh:u'uctcr ul' the dt-un. eries inv ul\ ed. '

- End of Seétion D=~ . ..

by thc leglsldtlve hhtm y of the Act. Thue is nuthmg in
that history to indicate that Congress viewed plants
developed by breeders like Burbank as already patent-
:able subject matter but for decisions holding them out-
side the patent statutes as “produects of nature.,”2t -

 Finally, the Court of Customs and Patent Appeals

evidently thought that it is illogical not to allow patents
on living things themselves while allowing patents on .
processes that use living things (App. A, infre, 44a-

-45a, 49a, 67a-68a). This is not so, however. This Court

has long recognized that an entity not itself patentable.

) subject matter may nonetheless be used in a patentable - :

‘process. See Parker v. Flook, supra, 437 U.S. at 588-

592, Just as there is nothmg illogical in holding that
“Congress did not give patent protection to a

mathematical formula itself but allowed it on certain -

- processes which exploit that formula, there is nothing

illogical in a congressional intent to deny patents on
living -things themselves yet to. allow patents on proe-
esses which use them, or, in appropriate clrcnmstances
on’ processes to 1solate or produce them

CONCLUSI( N

The petltlon for ‘a wrxt of certlorarl !should be.
granted. - 0 o S
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“21 The I{'gi.sl:lt.i\‘l.' history of the Plant Patent Act c"'-uht":'lins no

- evidenee of congressional awareness of Ev Parte Latimer, 1889
. C.D. 123, eited by the court below as the interpretation of the

generil paitent Taw that the Att wils dv-lguvd to overcome (Apyp.
A, infra, .:‘h—l:l.l) . A .
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