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_,fhere arefnew forms:of.iutellectualrproperty Being generated ind
'ourjeducationai institutionsrthatgcan.Pétentiallﬁdaffect the etructurei
of thedtotal compensation packages'teingpoffered to the‘faculty of

'_putlic andlpriVate.coilegesrand“universities,of'our.country;_ fheSef’

.i ﬁew:forms of inteliectual;property.take_on'varioue_namee.but raise_

' the-same-ieeues'of OWnership and profiting from.innovation as'did'the
'older forms of property such -as books and patents.' Thls.paper dlSCUSSeS
functlons of a hypothetlcal offlce of Intellectual’ Property Management
'by bulldlng around the model of the ;;tent.offlce as 1t exlsts in some:
_i:research orlented unlversltlea. |
- The’ fact that 1ntellectual property is one of the main (though by '

. no.means the only) .output belng generated in our instltutlons of - |
Vhigher education naturally”makes this subject an'important‘management
isaue“iu'this‘era or accountability, lid:biile and otherﬁieauee'concerning.
'faculty rrgnts. Newer forms of 1nte11ectual property such as computer o
fprograms, T V fllms, musical scorea,'etc. re—open the whole issue of
alternative strategles of management thatlcan be used 1n this pollcy.area.f
. The cllmate 1n a unlver31ty or college is supportlve of and conduclve to
"1nnovatlon by 1nd1v1dua1 faculty members and students.- A pollcy, procedure _
 ‘and management climate may need to be created 'so that our educat10na1

'institutions can maintain_an open_policf of informatiqodiecoveryand
't-dissemination. | | . -

In thls paper we will examine four nem forms of property all of.mhlch
relate . ‘to the computer — Software, Courseware, Data Bases and Hardware.
:We-Will first dichss What_these propertiea are,'how.they can be protected:“
for.the.OWner;'mﬁat'repreaentatiye probiems'and opportunitres naverpreaented |
.euthemseiuee in thisiarea.to date. We'wili then examine tﬁedtraditionald o

“evolution of a patent management activity in a college or university and -



compare what might have toltake piace.if a_nore general_intellectual.

il

property management function were to be created and ‘how this office .

_mlght operate."

When we speak of software, we are- talklng about programs that are

-belng generated by faculty,'staff and students on our campuses u51ng the '
' computlng hardware, operatlng system .software and staff that is funded

by the tollege or unlver51ty.5 Some of these ¢reated programs can; if_

properly documented and descrlbed, have commerc1al value.- The second form -

of 1ntellectual.property is known as courseware."Courseware”is made7up_of.

-a number of components; The computer component 1s a program (1. e.,

software) wrltten to 1nstruct students 1n certaln subject matter areas.

‘For-example, there'are'a number of commerclally_ava11ab1e=courseware products .

}that teach certain aspects of the subJect of chemlstry, accountlng, law,

ete. Other components to the total courseware package, other than the

"computer component,-lnclude audlo mater1a1 telev151on materlal textbook

: material' etc. The programmlng component is dlfferent from the flrst form

of software 1n that 1t also has subject matter, expertlse and pedagoglcal

pr1nc1ples bullt into the loglc of. the codlng. The thtrd new:form of

intellectual property 1S'known as a data base. " Data Bases are machine

readdble versions of numeric or alphanumeric data that have been collected

-+ and organized in_snch adﬁay that they:hare.potential'connercial valne.
. Examples of_dataabases_thattnay.havefconmercial‘valne”are'a:namefand:“
'address file of.students and faouity:orfa iocal eitrapolation of the 1970-
' Census data descrlbing the current characterlstlcs of the local populatlon -
" merged-w1th and inferred from external data from natlonal commercial data bases.

“In the.case'of hardware, we ‘are talking.about_electroniccomponentethemselves.



"fhese devices,are'taking on fancytnew:nanes suchles inteérated circuit-f
,board; microprocessor, etc. .Somefof:tnesexdeviceS'can be_created:‘_' |
"("oorned‘inﬁj Within:tne labs of our_University:to accomplisn much the‘
same task tha_t "e computer -Prog'rani._'can_._do in-.eoftwar'e... : -ﬁaj.Or .uni.yers.it.ies
__hape:long recognizedfthe roledof the‘computer scientist or electronico.
‘englneer 1n.the generatlonlof potentially marketable versions oflcomputer'
hardwarei_ ‘Forty years ago Professor Howard Aiken at HarVard constructed
: a computing device which.he called MARK}I Whidh wasisubsequently_modified:{
*and'evolved into'a computer_knopn:as?MARKLIV.EWOrk’ofiProfessor Aiken
) Wasajointiy sponsoredlby.Harvard andiIBﬁ; :Dr.rdohn v; Atansoff wnileuata.
' Iowe State.University also did a considerabie amountnof_early and unidoe".
:work in the origln of dlgltal computers. 1Unfortonateip, Iowa State nas
not able.to financially capltalize on this early.ploneerlng work

| With the advent of mlnincomputers and microprocessors conponents
,costing in the hundred dollar range,.once.again professors and studﬁrts"
. are applying their expertise to the generation of potentlally commerc1al
.hardware products,:nany haping software or_even'QOurseware c0mponents;‘.

3ecanse of the relative'noneltf.and:special peculiarities of”coﬁputer
products, 1t is not at all clear What the appropriate protectlon nechanism
”,should be for each and.every piece‘of computer related 1ntellectoa1. |
:property. ihis is true regardless of whether the property 15 being.
fprotected for an 1ndiv1dual (the faculty member) or the institutlon.

_Four tradltional forms of protecting include the patent copyright,-zz
_trademark.and trade SECIEte Most univer31t1es, 1f they are concerned at
. all With 1ntellectual property,are mainly concerned w1th patents.¥ Since.

the issue of protection c0ncerning these computer related products within




“an educational institution is an emerging one, mno national organization:

 has yet'taken a position to help'set policy in the"area.i'Tne Society of

: Univer51ty Patent Admlnistrators (SUPA) has a sub—committee studylng the

. area but they are" generally concerned only w1th the patentable 1nventions;
| Admitting then, that newer technologies have given rise to new forns
of intellectual propertles, we also must recognize that new laws (the new -
:copyright Law,*Human Subjects ﬁesearch_Law)fgine'rise toathe need- for
':_nen or reﬁised poiicy in manp.organizations; This’ need for policy,.is

fbeginnlng to be . felt in our colleges and uniner51t1es.' Colleges and
t‘univer51t1es need to make a dec1slon concerning how and to What degree-

_ they wish to manage the 1ntellectual property Whlch is being generated

_w1th1n its‘env1rons._ Of course, the option is open to not’ manage the -
-property at. all That p051tion too'is a management dec1sron which‘can
be made Simply by delaying or d01ng nothing |

Many in a univer51ty may be 111 at ease w1th the term 1nte11ectua1
':property management because of the potential interaction w1thlacadem1c‘
freedom 1ssues. It is precisely this act1V1ty, namely the management of
.1nte11ectua1 property, which is at the core of the ethical and economic |
'_concerns that are the subJect of a Uniner51ty of Southern California project
'.sponsored by the Carnegie Corporation of New York
Most univer51t1es, indeed all: uniuersities, and all other‘forms of

organizatlons in our society recognize their managerial responsibility

rfor the management of real tangible property : They realize the nece351ty g
'Tlof plottlng land that they own and assuring that the t1t1e to this property
'is legal that any building 31tt1ng on- that property has appropriate
archltectural drawing and speciflcatlons before, during and after the

-.building is constructed. They realize that the prOperty needs to be __*'



insured:ageinSt loss due to.fire;'wind,_etc. :ThEy~ree1ize that.insnranCe
needs to be avallable for protectlng the property owner agalnst sult
' due to 1n3ury of-a party u31ng that property - Meny nniversities and
unlver51ty foundatlons recognlze thelr respon31b111ty for the nanagement
of_stocks and bonds.' All of us reallze that eome-researehyunrver51ties_
.naVezreaped_coneiderabie.ProfitS'frOm oatenté eporOPriatel§.naneged end__
' lfoensed.:t&ne compnter.provides us with e new:form of intel}eetnal
property that may need managerlal attentlon. - L

- The State of Vlrglnla has recenfly passed a blll Whlch declares that. 
”comnuter tlme is deflned as.property The 1978 cumulative supplementti
.:of the Code of Vlrglnla at Sectlon 18. 2~ 98.1 reads as follows
"Computer time. or services or date processing serv1ceslor

information and data stored in connection: therewith is hereby
deflned to be property whlch may be the subject of larceny e

"
Assuming then for the moment that the organlzatron recognlzes the
_value of pollcy and does not knon if they wish to manage thls property,. 
‘what 51tuat1ons mlght management_have to face:that could brlng the_lssne
_ into:prooer foeue? | o ST
t_. _Profeesor X denelops:a management game on:oninersity B
-;compnting fecilities‘end'finde'thet”there ie an open .-
narket to both sell the geme_directly'to other univereitiee,“
n comnaniee, individuele; as‘nelltas to narket-the game '
through the.continuingtedueetionrerm.of nie university ‘
innverions courses'tnat'mightouse'tﬁe.geme,
. Profeeeor”Y eombines.theZSecuritf'énd Exchange Commission
“.data baee'on:banking.inStitntione:in nis.state with'_ |
1-ap§£op£1at§ Census‘deta reiative:to‘markets:tnat those.

- . banks eerve and find he has a research tool for his -




.students as.weli as a marketable.data base.for use’
by the banks of the.state in’ questlon. |
. 'Professor Z deve10ps a multl—mEdla course which - has
ta_computer based_education component totteach calculns_
,land‘findsrtnat'a majorppnbi;sner3is interestedIin'merketing-:‘
;this_muitiemedia approeeh'to calcnlns;.tTne‘nniversity
TreeognigeS'the.author's.rignts to'the.copyrightedlbook bnt1
feels'that‘its contribntion-gpIthe:deveiopmenttof the
computerwbased.educationgcomponent deserves-reimbursingf
. Professor W eonsuits;witn Company A'and:uses.the-univerSity .
'compnter torsolve certainlprobelns related.to his'eonsuiting.i'-
In the process of this consultlng he develops a process
‘whlch has a computer generated component Whlch is patentable
:.."Computer Center staff_member develops_a CAI‘course to‘teach.-"
: fmedicel teehnolog§ trom e:small_portable¢mini~compnter.andl.5-
-58115]it to Physicianfs Assistante~frogram.in'universitpt”. |
ne&ieaircolleges.around the}cqnntry.“; |
o"Aoninistretor X.denelops a eonputer—based‘eduoation multi;-..
;nedia approach_to,teaching-and using tne'NCHEMS prodnets ana
ISells‘this nultiemedia approachrto understandingtNCHEHS. . |
. 3Researeh:Physicist X developsra microprocessor:programmedfto
tSimnlate.biack jaek'on the home"teievision'set_and.seils it:f
._‘to Company'B. | ke
To continue to come to grlps w1th this problem, 1et S postulate
what respon31bllities might fall w1th1n an offlce of Intellectual Property
Management (OIPM) In order to envision this office and its functlon

better, let us look at the work of the patent offlce of a research university
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. It is our best representative model of - this effort and is a rather mature

concept by now and yet still provides most of the structures we need to

_continue the discussion.

1Tﬁatqufice traditibnally_—-
1) JEétablished'dollége or'ﬁnivérsity policy édncérning the

‘rights of ownership of patents and the subsequent ‘distri~

. bution of any:rdyéltiés féceivgd.‘_
‘  2) :Shephér&ed:the ﬁbliéy'and.ité'médifiéatioﬁ aﬁd.ﬁpdatesm.'
'#h;ough appropriate facqltyéﬂadmihistfators,aregeﬁts
“and legiSlative enfities:until the'poliéy‘aﬁd‘;odificatio# i
N was'épprdv¢d. | - . |
3)_:Déﬁélopéd'f§rms péfﬁittiﬁg féhﬁiﬁy £b sigﬁ'o§e£ ﬁheir:.
right to a ﬁotEﬁtiaily #aténtabié'inféﬁtidn.iﬁ turn féf.
. én agfee& upoﬁ:foyélty,. |

4) Pursued the néceSsary-pétént-séarching and filiﬁg i#'ofdéf :
fo.secufe_thé:iﬁvéﬁtiﬁﬁ fﬁf_tﬁe Oréénigation;"“

5) 'Estéblishing a:méchéﬁiSm'téjprotéct ﬁhe.iﬁdiﬁidual and.thé: -H
.universify.ffom'liability'sitﬁétions.atisiﬁg.qﬁt'of théi.
mérketiﬁg-_: of the -‘patent...'. |

' At‘this'point_two new éituationg arisei'thé éne interﬁél, the pther
_exterﬁal. | o
‘”_: Intefnallj, the.éffi¢e had tafdecide'how to‘adferfisé its'eXPértisei "
Iandftﬁ-cqntinuouély'alerf the facﬁity-concefﬁiﬁéifhe'ﬁééd_forﬁéécufééé_'
fecbrdkeeping,'eérly.repoftiﬁg; etc.. l“j 5
..- Extefnally, thé 6fficé.Was_concéfngd\ﬁiﬁh this problém:*'Givep_a 

collection of patents, how and what patents'are marketed so’ that the'office




pajslfor the pafenring prooeSS”iteeifIaﬁo hooefullyeforesome of tﬁe o
research:beﬁind‘the ﬁroﬁecrs_iorolred.- : -

._.Of course if the"offiee,is'soeeeesful inetﬁeir_endeaﬁors, ﬁeWer

rcﬁelleoges_relatiog to the'investmenteof incoﬁe,‘distribution.of excess
rEVEnue'and geﬁeral encooraéemeot of_reeeerch,oecoﬁe reelistie problems._
1aﬁd.bépﬁrrueiries; | o l | |

| Obﬁiooely; ﬁe cannor eover all the eobt1e:(aod‘soeetimes.indeeent_
actiﬁitiee) in.whieﬁ oor.legal eolleegueS'Engaéed in while:working:io .

. -
_ tﬁis fascinaring.erena. We only mentlon the hlgh POlntS so that we mlght 
proceed on by analogy to look at how thls OIPM mlght also manage theee
';new forms of 1ntellectual property. :r |
N To begln Wlth —

'1)';Onee agaln the offlce would have to establlsh college and.

} ;unlversrty policy concernrng the ownershlp of the computer
products and the Subsequent dlstrlbutlon,of any royaltres '
‘recerved from'sale‘thereof; Beeause'a coﬁputer orogrem‘can:'”
‘be copyrighted,.(rhié &oeefnor'imolyethat.thie actioe |

E ororidee any reel‘protectionrfor the.author of the orogram
or the institution involved), the professor or staff- member

Tmay argue.agalnst 1net1tut10nal OWnerShlp rlghts.AThey mlght
well argue from the tradltlonal textbook pollcy of many

'.colleges and unlversltles whlch al]ows faculty to personally

"~ own . their copyrlghted books. However,.there are other

'.reaeonable‘policies‘that have-been'deﬁeloped-eoveriog‘rhese
f new.kinds.of.produets. They are generlaly known as University
'_Sponsored Educational Material (USEM) policies.,_Though-many
eof these are,general, they do seem to provide erstep'in:the

.‘right'direcrion;_ Most-aekoowledge the-rraditional "rexroookf'




pollcy : They'then=goion to ooint'out that because of the

source and the amount of resources consumed in operatlng

_ 1computer centers,»telev151on studlos etc,, a shared ownership

-is the more reasonable approach
_In the second step we flnd the need to. spearhead the pollcy
- ‘through the apprOprrate faculty, administrator, regents,.etc.ﬁ

"_ This spearheading may get to.beda stick&‘wicket. Not

only will ome undoubtedly.run into the treditional textbook

-.policy argumeht mentioned above,fbutialso you may find that’
state law has already been'written'which upholds one.side‘or

“~.the other’s elaim to‘ownership. L

As in the case‘of;many}inventors and their inVentions,-

ﬂind1V1duals authorlng programs are g01ng to have a great

deal to say about the structure of policy ‘in the area. NotlﬂU

only are - we all more mature 1n the area-of property management,

. but also there are-really-more authors than there_were inventors..-

3

_ As was found”inlpatents;'there.uill_be someofacult?“who are
"wi.lling t.o_.turn over their ‘programs in"their entirety-without"
:d any_thought_of comoensation tromdthedinstitution'and belieVe"
. their'colleagues.should do likewiseg-otners wili place unduljd'
-.high value on the product of their 1abors and w1sh to protect
it for themselves at all expense. " Both. extremes belleve

~in their'ethical right to.that perspective.

'Deue10p forms that'permit faculty to sign—over'their rights

_to”their_computer products’in turn‘forian'agreed-upon royalty.

'The'forms should also allow for'faculty review of material
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on a regular basis;'both to correct errors-and‘update
content. -
VThe.forms'signing_orOCcduie necessary. to have faculty turn over their
rights tofthe University seem to be needed even befOre a faculty member -
begins programming.  Most colleges and universities_have a project authori-~
zation form which sets up the initial compﬁter dccounts. It appears that
this form could be modified to include such proviSionS'if'en institution
:wishes to avoid complications later om. =
The.ﬁburth point'in our efforts ;o‘manage-this-form of property is a'
‘bit more difficult.. It is not suff1c1ent to do a search of ex1st1ng computer N
 programming directorles in order to protect the property. It appears
.'at"this,stage of law in the;U S‘that few computer programs’are patentable o
and, though all are copyrightable,-this latter‘mechanism‘for protection is
almost meaningless.
. Iowa State UﬂiVersity somewhat'resolved this difficulty with the
*f0110w1ng pollcy statement.
'-"Trade secrets are in an area of 1nte11ectual property Jai which |
. is enforced through Iowa common law. A trade secret is a secret.
"It can be protected indefinitely from people who would improperly
take it, until someone.comes up with it independently or the secret
is no longer kept. Trade secrets are probably inconsistent with
‘the University's goal to communicate its data. Particularly in
the field of computer programs, trade secret protection may have
. to be resorted to until Congress can provide a means for adequate
control of abuses. Computer programs would then have to be used . :
~in connectlon w1th consultlng serv1ces rather than belng dlstrlbuted.
_ The flfth-pOlnt concernlng “the 11ab111ty situation can undoubtedly.be,ﬁ o
‘handled in much the same waj as the patent situation is handled.
We now turn to the internal and external analogies of the problem/
) opportunities mentioned with regard to patents. -
As'with most invcntions, it is well known that it is a 1ongfpath from's
the concept of an idea to a profitable marketplace. Thls is also very ‘true

'df;computer.programs.‘ Whlle ‘the program itself may be very useful and
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and ingenious,:there is usually a considerable amount of work that must
be engaged in before the product can be offered in the marketplace; svery‘

often'entirepsections'of'the program have to be re-written by professional

-programmers-rather3thaﬁ the subject matter specialists.: Documentation'at
:-several dlfferent 1evels of . program use malntenance and modlflcatlon

3must also take place.

IBM often accepts programs from users and acts as the marketlng agent-:

'_for that program w1th 1ts;customers. These programs are called TUP's

(Instalied User Programs). Before thE program is accepted, ‘users have to

"go through qulte an elaborate quallty control procedure as well as be - )

certaln that various klnds and quantltles of dOCumentatlon are avallable.'

Since these-standards are often difficult to generate if a faculty:member

alreadj belieues they have'a;"workiug" program, it'is'obViously'better to-__
have the standards understood before the work beglns.

Other dlstrlbutors requlre approx1mately the same procedures to be

__folloWed‘as IBM. They requlre this before taklng on the task of marketlng.

a software product to the publlc..
Accomplishlng the external work of flndlng a buyer 1s probably very
51m11ar to the patent fleld 1f one has_an.obv1ously valuable software. '

product, ‘the buyers w111 be easily_found. If, however, the vaiue-of the

software is illusive or obscure, it may be difficult for someone in the

'-Intellectual'Property Office tofappropriateiy exploit the product.

Conclusiou"
- It seems clear that much of .the work done in a traditioual research
university's'patent office ﬁeed oniy be modifieddaud extended if ‘an office

of intellectual property management is to be created. It should'be'noted,

_ however;_that'many colleges and univerisities heretofore not concerued with




patent maﬁagement may now Be.faced with“déveloﬁing pblicy,'pfOCéduré_and
fpractide'in ﬁhéseanW'afeésf | | ..

Thé-?ublic:dr private'chaftér underjwﬁich'én insti#ution.éperates
élpng'with'a basic review of1thégfigh;sfaﬁd'responsibilities‘of_faﬁﬁity
~and ‘staff will‘need'é'thoro@gh.evalﬁatidn and réviéﬁlbefore'reasonabié

decisions on how to proceed can be made.



