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© THIS LETTERIWAS'SEVT TO THE WZSCOVSIN'COﬁGRESSIOVAL DELEGATION; ALSO TO

SENATOR EDWARD M. KENNEDY, AND CONGRESSMEN JOHN E, MO3S (CAL ) DON FUQUA

- (FLA Yy AND PAUL G. ROGERS (FLA )

The Freedom of Informetlon Act (5 U 5.C. 552), as’ 1nterpreted in the Washlngton

Research Project, Inc. v. Department of ‘Health, Education and Welfare Case,

requires that research proposals forwarded byjuniversity researchers to oovernment
agencies be made available to the public. The Court ruled that exemption number
four, U.S.C. 552 (b)(4), does pot exempt research proposals and interim progre
reports received from non-commercial scientists freom public disclosure.

H.E.W.'s current regulations, exempting unfunded research proposals and other
proposals and interim progress reports containing "patent or other valuable commer— °
cial rights" from public disclosure, are currently being tested in the courts..

Thus, it is possible, depending upon the Court's decision, that no exemptions

'under the Freedom ox Informetlon Act would be avallable to. non—commerc1al sc1entlsts.

We believe openness oeeerally serves the puollc 1nterest. (However, other

" matters of great importance must dlso be considered in the question of what informa- .
~ tion in the hands of the Government should be made avallable to the publlc )

1. 'Research prcposals nay purposefully oT 1nadv rtently 1nc1uée dis~
* ¢losures of inventions which ars patentable. If such proposals |
_“are available to the public, then mcst foreign patent rights are .
" barred upon submission of the proposal, and domestic rights are "
- lost unless a patent application is filed within cne year. The:
invention will most often be an idea or hypothesis’ requiring ex—
_ perimental work for proof. Thus, even though the desirability -
" of patenting is unknowa, the time peried in which patenting is o
 possible begins upon disclosing the invention to the public. It T
" is unthinkable that the Freedom of Information Act should be used - - , -
to seriously jeopardize the university community's involvement im = e
" the patent system. The Act must be amendead or interpreted to
“fulfill its basic purpose without interfering with the incentives
" to inventiveness and the development of 1uvent10ns 1nherent in ouxr
" patent system.: - :

2. At the present time, most federal support of research comes to o
colleges and universities as a result of the peer review system. -
This system relies on the principle that the research plans, con—'
tained in a proposal for research support, will be used only for
- the purpose of evaluating the proposal to see if it is worthy of
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funding.  The same confidentiality applies to any untested hypothesis
" and ideas described in the proposals. If the courts remove all
- exemptions currently available to non-commercial scientists under
the Freedom of Information Act, the peer review system, as.we know
it today, will be discontinued. We believe the peer review system
1s working well, is generally ucceutable to the research cecmmunity,
and assures that limited resources will be used to support sound
and innovatlve research progectsa . .
3. - A third and more recote problem accompanies unrestricted disclasure
of research proposals, that is, the expansion of the possibility.
that research ideas will be stolen by researchers nct bound by the
‘peer review system. The thought of this possibility is repugnant.
A research scientist's primary 'stock in trade" is research ideas
and the ability to carry out the research. It is not far fetched
to liken such research ideas to personal property which is protected
- under our Constitution. To the extent the ideas are patentable in-
ventions, they are judgad to be personal property with rights spelled
out in our patent lawsa.  Our zeal to assure opeanness in governmaqtal
~undertakings and protect the rights of hum an subjects used in - .
research programs must not blind us to the nead to contlnua our
' tra&itlonal concern for parsonal prcparty rlénbs. :

b, _At'the present time, the United.States receives'substéntial royalty
~ income from foreign countries. A policy of full disclosure to the -
~public of research ideas would make much of this country's research
product available to foreign countries without compensation. Thus,

our naticnal 1nterests are also involved in this complex matter.

T respectfully.urge you to take whatever steps are necessary to zddress
the problems which I have attempted to define. - Because of the several possible

‘approaches which may be taken to solve this problem, I am reluctant to recommand
yu p

one over the others. Of course T will phov1ae addltlonal lnrorhatlon as neced5ary
and be avallable to ruTther support our 9051t10n as you nay request,

Sincerely, -

JOEN C. WEAVER =~ . - . -
'President P
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