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While the court ol appeals attempted o halance the government's and contractor's:
interests, it failedw consider the "risk of anerroneous deprivation of a private interest”
through the povernment's procedures, Transco contends,  While the procedures give con-
(ritctors an Moption' of presenting cvidence against the suspension, in licu of a hearing, this .
“option" s not an opportunity to “confront one's accusers and rebut the charges of fraudulent
conduct, "' ‘I'ransco observes, ' : S

According (o Transco, neither the "acceuracy nor the legitimacy of due process can
be achieved by handing over the process itself ro the confined authority of a top level, , . :
adnminisirative official, " The official is inmmune from any accountability, the company warns.
"This is parricularly true when, as here, the official is part of the very agency whose action
he is reviewing and may be the same individeal who took the action in the first instance, "

: CThus, it is incongruocus o conclude that GSA's reguldtory procedure affords due
process, Transco argues. The court of appeals decision "simply returns control of the entiré
process to the same administrative official who was mcapahle on three separate occasions,
of affording due process notice without judicial intervention. '

- ) -

FREEDOM OF INFORMATION: ][.JS'I"IGfi DEPT, ANNOUNCES
NEW POLICY GIVING AGENCIES MORE DISCRETION

’
The Justice Department has announved new guidelines for implementing the Freedom
of Information Act that emphasize giving individual agencies greater discretion in decldmg when
to release documents. . '
Atrorney General William French Smith also announced a comprehensive review of the
law, noting "various problems' exist in administering the statute, and said Justice would
- propose amendments, ' ‘ - R

A mema from Smith to the heads of all executive agencies outlined the Reagan Adminis- |
tration's position on FOIA requests., It replaces a 1977 pollcy enunc iated for the Carter Ad--
ministration by former Attorney General Griffin Bell, :

Smith's. memo drops the requirement that an agency must show demonstrable harm
would occur if a document were released before rhe Justice Department will handle that agerncy's
. defense, Bell had urged thar this crlterlon he met even lf the document in questmu tﬁzchmcally
“was exempted from release, :

_ Under the revised guidelines, Sniith said the Justice Department would not def_end an
agency that had refused an FOIA request if the uagency's denial lacks a substantial legal basis,
or if defending the agency's position would present "an unwarranted risk" to other agencies'
ability to protecr important records, L S

Under the revised guidelines, Smith said the Justice Deparrment would not defend an
agency that had refused un FOIA request if the agency's denial lacks a substantial legal basis, -
or if defending the agency's position would present “an unwarranted risk"™ to other agencies'
ability to protect important records. : ' :

"The principal purpose of the new guidelines, " Smith said in a separate statement,
“is to perinit governnient agencies, consistent with the legal requirements of the act, o
fushion their own release policies, " Smith satd many persons are'misusing the law, with the.
result that informants are reluctant to provide enforcement agencies with leads, foreign gov-
crmments will not share intelligence, and uunpames are reluctant to comply w1th government
- requests for dara.
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AL the samu tiee, Smith old the agencies they must be guided by the principle that
"disclosure of agency vecords is the foremost goal in administering the act, "' subject o the —
exemptions authorized by Congress,  The agencies were advised to check with the Jystice e

Department’s Office of Legal Policy and Freedon of Information Committee if they believe a
particular request might raise a major legal or pollcy issuc,

Siith said the former policy of requiving an agency to show demonstrable harm had
inereased the complexity of adminisiering the FOLA. He also said it may have increased’ ad-
ministrative costs, which were estimated at moce than $45 million anoually.

Legislative Qullook

The Attorney General and the Deputy Antorncy General "want to move™ on legislative .

B proposals for revising the Acr, a Jusrtice bp()l\(,bl'lldll told FCR last week, The Act is currently

undergoing an “expedited reexamination, " with the objective being to get legislative recom-
mendations reddy for submittal to Congress,

The Department's proposals are likely to include revisions in the area of procedures

“for protecting confidential husiness information submitted by industry, While the government

is a "real party in interest” because of its need ro obtain the information, it also has an intexest
in helping submitters and requesters f(.bulve their disputes over disclosure, the spokesman

noted,

Thus, the proposals may attempt Lo clarify Exemption 4 and procedural steps for resolv-
ing requests for confidential business data, posgibly including ways to involve the subrmtter in
the process, :

A Dbill that would bring additivnal rights and remedies to submitters (HR 2021) wasg | o

' mtroduced by Rep. Glenn English (D~OK) earlier this year (871 FCR c- l).

Other areas in which revisions are contemplated mclude.

-~ Requests for law enforcement and intelligence data, The proposalg may seek to
exempt such items as law enforcement manuals and instructions to investigators (827 FCR A-28),
There may be limits on disclosure of law enforcement or intelligence information to foreign
nationals, as suggested by recent legislation introduced by Sen. Orrin Hatch (R~ Utah) (871 FCR
C-1).

-~ Reducing the administrative burden. Justice is concerned about the cost of repeatedly
litigating the same FOIA issues, and also is interested in ways to assist agencws in releasmg
non+-exempt information,

justice is also concerned that the Act, which was designed to promote a better informed
electorate and increase input ro policymakers, has not worked as well as expected, the spokes~
man indicated, It was envisioned that the primary users of the Act would be the media, '
historians, and public interest groups, he said. However, the Act has been used as 8 private
discovery vehicle for litigation with the government, and it is being used against the govern~
ment by "people in prison and people we're trying to put in prison, " he noted, The media re~
porters which the Act envisioned as primary users, now don't make FOIA requests when they
need information for a fast-breaking story becauS(, the FOLA process moves so Slowly, he Sald. '
We need to "better service these requesters,

Federal agencies have been asked to provide input on possible legislative recommenda~

~tions by June 1, the spokesman noted. "I'd be very disappointed if we didn't have legislative

proposals by late September-early October, " he added, expressing optimism that they could be p—
ready sooner. : ' . ' :
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