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or patiern of deLerminaLmns is cuntrary (o
the policies and objeclives of this chapler of
olherwise not -in confurmance with this
chapter. the Secretary shall so advise the
head of Lhe agency coricerned and the Ad-
minstrator of the Offlce of Federal Pro-
curement Policy, and recommend corrective
actions.

(23 “henever the Administrator of the
Office of Federal Procurement Policy has
determined that one or more Federa] agen-
cies are utilizing the suthority of clause (i)
or (i) of subsection {(a) of this section in &
manner that is contrary to the policies and
objectives of this chapter, the Administra-
tor Is authorized {o issue regulations de.
scribing classes of situations In which agen.

. cies may mnot exercise the euthorities of

those clauses.”;

(4A) By adding at the end of section
202¢b) the {ollowing new paragraph:

“(4) 1f the contractor believes that 2 de-
termination is contrary to the policies and
objectives of this chapter or consiitutes an
abuse of discretion by the agency, the deter.
mination shall be subject to the last para-
graph of section 203¢2)." .

(3) by amending paragraphs (1), {(2), (3),
and (4) of seclion 202(¢) to read &s Joliows:

(1) That the contracior disclose each sub-
ject invention to the Federal agency within
-4 reasonable time after it becomes known to
contractor personnel responsible for the ad-
ministration of patent matters, and that the
Federal Government may receive title to
any subject invention not disclosed l.o it
within such time. -

*{2»That the cont.ra.ctor make | v.'ritben
election within two years after disclosure to
the Federal agency (or such additional time
as may be approved by the Federal agency)
whether the contractor will retain title to a
subject Invention: Provided, That in any
case where pubiication. on sale, or public
use, has initiated the one year statulory
period in which valid patent protection can
still be obtained.in the United States, the
period for election may be shortened by the
Federal agency to & date that is not more
than sixty days prior to the end of the stat-
utory period: And provided further, That
the Federal Government rnay receive title
to any subject invention in which the con-
tractor dees not elect to retain rights or
fails to elect rights within such times.

“(3) That a contractor electing rights In a
subject invention agrees to file s patent ap-
plication prior to any statutory bar date
that msay occur under this title due to publi-

cation, on sale, or public use, and shall

thereaiter file corresponding patent aprlica-
tions in other countries in which it wishes
10 retain title within reasonable times, and
that the Federal Government may receive
title to any subjeet inventions in the United
States or other countries in which the con-
tractor has not filed patent applications on
the subject invention within such times.

“t4} With respect w any invention in
s hich the contractor elects rights, the Fed-
eral agency shall have a nonexclusive, non-
transferrable, irrevocable, paid-up license to
practice or have practiced {or or on behalf
of the United Stales any subject invenijon
throughout the world: Provided, Thai the
funding agreement may provide for such ad-
ditional rights; including Lhe right to assign
or have essigned foreign patent rights in the
subject invention, as are determined by the
agency as necessary for meeting the obliga-
tions of the United States under any treaty,
inlernational agréement. arrangement of co-
operation, memorandum of understanding,
or siisilar arrangement. including military
agreements relating to weapons develop-
wwent and production.'”,

6) by striking out "may™ in section
202icKd) and inserting in lieu thereof “as
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well a5 any informatlon on utilization or ef-
forts at obtzining utilization oblained as
part of a proceeding under section 203 of
thiz chapler shall';

(7 by striking out "and which is not,
{tself, engaged In or does not hold 8 substan-
tial interest in other organizations engaged
in the manufacture or sales of products or

“the use of processes that might utilize the

invention or be In competition with embodi-
ments of the invention® in clavse (A) of sec-
tion 202reXT),

(8) by amending clause (B)-(D) of section
202(eXT) to read as fellows: “(B) a require-
ment that the contractor share royalties
with the inventor; "(C} except with respect
to a funding sgreement for the operation of
& Government-owned-tontractor-operated
facility, a requirement that the balance of
&Ny royallies or income earned by the con-
tracter with respect to subject inventions,
after payment of expenses; (including pay-
ments 1o inventors) incidental to the admin-
istration of subject inventions", be utilized
for the support of scientific research; or
education; (D) a requirement that, except
where It proves infeasible after 1 reasonable
inquiry, In the licensing of subject inven-
tions shall be given to small business firms;
and (E) with respect to a funding agreement
for the operation of a Government-owned-
contractor-operated facitity, requirements
(13 thet after payment of patenting costs, Hi-
censing costs, payments to inventors, and
other expenses incidental to the administra-
tion of subject inventions, 100 percent of

‘the balunce of any royalties or incédme

earned and retaingd by . the cobtraclor
during any fiscal year, up'to an smount
equal to five percent of the annual budget
of the facility, shall be used by the contrae-
tor for scivntific research, development, and
educalion consistent with the research and
development mission and objectives of the
facility, Including activities that ircrease
the licensing potential of other inventions
of the facility; provided that {f said balance
exceeds five percent of the annusl budget of
the facility. that 75 percent of such excess
shall be payed to the Treasury of the
Urnited States =nd the remaining 25 percent
shall be used for the same purposes as de-
scribed sbove in this clause (D) and (i) that,
1o the extent it provides the most effective
technelogy transfer, the licensing of subject
inventions shzil be administered by contrac-
tor employees on location at the facility.”
(9) By adding *(1.) before the word
“With” in the first line of section 203, and
by adding st the end of section 203 the fol-
lowing: *(2) A determination pursuant to
this section or section 202{b%4) shall not be
subject to the Contract Disputes Act (41
U.S.C. 5. 601 et seq.). An adminisiralive ap-
peals procedure shall be established by reg-
ulations promulgated in accordance with
seclion 206, Additionally, any contractor, in-
ventor, essignee, or exclusive licensee ad-
versely affected by a determuinaticon under
this section may, at any time within sixty

days after the determination is issued, file a

petition in the United States Claims Court,
which shall have jurisdiction to determine
the “appeal on the record angd to affirm, re-
verse, remand cor modily, ", as appropriate,
the determinztion of the Federal agency. In
cases described in paragraphs (a) and (c),
the agency's determination shall be held in
abeyance pending the exhaustion of appeals
or petitmns filed under the prccedx‘ng sen-
tence.”

(10} by amending section 206 to read as
fotiows:

“8 206, Uniform clauser snd regulations " *

"The Secretary of Commerce may issue
regutlations which may be made applicable
1o Federal agencies implementing the provi-
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sicns of sections 202 through 204 of this
chapter and shall establish standard fund-
Ing agreement provisions required under
this chapter. The regulations and the stand-
ard funding agreement shall be subject to
public comment before thelr issuance.”;

(11) in section 207 by inserting "(a)”*
before “Esch Federal” and by adding the
following new subseclson at the end thereol:

“(b) For the purpose of assuring the effec-
tive management of Government-owned in.
ventions, the Secretary of Commerce au-
thorized to—

*(1) essist Federal agency efforts to pro.
mote the licensing and utillzation of Gov:
ernment-owned inventions:

*{2) assist Federal agencles in seeking pro-
tection and- maintaining inventions in for-
eign countries, including the payment of
fees and costs connected therewith; and

“(3} consult with and advise Federal agen-
cies as to areas of science and technology re-
search and development with potential for
commercial utilization.™ and .

(12) in eection 208 by striking out “Admin-
istrator ©f General Services" and inserting
in lieu thereof “Secretary of Commerce”.

{13) By deleting {from the {irst sentence of
section 210(¢), “August 23, 1871 (36 Fed.
Reg. 16827)" and [nserting in lieu there of
“Februsry 18, 1883", and by inserting the
fellowing before the pericd at the end of
the first sentence of secfion 210(e) "except
that all funding agreements, inclu~.ng those
with other than small business firms and
nonprofit organizations, shall include the
requirements established paragraph
202(c)(4) and section 203 of this title,”

(14) by edding at the end thereo! the Iol
lowing new section: '

“Sec. 212. Disposilion of righta In educational awnrds

“No scholarship, fellowship, training
grant, or other funding agreement made by
& Federal agency primariy to an awardee
for educational purposes will contain any
provision giving the Federal agency any
right to inventions made by the awardee”

“and

(15) by adding at the end of the table of
sections for the chapier the following new
{tems:

212, Disposition of rights In education
awards,"”,

The SPEAKER pro tempore. The
gentleman from Wisconsin {Mr. Kas-
TENMEIER] is recognized for 1 hour.
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Mr. KASTENMEIER. Mr. Speaker, T
vield myseld such time as 1 may con-
sume,

(Mr. KASTENMEIER asked and was
given permission to revise and extend
his remarks.)

Mr. KASTENMEIER. Mr. Speaker,
12t me state at the outset that I will
yield for purposes of debate only.

Mr. Speaker, I rise in not anly strong
support of H.R. 6163, as amended by
the Senate, but in urgent support of it.

H.R. 6163 is entitled & bill to-amend
title 28, United States Code, “with re-
spect to the places where court shall
be held in certain judicial districts.”
Looking at the length and complexity

of thHe Senate amendment, however,

the amended bill bears little resem-
blance to the bill that we passed

- unanimously under suspension of the

rules of Sepiember 24, 1984, A clear
and concise four-page bill has become
g 85-page bill with five titles.
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YWhat has the Senale wrought? Is it
trying to jam down the House's throat
e long list of specia] interest projects?
Is the Senaté sending us the residue of
certatn {ll-fated legislative projects? Or
has the Senate simply used its finite

time in the waning days of the 98th.

Congress to refashion into an omnibus
packege a number of House-passed ini-
tiatives that have broad-based support
in the House and Senate or have
become high priorities with the ad-
ministration?

In all candor, there may have been a
little bargaining in the other body: it
nonetheless is my contention that the
Senate has sent us a responsible pack-
age: a package that we should pass. In
my capacity as chairman of the House
Judiciary Subcommittee on Courts,
Civil Literties and the Administration

of Justice, I feel qualified to make this

statement. An examingition of the
Senate amendment shows that every
section in it falls within my subcom-
mittee’'s jurisdiction, either in the
court reform area or as relates to
copyright, patemts and trademarks. I
and my staff have reviewed the bill in
its entirety. As to substance, the
amendment's provisions satis{y the
high standards necessary for enact-
ment of a' public law. There are_no spe-
cial interest provisions, no private
patent or trademark bills, no water
projects. There is not a single section

in the bill that has not received the at-

tention of my subcommittee,

The Federal budgetary implications
for the package are minimal. It is esti-
mated that the increased tax revenues,
both corporate and employee, result-
ing from title III of the bill (semicon-
ducter chip protection), standing
alone, will more than offset the cost
impact of titie II (State Justice Insti-
tute). - .

With two exceptions, the Senate
amendment to H.R. 6163 is a collection
of bills pzssed unanimously by the
House either under suspension of the
rules or by consent. The two excep-
tions 'were both reported by House
Committees: One of these—the State
Justize bill—was given a strong majori-
ty vote on the House floor but failed
on suspension, The other was reporied
by voice vote by the House Science
and Technology Committee.

I should state at the outset that the
package was not my idea, I did confer
with several Senators. however, and
made it abundantly clear that certain
items—that previcusly had received no
treatment or had substantial opposi-

tion in the House—should not be
added to the bill, In addition, I worked
very closly with my counterpart

Senate subcommitiee chairmsan, the
senior. ~ Senator from  Maryland
{CHaARLES McC, MaTH1AS, JR.] L0 reach
agreement of the semiconductor chip
znd trademark improvement bills. I

would like to single him out for his ef-
-opening of ‘judgments on grounds

forts.

1 would also like to thank Senato_:s
THURMOND, DoLE, HaTcH, LEAHY, &nd
MieTzensavum for their cooperation and
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assistance. Senate staff is also recog-
nized for {ts efforts. I additionally
would like to express appreciation to
the members of my subcommitiee.
[Mr. Brooxks, Mr. MazzoL1i, Mr, SYNaR,
Mrs. ScHroeper, Mr. GLICKMAN, Mr,
Frank, Mr. Morrisan of Connecticut,
Mr. Berman, Mr, Moorreap, Mr. Hype,
Mr. DEWine, Mr. ‘Kixpness, and Mr.
Sawver] for their unwavering support
on this package. I have to admit that
being chairman of a 14.member sub-
committee Is a bit of a burden. How-
ever, having 13 highly gualified and
experienced lawyers as mémbers cer-
tainly provides me the necessary in-
gredients for a great team effort.
Now, Mr. Speaker, I would like to
inform the Members about the Senate

‘amendment in some detail. Under my

discussion of each title, I will high-
lisht previous House action on the
proposed legislation. At the end of my
remarks, I will submit into the record
further analysis of several changes to
House bills made by the Senate
amendment in order to supplement
the legiclative history.
analysis will primarily focus on the
semiconductor chip legislation, the
most important provision in the pack-
age, but may touch briefly on other
elements in the package. o

' TITLE I TRADEMARK IMPROVEMENTS

Title I of the Senate amendment
clarifies the circumstances under
which a trademark may be canceled or
considered abandened. Originally pre-
sented to the House as H.R. 6285, Lhis
title passed on October 1, 1884, unzani-
mously by voice vote, -

Title I of this bill includes provisions
which clarify the circumstznces under
which a trademark can be found to
have become generic. The language in
the bill before us is derived from the
version reported by the Senate Judici-
ary Committee in 8. 1990, with an
amendment, The House passed a bill
with the identical purpose on October
1, 1584, as H.R. 6285. The substance of
the two bills is identical. The only dif-
ference between the two bills related

to the effective date section. The

measure before us includes an effec-
tive date section which uses the lan-
guage not found in the House-passed
bill. The informzal negotiations on this
mezsure produced both the effective
date amendment and the following
statement of explanation.

This act does not cverrule the Anti-
Monopoly decision &s to the parties in
that case. Anti-Monopoly, Inc. v. Gen-
eral Alills Fun Group, Inc., 684 P.24
1316 (9th Cir. 1982), cert. denied, 103
S.Ct. 1234 (1983). The bill merely over-
turns certain elements in the reason-
ing in that case, In sddition, this act
also does not say whether or not mo-
nopoly is & valid trademark, This Con-
gress is not in a position to make a de-
cision on the validity of that mark.

Section 104 does not forbid the re-

other than the pessage of this legisla-
tion, such as or the basis of newly dis-
covered evidence. It does, however,

This latter.
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clearly forbid the reopening of any

judgment entered prior to the date of

enactment of this act based on the
provisions of this legislation.

By virtue of this act., Congress does
not intend to alter accepted principles
of collateral estoppel and res judicata,
These are judicial doctrines of con-
tinuing validity, and should be applied
by the courts in accordance with all
appropriate equitable considerations.

In section 104, the phrase "final
judgment” is used in the same sense as
“judgment"” is used in the Federal
Rules of Civil and Appellate Procedure
to include a decree and any order from
which an appeal lies. (See rule 54, Fed,
R. Civ.P.)

"Any student interested in the legisla-
tive history of section 104 will note:
that my explanatory language is virtu-
ally identical ),o that presented on the
Senate floor by my counterpart sub-,
committee chalr Senator CHARLES
MceC. MaTHIAS, Jr, Our joint language,
in the absence of a conference report,
represents the official legislative histo-
ry of section 104. ]

In construing the meaning of this
provision the courts should, of course,
be guided by the plain language of the
statute. To the extent that there is
any ambiguity, the courts will primari-
ly look to the floor statements of the
bill's sponsors. Any other remarks by
clher members should be viewed with
suspicion. See Turpin v. Burgess, 117
U.8. 504, 505-5068 (1886)% Nclional
Small Shipments Conference v. Civil
Aeronautics Board, 618 F.2d 815, 828
(D.C, Cir. 1880, '

‘T insert in the Recorp & letter to me
from Senator Matuias that clarifies
our understanding:

: U.S. STNATE,
COMMITTEE ON THE JUDICIARY,
Woshington, DC, October 9, 15984,

Hon. RoveERT W. KASTENMEIER,

Chairman, Subcommitlee on Courts, Civil
Liberties, and the Administration of Jus.
tice, Commitice on the Judiciary, House
of Representatives, Washington, DC.

DEAR CHAIRMAN KASTINMEIER: [ am writ-
ing in my capacity &s Chairman of the
Senate Subcommittee on Patents, Copy-
rights, and Trademarks, to clarify the legis-
lative intent of the Trademark Clarification
Act of 1984, which passed the Senate on Oc-
tober 3, 1984 as Title I of H.R, 6183, As You
know, this bill Is & compromise between 5,
1280, a bill reported out of the Subcemmit.
tee on Patents, Copyrights. and Trade.-
marks, and H.R. 6285, a bill reported out of
the House Subcommittee on Courts, Civil
Liberties, and the Administration of Justice,

I want to confirm at this time our mutual
understanding sbout section 4 of this Act.
which is adapted from section 4 of HR.
6285. As you know, it is possible that there
might be future litigation about trademarks
whose validity has previously been adjudi-
cated under the test of the Anti-Moropoly
case, Should such litigation arise. the courts
should apply accepted principles of res judi-
cate and coliateral estoppel. These are com-
plex, multi-factor doctrirnes developed by
the courts, and there is & large body of deci-
sions appiying these doctrines. The citation
of any particular court decisions in any of
the legislative history of this measure
should not be consirued &s an indicatign
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that such cases are to be givin any grealer
weight than other cases applying these com-
plex docirines.
Wilh best wishes,
Siricerely,
‘ CHARLEs McC. MATHIAS. Jro,
- LS. Scnalor.
TITLE II: STATE JUSTICE INSTITUTE :
Title II of the Senate amendment is
designed to aid State and local govern-
ments in strengithening their judicial
systerns  and improving the fight
against crime through the creation of
a State Justice Institute. This title was
brought to the House in the form of
H.R. 4145 on May 22, 1984, It had over
40 cosponsors from both sides of the
aisle. Although H.R. 4145 received a
strong majority vote of 243 to 176, it
failed to achieve the necessary two-
thirds for passage on Lthe suspension
calendar. Parenthetically, I should
note that the Senate amendment
changed the {unding of the Institute
from $20.000,000 (fiscal year 1885),
$25.000,000 <(fiscal year 1986),
$25,000,000 (fiscal year 1987) to
£13,000.000 (fiscal 1986), $15,000,000
(fiscal 1987), and $15,000,000 (fiscal
1988).
total saving to the Federal Govern-
ment of $28.000.000. In addition, the
Senate amendment increases Lthe State
‘matching grant requirement from 25
to 50 pe¢rcent. Last, theramendment
" gives: the Attornmey General of the
United Stales responsibility lo report
Lo Congress on whether the Institute
is being cost effective, is meeting its
statutory purposes, and is respecting
the limitations and restrictions placed
on it by the Congress. Thus, from an
opponent’'s perspective, the bill before
us today is & better bill than we voted
on several months ago.
In all other respects, the Senate
passed hill is the same 2s H.R. 4145.
ir. Speaker, since we last considered

the issue of a State Justice Institute,.

one issue has arisen that 1 want to
ciarify for the legislative history. Fear
has been expressed that the statutory
provision relating to “grants and con-
tracis™ may be construed to exclude,
on a noncompetitive basis, entities
other than those listed in seclion
208: 2w 1) of the Senate amendment Lo
HR. 6163.

I would like to emphasxze that what
is coniemplated is that research and
exporimentation will be conducted by
a diversity of institutions. The pro-
posed institute is specifically designed
to be administered in keeping with the
doctrines of federatism and separation

. of powers. This means that the State
Chielf Justices and the Stiate courts
themselves will play a key role in de-
termining the nature and recipient of
the institute’s funds, Further, the in-
stitute is desizned to be a small devel-
opmiental and coerdinating agency
rather than a large operating agency
with a centralized bureaucracy. This is
to ensure that different kinds of re-
search eould be carried out by those
institutions best equipped to do re-

search, without wasteful duplication

and -

This reduction represents a’
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of facilities. The same hoids true for
judicial education.

In order to achieve the Iegislation's
research mandate. which admitiedly is
ouly one aspect of the instutute's over-
all charge, it will be necessary to call
upon Lhe strengths of our academic
centers as well as lhe rescarch oper-
ations of our judicial institutions,

I, therefore, contemplate a mix of
rescarch by institutions connected to
the judiciary and by independent aca-
demic cenlers with a8 proven capacity
for high quality research of this Na-
tion's justice system. I alse envision
the possibility of major law schools
working together with their State su-
preme court on an experiment de-
signed to improve the judiciary of
their respective State,

My own State of Wisconsin has a
highly respected law school; members
of the faculty has commented on and
assisted in the drafting of this legisla-
tion. The University of Wisconsin Law
School, through iis legal assistance to
inmates program and its disputes proc-
essing research program, has estab-
lished itself as a center for high qual-
ity work in both the civil and crimminal
Jjustice areas. Other law schools have
similar fine programs, There certainly
is every intention of utilizing in the
publc interest .the resoyrces of law
schools such as my own. ~

In short. the priority treatment ac-
corded State courts in section 206 of
the Senate amendment will not serve
to preclude law schools from engaging
in any endeavor designed to improve
the functioning of cur State judicial
svstems. On the contrary, this Na-
tion’s legal institutions are encouraged
to come forward and to engage in a
mutually stimulating exchange be-
{ween academic centers, research insti-
tutions attached to the judiciary, and
State judges and court administrators.

TYPE LII: SEMICONDUCTOR CHIP PRdTEL'IION

Without gquestion, title IIT of the
Senate amendment is the most impor-
tant section in the bitl. It amends the
Copyright Act to-protect semicondue-
tor chip products in such a manner as
1o reward creativity, encourage inno-
vation, research, and investment in
the semiconductor industry, and pre-
vent piracy. The Senate amendment is

‘a 95 percent recession to the measure

that was brought before the House on
June 11, 1984 (see H.R. 5525) and that
passed bv a recorded vote of 388 to 0.
Title 111 is an opportunity to create
the first new form of intellectual prop-
erty since passage of the Lanham Act
in the 1870's. I know that the adminis-
tration piaces a great deal of emphasis
on passage of the semiconductor chip
legisiation.

Before d:scuqsmg the next title, I
would like to pause and note the ef-
forts of two respected colleagues from
California, Mr. Epwarps and Mr.
Minera, who as chief sponsors of the
semiconductor chip legislation, have
worked without fatigue over the past 6
years to achieve what we are voting on
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today: muilcctual property pratection
{for sermiconductor chip products.

Titie I1l of H.R. 6163 is the cuimina-
tion of extensive negotiations betwein
my Subcommiltee, the Subcommitice
on Courts, Civil Liberties, and the Ad-
ministration of Justice, and the Senate
Judiciary Subcommitiee on Patents,
Trademarks, and Copyrights. Lengthy
negotiations were necessary for scveral
reasons. First, there was a fundamen-
tnl difference in the drafting of the
House and Senate bills: the Senate ac-
corded protection for chip products
under copyright law and the House es-
tablished 8 new sui generis form of
protection. In addition, the truly tech-
nical characteristics of the property
deserving of protection—mask works
to semiconductor chip products: the
chip, of course, being smaller than a
thumbnail—made statutery drafling
almost as difficult as understanding

.the property itself. Last, the House

and Senate had different positions on
the initial date for commercial exploi-
tation of chip products to be set Jepis.
latively in order to qualify for protee-
tion under the act. The Senate uxcd
January 1, 1980 as the qualifying date
and the House set January 1, 1984 as
the date.

In any event, we have resolved these
and-other issues.

In addition to recognizing the eff orts
of Mr. EpwaRrDs and Mr. MInNFTa 1
again thark my Senate counterparts,
the Senator from Maryland, CHARLES
McC. MaTtHIss, Jr., and the the Scena-
tor from Verment. PaT Leany, ranking
minority member, and their staffs for
their hard work. I would be remiss if 1
did not mention the unwavering coop-
eration and support that I have re-
ceived from my own subcommitive
members and especially my ranking
minority member [Mr, MooRHEAD] on
title IIT,

The measure that I bring before the
House today is good legislation. It is a
betier measure than the one we passed
in June by a unanimous vole, and that
was a well drafted bill.

The measure before us today is cs-
sentially the House-passed version.
The Senate amendment contains etari-
fyving and drafting changes which are
discussed at length in an “Explanatory
Memoeorandum of the Senate Amond-
ment to S, 1201 (as Considercd by the
House of Representatives)” whieh 1
will insert in the hearing record nt the
end of my statement. thereby making:
it part of the lemslatne h1smrv. of the
act.

Mr. Speaker, this legislation is tlw
first new intellectual property 1aw -us
opposed to recodifications—pns~cd Ly
Congress in nearly 100 vears. The fun
damental import of title III is thay n
recognizes industrial property ns a
right.

I am very pleased Lo report tlmt the
House prevailed on the sui generis np
proach, as opposed to copyright, fur
protection of semiconductor chip prod
ucts. The approach that was incorpo-
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rated in HER. 5525..1md that now has
peen accepled by the Senate, s that a

. free-standing form of protection is

uniquely suited to the protection of
mask works, which represent a unique
form of industrial Intellectual proper-

ty. .

yThis new form of industrial property
should te contrasted with so-called au-
thor's copyright in literary and artisti¢
works protected under traditional
copyright principles,

Quite clearly, a mask work is not &
book. The measure before us today,
therefore, does not engage in the fatal
flaw of treating books and mask works
similarly. _

By not suffering from a “fallacy of
analogy'—ihe words of Judee Stephen
Breyer—tihe act will do no harm to the
integrity and substance of copyright
jaw. To the contrary, it may even
strengthen traditional copyright prin-
ciples. -

Estzblishment of general principles
of law and coensistent application of
the law zre matters of great import.

As observed by Prof. Lyman Patter-.

son, Emory University Law School,
hefore my subcummiltee,

While consistency for i1s own sake l; a
virtite of small cons=quence, consistent prin-

¢iples for a body. of law are essential for in-’

tefrity in the interpretation and aamzr'stra-
tion of that law,

The House therefore provailed on
what I considered to be the most im-

-portant difference b_r-tv.Ef‘n the House

compromise before us

and S=enate bills,

I have to admit, however, that the
incorporates
severagl charges that probably led the
Senate at the outset to choase a copy-
right solution to the problem of chip
piracy. Senafcrs MaTHIas and LeaHy
have so stated in their floor state-
ments, and I ean summarize their
thoughts by cbserving that the com-
promise before us today is sironger in
three regards. First, the House report
and the explanatoery memoerenda in-
troduced during this and Senate {ioor
debate assuzce fears of uncertainty in
the law, leading pessibly to years of
litigation 'while a new bedy of judicial
precedent is established,
question, litipation will result; but no

more or less than arises from any leg-

islative enactment. ' .
Second, the effective date provisions
of the act have been strengthened.

~ The Senzte amendment provides that
" the act become effective on the date of

enactment, thereby allowing and en-
couraging commercial exploitation of
several chips that have been held off
the market awaiting passage of this
act, The Copyright Office will have 60
days to prepare for administration.
Last, chips cominercially expioiled on
or after July 1, 1983, will receive pro-
tection under the act, subject to 8 2-
year compulsory license that allows in-

iringers 1o continue to sell and distrib-

ute their inventory of chip products in
existence on Lhe date of enactment if
they agree Lo pay reasonable royalties.
1 8n not aware of any infringing chips

Without -

CONGRESSIONAL RECORD — HOUSE

that presently fall within the catego-
ry—Juily 1, 1983 to the present-—cov-
ered by the act.

Third, I have agreed to clarzfy that
the House-Senate amendment is based
on an understanding that Cengress
does not take a position on the legali-
ty, under current law, of chip ccpying
prior to the effective date of this act.
There is some language to this effect
in the House report. Whether under
Federal law—including copyright law—
State law, or cornmon law, this act is
not intended to affect any legal rights
available to chip products commercial-
1y exploited prior to July 1, 1983.

An elerment in the Senate amend-
ment that the House can take some
credit for is an internaticpal transition
provisicn. Under H.R. 5325 it was pos-
sible for foreign concerns to obtain
mask work protection in the United
States by transferring all rights under
the proposed legislalion to a U.S. ha-
tional or domiciliary before the mask
work {s commercially exploited, or al-
ternatively by first commercially ex-
ploiting the mask work in the United
States, The Senate bill (8. 1201)—

- based of course on copyright—wes

somewhat ambiguous on what protee-
tlon was to be accorded {preign chips,

* The Senate'amendment is a dramat-
ic improvement over both bills. It pre-
serves the option contzined in the
House bill, but also creates a transi-
tion periced during which mauiltilateral
and bilateral cooperztion directed
toward creation an international order
of chip protection is encouraged. The
Secretary of Commerce Is suthorized
to extend the right to obtain chip pro-
tection under the act to nationals of
foreign countries if three conditions
are met: That country is making
progress in the direction of meask work
protection; nationzls of that country
or persons controlled by them are not
pirating or have not in the recent past
been engaged in Lhe piracy of semicon-
ductor chip products or the sale of pi-
rated chips; and the eniry of an inter-
im order would promote the purpcses
of the act and achieve internztional
comity with respect to the prolecuo"x
of mask works.

The Secretary's authority is sunset
after 3 years, Two yezrs zfter the date
of enzciment of this act he will report,
after having consulied with the Regis-
ter of Copyrights, to the House and
Senzate Judiciary Committees:

Among the stimuli that led to cre-
ation of an international transition
period was a letter that I, along with
Senator MaTHi1As, received from the
Honorable Akio Morita, president of
the Electronics Industries Association
of Japan [EIAJ) and chairman and
chief executive officer of the Sony
Corp. Mr. Morita referred to the joint
recommendations of the  United
States-Japan Work Group on High
Technology Industries, mnade m No-
vemnber 1383:

Both governmenis should recpgnize that
some form of protection to Semiconductor
aroducers for their inteliectual properiy is
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»
desirable to provide the necessary ncentives
for them to develop new semivonductor
products. And both governments should
take their own appropriate steps to dscour-
sge the unfair copying of semiconducior
products and the manufactunng and éistri-
bution of the unfairly copied semiconductor

products.

Mr. Monm further cbscned that
passage of legislztion is “* * * highly
desirzble, both of itself and as an indi-
cation of the proper direction for the -
international protection of such intel-
lectual property.” He concluded by
stating that ETAJ will ask the Govern-
ment of Japan to provide a form of
sermiconductor protection, as expedi-
tiously as possible, through a legisla-
tive framework,

Other countries have also expressed
interest in the legislation before us
today. :

So, in the” spirit of international
cornity and mutual respect arnong na-
tions, the Senate amendment allows
foreign countries with domiciliaries

“ihat produce semiconductor chips to

benefit from the protection of our
laws d.lring a 3-year window and only
if they respect the nghts of American
chip comnpanies.

I am excited about this inhovative
provision of law; I hope it works, be-
cause it may serve as a useful prece-
dent in other areas af law; and I look
forward to working with the Secretary
of Commerce, and the Register of
Copyrights, on the international &s-
pects of the act,

The Senate receded to the House ap-
proach of not having criminal penal-
ties in the act. It seems that every day
we are ereating a new panel statute of
soeme sort with little thought given to
invesiigative and evidentiary prob-
lems, to the burdens on judges and
juries, and to the geals of and pres-
sures on the correctional system. I am
pleased to state that we have not so
erred in this act. I am confident that
the strong civil penalty section in the
act will serve as adeguate deterrence
to thelt of industrial property.

TWith these thoughts in_mind, I com-
mend title III of the Senate amend-
ment to HR. 6163 to the House of
Representatives. i

TITLE IV FEDZRAL COURTS INPROVEMENTS

Title IV of the Seriate amendment is
composed of three subtitles, each im-
proves the functioning of the Federal
judicial branch of Government. Title
IV is supported by the administration
end the Judicial Conference.

SUBTITLE Al CIVIL PRIORITIES

‘Subtitle A permits the courts of the
Tnited States to establish the ¢rder of
hezring for certain civil matters. It at-
tains this objective by repealing the 80
or so calendar priorities and by c¢rest-
ing a general rule that expedited treat.
ment can be obtained for good cause
shown or cases inveolving temporary or
preliminary injunctions, ‘A virtually
identical measure passed the House

‘unanimously by veice vote on Septem-

ber 11, 1984, as H.R. 5645
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Title IV (subtitle A) of the bill, relat.
ing to civil priorities, was amended by
the Senate to strike out thke repeal of
certain expediting provisions relating
to civil rights cases. In my view this
change was unnecessary. In all cases
involving applications for temporary
or preliminary injunctions, such cases
would receive a priority status anyway
Under the provisions of proposed sec-
tion 1637 of title 28, United States
Code. Moreover, any other civil rights
cases involving money damages alone
cal, in appropriate cases, be granted
expedited t{reatment under the good
cause provisions.

It should also be noted that the
amendment adopted by the Senate
and before us today technically does
not accomplish its alleged purpose.
Proposed section 1657 provides that
notwithstanding any other provision

of law there are no civil priorities

except the general rules set forth in
section 1657 of title 28, -
SUBTITLE B: PLACES OF HOLDING COURT

Subtitle B amends the judicial code
to create four new places of holding
court, to realign the boundaries of di-
visions in three judicial districts, and
to change the place of holding court in
one judicial district. This subtitle
passed - the House unanimously by
voice vote on September 24, 1984 (see
"H.R. 6163).* -

The Senate amendment in this
regard is identical to H.R. 6163,

For pertinent legislative history, see
House Report 98-1062 and the House
debate that occurs at 129 CoONGRES-
s1oxaL REcOrD (daily edition SepLem—
ber 24, 1984).

SURBRTITLE € TECHNICAL .'LM:?‘D-‘!!EN‘I‘S TO PUBLIC
LAW 87-164

Subtitie C makes technical amend-
ments with respect to the Federal
Courts Improvement Act of 1982 (see
Public Law 97-164). These technical
amendments passed the House on the
Corsent Calendar on August 6, 1984.

Subtitle C of title IV contains identi-
..cal language to that found in H.R.
4022, the House-passed bill:

The Senate amendment, however,
zdds two further technical amend-
ments, both relating to the U.S.
Cia
Lhcri:e—s the Claims Court to utilize fa-
cilities and hold court not only in
Weshington, DC, but also in four loca-
tions outside of the Washington, DC,
" metropolitan area, The Claims Court
must use these facilities for the pur-
pose of holding trials and for such
oilier proceedings as are appropriate
to execute the court's Tunctions. The

Director of the Administrative Office’

of the U.S. Courts, with direction from
the Judicial Conference of the United
Etates, shall designate such locations
znd provide for such facilities. The
second change allows the chief judge
of the Ciaims Court to appoint special
raasters to assist the court in carrying
out its functions. Special masters shall
carry ou! such duties as are assigned;
thiey are to be compensated in accord-
znce with procedures set forth by the

ims Court. The first change au--
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rules of the Claims Court. It was not’

necessary to state in statutory lan-
guage that the Federal Rules of Civil
Procedure sapply to special ma.sLers
serving the Claims Courts.

Both. additions made by the Senate
qualify as technical amendments to
Public Law 97-164. Furthermore, the
need for both changes is found in
Senate hearings relating to oversight
of the Claims Court.

TITLE V! GOVERNMENT RESEARCH AND

.- DEVELOPMENT PATENT POLICY
Title V of the Senate amendment re-

Iates to Government research and de-
velopment policy. This provision had
its origin in an executive cornmunica-
tion from the U.S. Department of
Commerce that took the form of H.R.
5003 and S. 21171. Hearings were held
in the House Committee on Science
and Technology and the Senate Judl-
ciary Committee. The House commit-
tee reported H.R. 5003; the Senate Ju-
diciary Committee " reported an ex-
tremely diluted version of the original
bill--a version that only amended
Public Law 96-517, thereby only af-
fecting universities and small business-
es. As chief sponsor of the legisiation
that led to enactment of Public Law
96-517, I greatly appreciate the efforts
of the Science and Technology Com-
mitiee not only in-the merSLght. area’
but also :2: relates {o processing legis.
lation necebs_ary to effectuate the act's
original purposes. In this regard, I
shortly will yield time t¢ Chairman
Fuqua and Subcommittee Chairman
WALGREN Lo discuss in further detai]
title V of the Senate amendment.
These two Members will generally
speak to their ongoing attempts to
achieve a more uniform Government
patent policy. They, I am sure, will in-
dicate that title V of the Senate
amendment is 8 watered down version
of what started out as an administra-
tion effort to assist big business. Title
V, which now only applies to universi-
ties and small businesses, still has sub-
stantial merit. '

Mr. Speaker, I would like ms col-
leagues .to be aware of three points
which relate to title V, First, my sub-
committee held no hearings this Con-
gess on its contents. Second, I
agreed to hold hearings next Congress
on_nol only title V, bul also o the
broader issue oI Crovernment patent
policy. I therelore nave assured Mem-
bers that the Judiciary Committee will
review the bill that we are voting on
today and reopen it for amendment if
it is defective in policy implications or
drafting. I do note that there are sev-

eral drafting problems in the bill. For'

example, in section 501(4) the refer-
ence to *“clause (i) through (iii)”
should read *clause (i} through (iv).™
Today we are only in a position of de-
ferring to Senate judegment. Early
next year we will assess the merits of
the Senate’'s decisions and reverse or
modify them, as is necessary, I have
received  assurances from Senator
Doug, author of title V. that he will
assist in this process. Third, and last, 1
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would m-.e to make it clear that noth.
ing in title V extends the authority of
the Secretary of Commerce beyond
the provisions of Public Law 96-51'7. RS
we are amending it today. We are not
extending the authority of the Secre.
tary of Commerce to make systemwide
pronouncements and decisions, bind-
ing on other agencies, that relate to
Government patent policy.

This concludes my discussion of the
five titles of H.R. 5163, 25 amended by ~
the Senate, :

1 can confidently state that on bal.
ance the package is a very dood deal
for the House. Pive unanimously ap-
proved House bills are in the Senalts
amendment. A title of the bill received
& T0-vote majority in the House, The
final title was approved in part by the
House Science and Technology Com-
mittee.

More importantly, the contents of
H.R. 6163 are sound publié policy;
they are legislative ideas whose time
has come to the fore; we should vote.
for them and send them on to the
President for his signature. Not only
will the semiconductor industry, trade-
mark owners, the Federal and State
eourts, all benefit form this legisla-
-tion, but citizens across this country
will 'be-better off as a result of its en
actment,

" In conclusion, I ask for an aye vote
on H.R. 6163, as amended by the U.S.
Senate.
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Mr. MOORHEAD, Mr. Speaker, 1
yield myself such time as I ma.y con-
sume.

Mr. Speaker, I rise in support of
H.R. 6163, and the Senate amend-
ments thereto. HR. 6163 represents a
compromise package of Judiciary
Committee Initiatives dealing with
copyright, patent, trademark, and
court reform measures.

Title I of H.R. 6163 embodies the
Trademark Amendments Act of 1954
which passed the House unanimously
by voice vote on October 1, 1984, ss
H.R. 6285. This proposal would clarify -
the standard courts use to determine
when a trademark may be canceled or
considered abandoned because the
term has become generic. It does to
propose a new standard for generic-
ness, but reiterates the basic test for
rmaintaining a trademark, which is
whether the public recognu.es the
name as a trademark.

Title II of H.R. 6163 co'xtams the
State Justice Institute Act of 1983
which, although rejected by the House
on the Suspension Calendar on May
22, 1984, did receive a strong majority
vote of 243 to 176. Members who have
had reservations about this proposal
in the past should note that the cur-
rent version of State Justice Institute,
incorporated in the package, contains
authorized funding levels that are sub-
stantially reduced from earlier ver-
sions of the bill acted upon by the
House. In addition, the Department of
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Justice is given a stroneer oversight
role, and the State matching fund re.
quirement lias been increased from 25
to 50 percent. ) _

The Semiconductor Chip Protection
Act of 1984 which passed the House by
a recorded vote of 388 to 0 on June 11,
1984, As H.R. 5525 comprises title III
of H.R. 6163. Recently, the Cabinet
Council on Commerce and Trade d!-
rected its Working Gréup on Intellec-

tual Property which is chajred by the.

Commissioner of Patents and Trade-
marks, Jerry Mossinghoff, to consider
the need to protect semiconductor
chip designs. It found that while the
United States dominates this impor-
tant market, it faces & serious chal-
lenge from foureign competition, It also
found that the R&:D costs for a single
complex chip could reach $4 million,
while the costs of copying such a chip
could be less than $100,000. The Semi-
conductor Chip Protection Act .ad-
dresses this situation by providing sig-
nificant and needed protection for the
semiconductor industry in 8 manner
that will allow it to retain its competi-
tive edge in this important field of
hizgh technology.

Title IV of H.R. 6163, is comprised of
three parts, all dealing with the Feder-

al courts system. The fitst'part of title
"IV is the Civil Priorities Act of 1984

which passed the House unanimously
by voice vole on September 11, 1934,
as H.R. 5645. This important court

reform initiative eliminates most of_

the existing civil priorities with cer-
tzin narrow exceptions, thereby allow-
ing the courts to establish the order of
hearing for certain c¢ivil matters.
While I am happy that the other body
saw fit to include this proposal as part
of H.R. 6163, I am disappointed at
their lack of action on the Supreme
Court Mandztory Appellate Jurisdic-
tion Act of 1984, which passed the
House unanimously by voice vote on
September 11, 1984. T hope that the
other body will see fit to consider this
important legislation in a timely
manner next Congress. .
Part 2 of title IV is the Federal Dis-
trif‘t Court Organization Act of 1934

hich passed the House unanimously
bs voice vote 2s H.R. 6163 on Sepiems
ber 24, 1984. This proposal creates
three new places of holding count, re-
aliens the boundaries of divisions of
three districts and chaneges the place
of holding court in one district. All of
these changes, which will help keep
the Federal judicial system up to date
with demegraphic, economie, and soci-
elal changes In severzl of its districts,
have been.approved by the Judicial
Conference of the United States and
U.8. Department of Justice,

The third part of title IV is the
Technical Amendments to the Federal
Courts Improvements Act which
passed the House on the consent cal-

endar on Aupgust 8, 1984, as H.R. 4222,
This amendment makes technical
amendments with respect to the Court
of Appeals for the Federal circuit,
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‘Finally, title V of H.R. 6163 is com-
prised of the Uniform Science and
Technology Research Development
Utilization Act which was reported by
the House Science and Technology
Committee by voice vote as H.R. 5003.
This amendment improves upon the
principles of the law pzssed in 1980,
which allowed universities and small
businesses to retain ownership of in-
ventions made under Government
grants and contracts. The bill before
us creates even greater flexibility in

‘university licensing practices by Im-

proving the ability of the university to
license its technologzy. In addition
these improvements assure unlversity
ownership of inventions made while
functioning as the contractor for a
Government-owned laboratory subject
to certzin exceptions. This provision is
strongly supported by the administra-
tion.

On balance this package contains
major and for the most part noncon-
troversial legislation. I would like to
commend Mr, KasTENMEIER, the chair-
man of the Subcommittee on Courts,
Civil Liberties, and the Administration
of Justice, as well as my colleagues on
the subcommittee, Messrs. BRrRooks,
Mazzorl, SyNAn, Mrs, SCHROEDER,
Messrs. GLICKMAN, FPRANK, MORRIEON
of Connecticuf, ° Berwaw, HyDE,
DeWine, KIxDNESS, and SawYER, who
were responsible for processing six of
the seven proposzls contained in this
package, five of which the House has
overwhelmingly endorsed on previous
occasions, Accordingly, I urge my ¢ol-
leagues’ strong support for the pas-
sage of H.R. 6163,

L3 1330

Mr. FISH. Mr. Speaker will the gen-
tleman yield?

Mr. MOORHEAD. I yield to the gen-
tleman from New York.

Mr. FISH. Mr. Speaker, I rise in sup-
port of the package, as has my col-
league, the gentlemman from California.

Most of these matters have been
overwhelmingly adoted by this body
before this. I appreciate my colleague
stressing the importance of the semi-

conductor chip title to this package,:

and also T underscore his remarks with
respect to the Staie Justice Institute.
Whatever reservations Members on
our side might have had previously,
this is a scaled-down version that is

before us today that I think everybody

in this House can accept.

Mr. KASTENMEIER. Mr. Speaker, 1
vield 2 minutes, for the purpose of
debate only, to the author of the bill
on semiconductor chips, the gentle-
man from California [Mr. EpwaArDsl.

Mr. EDWARDS of California. Mr.
Spezker, 1 rise in strong support of
H.R. 6163 and I heartily commend the
chairman, Congressman KASTENMEIER,
Mr. MoorHEAD, the - distinguished
members of the Judiciary Committee's
Subrommitice on Courts, Civil Liber-
ties, and the Administration of Justice,
and the staff, for bringing this pack-
age to us toaday. They have worked
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long and hard to bring these impor- -
tant measures to fruition and I con-
gratulate them on their successful en-
deavors to date. .

While I support passage of the
entire package, in the interest of time
I will limit my remarks to & few par-.
ticularly addressed to title III of the
bill, which is the Semiconductor Chip
Protection Act of 1984, Back in 1978, I
and my colleague {rom the South Bay,
Congressman Norman MINETA, intro-
duced our {irst bill on this issue. IL's
been z long haul and much work that
brings us here today for .this final
vote; and this vote occurs not a
moment Loo soon. The piracy of the
creative work of innovating semicon-
ductor chip {irms threatens the eco.
nomic health of our semiconductor ln-
dustry and it has only worsened over
time. With this measure, innovating
firms finally will be able to combat the
unfair chip piraey that is sapping their
strength and destroying their incen-
tive to continue to invest in the cru-
cial, but very expensive, creative en-
deavors necessary to maintain Ameri-
can leadership in this field.

1 urge my colleagues to support this
final report on the Semiconductor
Chip Protection Act of 1984 today, as
they did on June 11, 1884, when the

"House passed the bill 388 to 0. I urge

my colleagues to support the. entire
package contained in H.R. 6163 which
is before us today.

- Mr. KASTENMEIER. Mr. Speaker,
before I yield to the gentleman from
California {Mr, Mineral T will say that
the semiconductor chip intellectual
property protection is the most impor-

© tant part of the bill Over the past 6

vears there has been no industry that
has had a greater champion than the
gentleman from California [Mr. Ep-
warns] and the gentleman from Cali-
fornia [Mr, MiNeTAl in support of
what we are sble ultimately to pass
here today, and I compliment them
bath.

Mr. Speaker, I now yield 2 minttes,
{for purposes of debate only to the gen-
tleman {rom California [Mr. MINeTAL

(Mr. MINETA asked and was given
permission to revise and extend his re-
marks.)

Mr. MINETA. I thank the gentle
man for yielding time,

Mr. Speaker, I rise to express my
support for the Federal District Court
Organization Act. It is my firm belief
that all aspects of this legislation are
worthy of favorable consideration by
my colleagues. I do, however, wish to
speak in particular about the Semicon-

"ductor Chip Protection Aect which is

embodied in this package.

The Semiconductor Protection Act is
& bill that my ocutstanding colleague,
Mr. Epwarps, and I have been working
on since 1978. I am very gratified that
our efforts have come to {ruitionandl
wish to thank my colleagues, Mr. Kas-
TENMEIER, Mr. EpwaRDps, and Mr.
MoorHEAD and the many [ine mem-
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bers of the Judiciary Cuommittee for
producing such an outstanding bill,
This legislation is indeed a solution
to a problem—how best to make copy-
right protection responsive to techno-
logical change. After wrestling for
some time. about the best way to ap-
proach this problem, we have ulti-
mately come up with 2 means to pro-

“tect designers and producers of semi.

conducter chips from unauthorized
copying and pirating of semiconductor
chip designs. Like books and records
and any other product of Individuzal
design, the financial and creative . in-
vestment {n a new semiconductor chip
design are enormous and the product
is worthy of protection from any in-
fringements.

To semiconductor manufacturers,
millions of dollars and thousands of
man-hours are at stake. Therefore, in
these closing hours of this Congress, I
am particularly proud that we are ex-
tending protections to this industry
that are much needed and, I can prom-
ise you, will be much welcomed by one
of this country’s most outstanding and
promising industries. --

Again, I thank my colleagues and
urge a favorable vote on this very
worthy legislation.

Mr. KASTENMEIER. Mr. Speaker, I
have one further request. I Yield 4

_minutes to the gentieman from Fléri-

da [(Mr. Fuvqua), the distinguished
chairman of the Science and Technol-
ogy Committee, who has made really

an enormous centrihution, particular--

1y to the last title of this bill.

(Mr. FUQUA asked and was given
permission to revise and extend his re-
marks.) _

M. FUQUA. Mr, Speaker, ] rise in
support of title V, Government Re-
gearch and Development Patent
Poticy, much of which originated in
H.R. 5003 as reported {rom the Com-
mittee on Science and Technology to
the House, on August 8 with biparti-
san support. I would like to assure my
colleagues that almost every provision
contained in this title was considered
and favorably approved ty the com-
mittee I chair. I would refer my col-
lezgues to House Report 28-083, Part 1
for an explanation of these provisions.
Those provisions, added by the Senate,
tend to be minor in comparison and
clarifyving in nature,

I am certain the gentleman from
Wisconsin [Mr. KasTENMEIZR] recalls
our colioquy of November 21, 1980,
upon the passage of Public Law 95-517
where we agreed Lo try to achieve a
more uniform Government bpatent
policy. I consider this bill to be an-
other major step forward towards that
oblectne

"Title Visa ser:es of amendments to
Public Law 96-517 which established a
uniform government patent policy for
inventions arising under contracts be-
tween the Government and small busi-
ness and nonprofit organizations in-
cluding universities. Public Law 96-317
which was passed because of the lead-
ership of Bos KASTENMEIER was a Jand-
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mark bill replacing a wide variety of
agency practices with a uniform Gov-
ernment-wide policy of giving those
rights to the contractor except in spec-
ified situations. This approach has
worked well and has contributed to
the explosion of new products and
companies &t and arcund university
communities. We now have the benefit
of -over 3 years of experience using
these provisions and the desirability of
certain Improvements has become ob-
vious. I would like to point out to my
colleagues that with the exception of
Government-owned, contractor-oper-
ated [GO-CO] facilities this legislation
does not extend beyond the limits of
Public Law 926-517. Clearly, there is
much remaining work to he done on
the broader public policy consider-
ations of Government-wide patent
poliey, but such deliberations will have
to wait until the 99th Congress. Since
there {s a qualitative difference be-
tween major Government contracts
with larger: businesses and smaller
grants and cooperative agreements
with universities and nonprofit organi-
zations, it should not be assumed that
the specific provsions of Public Law
96-517 will be those that are applies to
larger businesses in next Congress’ leg-
istation. The section by section analy-

,sis which, {ollows compares the perti-

nent provisions of H.R. 5003 with the
Senzte-passed language,

I would like to thank the gentleman
from Wisconsin, [Mr. KastenMErer}
for his critical leadership in working
with me to assure that the House pro-
visions which assist tHe university re.
search community were added to the
Senate bill. These provisions involving
disposition of intellectual property
rights in eductienal awards and of roy-
alties from inventions under university
and nonprofit CO-CO contracts solve a
number of long-standing problems in
the university community.

In closing, I would like to commend
the gentleman from Pennsylvania
[Mr. WaLcren] and the gentleman
from New Hampshire [Mr. Greccl for
their hard work in developing this leg-
islation at the subcommittee level,
Without their bipartisan efforts. it is
unlikely that we would be able to voie
on this legislation today.

Mr..LUJAN. Mr. Speaker, will the.

gentleman yield?

Mr. FUQUA. I yield to my {riend,
the gentleman {rom New Mexico.

Mr. LUJAN. Mr. Speaker, I want to
congratulate the gentleman and join
him in support of this legislation, but
1 do have some questions that I would

like to refer to the gentleman, if I pos.-

sibly could.
Is my understznding correct Lhat
this bill will not prevent the Depart-

ment of Energy from deternmining that -

exceptional ecircumstances exist for
other technologies than those listed in
the new section 202(aXiv)?

Mr. FUQUA. Yes. That Department
can still request exceptional circum-
stances treatment when appropriate.
Several such circumstances are men-
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t:oncd on papge 18 of House Report 98-
983 part 1 which the Committee on
Scienee and Technology filed an the
bill H.R, 5003.

"Mr. LUJAN. Will the gentleman give
further examples of exccptional cir-
cumstlances where this section may be
appropriate? _

Mr. FUQUA. Yes, appropriate cig-
cumstances may occur regarding tech-
riologies related to intelligence and na-
tional securily, classified technologies,
and defense programs work not cov-
ered by section 202(aXiv). The facl
that a facility falls within section
202(a)iv) does not preclude the excep-
tional circumstances provisions apply-
ing to other work done at that facility,
Technoelogies that are under or may be
under agrecements with fereign inter-
ests may also need exceptional circums-
stances coverage to permit the U.S.
Government to protect these technol-
ogies for U.S. industry. Various agen-
cies are also involved extensively in
international collaborative agreements
in which patent and data rights are at
issue. This bill is not Intended to
impair the ability of these agencies to
enter into and carry out existing or
future international agreements.

Mr. LUJAN. Regarding the provision

-which modifies section 203, must &

party adversely affected by = decision
under section 203 or section 202¢(bX4)
exhaust all remedies under the admin-
istrative appeals procedure to be es-
tablishied under this act prior to initi.
ating a petition for rev iew by the U.S.
Claims Court?

Mr. FUQUA. Yes, a party adversely
affected must exhaust his administra-
tive remedies prior to seeking judicial
review by the U.8., Claims Court. Fur-
ther, the determination to be issued
under this section prior to a U.S.
Claims Court appeal is to be a final de-
fermination on the administrative
record.

Mr. LUJAN. Would the pentleman
please clarify the provision under pro-
posed section 202(b¥2) that permits
the Office of Federal Procurement
Policy [OFPP] to issue regulations de-
scribing classes of situations in which
agencies may not exercise the authori-
ties under section 202?

Mr. FUQUA., It is envisioned that
the OFPP would confer with and work
with the affected agencies to ensure
that any regulations or guidelines
issued in accordance with this seclion
do not impair these agencies’ abmt) Lo
accomrlish agency missjons.

Mr, LUJAN. Would the gentleman
please clarify the repulation drafling

‘procedures under section 206 and the

effect that these new regulations will
have on funding agreements excepted
from the act under section 202aXi)
through (iv)? :

Mr. FUQUA. The Department of
Commerce is expected to consider the
views and special circumstances of the
various affected agencies because of
their long experience in their respec-

_ tive high-technology fields both in the
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drafting of these regulations and in
their interpretatlion. For agencies that
have patent policies prescribed by stat-
ute such as the DOE and NASA, these
agencies are not precluded from using
provisions required by such statutes
ahd régulations promulgated pursuant
to these statutes to govern inventions
falling within . section 202(a) ()
through tiv), -

Mr. OBEHSTAR Mr. Speaker, T
support the tradema;k law provisions
of H.R. 6163 because it provides us the
opportunity to resffirm the long-es-

‘tavlished, effcetive test for defermin-

ing whether a registered trademark
has remained & trademark or whether
it has become merely a gzeneric term,
without significant market value,

Prior ta a 1982 decision by the Ninth
Cireuit Court of Appeals. the test was
whethier the public considered a trade-
mark something special—unique—or
only a general term. if the latter, then
the name was no longer a trademark.

The ninth circuit decision added the
further requuirement that the con-
sumer also know the name of the
producer. Such a test is unrealistie. It
will make it far more difficult for a
busjness to retain  its trademark.
Trademarks, which have served to
guide- consumers in their purchases of
long known, rcliable goods &nd serv-

_tees, will no longer serve $uch 2 fune-

tion.

Imitatcrs will use the former trade-
marks t4 sell their inferior goods. They
will use the trademarks of the best
American products and services, More-
over, the manufacturers and providers
of the best products and services will
suffer the most as the result of at-
Ltempts to unload shoddy, less desira-
bie goods and services on an unsus-
pecting publie.

We should be particularly concerned
about foreign manufacturers who
would attempt to unlead imitation
gnods on the market to compete with
higher quality, higher cost. American
gnods no longer uniguely labeled by
the trademarks so carefully deveioped
over the vears, and which are devel-
cpnd “at considerable capiial invest-
m=ni by the manufacturer.

The ‘ledislation now- beicre the

Houge will provide incentives for gual--

iy producers to continue to offer the
mel of quality associated wilh their

‘-oemg.r},ed seods. If we do niot pass
1.. ] lemsia'mn those producers will be
iovt financially, and ultimately, so
v.ill be the consumers who have re],ed
upon tradem'lrks to guide their pur-

- vhases,

The legislation before the Heouse will
insure consumers more and beiter in-
forination than they would reccive as
the result of the ninth circuit deci-
sien. Tt will also proicct American jobs
against uniair, predatory competition
from cheap., imitation foreign imports
tzking 2 free ride on American ingenu-
iiv, invesiment, worker preductivity,
znd conmsumer trust in a trademark,
trust focunded upon years of experi-

eneve with a particuiar product.,

® Mr. WALGREN.
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The House passed title I of HR. 6163

as separate legistalion last week. I urge
the House to approve it agnin as part
of the larger legislative package of
H.R. 61€3 because the trademark
standard contained in the legislation is
long-established, sensible, and
streightfurward. If we act today, we
can send this legislation to the White
House for prornpt action by the Pregi-
dent. Amcrican consumers and busi-
nesses will be betier for it.
e Mr. FRENZEL. Mr. Speaker, T sup-
port the conference report on H.R.
6163. It was good when it leit the
House and is better now.

The other hody has improved our
original H.R. 6285, the Trademark
Clarification Act of 1984, by the addi-
tion of some worthy hitchhikers. nota-
bly the semiconducior title. All of
them, especially the semiconductor
bill, are important and necessary.

But the originzl Trademark Act is
also important and necessary to over-
turn a regrettable decizion of the
Ninth Circuit Court. Titie I of H.R.
6163 deoes, in my judgment overturn
this unusual decision, and restores the
traditional Lanham Act protection of
trademarks that has been the stand-
ard for a half a century,

" Passage of ‘this conference report
will restore needed certainty to our
trademark laws.e

Mr, Speaker, I-r.se
in support of title V of H.R. 6163.
which is entitled “"Government Re-
search and Development Patent

‘Policy.”* As chairman of the Commit-

tee on Science and Technology's Sci-
ence, Rescarch and Technology Sub-
cominitiee where most of the provi-
sions of this title originated. I want to
recommesend these provisions to the
House. These provisions were devel-
oped over a period of several months
in a bipartisan effort involving discus-
sions with all affected parties.

Title V contains a variety of amend-
ments to Public Law 88-517, more
commonly known as the Bayh-Dole
Act, 8 law that for & {irs{ time estab-
lished a uniform policy for allocation
of intellectual property rights arising
under contracts between the Govern-
ment and nonprofit organizations or
small businesses. This law is generally
credited with beginning the cornmer-
cialization of a much higher percent-
age of inventions ceeurring under Gov-
erament contract. The amendments to
the Bayh-Dole Act we have before us
today reflect our e\pe“aer\ce unger
that act. -

The first two amendments deal with
the dofinition of invention’ and “sub-
ject invention' as used in the act and
bo:row the definition of “plant” as
used in the Plant Variety Protection
Act. That act is nol amended by this
titte and the record should clearly
state that there is no intention of at-
tempting to do so0.

These amendnients also cha_nge the
treatment of Government-owned, con-
tractor-operated {GO-CO) f{acilities

unhder the Bayvh-Dole Act. Currently
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an apency has the right to exempt
Government-owned, contractor-oper-
ated facilities from operation of the
Act., After enactment of this legisla.
tien, an exmpetion for the Depart-
ment of Energy's defense prograins.
and naval reactors programs will
remain covering such work done by
these programs at DOE labs, but a
new GO-CO provision will apply to
other GO-CO laboratories and pro--
grams. The ccntractors who opergte
these 1abs will be able to retain title to
inventions occuring under their oper-
ating contracts in order to handle the
licensing of the inventions.

Royalties from this licensing activity
will be divided in the following
manner. First, they will be used to
cover licensing costs and payments to
inventors. Second, an amount equal to
5 percent ofrthe lab's annual budget
may be retained by the contractor for
use in research and development or
educational programs in furtherance
of the mission of the Iaboratory. Final-
Iy, funds In excess of the 5 percent
level will be split between the Iab and
the U.8, Treasury on a 25/75 percent
basis with the Treasury getting the
larger share. This should glve every-

.one concerned the incentive to get the

inventions of these laboratories into
the commerical marketplace, This ap-
proach has been endorsed by the De-
partment of Energy and by many of
the other affected parties,

Other amendments contained in this
title include codification of regulations
promulgated under the Bayh-Dole
Act, clarification of invention rizhts
under {inancial aid agreements, 2nd a
variety of other provisions clarifving
responsibilities among executive
branch agencies and clarifying ambi-
gujties in the present text of ihe
Bayh-Dole Act,

The changes have a wide base of .
suppert in the university community
and elsewhere, 1 therefore, urge my
coleagues to support this paclkage be-
cause it is 8 major step forward in
Government patent nolicy.e
e Mr. MOAKLEY. Mr. Specaker, as
manager for the Committee on Rules
on the resolution providing for the
consideration of this matter, I have
previously discussed the procedure
under which we are operating. -

However, I would like to take the op-
portunity to discuss one espect of this
legislation in more detail and, again, to
commend the bipartisan leadership of
the Cemmittee on the Judiciary for-
their handling of this matter. The able
subcommiitee chajrman, the gentle-
man from Wisconsin [{Mr. Kasignr-
serer]l, and his distinguished ranking
minority meinber, the gentleman {rom
California [Mr. Moor#=aD), have dune
an.outstanding job in handling this
matter.

The Senate amendrents con~'i:uLe
a cownprehensive packnge of phaient,
trademark, and court bill ettached toa
technical court bill. This measzure in-
corporates a number of matters, most
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of which are noncontroversial, and
almost all of which have passed the
House in other forms:

Mr. Speakcr. title T of the Senate
amendment is very similar tg the bill
{H.R. 6283 to clarify the circum-
stances under which a trademark may
be canceled or considered abandored,
which was passed by the House on 3
“vopice vote on QOctober 1, 1984, T would
commend the gentiéman {or his
prompt action to defend cur legislative
prerogatives and to reaszert existing
law over the one aberrant court deci-
sion that prompted this legislation.

Under, the pending motion, Mr,
Spraker, the House recedes to the
minor changes of the Sonate, which
are entirely consisient with the legis-
lative intent of the House, as ably ex-

plained by the gentleman f{rom Wis-.

consin here last week.

Mr. Speaker, I want to take a few
moments to address some new lan-
guage that appears in section 104 of
H.R. 6163; which is quite different in
form from its counterpart section 4 of
H.R. 6285, approved by the House on
October 1 of this year. Section 104
says that "Nothing in this title shall
" be construed to provide a basis for re-
opening of any final judgment entered
pnor to‘the date of enaciment of this
title.” In light of sorde of the contro-
versies we have scen when Congress
has endeatored to enact retroactive
legisiation, this section deserves some
elaboration.

First, the Trademark Clarification
Act of 1984 is not retroactive in appli-
cation to any cases completed before
the enactment of that act. Therefore,
where any final judgment has been en-
tered—and T use “final judgment” in
the sense that the Federal Rules of
Civil Procedure uses it—the parties to
that litigation may not reopen the
‘case on the. basis of this new legisla-
tion. Rule 54 defines "“judgment” as in-
cluding a decree or order from which
an appezl lies; rule &¥Db) refers to
“final judgment™ in such a way as to
nizke clear that it is a judgment from
which no appeal lies. That is obviously
what section 104 is referring to.

Thus the statement of the law of
trademark genericism set out in the
legislation will, and is intended to,
apply to ongoing cases. That is not a
form of retroactivity, since the entire
legisiative history of the legisiation
emphasizes that it is'intended to clari-
fy and clearly restate the law of trade-
mark genericism as it stands through-
out most of the country, as it has
stood for almost 40 years, and as it
should stand in every Federal court in-
the land. o

Second, the new law quite. plainly
will not let General Mills reopen its
litigation with Anti-Monopoly, -nc.
Even though that litigation gave rise
to the ninth circuit opinions, the rea-
soiing of which this legislation is in-
tended Lo overturn, it also gave rise to
a final judgment entered by the dis-
trict court in the northern distriet of
California in August 1983. That final
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Judgment will not be disturbed by thas
new act, Just as section 104 states.
Third, and finally. it is imporiant to
note that this legislation will in no
way inierfere with the ability and
right of General Mills Lo iitigate Lhe
validity of its valuable "Monopoly”
trademark in Federal courts in the
future. The district court in the Anti-
Monopoly litigation did not rule on
the validity of the "Monopoly™ mark,
se the language of the court of appeals
could well have been challenged even
without this legislation. Since title I of
H.R. 6163 speaks to the errors in the
ninth cireuit’s opinion, I would not at
all be surprised to see that opinion
challenged in that circuit and in
others after this bill is signcd into law.
That point i5 entirely consistent
with the various statements in the
Senate that this title is not iniended
to alter estzblished principles of col-
lateral estoppel. Under those princi-
ples, judicial holdings in one case may
be used to estop relitigation of the
same issues in later cases inveolving a
party to the earlier litigation. That as-
suredly does not mean that the second
court must reach the same result as
the first when the f{irst court applied
‘erroneous principles of :jaw: So. even

without this legislation, Genéral Mills .

would be perfectly free to litipate the
validity of its “Monopoly™ mark in 11
other circuits, and could even try to
persuade the ninth circuit that its
trademark was valid as against zome
party other than Anti-Monopoly. Inec.
(whose judgment would be protected
by the doctrine of res judicata), With
this legislation—which eszentially de-
clares that the ninth circuit's rez<on-
ing in the General Mills litigation was

erroneous on a number of distinet

grounds—application of the “princi-
ples'” of collateral estoppel will facili-
tate, rather than hinder, that compa-
ny’'s ability to establish the validity of
its “Monopoly"” trademark., For the
courts have long recognized that a

modification of Lhe controlling legal

principles of a case, such as this legis-
lation brings about, gives rize to a rec-
oenized exception to the doctrine of
coliateral estoppel.

Mr. Speaker, Judge Helen Nies, who

testified before the House subcommit-
tee considering an earlier version of

this bill, wrote & Custems and Patent

Appeals Court decision in- which she
observed that General Mills “has built

up an enormous geodwill in the mark-

MONCPOLY, which has been used

.sinee 1935 for a board game' and that

"MONQPOLY may properly be
termed a ‘famous’ mark.” (Turedo Mo-
nopoly, Inc. v. General Mills Fun
Group, Inc., 648 F.2d 1333, 1336
(CCPA 1981).) While the decision
whether "Monopoly™” remains a valid
trademark in the ninth circuit and
elsewhere is one for the courts, and
not the Congress. -this legislation will
make sure that the courthouse doors
remain open ¢ determine that ques-
tion, And it will make sure that the ra-
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tional of the ninth c1rcun. 3 1982 dec-
sion will not be applied at that Linv.e
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Mr. KASTENMEIZR. Mr. Speaker,
have no further requests {for tune, and
I yield back the balance of my time,

The SPEAKER pro tempore. Pursu.
ant to the provisions of Heuse Resolu-
tion 608, the previous question s con-
sidered as ordered on the motion.

The question is on the motion of-
fered by the gentleman from Wiecon-
sin [Mr, KASTONMEIER],

Tie question was taken: and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. FRENZEL. Mr. Spcaker, 1 obiect
to the vole on the ground it o
quorum is not present and make the
point of order that a quorun is not
present.

The SPEAKER pro tempore, Evi.
dently a quorum is not present.

The Sergeant at Arms will notify
absenl Members.

The vote was tiken by clectronie
device, and there were—ycas 363, nays

‘0, not voting 69, as follows:

[Roll No, 451)

. YEAS--363 .o
Ackerman .Conte "Gonraler
Addabhbo Conyers Ciownlling
AkAka Cooper Gore
Albosta Corcoran Graduon
Andyrson Couchlin Green
Andrews (NCY  Counter Gregr
Andrews {TX? Coyne Ciundr mon
Annunzio Craig HaH N
Anthony Crane, Philip Tinki. Hedph
Apnlegate Daniel HAl San
Archer Dannemeyer Hamilton
AuCoin Darden Hanunerschmidt
Badham " Daschle Hanee
Barnard Daub Hutiaen ' UTH
Barnes de 1a Gurza Harran
Bartlett Dellums Hartuey
Bsteman Derrick Haw ks

. Bates DeWine Haves
Bedell Dicks Hertel
Bellenson Donnelly. Hiphiivwer
Bennett DorEan Hitix
Bereutler Dowdy Holt
Berman Downey Tophkins
Bevill Dreier Harlon
Riugel Duncan Huoyor
Biirskis Durpin Hubbard
liley Dwyer Hurkaby
RBoehlert Dyson Hunter
Books Early Hutte
Bou.and Eciart Haydr
Bonior Edwards tAL) Irviand
Banxer Edwards (CAY  Jurvls -
Borsky Edwards tOK) Jeffords
Busco Emerson Jutiann
Buucher English Jubex (N
Boxer Erdreicn Ju s R
Brenux Erienpomn RISHIYRNS & ]
Britt Ervans (LA s Foagsloer
Brooks Fascell Kasch
Brown (CA) Fazio Konleianee
Brown {COL Fiedler RKatn
Broyhill Fish Kemp
Burton (CAY Flippo Kennelly
Burton {IN) Florio  * Kildee
Camphell Fozlietla B LM
Carney Foiey ik
Carper Ford (TN} Kaolirr
Carr Fouwler Fatiad Ayt
Chiandler Frenzel R amer .
Chappell Frost Lagomat silw
Chapple Fugua Lasion
Clarke GAyo0E Taach
Ciny Guscenson RN
Coats Gukas La bt 4" A

" Cocthe Gort:ardt [ PRITIT RS K
Colenan (MO Githons Yainnd
Caleman (TX)  Gilman Lot
Collins Ohrugnich Lavin

Giunempn [ AN Y
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Lewis rCAY Q'Brien | Skeltory
Iewis (FL) Oakar Blatiery
Lignski Oberstar Smith (FL)
Livingston olin Smith (1A}
Lioyd Qwens Smith (NE}
Loetfier - Oxley Bmith (NJy
Long ‘LAY Packard Bmith, Denny
lLong {tMD} Panetia Bmith, Robert
Lott Parrls . . Bnowe
Lowry (WA} Pashayan Snyder
Lujan | Patterson Spence
Luken Pease - Spratt
Lunrren Penny 5t Germalin
Mack Pepper Stlaggers
MacKay Petrj Stangeiand
M adigan Pickle - Stark
Markey .Porter | Swokes
Marienee Price Stration
Marin (IL) Pritchard Studds
Martin (NY) Qutlien Stump
Martinez Raball Sundqulst
Matsul Rangel Swift
Mavroules | Ratchford Synar
Maxzoli Ray Tallon
A\eCain . Regula Tauzin
MeCandiess ' Feid Taylor
LeCloskey Rithardson Thomas (CA)
MeCollum Ridge Thamas (GA)
McCurdy Ripaldo Torres
-McDade Ritter Towns
MeGrath Roberts Traxler
McHugh Robinson Udall >
M:zKerman Rodino Valentine
McKinpey Roe Vander Jagt
McNulty Roemer Vandergriff
Mica Rugers Vents
Michel Pose Volkmer
. Mikulski - Rostenkowsk] Vueanovich
Miller tCA) Roukema Walgren
Miller tQH) Rowland ‘Walker
Minet Roybal Watking
Minsh © Rudd Waxman
Mitchell | Rusio Weiss y
"Moakley . Babo Wheat
Molinar Bawyer Whilehurst
Moliohan Schaefer Whitley
Monigomery Scheuer Whitlaker
KMoody Schneider Whitien
Moore Schrocder Wirth
Monrhead Schuize - Wise
Morrison (CT)}  Schumer Wolf
Morrison (WA}  Seiberling . Woipe
Mrazex . Shannon Wortley
Murphy Sharp wrigitt
Murtha Shaw Wyden
Myers Sheiby wylie
Natcher Shumway Yales
Neal . Shuster Yatren
Nelson Sikorsk] Young (AK)
Nichols Siljander Young (FL}
Nielson Sisisky Young (MO}
Nowak Saeen Zschau
.-
NAYS—0 N
NOT VOTING—69 " -
Alexander Frank Martin (NC)
Aspin Franklin McCmen
. Bethune Garcia Obey -
2oner Grarmm Ortw
Broumield Gray Otineer
Bryanl Guzarini Palnan
Byron Hall{IN» Paul
Cheney Hansen (1D) Furgell
ClLrnper Harkin Roth
Cruenie. Daniel Hatcher Bavage
Crotkell Helner Sensenbrenner
D Ameurs Hafiel Sumon
Hiler Solarz
Howard Soiomon
Hughes Stenholm
Jenkins Tauke
Korovsek Torricelll
B LaFalce Wraver
Evans Iy Latia Weber .
Feizhan Leviias Williams (MT)
Ferraro Lowery (CA) Williams (OH)
Pieids Lundine Wilson
Furd (N Mearrictt Winn
0 1400

So the motion was agreed to.
The result of the vote. was an-
nounced as above recorded.

A motion to reconsider was laid on

the table,

GENERAL LEAVE

Mr. KASTENMEIER. Mr. Speaker, I
ask unanimous consent that all Mem-

‘bers may have 5 legislative days in

which Lo revise and extend their re-
marks, and to include extraneous ma-
terial, . on H.R. 6163, the bill just
passed.

The SPEAKER pro tempore (Mr.
ANTHONY). Is there objection to the re-
quest of the gentleman from Wiscon-
sin?

There was no objection,

COLORADC RIVER BASIN SALINI-
TY CONTROL ACT AMEND-
MENTS

Mr. SEIBERLING. Mr. Specaker, I
ask unanimous consent to take from
the Speaker's table the bill (II.R. 2790}
to amend the Colorado River Basin
Salinity Control Act to authorlze cer-
tain additional measures to assure sc-
complishment of the objective of title
II of such Act, and for other purposes,
with Senate amendments thereto, and
concur in the Senate amendments.

The Clerk read the titie of the bill.

The Clerk read the Senate amend-
ments, as follows:

Page 10, after line 12, insert:

“{F} in entering IDID conr.racLs or agree-

ments pursuant to, section 202(cH2NC), re-
quire a minimum of 30 per centum cost-
sharing contribution from individuals or
groups of cwners and operators of farms,
ranches, and other Jands as well a5 from
local governmental and nongovernmental
entities such s irrization districts and canal
companies, unless the Secretary {inds in his
diseretion that such .cost-sharing require-
ment would result in a failure to proceed
with needed on-farm measures.*.

Page 13, strike out lines 6 to 12, inclusive,
and insert:

{b) Section 205¢(a)X1) of such act is ameng.
ed by inserting before “shall be nonreimbur-
sable.” the words “authorized by 'section
202¢ay (1), (2), and (3}, Including.75 per
centum of the total costs of construction,
operation, and maintenance of the associat-
ed meastures to replace incidental fish and
wildlife values foregone, 70 per centém of
the total costs of consiruction, operation.
maintenance, and replacement of each unit
or separable feaiure Lthereof authorized by
section 20%a) (4} and {5}, including 70 per
centum of the total cests of consiruction,
operation, and maintecance of the associat-
ed rneasures Lo replace incidental fish and
wild!ife values faoregpaone, and 70 per centum
of the total costs of impiementation of the
on-farm measures sulhorized by section
202(c), including 70 per centum of the Lotal
costs of the adssociated measures Lo replace
incidental fish and wildlife values fore-
gone,", Section 205(aX1) of such act is fur-
ther amended by adding at the end thereof

“The total costs remaining z2fter these allo-

cations shall be reimbursable as provided
for in paragraphs (2), (3), {(4), and (5), ofsec-
tion 205(a)7.

[(3] Sectzon 205raX2) of such act Is amend-
ed by striking “Twenty-five per centum®
and inserting in lieu thereof “The reimburs-
able portion”, - )

Page 13, line 13, strike out “(c)" and [nsert

“(d)",

Page 14, line 2, strike out “td)" and mserl.'

ey
Page 16, line 13, sirike out “te)” and Insert
"(f)"
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Page 16, line 24. strike out 0" and insert

R,

Page 17, tine 5, strike out "(g)" and insert
“{h)".

Page -17,
insert “(H™.

Mr. SEIBERLII\G (during the read-
ing). Mr, Speaker, I ask unanimous
consent that the Senate amendments
be considered as read and printed in
the-RECORD.

The SEPEAKER pro tempore. Is
there objection to the request of the
gentleman from Ohio? = .

There was no objection.

. The SPEAKER pro tempore. Is
there objection to the initial request
of the gentleman from Ohio?

Mr. LUJAN. Mr. Speaker, rescrving
the right to object, I do so for the pur-
pose of asking the gentleman from
Ohio [Mr. SerBrrLING] If he would ex-
plain the contents of the legislation to

line 10, strike out "(h)" and

us,

Mr. SEIBERLING. Mr, Speaker, if
the gentleman would yield, this is a
bfll which Chairman UpaLL was going
to handle, but he had to step out fora
few minutes hecause of 2 prior com-
mitment.

Mr. Speaker, early last week Lhe
House passed H.R, 2790, the Coglorado
Act., Last’
Friday the Senate took up that legisla-
tion and passed it with two amend-
ments. Those amendments go to the
cost-sharing requirements for the
Bureau of Reclamation salinity con-
trol units and the on-farm salinity
conirol measures to be instituted by
the Department of Agriculture.

Mr. Speaker. 1 see that Chairman
UpaLt is here, so perhaps he would
like to explain the Senate amend-
ments.
~ Mr. LUJAN, Mr. Speaker, Iurther re-
serving the right to objeet, I yicld to
the gentleman from Arizona [Mr.
Upalll,

Mr. UDALL. I thank the gentleman
for yielding, ’

Mr. Speaker, the first amendmem
increases Lhe cost-sharing requircment
for the Bureau of Reclamation units
from 25 to 30 percent. Those costs to
be paid by the Upper Basin States will
be repaid over time, with interest.
Those costs {o be paid by the Lower
Basin States will be paid up front, as
the constr uct:on costs are incurred.

The second amendment directs the
Secretary of Agriculture to require a
minimum of 30 percent cost sharing
from farmers, irrigation ‘districts or
other non-Federal entities for the
costs of on-farm salinity control meas.
ures. The Secretary may, in his discre-
tion, adjust the requircment if he
finds that it would result in a failure
to proceed with needed on-farm micas-
ures. '

These amendments were worked oui
by the Colorado River Salinity Con-
trol Forum with Senator MeETZENEAUN.
Although they Impose a tougher cost
sharing requirement on the seven
Basin States, I believe the Salinity
Control Program is essential to the



