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U Abstract

The advent of computer programmlug by faculty members on college and
'funrverslty campuses and the potentlal value of the product of thlS effort'
.1n.the commerc1al marketplace ‘has caused some college.and unlversity manage*._'
'ment to examine the_potentlal benefrte'and problemS'assoc1ated_w1th'develop;1
'lng.pollcy.surrounding the issuee.of property.rigﬁts and'royaltiéa aeeoclated_p
‘with using couputer'software in edueatiou._l | .
r_This paper eramines the reeent'history ofttheﬁeommeroializatioulof-
' ;university*developed ‘general purpose statistieal eoftware;:.Frou tpese E
speelal purpose commerc1al ventures, the paper‘moves on’ to 1ook at the develop—:
.1nglopportun1t1es in tﬁe computer courseware area.f By examlnlng onel:r'
.":unlver51ty g pollcy coneernrng unlvers1ty—sponsored educatlonal materlal‘and
"s¢ontrasting thisAapproach with.a computer.manufacturer srarrangement;witu its'
' eﬁployees,.a case'is'suggested_that ipdicates‘tﬁe need;for broader-eollege
'fand uniﬁersity mauagerial.attentlon,.p |
| " In another, out.related.lesue; tﬁelpotential.property.loss aeeociateuj
- Witu use:of proprietary sOftﬁare-packagee.pdsslbly justiflesﬁthe'formalltp Hf
.'Wlth whlch certaln software producers approach thelr unlver51t§ elleuts.
S Frnally, one commerc1al computer manufacturer s contractual approach | f”f*

"-'to the royalty problem is presented






R Introductionh-"

ghDr; Frederlck Cottrell s glft of hls.llfetlme patent rlghts provdded
~ the endowment for the foundlng of the "Research Corporatlon,’
..'acts as a patent clearlnghouse for menﬁ unrver51t1es.and government agenc1es..'
.Dr. Cottrell long ago recognlzed the need for an organlzed effort to'“
_ensure the successful transfer of sc1ent1f1c and technlcal 1nformateon into
'hspecific innovations. In 1912 Dr. Cottrell sau that ﬁthe mass of sc1ent1f1c
lfacts.and pr1nc1p1es developed 1n(the.course of 1nuest1gat10n and 1nstruct1on,:
'J;Whloh through the lack of necessary comnerc1al gu1dance and superv131on, never;'
'or.only after unnecessary delay; reaches the publlCmat~1arge.1n the form of
' useful 1nvent10ns; and then often through such channels that the orlglnal
' dlscover1es are oulte forgotten (Ref. l).{ The federal government along w1th_
:colleges and unlvers1t1es; has come a long.way since Dr. Cottrell's remarks.:'
3 Howaver,'science and technology haye also come_a longlway,t_Federal.and'state
law as well asrlnstitutional.policyland regulation have failed.to keeo pace-'
:‘nithfthe aduances;_ The‘conputer and 1n part1cu1ar the nrograms that are hk
wrltten to run.on these computers; are a new form of 1ntellectual property
l"lthat needs to be examlned and con51dered as propertles that Should in certaln.dl
: eases find.a way to the marketplace._ id- | | R |

' Federal and state legislation has generally been enacted "To Promote .

an entlty that L

he Progress of Sclence and the Useful Acts" (Ref 2) It is suggested that lgflﬁ'

o approprlate pollcy should be developed in colleges and unlver51t1es that W1ll-l"
encourage the dlsclosure'of these new 1ntellectual 1deas.. We begln by
examlnlng the hlstorlcal development ‘of computers and computer programs on .l-

our college campuses.



:Then.wejﬁiii ekemine e rechhiqueWro hrotect-rheseiheﬁ:ﬁproéhete'ef:h".
the mlnd"_and.yet 1nsere.that comﬁerc1a1 oppertunltles to prov1de these
) preducts‘to the general publle are establlshed and remelnrlntacr Flnally,
weﬂleok at some 1egal Droblems aesoc1ated w1th u81né this software;_r

7 Hopefully, thls paper w111 lead to- 1ncreased dlscu531ons almed at

_ developlng useful and workable academlc pollcy for thls area.' There 1s"'”._h.f’

~Teason to belleve that on some unlverSLty campuses, efforts at develop* r'
1ng quallty computer courseware is: be1ng hampered by e1ther the lack of ,7
1nst1tut10nal pollcy concernlng property rlghts or by a devaluated

'currency belng attached to the academlc 1mportance of courseware (Ref 3)




”\h.'Brief History o

lNumerous artlcles have been wrltten over the past twenty—flve yearsli“
descrlblng the role computers can,hare and w1ll paly in college and
fﬁnivers1ty educatlon: _Early empha51s_was usually on th~rolg-of'th? h::h5f
.computerhas a.new'and significantztool forfthe-research.scientist;”ffronf.
:the earllest'daps,pa large_degree of.cooperation‘hetween;éovernment; lnduetry
.'ano thehuniversity helped to.develop_thishtool intolthefualuable.research
'mediun it is today. | |

One'of the more significant milestones in this historthas the'develop—'_f”

,-'ment of the ENIAC ‘and EDVAC at the Moore School of Electrlcal Englneerlng
'.at the Unlver51ty of Pennsylvanla beg1nn1ng 1n 1942. John Mauchly, then

"A551stant Professor at the Moore School wrote an’ 1nternal memorandum in

'1942 entltled "The Use of ngh Speed Vacuum Tube Dev1ces for Calculatlng

..‘

- This document is con51dered by many as one of the more 1mportant documents

-_1n_the history of computers. The ENIAC patent (Ref 4) 1nterest1ng in’

itself, is generally acknowledged to be the flrst patent on a complete ;:C'h-

.computer systemf Other work done by Howard A1ken (Ref 5) 1n cooperatlon
with IBM on the development of the Mark I at Harvard as Well as Atanasoff'sp
JL(Ref 6) ploneerlng Work on computers at Iowa State attests to the early
';hlnvolvement of unlver31t1es 1n conputlng developments. - ‘

ln all these efforts empha51s was on‘hardwareI1mprovementsrsuch as:i?'pif

“c1rcu1t‘development, memory technology, lnput/outputﬂdev1ces.and auntllarp
:';storage.medla w1th spec1al attentlon to features such as " the numher of.};‘gv

;gates the machlne could handle, the 'speed of addition_,.the presencerof l
‘l"fioating point” multiplication-circuitry,ztheh“meanltime.betweenufailuregn’

ete.




Naturally enough, in certain cases, the inventors iméix};a’;f either e
.élone,:fdr thé.universiﬁy, é; iﬁ coi1aboré£ioﬁ with a:@éﬁUfact#rgé‘sﬁB; ;; 
miﬁted ﬁatest appiicafioﬁs f0I.£he'diécoveries iﬁvﬁlvéd;?HWhiieﬁfhgse  H:-
'hérdﬁaféusituatioﬁs are of hiéfbriéal infefést,"éﬁd have:iea t5.0ther

developments, they. are not the chief concern of this paper. .




o

: Development.of Softuare —

In the early days of computlng only a few per51stent researchers were

.able to make.sagnlflcant uses of thercomputerr' From the beglnnlng, the

ﬂfcomputer was recognlzed as argeneral purpose machlne.d Even Charles Babbage'.
(Ref 63 , unlversally recognlzed as the father of the computer, acknowledged d_'_'
"'the level of generallty to Whlch the machlne could be put when,he called 1t_

_"The Analytlc'Englne. The effort requlred to use th1s generallty by the '

computatlonally orlented scientist was hampered by the nec6881ty to under—'

stand the machlne s 1nterna1 worklngs. The manufacturers in general, and

:IBMﬁin:particularpIrecognized that this general purpose machlne'would not.:‘.

be put to very many speclflc purposes unless an e351er method of communl—

.catlng with the nachlne was advanced In 1954 John Backus at IBM developed '
.'FORTRAN (Ref 7), an algebralcally orlented 1anguage, and a whole host of
: analytlcally orlented sc1entlsts now became potentlal users of the machlne..'f
_ Other manufacturers followed suit and the FORTRAN language was soon avallable
”,on most'of the large scientific‘machines manufactured during the’late 1950 s
“and early 1960'5.; Wlth prod1ng by the Department of Defense, many of‘theiiﬂh
Tcomputer manufacturers comblned the1r 1nterests and generated‘speclflcatlons hd:.i. :
xuufor the development of the COBOL (Ref 8) (Common Bu51ness Oriented Language]
:dlanguage whlch 1s probably the second most Wldely used computer 1anguage 1n.

e un:l.ver51t1es .

Two magor and crltlcal 1ngred1ents were’ now comblned and the unlver51ty '

publlc had potentlal access to a general purpose computer and at least two _:'

“

'f-general purpose 1angugages. Add1t10nal languages were soon to follow wh1ch :
3_would open the door to use of the computer by a varlety of subJect matter -

':spec1allsts whose d15c1p11nes allowed an algorlthmlc approach to sclentlflc o



;?1nvest1gatlons and problem.so1V1ng
Durlhg the mid-1950"s and early 1960 s a manufacturer s 1nvestment'1n-
hardware far outshadouec their tnvestment in_software.__An approximépién:;?t”
'of the eplit durihg this.period allocated.seVentymfive"percehthotIthe eanu;p
hfacturer s computer development cost to hardware and twenty-flve percent toh;
software (Ref 9). | | | o L
As w1th hardware, the’ mahufacturere early recognlaed the ualue to ther
;_industrx of close cooperatlonrwrth colleges and unlversrtles 1n:the_hew‘area
of eoftuare“develcpment.. They.correctly'reasoued.that not:ocly oouldrcolleées
ahd uhlver31t1es have to produce a elgnlflcant portlon of the programmlng
'cadre that Would be so necessary for 1ndustry growth but also valuable
'software developments would obv1ously take place in the caepus settrng
The.manufacturers understood that these developments, if shared with the )
user comﬁunlty, could make the computer a much more attractlve 1hveetmeut.m
to many potentlai c11ents, 1nc1ud1ng the poSt—secondarp.echool mégté;;'
h. As an 1nducement to unlver51t1es,‘the major manufacturere.offerec coneu
| 31derableldlscounts from the then current market prlce for uee of_their::?ii.
.computersxin.education and research._ ThlS pollcy along w1th a natiohaif;.h“
'.pollcy to support the purchase of computer hardware by the. Natloeai éctence
rFoundatron saw a trehendoue_growth in thelpresenceloflcomputers.oh:campue;:p
i.(Ref. 0. : _ . S . , ECEE e B s
Wlth the 1ncreased avaliabllety of computers,ioeneral.purpoee trahs—.p
."lators and la.grotqlng cadre of campus procrrammers, a tremenrious ,Spurt_ _took _
place 1n the development ot even more éeneral purpose software::houe euch:
?;_development, typlcal of many that occurred 1n the 1960 s, the BMD pro;ect
'F-took place at the Health Sc1ences Fac111ty at the Unluer51ty of Callfornla_c”
=i:1n Los Angeles.‘;b | Dlxon and hle colleagueslwork on thls package (Ref 11)”2
thas coutlnued_for‘almoet f;fteen yearSf_ Thelr developments have‘hee;lshared._n




T

essent1ally free of charge by un1vers1t1es all over the world us1ng a..

' varlety of c0mputers from most of the major manufacturers

About this.time, users of;IBM's_large scale computers; bauded together i
in an organiéation known"as-SHARE' Iuc._ A non—proflt corporatlon, these -

users“activel: shared" the many hundreds,-even thousands, of ro rams o
¥ P 8 _

ithat thelr membershlp developed Other manufacturers encouraged 31m11ar

' organlzatlons. It was commonly held in the- computlng community of the tlee,:‘“.
lthat many a convention trlp was pald for by the shared software that the
‘traveler acqu1red on the tr1p and added to the Unlver51ty Computlng Center
;.L1brary.- In many ways, thls;sharlng psychologlcallytreduced the”perce1ved.d'

value of the property to all concerned.

By the tlme IBM dec1ded to 'unbundle" —— that 1s separate 1ts Software

_ and hardware pr1c1ng ~— the entlre 1ndustry was aware that ‘the cost of

: software was at least equal to’ the cost of hardware (Ref 9) Thls was

true, regardless if one looked at- the problem from the manufacturer s or

| user's point of v1ew.: It also became clear at thlS tlme that there were
'i very few’ locally developed programs that could be truly shared Software'h.
:development became recognlzed as a complex, costly and tlme—consumlng task._ -
© What is more.lmpOrtant,-ls that the campus user_coﬁmunltp recognlzed that_:h”'
‘aﬁdeck'of cabds with ahtwoepage handoutjou fillihg.out_coutrol.cardsdwas.

.virtually useless if one was involved in serwicing'serious research in data -

aualysis'of-any'meaﬂingful variety; 'la addition?to'requirino'COmprehensive _}f'

'user orlented documentatlon,‘software developers reallzed that the release-

of the software package or documentatlon was not ‘a one—tlme effort._ Algorlthms. |
'fwere constantly belng 1mproved errors were found in pathologlcal data

' cases and error messages of varylng dlagnostlc capablllty were needed by



university'osersdwith varying degreesdof;computer;sophisticatioa and;ﬁ:ﬁa
'imbfoﬁeaeaté dn.dOCuﬁeatatioa.were cootinuallytbeioéfseggeSted. .

:dThe total amoont of effort now invoived in developiog good;frelfable,.ff
.pseful software pacaages was now iarge enough that producers of software
';:becaee.more zealous in protectlng the 1nvestment 1nvolved.:'The current
state of-the751tuatron in the Statlstlcal Program Package area 1srrndrca—':y
.itlve‘of.themvarretv of marketlng approaches that have developed :Iat '
ﬁaddltlon to, the NIH sponsored BMD effort mentloned above,_Internatlonal
' Mathematlcal and Statlstlcal lerary (IMSL) (Ref 12) commerc1a11y developed

"a proprletary package of mathematlcal and statlstlcal software 1nternat10na11y

..marketed byaIMSL Inc.,-a company naturally 1nterested 1n.return1ng a proflt_f
to their investorsa The programmlng and consultlng staff of numerlcal
anaiysts,'statlstlclana and programmers 1nclude; as full—tlme staff and part—
.tlme adv1sors to thls company, some of the“world s leadlng academlcgauthorltles

‘1n thls area,'

k SPSS Inc. (Statlstlcal Package for the Soclal Sc1ences)(Ref 13);_a L

: spln—off of the prlvate Unlver51ty of Chlcago, now markets thelr software

L:to unlversltles and pr;vate flrms throaghout the world.- Whlle st111 offer-
Iing universities a substantial discount by_compariSop to_commerclal'users,-

‘the price for_their once free softwareﬁhasmrisen_toufoar—hondred dollars for o

'a year 's licen51ng arrangement.'
Another package in thls same general area, SAS (Statlstlcal Ana1y81s

: System) (Ref 14), has been developed by the North Carollna State Unlver51ty

o in Ralelgh Thlb package is now marketed by, SAS Inc.n General unlvers1ty'i

”rusers are requ1red to pay annual 11cen31ng fees and the company takes con— ;
_srderable 1nterest 1n the legal and managerlal develoPments behlnd the pro-

.dvprletary nature of 1ts product.

i

i
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These féaz”é;a#isticai_packaéeé ﬁndoﬁﬁtéﬁli pfééént éihiéalién&
:e eeenomie'iSSues %hidh.ebuld EerdiSCﬁeSed in'tﬁis papef. The detalls,ri
' however w1ll be left to anotﬁer time so that we can broaden our horlzon _j
LIfrom_computing software opefated by specialises in:mathematies andfu;.'
 ‘sta£ietieé to a more general area of relatlvely recene Orlgln.. ;;i“;l:'
Before dolng thlS, however, 1t shoula be remarked that whlle statlscal
'.seftwere development'and associated marketing etrategiee heve previded
e:h;stqrical'instance.of'prpgfemmieglﬁroduct deveiobmeﬁt.bf'ineerestfand. 
eentineiﬁg eeoﬁomie value to uﬁivefsieies;'ethe;-proéraﬁe-in_afeas eueh- 
fee:iinear pfogeamming, markeeing:feeeafcﬁ, busiﬁess'gaming; eﬁﬁerieel
_eCoﬁtrol seftwere,eefcl'seggest'the need fof'uﬁiﬁe;sit& polieyfdeveiepmeﬁt.
'{”concernlng thlS klnd of property.'.At'ﬁheesame'ﬁime; commereialfiﬁtefeSEE
in developlng a market for these programs W111 fast dlsappear if the

-'questlon of ownershlp is not clearly establlshed

L —102



:Conputers in Teaching”rki?,ﬁ3.j"

Not only have.compnters.been seen as‘a.éaiuaole:tooirto the_reaearcher.:
. 1nterested.1n problem solv1ng, but it is: also rlewed.as a dev1ce.caoable :
'_-of algnlflcantlf aldlng in the teachlng orocess rtaelf. ThlS p0531b111ty g
vas long con51dered a promlse hard to fulflll because of the absence of

]:l general purpoae.software to a1d in programﬁlng a course.. Early efforts

saw programmer teacher comblnatlons hav1ng reasonable Success uslng FORTRAN;'

":.howeVer thls 1anguage 11m1ted the number of projects that were inltlated

aa.well as the teachlng strategles that could easrly.be 1mp1emented. fﬁ
KDevelopment of courses.to be dellvered by-a'computet haVe become kDéWﬁ:“
f1n tne edncatlonal computlng norld as 'couraeware.?-  | _ ‘. T
Ty languages deveIOped by IBM and CDC respectlvely, namely COURSEWRITER ;.t
Tj(Ref 15) and PLATO (Ref 16) have glven the courseware developer a new :i' B
. :llngulstlc tool with Whlch to Program his area ot 1nterest; Howerer, as.ni

}

J was, learned 1n the earller programmlng efforLs, tbe total courseware package
. i 0 :

f:lncludes a good deal more than the computer code that drlves a termlnal _ Each “a*":'

llpackage needs many levels of documentatlon requlred for people w1th such
‘tltles as the_systemlsoftware.suoerv1sor, tne_courseware.programner; lénfr.
fean& tne consulting coutSenare'apeciaiiat._iThia.ia:in'aAQitionrto.thee?:ﬂ:
coocumentation-nee&a.ot.the teacher and;the;studentri“in aodttrenfto Writtéﬁ'
'iaaocumentation tnere_ieloﬁten need.torua mnitifﬁedia:aporoacneto:teachingf;;f,'
:.ghé_saajéct ano;each;neéia.prodUct.needs a'coordinat;aV@eveloeenent ef?ort;jrrf
'-A-deveioper'shonid.aiso:eonsider the.teeting.and.grading-aspectiof;afp“-
.n'_course in ﬁhlch the.computer may or mayrnot play 2 role dependlng onlthe  11u#
7.r'author-s v1ews._ The ievellof docunentatlou requlred varles-elth the le;el

;n“of 1nterest of the author or unlver51ty in sharlng these develoPments.




fAn avallable blblloé?aphy of éombuter a831sted 1nétruct10nal.ma£erlal .
f(Ref 17) grows in sl;e and variety_every quar?er-bf.every'year: 1qur$¢s'fg"
in aécoﬁnting;.étagiéticé;”fo£91gﬁ lénguagéé,”laﬁ; mé&i&ine:éna'de&tiétf§'
"éfe.being de@éioped; distribuééd_énd:qsed.v From_1argé écaleLéoﬁthiﬁg
.networks (Ref. 185'to'stahd—éioﬁé deskutop ﬁodélé (Réf 19) computefs
"are belng used throughout the World to dellver credlt and nonucredlt courseil
: material. ;Becausg of the large client baserthat potentlally may_figd
computér aide& inéffuctioﬁfeffectivé aﬁd efficien£; 1argé_corﬁorétioﬁs.haﬁé
Itaken.a keen, even_cdmpefitivé posiﬁion'iﬁ‘delivéiiﬁé_iheseisefviées.kRéf. 2C);'
l The éitﬁationrtha£ is.emerginé'gan_ﬁhén:be §ummari;ed.éé:f§iiow%:l | o
'ﬁelativeif'inexﬁensiQé géneral pﬁrﬁosé cOﬁﬁﬁtéfs'éfé‘availablérﬁith'
uff1c1ently‘p0Werful course—wrltlng 1anguages S0 that college aﬁd unlver~:_
‘31ty faculty members can aloné or in éooperatlon w1th thelr colléagues
f'develop course.materlal Whlch may p0531bly be a marketable product both
internal and external,.to the-college_or univéfslty;.:}?: | | |
' fThe'iﬁpoffancé 0f thé§e.bbsérva£i§ﬁs sﬁéms ffom fhé‘faéﬁ fﬁat whilé:?J
q_: patéq£“issues.éﬁe.gengtaliy fgStriéted to ég:paiﬁ reséaréh §?iénﬁédH':
f'ﬁnivéfsities and';dpyright éol&cy, Whilé having“ﬁaﬁﬁ-modérg‘ééﬁplexiﬁiéé;¥ l;.f~

~“have evolved in varying ways on different campuses, the issues and associated

“poliey surrounding prdgramming-and'cdurseware prppeffy have yet to develop‘f _  _f

f on mdst cémpﬁsés;

ThlS lack.of pollcy ﬁa& stem from 1ssue§;_many éf ﬁhlch aré.ln a .
'ilegal no-man's land, and are currently unresolvable._ There 1s;lh;we?er, ;;;
some pract1cé1 headWay belng made at CQ;pa;n‘ipstltutipﬁsfﬁﬁiéhfcén;and___fl

'Shéuld bg.investiga;e&,aé:the'issués:unféld{ii:  jff;



Copyright and Patent Protection ™ -
for Computer Programs

‘eDuggeu (Ref. 21) hes summarized the current legal situatioufwith i

respect to the viability of copyright and patent protection for.computer_rjg',_‘

progrems.‘hj.-”
| #in l§64,.the Cop&riéht'Office_ahnouhced-eOmeehat‘feluctentlfu?"‘
that ithﬁoule:eccept-computetlprograms for:registration;_hohever,f;tﬁitu
;_, o .thiz-. it clearlf indieatedhthet_it was a doubtful queetiouﬂee t;?i}f7fh}'
" vhether a progrem is a 'wtiting of an authot;."'r L
"Notw1thstand1ng these substant1el doubts, aluost all pur—'
veyors of software have chosen to copyrlght at least part of A
'Vfthelr prograe 11brar1es. e o . |
| "On the other hand, in 1..972 the Supreme Court ruled that
.computer programs were not patentable. (Gottshalk V. Benson,:i
409 U. s. 63) However, the Court of Customs and Patent Appealsfﬁif“ﬁ.
B has 1nd1cated that 1t con51ders thls dec151on not applicable to,
all computer programs, Just those in which the algorlthm seems.
to be exc1u51vely mathematlcal in nature.h Whether thls narrow ;ﬁ-
:intetpretatlon of the Supreme Court dec131on 13.3ust1f1ed is at .
o best arguable. | . | L o
'37"A1though computer urograms may uow be patentable, 1t 15 aleod“
;poselble_that_the courts_mlght declde-thet_programs.are nét”f.jf:,g
'writiege‘~elso, thueﬂleevino.theﬁ without:enj statutotfforh

RS

common law protectlons whatsoever.

"Although no states have yet glven exp11c1t copyrlght sta— R

'htutory recognltlon to computer programs, unllke the sound '

.T:-1;13;:H.




._'recordlng ( tape and record plracy ) fleld ‘one s

that such enactments could be - 1eg151ated 1f a ne

' manifest.

hd should be

._ "Even 1f computer programs are properly the subJect of

.copyrlght protectlon, the exterit of that protect1
somewhat llmlted, e._g.,_it probably doeslnot ext
ideas-imbedoeo ih ;he program nor-to the techhiqu
,developing or-makihg the program,'butfonly to the
'Euen here;fit is phssible.thatnthe protection Wii
to the‘use.of the program W1th1n the computer but
: copylng of.the program forhresale to others.&,.f
"',"Similariy,.if Congress Shouid extehd.ﬁateht;i
'_hectioh to_coﬁputer programs;'it iS‘possihle'that
‘ Would.not:pfpfect the_concehts:or néﬁ princihiehh
"Tspecific series oftekecutahleIihstructions.oep081
Patent-Office:" | “
o "Although copyrlght and patent (1ssues) have h
"able effect upon computer developments, the lack
=guidellnes as to what can and-cannot be done to p
:t'grams as well as th.incorporate protecteé materia
' 11 base has 1ent a.substantlal degree of legal uncer

"thls 1ndustry. Itfdoes not appear reasonable to

L2

.:thls uncertalnty wlll soon be dlspelled ;;, . _~

The recent dec181on of the U “ 8. Supreme Court D

\ e
on may he L

end to the
es used in:
‘format;h;u
1 not extend'}"

ohly £6 the .
ike proe'h'qff.f

ut only the

ted w1th the

ad no measure=

of.firﬁj‘fii

rotectfproF.f,

1L in a data -~

assumefthat_ih.":

ann v. Johnston,"

hould recognlze:ﬁ }.;f'h
. ‘ o N ’

the protection' D

tainty'tof]ﬂj:-7 7

96 Sp. ct. 1393 SCLSR (1976), in whlch the court found the Johnson patent .

E 1nva11d for obV1ouaness, stated that it would not rule on the general ;hﬂ;

| ~14—




' question of'programeatEntability.

Nycum (Ref 22) generally agrees with Duggan and remarks that voneJ::J”

~ and a half decades of publlc debate and severn years of JudlClal con—_-if'l

-_'51deratlon, have produced substantlal verbage but llttle agreement 1n'.:f:3

the legal and pollcy 1ssues relsed by. the prospect of program—related t”f;fg-”;yﬁ
. patents. There have been 3ud1c1alloutcomes, to be Sure, but as noted_:;:of““j
: above, these.have been largely dlrected to the questlon of subject N
- ‘matter, and the1r perserverances in the face of further judlclal revaew':-f?
: and possible congre551onal actlon is.uncertain.
"Thus it'appears that;if'colleges-ana univereitieatnisn.to-pursue
”:ptotectlon.of proprletary rlghts of the unlver31tynor:author or both.
Tte'where computer programs or coutseware is concerned they should reallze

-_‘that the legal issues surroundlng the copyrlght/patent debate 1s at best

' -a murky situation. That is not to say that a unlverslty and/or author
should not copyrlght their programs._ In fact, BM (Ref 23) gives thelr
.q_employees detalled 1nstructlons regardlng the procedures 1nvolved 1n
:cilsensableprograms whlch are to be copyrlghted.; Nycum (Ref 22) discusses [_g ;af
-"Whether,'and under What condltlons such protectlon (patentlng) EEEma ;
. to be avallable. _ It may be that in some spec1a1 31tuatlons the unlver51t§ S::]
and.author 's best lnterest may be served by tureulng that avenue‘of “M titﬂ'

protectlon.-
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; _'One'UniverSity's Approach -

By ﬁo.means alohe iﬁ-their:approaeh the‘Mlnhesote ﬁbé;d of Regeots'
has found it advlsable to address the computer program lsoue by 1nst1tut1ng
a Separate pollcy oL Unlrer51ty—Sponsored Educatlonal Materlal (Ref 24)
hthhls pollcy, Whlle not spec1f1cally developed because of the dlfflculty

in the-patent versus_copyr1ght 1ssoe.sgrround1ng programs, klrts the '

:_legal proteetlon 1ssue.: lt begins h? achnoﬁle&glog'the_existence.of‘
3._1nst1tut10nal departments whose role 1s,-'n |
| "to_support work with faculty members in;theiderelopoentw-
hand.improvement bf eduoatiohal ﬁaterials,n:,;t fortherfgoee'on:'
.:.to etatE'"Uﬁirersity oarticipetion.lo the deﬁelohﬁentlof.eoue_;;
] catlona1 materialslproﬁises.to.iﬁprove the qoelltj”aﬁd‘ﬁereaé.r.

h_llﬂ : 'f:h'_'l- tility of 1nstruct10nal practlce. But it also ralses problems

.l:lconcernlng the ownershlp and ‘use of mater1als 1n the development
‘and productlon of whlch the unlver51t§ has beCOme.an‘actlve.--
and intentional pertner through the_investment of:oaterials-andc"'
.:f‘ staff;: University—wide oolicies are‘needed to.gorerh the'owner;lif
;? ﬂshlp,luoiver81ty use,'external use and rlghts to ‘income produee&‘;
3 :by external distribution of theee un1ver51ty~spoosored materlals.E}f
h'It is the purpose of thls statement to clarlfy and protectltheﬁ
orespectlve rlghts of 1nd1v1dual faculty members and the unlverﬂi
"llélty by deflnlng the types of educatlonal materlals whlch.should
be de81gnated as 'Unlver51ty sponsored"-establlsh procedures'
for formulatlng ahd admlnlstratlng policy concernlng these
':materlals, and statlng unrver51ty—wrde pollcy governlng thelr

- ownershlp and use and the rlghts to 1ncome produced.

";:;16~
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'_to thlS pollcy W

_Theﬁpblicy 9oes on to clarlfy the types of educatlonal materlals to"'

which the policy was de31gned to apply.-.It llStS: .

1. Videc and audic-recordingf;
‘2. study guides, tests, syllabi, biblibgraphies:and”tekte:":?3?:1”5”
3. Films, film strips, charts; ttansparencies,.and othep_fffif'ﬁ*

" yisual adds

4. Programmed instructional materials

5. Live video or audio broadcasts

6. [other materials used'for.inetteetiqn”"t
_.Tiﬁe.ahd ex erieﬁce'led thelUnivereity of'Minﬁesdta to draft an uﬁdate
Ilch was abproved by the Unlver31ty Senate in May, 1976
(Ref 25) Itfhas not yet been approved by the Board of Regents.” There
-:are a number of _hanges to the pollcy 1nclud1ng the llSt of materlals to

fﬂ-whieh the:new policy applleS.'_It now llStSZ:.“":;m;"” -

l;f{Video,ena.aﬁdio reCOrdings-':":

2. ‘Video'amd audio iive'brdddcasts

3. Study ghides, tests, syllabi, bibliographies, and texts

4. Computer programs
. 5.7 "Films, film_strips,'charts,'transpereneieSVeﬁd:otheffjtﬂtl“
vigual aids -

6. Programmed and instructional materials .~ = ©°

“7.  -Computer-assisted instruction courseware -
In addition tb computer material now being,mentioned explicitly,'en‘

attempt is made to dlstlnguisn computer programs,.programned 1nstruct10nal ee

: materlals and computer~a531sted 1nstruet10n coursewareu ThlS 1s a Welcome"u

-fQ:distinctidn;“dﬁ“




Following close behind policy establishment, which in many univer- -
sities belongs to the Board df_Regeﬁts,'ié the pfoblém of.policy o

implementation.
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| PLATO

One of the more successful computer aesisted'instruction sYstems to-
develop over the past. few years is the PLATO system._ It was developed at m:.

.fthe Unlver51ty of Illanls Computer—Based Educatlon Research Laboratory using

.'Control Data Corporatlon-equlpment as Well as support from NSF After a number o

:oof years in a 1aboratory—11ke env1ronment the system 1s‘beg1nn1ng to make F'lf'
- 1tself felt in the marketplace (Ref 26) Qne‘of the difficelties in 4??'.
brlnglng this system into commerc1a1 use masrthe SOmewhat.confueieé‘proplemi';"

r'Af the proprletary.rights lseue. .As a result ot rather long internall"ﬂ
C negotlatlons, the Unlver31ty of IlllnDlS hae drafted.an.Agreement of
“'?Release form for use by its faculty 1nvolved in PLATO Instructlonal.Materlale
Derelopment (see Attachment 1. In exchange for a partlclpatlon 1ﬁ rofaltaes ::l:'
fthe author agrees to turn over to tﬁe unlverslty, Who can elect to become |

n a complete copy of the computer f'

t'dlstrlbutor and marketer of the product,
l.__code, mlcroflche materials, audio dlsk_materials,.and_all_other'materials aod
- ldocomentation tﬁereto;'mﬁich:are ﬁeceseary'for or“usefal'forithe'marketiﬁgi )
”and_cistributionpof the material citedfaoove.};‘;". B ‘
. .}ic.eﬁotherfdocument used to negotlate a computer course‘eevelopment.
reffort,‘the follow1ng deflnltlons and dlStlnCthnS were’ made.ln the draft lfl‘
octract.concernlng a Computer*Baseo Educatlon (CBE) syetem;l ;;ﬁ i‘w
| "Unlver51ty Courseware 1ncJudes all materlals developed
:by.an Author for the_purpose ot presenting entertalnment5ﬂ
1testing,_clagnoeie)'prescription,.iestructioo”orllpformationlf

yia and/or'associated with a CBE System;.:These materials may

'inclede, but are not_limitedlto thelfollowipg:“

jlig;'“




O
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CBE Component - Lessons and/or units in a form & = -

. readablie by a CBE Sjétem softwére‘aﬁd/or'ass¢ci3téd_  '

software; and

" NON-CBE Components —'Anéillary materials,'produced o
by an Author, necessary or suppiemehtéry.td ;ﬁé' T
 léss0ﬁwaich'have been or may be depéndéﬁﬁVupOn; '

. integrated with‘of"déveloped_for'ﬁée'with one or

more CBE Components, including but not limited to:

‘a) Course Syllabus;

B ”Microfiché_météfiéls and/of'qther .

-”photographic presentation.materials; ,

“¢)  Audio-visual materials, both computer-

- ized and for other media;

 'd) Course workbdoks;

: e) Course handbooks, teﬁtbboks,‘leéture'; '

. materials and notes, and/or similar -
_ printed material for use by students, .

. authors, and/or instructors;

" f) 'Any other materials expressly developed

for use with a lesson ot unit;

. g) Any courseware evaluation material, any";*’

account of the pe&agogical'méthodology.
“used in feétiﬁg;_diagﬁosis_éhd'prescriﬁw.ﬁ{ 

~tion process of'any-Courséware; and o

'””_h) Any programs deﬁélopéd by:aﬁ'Apthdrffor‘"f"

the management of lessons or for linking.
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' fthe”delivety of'insttoctioﬁ.to otﬁer ﬁediaf
or educatloo”otescrlptlons. both computer~
_based and non—coﬁpoter based components.
'Tﬁe comprehen51ve nature.of the descriotioﬁ not only.points outﬁthe S
potentlal scope to whlch a "Unlver51ty Sponsored Educatlonal Materlal |
l'Pollcy may extend but also suggests that supporttve materlal that may
be.con81dered valuable 1ntellectua1 property may or ﬁay not be- develoPed :ft:}
bytthe author.and may o;cmaf not‘be_necessary to assure_a_merketlog success;{..
Toe net resolt_of considering.these deVeleﬁEntS:iS tﬁe realization of theti:"'

importance of the projections (Ref. 9) that oy_1985 hardware developmenttfa;-

will acc0unt for twenty'percent of computer manufacturers' development_cost f_:,:é

j_and software w111 account for elghty percent of these ‘costs.’ Iﬁ the course4
ware area much of the development can take place on a college or unlver81ty-

_ campus."

-2




‘Industry Approach -

In property rights matters, many a commercial organization requires'

as a condltlon of employment that the employee 51gn over certaln rlghts :

to hlS employer; Attachment 2 entltled Agreement as to Patents, Inventlons
-and other Creatlve Property nghts and Regardlng Competltlve Act1v1t1es :
s one.such dﬁcument currently in use by a major c0mputer manufécturér.-fa
iThe comprehen51ve nature of thlS agreementrstands in strlklng coﬁtrast
"fto the ﬁsual universify approach.. .
The.unlverélty problem w1th ceftaln property.rlghﬁs becomes even moré
 'compi1cated when one con51ders (as Minnesota did) What happens to.certalﬁ‘
'rights_when a faculty member leaves the uinerslty.:_ihe industrial situatipn..

'is nowhere near as complicated in this regard.

" g2-




- Vendors Rights

Another aspect in u51ng computer software in edueatlon is the develoo—h
1ng.seo51t1v1ty of" Supplrers of computlng software eoheernlng.the pro—ifj h
_prletary nature of thelr products. It is not surprlslng that w1th the ' -
'current state of patent and copyrlght leglslatlon prov1ders of softsarel

" go to considerable-effort to protect thelr product,, Whlle unxver51t1es L

:may not choose to be that protectlve of 1ts developments, as users of
certaln proorletary software thef shoold be aware of the software”hE;ii}
'developers point of view. " Brandon and Segelstien_FRef.:27) discussesu .

| e matiers e e
:er'"In the'data processing.indostry;-the mbst'éoﬁﬁoﬁ eXampier:.
":sof a proprletary 1dea or processrls the packaged proéram.s As__hhsh

is dlscussed elsewhere vendors of proprletary packages go

to great lengths in an attempt to secure ‘the proprietary
aspects of thelr product by 1mp051ng restrlctlons upon the_f
e e user. These are directed toward prohlbltlng-the,user.from-f;;fkh*

diselosing, reproducing'and‘making unauthoriaed;uSes'of;therf

oroprietaryrinformatioh."
"The’significance of&the'toncept of proprietary.iaformation,hf"1'1
.rn the context of the creatlon of data proce551ng 1deas, 1s two—:at?:?
_fold. The user must understand the reasons for the vendor s i;ﬂ
Vinsistence apoa_a variety of oherous restrittrons and most be'
Pretareo to:aceede tofﬁost."fhe:user ﬁust also:maihtain an
aﬁareness of the potentlal llabllltlES if he v1olates these 3
.restrlctlons.. Slnce the proprletary 1aformat10n belng 11censed

."by the vendor is_his;stock—inftrade and since_the_loss_of its,';'f




secrecy .may render it valueléss to him, the careless, dis—

organized or malicious user may find itself faced with-a

4lgws;it éf ﬁdnstrbﬁs_ptoﬁbftioné By:feaéﬁﬁrof'it;lgﬁéutﬁérizéafT 
.disélqsﬁfe.ﬁ T o S : .
Atfééhménf.é.inélﬁﬁés é draft‘coﬁkiact which 6utliné§ £ﬂé £6rﬁf0f:a'
ghe pfoviéion&jtﬁét oﬁe.prdﬁfietarf.éofﬁwafé ﬂéﬁélopér wiéhéd.f6 dsé;
_:ﬁithfa_uniﬁergity; ks L | |
:'It is Wé11 td note thét'ﬁany‘univeréity éamputiﬁg cénter§ haﬁéﬁ;
‘acqﬁired'prbpfietar? software fér whiéh thé'ﬁrdﬁi&er may ﬂa#eﬁfeaﬁeskéd_T
'tﬁat sﬁéh an agréeﬁehtlﬁé'%igneé.llln fhé absenééfof.any ﬁt?éde seéréfﬁ N
'.ﬁfomisé en tﬁé part of all upi%eréify éoméutiﬁg;ﬁéers,}ifxgeemé &if£iédi£ f;

“to goﬁceive how such an agreement could be megotiated.-




- Rozalties

'The development oflgood useful c0urseware-in recent years has aeen,f'

the evolutlon of contractual clauses almed at a royalty arrangement for ."fﬂ'

- rewardlng the owner Of a program product. Attachment 4 1ncludes one such'“l.
'Ddraft arrangement and kevs on the student contract hour as the unlt of _f.:}

neasure for royalty purposes. Other flat fee and flat fee plus royalty fi

arrangements will undoubtedly evolve. It is 1mportant to note that the:f‘tr_:y;:'

--dlstributor in thls case w1shed (naturally enough) to work entlrely w1th f'”'

. the unlver51ty and leave the unlver31ty—author relat10n5h1p out of the1r<;g

contract.
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. 'Conclusions

Computer gofitware developments w111 contlnue to grow as computers .'_I

play an even morefimpdrtant role in our post—induStrlal society" Colleges

. and un1Versit1es have already played a 51gn1f1cantrrole 1n developlng use—
o Vful'software packages eapable'Of'retUIo1ng:atfleast e portlod of'the 1nvest-

..meot involeeﬁ; Those.colleges, unlver51t1es and faculty members w1sh1ng.to.

'beeome elgnlflcently involved in the develooment of computer courseware;

‘ will_have‘to-address the issues_involved in property rightS'in,these progrems;l{l

They w1ll ‘also have to develop pollcy, procedure and organlzatlon to ensure'x

that these "products of the mlnd" can be shared w1th the publ1c and that

reasonable choiées concerning which'products_to 1nvest;in'are_made,; ;f
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Attachment 1
APPENDIX A TO AGREEMENT FOR

;fIPLATO INSTRUCTIONAL MATERIALS ~ = -
DEVELOPMENT |

__AGREEMENT OFdRELEASE'

T (We) ,

'(herelnafter referred to as the Author) hereby release and The Board of ' .

Trustees of the University of T1linois (hereinafter referred to as the

" University) hereby accepts, upon execution of this Agreement, pursuant to
the terms and conditions of the agreement entitled"Agreement for PLATO’
‘Instructional Materlals Development" executed between the parties hereto
and dated ' ‘, the 1nstruct10nal materlals entltled

" for con81derat10n with regard to the University's rlght to elect to become 8

‘distributor and marketer of said materials. These materials do.
do not represent rev151on of prev1ously transmltted materlals. S

, 'A complete copy of the computer code, mlcroflche materials, audio

.. disk materials, and all other materials and documentation thereto, which -
- are necessary for or useful for the marketing or distribution of the

. materials cited above, atre supplied herewith. These materials are in o
;.the form requlred by the Unlver31ty e o

The Author certlfles and warrants that.;

',‘( ) Except as speclfied below, the materlals transmltted herewith e

.- are the original work of the Author and no material has been o

" .used in the preparation of the transmltted materials in which -

_fothers have rights, whether by way of copyright or otherw1se.'*
.‘(b) The follow1ng is a complete and accurate 115t1ng of all of

" the materials, in which others have rlghts, ‘'which have been '
used in the preparation of the materlals transmltted herew1th.

o
S
:"i'_(djh_'
f:(5),

- (c)ﬁ The materials listed above have been etiliéed*with‘the-permission,
© .. of the rightful owner of the materials. ' A copy of each agreement,
giving such permission ‘and speclfylng any 11m1tat10ns on the use e

of such materlals, is attached o

"__2..9__ . :;;:




-T(d).fNothlng transmltted herew1th contalns any mater1a1 whlch is .
*.11belous or slanderous or which 1nvades the prlvacy of any party.'

(&) The list of persons 1ncluded under ‘the deflnltlon of Author
~-in the first paragraph above is a complete llstlng of all
persons who have contributed to the development of the’ materlals
- transmitted heréwith and that the following is an accurate
. 1listing of the employee or student relatlonshlp that each
.person. holds Wlth regard to the Unlver51ty P

| . Name'e | .  ‘ Employee or Student Status o

(£)  The following isa complete 1ieting’bf‘the Suppprt, either‘by' )
- way of ‘released time or otherwise, provided by the University
for the production of the materials transmitted herewith. - -

In the event that any suit or process is brought or threatened =~ -
'iagalnst the University or third party with.whom the Umiversity contracts -
' to market or distribute the materials transmitted hereunder, in respect

of any item so transmitted, which process, suit, or threat asserts facts
- which if true would comstitute a breach of the warranties provided -
~above, the University may forthwith withhold any. further distribution
. of royalties to the Author, pendlng prosecutlon settlement, or other.
' . disposition of such process, suit, or threat. ~The Unlver31ty 'shall be
- entitled to retain all such royalties in the amount of the cost of -
"fre51st1ng or defendlng against such process, sult, or threat,’ provxded
. however, that if such process, suit, or threat shall prove to be : .
‘groundless, the maximum royalties which can be so withheld Shall be . the f
percent 1nd1cated below of five hundred (500) dollars.:

- =30-




The Author further egrees to cooperate in or cause to’ be done all
.acts and to execute such documents necessary or appropriate, in the -
~ judgment of the University, to prosecute or sue for 1nfr1ngement of the_-
~ rights to- any of the materlals transferred hereunder. :

_ In the event that “the University eleets‘to act'as the marketer or
distributor of the materials transmitted hereunder, the University will
distribute percent of the gross royalties received by the University
. in respect of such marketing or distribution of said materials to the
Author. 1In the event that this distribution shall take place to more S
than one person, as indicated under the definition of Author above,

such percent of the gross royaltles S0 recelved Shall be dlstrlbuted
'accordlng to the follow1ng schedule. ‘ ;

. NAME ) o .V_‘__:% ..

100 %

.. The disfribution of royeltiee to the Author by the Universit?-.
shall be semlmanually, on dates to be determlned by the Unlver31ty

It is agreed that the period for the Unlver51ty to elect to act as -
- distributor or marketer as specified in Section (2) of the "Agreement '
for PLATO Instructional Materials Development', shall begin on the’
jdate of execution of this agreement.;.f o ' T

g In the event of any confllct between the rerms and condltlons of
“this agreement and the terms and conditions of the above referenced

"Agreement for PLATO Instructional Materials Development"; the "Agreement L
for PLATO Instructional Materials Development" agreement shall prevail.




* IN WITNESS WHEREOF, the parties have caused this agreement to be . .

" duly executed  as of this - .- ' day of I A ”'{‘

Aqtﬁof B

fﬂ;A&dréss

- "Sogial Sec.lNo.r

THE BOARD OF TRUSTEES OF THE
. UNIVERSITY OF ILLINOIS

.'.. Comptro11er.

. ATTEST: o

'Secretary ) S

LJﬁﬂnivefsity Apprdval;; L

~32-




"Attachment 2 gﬁ'~f[~15;?_'5fi‘“f,'. - ',ltdf:3fjm

AGREEMEVT AS TO, PATENTS INVENTIOYS AND OTHER
CREATIVE PROPERTY RIGHTS AND REGARDING
COMPETITIVE ACTIVITIES

WHEREAS I am about to enter or continue in the employ of = !
' , a corporation of having its
" principal place of business at ' , : (herinafter:
called " 'y, and in such employment will or may become -
informed as to many of its procedural and technical needs, problems,
developments and projects as well as activities directed thereto.uﬂ

Now, " THEREFORE, in con51deratlon of the premises and of sald :1fiﬂi“:d

o employment belng glven oY continued and the compensatlon therein.

,PATENTS COPYRIGHTS AND INTELLECTUAL PROPERTY .

(1) I hereby agree, for myself my helrs and representatlves,-'
to assign, transfer and set over, and I do hereby assign, transfer
and. set over to K » its successors and assigns, all my rights,
title and interest in and to any and all creations which are or may
become legally protectible or recognized as forms of property -
including all designs, ideas, inventions, improvements, writing and
~other works of authorship, theses, books , computer programs, lectures, .
illustrations, photographs, motion pictures, scientific and mathe~ .
. matical models, prints and any other subject matter which is or may
 "become legally protectible or recognized as a form of property which
I, either solely or jointly with . or its successors and the
six-month period next following the termination of such ‘employment,
and which in any way relate directly or indirectly to its business,
-procedural, technical or commerical needs, problems, developments
.0r projects or to its production, research or experimental developments
and projects of every name and nmature under consideration and/or _
'-belng carrled on by or for _prior to termlnation of my employment. [T

) (2) I further agree to exeCute, acknowledge make ‘and deliver’
~ to . or its attorneys without additional compensation but

. without expense to me, .any and all instruments, including United

‘States and foreign patent applications, applications. for securing,

”1 protecting or registering any property rights embraced within this

agreement, powers of attorney, assignments, oaths or afflrmatlons, o
supplemental ocaths and sworn statements, and to do any and all

'Tﬁflawful acts which in the Judgment of ~_or its attorneys may..t
¢ “be needful or de51rab1e to vest in or secure for or maintain .. e
© for the benefit of" adequate patent and other property rigﬁtsf

inm the United States and all foreign countries with respect to any =

~and all such designs, ideas, inventions, improvements, and- other

3_creations embraced within this agréement, whether published or une'i;‘af
.. published, and whether or not the subject of statutory 1ndustr1al o
2 property or copyrlght protectlon. : B
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) I further agree 1n connectlon w1th paragraph (1) hereof
to disclose promptly to - or its attorneys, any-and all such
ideas, designe,'inventions,_improvements, and other creations when 'J_.
conceived or made by me. T : : R

IPROPRIETRAY AND TRADE SECRET INFORMATIOY

(4) 1 further agree not to make any unauthorlzed use or dls—_

'closure, durlng or subsequent to my employment - of any knowledge o
or 1nformat10n of an unpublished confidential or proprietary nature

1

respecting’ 1nvent10ns, designs, methods, systems, im-

'provements, trade secrets or other provate or conf1dent1a1 matter ,'”'-'

of generated or acquired by ne durlng the course of my

) employment.

COMPETITIVE ACTIVITIES

(5) As an 1ndependent covenant I further agree to refraln durlng.~

'my employment by " without the written permission of the

Vice President of my Activity, from becoming interested in any Way

in the business of manufacturing, de51gn1ng, programming, serv1c1ng, :
~repairing, selling, leasing or renting ef any new or used machines,
~articles, parts, supplles, accessorles or services competitive w1th R
“those furnished by . : : G

“{68) As an independent covenant, T further'agree not to engage

 in any capacity with a business or organization competitive with

in the activity of selling, leasing, renting, servicing,
or programming in customer-contact or prospective-customer—contact- -
related positions involving any accounts or within the geographical

_'boundarles of any territory to which T have been assigned and 1n~wh1ch
I have contacted customers and prospects while in the employ of '

during any or all or the twelve months next precedlng the

- termination of my employment with » This restriction shall. ‘_H__

. run for a period of one year after cessation of such'violetion.- This - -
undertaking shall be- enforceable by 1n3unctlon or other process of

.law or equlty : : : AT

" GENERAL -

‘(7)- This agreement supersedes all earlier employee'invention;_If-”

. agreements made between me and ~ . without extinguishing or '
© diminishing in any manneér whatsoever rlchts heretofore acquired by’

it under any such previous or current contract or.covenant or other—:f”
wise; -and this agreement shall continue in full force and effect S0,

©.long as T shall be employed by  under any present and/or

future contract(s), written of unwrltten (and for the -additional

' perlods as set forth hereln)

" (8)  The enforceablllty or nulllty of any of the foreg01ng

'prov1510m;shall not render any other prov1slon unenforceable or null e
~and vord . : .

=34




~ IN WITNESS WHEREOF I have hereunto set my hand and seal. at o

,this day of :““*:,'19 PR

(L s. )fgf{-"':'

Witnesses: . . EMPLOVEES RESPONSIBILITY FOR
YERESSEST L | CONFIDENTIAL INFORMATION

Every employee is cautloned that ]1j_ﬁ
S policy forbids accepting . -
4-1nformat10n_from a source outside - .-
,' ‘as "confidential” oxr . -
_ trade secret lnformatlon.: Use
utmost care.not to receiVe ‘confi~ O
dential” or "trade secret" 1nforma-’f'.h""”
tion, and in case of question or .
_ . o _ _ , _ doubt, contact the Legal Devision or
. S I . . . Patent Division immediately.. :
o STATE OF "__.Vu R 5.__-7 ;" Further, you are mnot expected to and
R ' 'ss, . should not disclose to :
I A b o0 Ytrade secret" information: obtalned
-~ COUNTY OF .. . .‘.*-';.',1 from a former employer."

Lo

"On this 'aay'of | S ‘*":7"','19 SR

before me, a Notary Publlc 1n and for Sald county, personally came e

ERETITI \.; known to me to be ‘the person who executed
< . . the foreg01ng 1nstrument and who, belng duly sworn, acknowledged the
IETR _same to be his (her) free act and deed , \

Notary Publie_:“

. County of "

-'Steté'df

s




Attechment_3
" CONTRACT -

'AGREEMENT dated |, between - T
hereinafter called the Employer, and _ e - -, hereinafter .
'called the Employee.‘- : . — IR

Employee acknowledges that Employer is the Llcensee of the" )
(Program pame) - 4in machine readable. form and the program
-documentatlon in Prlnted form assoc1ated therew1th whlch 1nclude the

: follow1ng' C ot \

.(a)*'Overali Systems Documentation —--— genéral systems _
© . :V.description, 'systems flow charts, file definitions and |
+layouts, inputs and output definitions and 1ayouts._'

-(b}.:Program Documentatlon —=—— including loglc cherts, narratlves :
" and program 1lst1ngs from source statements._ﬁ‘ Co

“{e) Operations Documentation —-—— detailed ope"fa.t:i_ng':i_nstruci--E

.. tions covering both real-time and batch operations, and :
" deseribing all abnormal operating condltlons and
'-correspondlng recovery proceduresd. : Lo

1. Confldentlal Information. . For the term of hlS employment and
- for a period of five years thereafter, Employee agrees. that he will
hold in confidence all knowledge or information of a confidential
nature .with respect to the computer software and other material
described above of (Corp. name) -, furnished to and utilized
" by the Employer, including, without limitation, trade secrets,
processes, designs, confidential or restricted information, and
will not disclose, publish or make use of same without the consent
" - of the Employer or unless and until such knowledge and'information_-
.:‘ shall have ceased to be secret or conf1dent1al as ev1denced by . '
- general public knowledge. - ‘ --

2. Injunctlve REllEfu Employee agrees that ‘the. remedy at 1aw for
. any breach of the covenents contained in Paragraphs‘B.and 9 above
~ is inadequate and that the Employer shall be entitled to injunctive
- relief in addition to any other remedy it may have. Employee - - .
. represents and agrees that such injunctive relief shall not prohlblt
: h1m from earnlng a livelihood acceptable to hlm - =

“ 3;"Th1rd Party Beneflclary Employee and Employer agree that e””
o {Corp. name) is a Third Party beneficiary of this contract
'and may enforce the rlghts of the Employer hereunder. ‘

4.‘fwaiver_g§ Breach. The waiver by the‘Employer”of a breech.of_any _
' . provision of this agreement by the Employee shall ‘not operate or be’
construed as e_waiyer_of“any subsequent breach by the Employee. :
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_tS;_ Assignment' The rights and otligatione of the Employer'undefithie t:*
. agreement shall inure to the benefit of and shall be binding upon R
the successors and a531gns of the Employer.

6. - Entire Agreement ThlS 1nstrument contalns the entire agreement
‘of the parties. It may not be changed orally but only by an. agreement
in writing signed by the party against whom enforcement of any S
" waiver, change modlflcatlon, exten51on or dlscharge is sought.}

7. Blndlng_Effect and Governlng Law ‘This Agreement Shall be blndlng

E upon and accrue to the benefit of the parties hereto, the1r helrs,

- executors, administrators, successors and assigns, . and’ shall be. 5
construed in accordance with the laws of the State of Nebraska.jﬁ;,_;,;_;

™ WITNESS WHEREOF each of the partles hereto has executed thlS
agreement under seal, in duplicate, the corporate party. in its eorporate
.name by its officers hereunto duly authorized, as of the day and year
flrst above written.




:lf Attachment 4

" . Upon the exercise of its rlght of f1rst refusal to Unlver51ty Courseware
the Company will pay royalties to the University for each item of .
' University Courseware marketed by the Company or its licensees and’
sublicensees.  The royalty rates on sale within the USA Wlll be computed
~as follows: : .

1) Two cents ($.02) per customer/student contact hour for
University Courseware when the primary market for which
- the material wasdevelopedJE elementary and secondary
- schools.

2)  Two and three quarters cents ($.0275) per customer/’
student contact hour when the primary market for which
the material was developed is college and undergraduate
and master level unlver51ty

3) Four cents ($ 04 per customer/studeot'contact'hour wher
the primary market for which the material was developed
: ,1s doctoral and profe531onal level unlver51ty.

Contact . hour means a full 81xty minutes of on—llne access through a
CBE terminal to a particular item of Unlver51ty Courseware.

Rovalties will also be computed upon‘the sale of workbooks, texts,"
audio-visual materials and other non-CBE components of the Unlver51ty
Courseware. The applicable royalty rates w1th respect to such non-
CBE Components will be as follows‘ '

Workbooks: "'j -~ .. Five percent (5/) of net proceeds_
: o of all. coples sold

SText: .. - ﬂTen percent (10/) of net proceeds of :
X SRR all cop1es sold - ' -

_Audlo/Visuelz"p - Ten percent (10/) of net proceeds
B o7 of all cop1es sold

Other: = ”:T;:"_ ‘:_Flve percent (5%) of net proceeds"
: S B '_of all coples sold. -
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