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The ?r..oc.iu.c't eiﬁbodyiné the im}émm o'f 'U‘. S 'Leuéfs Peiient Ne. _' o
2, 960 439 is a hfesavmcr product thﬂt Would never hc..VC- been made
_ avallable to the pubhc :nf it had not been for the mcenrlves pr0v1ded bv
.:the patent system._ o | o o |
The Javid- Sﬂtﬂacre invention is a sterlle solutlon cerﬁprlslng a
E combﬁxauon of ster111zed lyOphﬂlzed urea.and suo*ar sultable for 1n3ect10n '
m humdn pauerzts for the purpose of reducmg mtracramal ﬂmd pressure
The product is efiecn\re Wlthout adverse s1de eflects, m brmgmg about -
' :such pressure reduction resultmg from a brain tum‘or or a severe hea.d
" 1n] ury. Prf:)perry used, ‘it achleves this purpooe to the pomt where bram | |
" surgery is made possﬁa When oLheTW:Lse due to the pressure such
| suro*er v would be out of the quesuon as too hazardous T hus, the product, .
while -Gf very Ilmlted use, 1n fact | p\.,rmlts the savmv of human llves |
A descrxptzon of the invention was puJ"hShed in Mal ch 1956
From that tlme apd uvml almost a year later no’ pharmaceuncal or drucr
'manufacturer had shown the shg,htest mterest in the produet or had beeﬁ
| stlmu_ 1ted by the pubhsheci descrlptwn of the mventzon 0 approach the
mventors or the Umversn:y recrardmg it. In fact one fxrm even deelmed :
'.to cooperate in the preparanon of expenmental samp}es for chmcal

_ ' tr1als. :

N



In Ma1o1 19:37 _]USt wzthm the one year 's grace perloJ begmnmw

_wu:h the date of publlcatlon after whleh a statur:ory bar W ould have emsted

.agamst fllmg a patent apphcatlon an apphcatlon was fdcd on the 1nventlon

As a result of the potentml avaxlabzhty of some patent protecuon a smcrle |

company undertool\ a substantlal program to develop the mventlon and

'clear it through the Food apd Druor Admmlstratlon A patent lzcense WaS

_subsequently 1ssued to such company in rmd 1958 Such 11cense was

excl‘usive- for a limited time,'_the e:{clusiVit_y being'conferred in oon'sideration -

of that cornp'any's agreement to complete the -necessary deveIOpment work

s to brmg the produc:t to the market stage Thls agreement caubed that

company to expend apprommately $400, OOO in deveIOpment and premari\.etmg

pr om.c:uo; al VO K. even tnOugh Lhe esleaLed poLentlal ScLl.Cb of Lne pf. OLJ.LLCL

'Were only about 550 000 p\,:r: year

In V1ew of the appllcable facts in this 51tuat10n as brxeﬂy outlmed

: above 1t is beheved that the followmg conclusmns are Valzd

| . i, Had no patent appllcatlon been f11€d the pu,bhcatlon of March 1956 '
L would have effected a dedlcatlon of the mventlon to the pubhc :
'_Wlthm one year and it is extremely unh ely that any dru0‘
| 'manufacturer would have developed the 1nventlon to the pomt
of offermg a product on the market for all competrtors Wlth
'11terally no development e};ponsel promptly to 1m1tate
'As a Vconsequence the mventlon Would most llkely stlll b\,-

n L4

L _ly_lng dormant and undeveloped.



2, T.he e}.pendltufe of $4OO OOO prlor to the sale OI ene umt |
of the preparatlon would never have been made wn:hout

the mcentlve *nade p0351b1e through a hmlted term exelu.swe.'

-_lleense under the p:uem system, Wh1ch oxfered the hcense

holder an opportunlty to recoup 1ts exp nses

The foregomg is .belleved to be a classic example of the operation

of_'t'he U, S. patent System in the transfer of technology from a Un_iversity

“environment into use for the benefit of the public,

The facts in this situation c:le’arly' evince 'the critical nature of the -

_,'tzme reqmrement where pubucatlon has already oc:curred to develop a

‘patent p031t10n whzeh here was essential to the transfer of the partlcular

technclogy intc publlc use. In this situaticn, ua.d the research protocot

| been avaﬂable to the publlc:, as through the prov1s1ons of the Freedom of

Inforrnatlon Act sueh avallc.blhty Would obwously have preceded the

'publlcatlon of a descrlptlon of the invention on March 1956 and a sLatuLory. |

'har agamst patentmg would have b ecome effeetwe Had this oeeurred

1t is unhkely that thlS hfesavmo- invention would ever have been’ used

| for the beneflt of the public.

It is subrmtted therefore tth the. early avaﬂ ab111ty 1o 1he pubhe .

of all research proposals and protoeols Wlthout dlstmctlon as to the B

'presenee or absence of potentlally pateﬁtable subject matter in such

proposals or protoeol could adversely affect tl“e pubhe mterest



