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Introduction

. . » . PR S
The University and small business communities are Jjointly

" Government pblicies as they affect the allocation of rights ta in-

ventions made by these organizations under Government grants and -

‘comtracts.

- The proposed Act represeﬁts'an attempt to seek a solution

"to'specific problems that face both of these grou@s, but dces not

“try to arrive at an overall solution to the Government pateﬁt policy

dissue. In the pést almost all bills ﬁroposed in this aréa'have-;

. been broad in scope and have dealt with the whole range of Govern-
‘ment R & D contractors and grantees. The xesult has been that

- the interests and needs of the university and small business com— -

t least 26%
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"-}spohsoied, exﬁramurai R-&'D)'have béenflosf in.heated arguﬁent and‘
: debate over the treatment of large, 1ndustr1al cowtractoxs. _As w1ll
- pe discussed in more'detall, it .is becoming 1ncreasxngly ev1dent

. ”th?f the inéerests of these two groups were not understood by the

. framers of Section 9 of the Federal Nonnuclear Energy R & D Act

of 1974 which has become the model for subseguent legislation.

:-Other.recent'administrative developments do not pbrtend well'for'
'thé'future. Hence, the proposed bill represents a v1able and
-.xeséonsible approach to Government patent policy that will Satlsfy

.-tﬁe'needs of these two groups.and at,thelséﬁe;timé proﬁote_and -

 perect the widexr public interest.

The Goals of the University and Small Business Communities -

The pr0posed Act is 6951gned to achieve a number of goals

‘of the small business and unlverslty communltles.' Most, 1f not all,

of these goals.c01n01de with widex natlonal goals such as increasing

competition, economic growth, and job expansion.

pe
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.The'univeréity community seeks a prernhept-patent'poiidy_
 that will have ithe following'Characteristiés:_ . |
| (l)- A.simple and uniform systeﬁ that minimizes adminis--
trativé-burdens on the uﬁiversitj community (éﬁd coincidentaily

the Government )

(2) A system that provides at 1east the minimum incentives

Sy
f

: and condltlons necessary to achleve to the maxlmum extent practlcable

the-commerc;allzatlon-of university inventions made under Govern-

- i~

- . . ment awards.

(3)‘1A system that.wili encourégé_;nﬁustrial éponsofShip.'
of univérsit& reseaxrch. H o
{4) A system thathili recognize t:e equltles of the uni-
vefsities, other'univeréity SpONSOrs, and; in many cases, the States
which suppoﬁtrthe universities, |
- The small bu51ness Communlty also seeks a system that is .
51mpler ang less burdensoma and which - recognlzes th31r eguities.
'HOWEVer, small business is espec1ally_capcerned that Government
atent policy-— _ S '*:."._‘ . l  o o N
gjf-i; .  ': '  S maké it attractive fbf small business to particibate '
_in Governmené Sponsored research and ailow’small businéss_to more
.foectivel§-éompete with lérger competitors_fof_Governmeﬁt support,
“and M . _t.-_'-_ B ;_i_. .'; -
| (2)‘ alléw_smail bﬁsinesé to use inventions-made.by'them :
ﬁith’Government support to maximize firm growthrand‘enhance‘their
-'i_competitive positions in non—goverhment_markets._ .7 | |
-The Act proposed will accbm@lish thgse:géaié while_at“ '”
“‘the same time prémbtiﬁg largef nafionél'gﬁais 6f.increésed com-
'pétition, increased innovation aﬁd product develﬁpment; éﬁd in-
creased economic growth and job expansion. At the same time the
_;Act would pfotect the Govérnment's interests.by providing it with -
a'royaltyféfee liZ;nSé; It also Qdula allow the Goéernment to
‘make éx&eptions in certain ciaSses of cases or on é case-by-case

. basis. And the right of the Government to require licensing ‘in
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cases when small business firms or universities fail to take

feffective steps to develop'inventions is a feature of the proposed

Act.

-

-_The Current Situation and Policies’

At the outset, it must be understood that the current

-

- 51tuat10n is generxrally counterproductlve to these goals, and if

anythlng, seems to be m0v1ng in ‘an even more counterproductlve

fashion. :' ’t" ' .:" g' S ':.i e L=
"’ 'lAe identified in section'Il of.the propeaed'Act; there

are currently 19 different etatﬁtes goverﬁihg different‘Government

agencies'éf:programs. Sometimes different prdgrams within the

same agency will be governed by different statutes, or some pro—

'grams of a given agency may be governed by statute and others not.
‘These statutes tend, with a few exceptlons, te encourage retention

of title to inventions in the GOVernment,'butlnormally'allow agencies

flex1b111ty to grant waivers.

In addltlon to these statutes, most agenc1es have snapeu

their POllCles around the Pres;dentlal Memorandum and’ Statement of_

Government PatentrPdlicy'issued_ia 1963aberresident kenﬁedy."
Howevef, tﬁis,Statement is'so structured‘to accomodate a_myriad
of pﬁacticee and leaves censiderable operational-flexibilitytin N
the 1nd1v1dual agencxes. .. | | |

“he result of the ‘above is that there are at least as

-many dlfferent patent 901101es andproceduresas there are agen01es.

”ngency claises tend to differ. Wllllngness and procedures for

negotlatlng clauses and after the fact walvers vary cons;derably

from agency to ‘agency, and even sometlmes W1th1n dlfferent elements :

of the same agency. -Similarly, the terms upon Wthh waivers. are’ _:

granted tend to vary con51derably.' For unlver51t1es and small

'Jbu51ness flrms that deal with several agenc1es,-1t becoaes an_'
~ enormous burde1 just to understand the dlfferlng requlrements and

' procedures imposed by these agen01es.
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treatment as a result of negotiations, or under deferred determina- o

. tions, pr.throﬁgh,IPAs is increasingly being placed under legis-

However, while the details and specific procedures tend

to differ considerably, the broad outlines and net result are often

the same. Universities can expect their Government awards to include

terms allowing the Govermment to take title, but allowing deferred

- determinations of rights after inventions are identified. The only -
currentiexceptions to this are_ﬁHEW and MSF which have entered into

 Institutional Patent Agreements with some universities which give

them a first option to retain title. Up until a few years ago DOD E

gave favorable treatment to universities on a list of institutions

- with approved patent policies. However, this was discontinued when,

. the Armed Services Procurement Regulations wsxe conformed to the

Federal Procurement Regulations, and it is r—& clear what DOD's

present intentions are. Small busingss_firms can also normally
* expect to receive a title~in-the-Government or - deferred determination
clause from all agencies except DOD. Usually, they would have to

" negotiate on a case-by-case basis for more favorable treaitment.

Moreover, the_ability_of agencies to grant more favorable -

lafively:created burdens and procedures.  For ehample, Section 9
of the Federal Nonnuclear:Energy R_& D Act of 19?4 places a pre—f"
sumption in favor of_title inﬁthé Government, and though it dges,_

allow DOE the flexibility tQ'gfant waivers it requires the considf,:

.. eration of a rather gxtensivellist'of factors priox to‘suchvgrants;':
.This.Act has been-interpretea by DOE as prgventing it from:using  :.

IAFan“Institutional Patent Agreenent approéch with respect tdiunin;.
_ver51t1es, thus maklng it more restrlctlve than the Pr331dent 5
 Policy Statement. It also plays mere lip service to the needs of

-;&small ‘business firms and essentlally-requlres the1r compllance W1th

the same expensive and tige consumlng procedures with which larger

and more flnan01ally able competltors are faced. Unfortunately,_

‘section 9 has since been 1ncorporated by reference and made appllcable

to three more Government R & D programs. It appears to be the wailve

of the future.
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Recent developmeﬁts on'the administrative front also.

‘point to a movement in Government patent pollcy more in the

' dlrectlon of a tltle—lp—the Government approach regardless of the .

type of performer'lnvolved. The primary example of this was the
recent decision of OMB/OFPP.to suspend recently issued amendments
to the Federal.Prbchrement Reguiations which for_ﬁhe ﬁirét time
formally'recogﬁiged and authorized-thé use of Institutional Patent

Agréements for university contracts. These regulations had been -

-

widely sﬁpported and commented upon in draft form by theﬁuniveréityx

community and others in 1976. They implemented recommendations

in a report on Government patent .policy vis~a—vis universities that

Waé'approved unanimously by the FCST Committee on Government Patent

'Pollcy in 1975._

Equally d;sturblng are recent developments w;thln DHEW N

: which currently funds approx1mately onewhalf of all,Federally—
- supported,, unlver51tv reaearch It is undefstood'that waiveri

- petltlons from lnstltutlons and contractors not holdlng IPAS are -

all now be;ng held up w1th;n DH&U. It is also understood that a

paper is being disdﬁssed'internally within DHEW which serlously.

S proposes the aboiition'pf'IBAs.__Thus DEEW may be headed back to .
its'regressive polibies of the early'1960's which were sounding

'cr1t1c12ed by the General Accountlng Office in 1968. _The current

pollcy follows suggestlons of the GAD.

Furthermore, it is our understandlng that Pre51deﬂt Car;er

has 1nd1cated a predelectlon towards use of a title-in-the Governmen;

"'approach Why he_has done so we do not know, but 1t seens tc stem |
from his association with Admiral Rickover who, COntrary to'a1most.

g,evéryone elSeIinIDOD has been a long timé'advocate of a title-

ln—the—GovernmenL approach for all Government contractors be they

1arge or small, profit ox nonproflu.

In vlew 7 of all these trends, both leglslatlve and’.

-~ administrative, the university and small business communltles con—

sider i% im?erafive that legislation—extracting them from the . .
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classified resesrch} free to publish research results which are

generally made available to'all.'-The right. to publish is normally
‘_sponsorlng agency's rlght to receive agreed upon reports.

invention generally is an incidental "byproduct” of the research -

activity, 1argely ettributable to serendipity and/or the'personal

tralnlng and experience, and tothescholarly envlronment and research

resources provided by the university. .

Y

deeplng morass of Govermment patent pollcy be enacLed lest their

positions become completed eroded.

I
!
!
|
|
The Proposed Act's Treatmerit of Universities and NOnproflt OrganlzatloJ

' !

The proposed Act is de51gned to overcome the current prob~

1ems and to achleve the goals of the unlver51ty communlty by norm- '

ally allow1ng unlver51tles and nonproflt organrvatlons the rlght to

elect to retain title to inventions made by them,with'Government

. support,subiect to various requlremepts and safeguards substantlally,_

similar to those now 1ncluded 1n.the Instltuelonal Patent Agree-

‘ments awarded by DHEW and NSF.

ALY Commerclallzatlon of Unlver51 7 Inventions

This mix of rights and oblrgatlons represents the mlnlmum
but critical rights-necessary to obtain the commercialization of
1nVentlons made by unxversrtles- In order to understand why this

is s0, one must understand the nature of unlver51ty research, the

inventions that flow therefrom, and the factors that affect the
transfer of these inventions to the commercral marnetplace._
The Federal gOVernment sponsors research in uanEISlthS

to expand the boundaries of existing knowledge 1n areas or on

) problems deemed to be in the public interest or to be’ related to

national goals. -Unlver51t1es are usually (unless they are doing .

preserved in'the-negotiation of grants and contracts,*aS'is_the

‘The generation of 1nventions is almost never the main ob-

jective of the research conducted with federal-funﬁs;jrather,_an

creat1v1ty of the—mnvestlgator backed by hlS years of prof3551onal
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unlver51ty research offer readily recognizabieAprospeets of a

-
MOreOVe:; these inventions, unlike those of larger'
industriel firms,:normelly stand elone. “As explalned in a.
Harbrldge House study: l -

"Their 1solat10n is a major obstacle to utilization
‘since most inventions are not marketable products
in themselves. The industrial product is often
protected by a cordon -of patents, as illustrated by
" the list of patents on a packet of Polaroid film.
A university invention, on the other hand, is a ocne-
shot patent. Even if the patent specification dis-—
. ©loses an ingenigus invention, the patent claims
“which definé the scope of monopoly are likely to be
narrowly drawn. Whereas lndustry will add to it%s
patent arsenal as a product is improved, a university-
patent, if it is to be licensed af all, must be
licensed on the initial effort.“ :

Educatlon 1nst1tutlons are, of course, not organlzed

elther to nanufacture or to produce and market patentable 1nven~
o tlons.' Neither, for “that’ matter, is’- the Federal government._ Ac- -
cordlngly, 1r-un1ver51ty 1nvent10ns are to be used, such institu- L

-tlons must seek to 1nterest those in the 1ndustr1al world who have P

the commerc1a1 capablllty for invention development and also, very
1mportantly, market development, which the un;verSlty lacks. _Thls'

is often a dlfflcult task, since few lnventlons coming out of -

- large market or a hlgh return on 1nvestment.r Moreoﬁer; the "not- -

-1nvented here" syndrome often poses a dlfflculu 1nst1tut10nal barux

rier. University lnventlons, since they most often correlate wrth '

.the results of fundamental research tend to-be, at best, in the

early stages of development and Lherefore requlre the Jnvestment o

“of substantlal prlvate risk capltal to develop the 1nventlon to

the’ approprlate state for 1ntroducelon 1nto the market

At the same tlme, unlver51t1es are in a unlque p051t10n.

to objectlvely seek the best quallfled industrial developer and

'under appropr;ate llcenSLng arrangements monitor the.dlllgence_of'

development efforts by such a developer. If universities cannot

- . - ———— -

. Harbridge House, Inc.;, Legal Incentives and Barriers to
Utilizing Technological Innovation, pp. 11-13 (March 1974).
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furnish, if appropriate, an exclusive license to developers for
a limited period and thereby secure the investment of necessary
capital, inventions resulting from government awards are less likely

to be developed to the pointofﬁmrketability,rahd thus the public

,-is less iikely to receive the benefits from sach inventions, or -

,;at least may not receive them as quickly-as otherwisa wouid be |
;the case. More0ver, most unlverSLtles, though they rarely maKe
;any sizeable incomne from 1nventlons, would largely’ lose all in-
centlve to seek llcensees if they dld not hold patent rlghts;

Because 0f the publlsh or perlsh“ ethic and_the wrde avallabllity B

of the results of Government'supported research, the university

normally -neither could noxr. would consider it-appropriate to deal

in “trade secrets.
When the rlght to seek patents re51des in unlver51t1es,,"
approprlate patent apollcatlons can be flled promptly and nego—“

tiations 1mmed1atelv commenced Wlth prospectlve developer/llcensees,

_;w1th the actlve a551stance of the 1nventor.f When thlS rlght does -
:pot exist at the time of contractlng, but must await a determlnatlon ;
| afterrtte-invention has beea identifieo, sabstantial time is:usually
" reguired to prepare the necessary'documentetion_for'the:Sponsoring

' agency and for the agency to make aAdeterninatioﬁ. While awaiting

the outcome of such admlnlstratlve process, the invention ‘lies
dormant, with the attendant rlsks that the 1nventor s 1nterest in
a551st1ng in the development becomes attenuated and that 1nterven1ng:t
events may foreclose successful transfer of the 1nventlon o o ‘
the publlc.' Fox example" a potentlal llcensee may dec1da to put
his efforts elsewhere rather than wait for a dec1sron. '

Slnce deadllnes for domestlc and forelgn patent appllca—

_tlons are affected by puollcatlon of patentabje dideas in sc1ent1f1c

journals or thesis.papers, elays ln determlnlng the dlSPOSltlon
of rlghts to an invention can result elther in- delay of publlcatlon

of research results or, what is more normally the case,_the expira-

‘tion of the time limit in which patent applications can be filed.

- Neither choice benefits the public.
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generated inventions under a system which offers adequate'induce—

ment to those who can bring the frults of the research into. a

'.form useful to the consumlng publlc. Mere exclusivity in patent -
:{rlghts does not ipso facto create artifically high prices for
"related products and rOjaltleS generally represent only a very
‘small fractlon of the retall price of marketed goods. Moreover,

_one nust face the 1nescapable conc1u81on that the develoPment

of inventions under a reasonable Gevernment patent pollcy w1ll

beneflt tne publlc by maklng avallable products that wounld Hther-

"wise not have been available at any price and whlch are preSumably

‘more attractive to the purchaser than other a’ternatives or sub-—

stitutes.

- Without exclusivity to some degree,” private sources are

“unlikely to have sufficient incentive to invest in the effort nec—

essary to develop most university inventions. ‘Indeed, the invest-

ment reguired to bring a product ox proceeerto‘a marketable con—

dltlon and to 1ntroduce it into the market is almost always far .

greater that the investment in the orlglnal research from which

the 1nventlon resulted.

To brlng an 1nvent10n to publlc uSe, further development

ox englneerlng is requlred, such’ as testlng or screenlng of

new chemical compounds. Before the efforts and expenses 1ncldent

to testing or screening are undertaken,'lnvestors need to. know who
~has the title to or ownership of the ihventioﬁ'(i.e, the right
"secured to 1nventors and their assignees or llcensees, for llmlted

B tlmes,'as authorlzed in the Constltutlon )

Often prospectlve llcensees will refuse to undertake the-

‘testing, screening, oOr development of_inVentions unless thezlicensor

can grant an exclusive license for commercial use or sale. In some

_ cases; no viable atternative has been available and, in the absence .
of an exclusive license, the use of the invention has been denied. -

. to the public. Indeed in the case of pharmaceunticals this has




been well'developed in the 1968 GAO report mentioned ébove-and"oy'
subseqoent compafisons of investmentﬁiﬁ Hinréupporte&, universitf
inventions ante and post 1968. ” |

UnlverSLtles usually do not possess the resources, crit-
ical facilities, or controls necessary to hrlng drug products, for.
fexample, through the clinical testing stages to marketability. ;
Thus, it is iméeratiﬁe'that they be in a.position to sopply an
incenfive under appropriate licensing arrangesments to those organiza-
tions which have those fac111t1es and control capabllltleéf | .
| . Slnce Government personnel would not be as 1nt1mately
familiar with an 1nventlon as those that have made ;L at a university.,
they would be in a much'1ess‘favorable'posiéionito asceftain or‘
-pursue the commerc;al marxetabllltj of such an lnventlon, and it
is feared that the time that would have to be'lnvented in such
act1v1ty could well cause a 51gn1f1cant reductlon 1n ‘invention dls—
closuros from university researchers, w1th a consequent reduction

to public access to potential research aopllcatlons._

Thusz, the pr'marv result of the economic stimuli afforded
vby a reallstlc patent policy is the lntroductlon and producLlon'
of new goods or services 1nto the economy.- The-lnrlux of-new

technology and products should stlmulate competltlon and ec0nom1c-

_growth.-

jg} Universitz/lnﬁustrial CollaboratiOn
The University community also belieyee that a Government ”’
:pateht policy such as'Ehet p£0905ed inﬁtﬁeiéét is needed to foster
greater'industrial séonsorship of Uﬁiversi£y research. o

in FY 1976 of e.total_of‘$3,724 billion spent on R & D S :
et universities eround two~thirde ox $2.Sdlebiilion oame from the

'Federal government. Of the remainder only $123 million came from

'”.1ndustr1al sources. wlth the ‘other $1 1 bllllon comlng from 1nstltu—

thnal funds, state-and looal governments, and_other nonproflt in-
stitutions such as foundations. The university commonity believes

that there exists a real potential to increase industrial support - ;
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- for university research. At the same time it is apparent that .

to exploit this potential more favorable Government patent policies

:dmuet be developed. .Because such a high percentage of university’

. inveetigators receive Federal suppore under conditions allowing

the Government to obtain prinoipal rights in ahy inventions, many
‘firms thet.might otherwise be.interested in sdpoorting:or Collabora—

. tlng with university SClentlstS are relLCtant to do so. They fear

that the results of work they sponsor may become entangled w1th
Government claims under its work such as to 1eopardlze any.ex—'
clusivlty tﬁey ﬁight'gain. _ - | | |
The proposed Act would largely eliminate this problem.
The beneflt to the unlver51t1es and nonproflt ;ectlon shonld be
obv1ops. At the same time, increased ‘industrial SpOnSOIShlPVMlght

ease the burden on State,governmente-and would also have the tendancg"

of decreasing the absoclute emount of Federal support required and/or

decreasing-overhead and other indirect costs paid by the Federal

government by widening the base of university sponsorship.

{3) Uniformigz

The proposed Act would: ellmlnate the extensive burdens

‘of the current deferred determlnatlon approach Moreover, the

adoptlng of a 51ng1e, standard clause W1ll eliminate unneoessaryd

administrative differences. = =~ -

{4) Reoognition of Eqguities

. Finally, when patentable inventions occur,'the eguities L
to be con51dered 1nclude not only those of the Federal government,
but also those of the lnventor, the unlver51ty, and, occa51onally,

other sponsors.. Rarely are federal funds the sole factor contrlbu—

tlng to the maklng of an 1nventlon. Beyond the critical contrlbu—.

- tion of the investigator, the university itself virtually always

helps to filnance the laboratories,. equipnent, and personnel contribu-

ting to an invention. It also provides a scholarly -atmosphere, and

sometimes the infusion of funds obtained from nongovernment sources.

_Each of the parties has a claim in equity.. E
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A policy which assigns patent rights to the Government

for all federarly supoorted rcsearch ellmlnates the equities ofzﬂl

parties but the Government.' The proposed Act overcomes this by

allowrng the eguities of ‘the university, the inventor ({through '
: royalty—sﬁaring); and other sponsors to recognized.' At the same

tlme, the Govermmenti's lnterest is protected by a royalty-free

license to practice any 1nvent10ns for Governmental purposes.:
Beyond thls, since the taking of tltle by the Government weuld
tend to inhibit commercialization, it is difficult to unaerstand

what other need the Government has for any greater rlghts (otber

:than march in" rights and ‘other such safeguards lncluded 1n"
 the Act.) '”he proposed aot also prov1des that the Government
- will receive lts investment back in those cases when a unlversrty

*earns substantlal income ‘from an’ 1nvent10n.

The Proposed Act's Treatment of Small Business
‘As with universities, the proposed Act would normaily'
mall,hrsiness firms to retain rights in any inventions made

under Government contracts and subQOntraots, subject to various

‘conditions.

(1) . Imurovrgg_the Compet1t1ve Posrtlon of Small Business
Firms

For reasons closely related to those discussed in the

‘ previous-section, small business concerns often require the retention

of patent rwghts in their lnventlons in order to attract 1nvestment .

capltal or to OtherWlSe make risk taklng a reasonable proposltlon._

© It ought to be obvious that:ufthe Government takes title to in-
Vventlons made by small business flrms 1t is, in effect, removlng

" the 1ncent1ve for those flrms tc develop the 1nventlons. That is,

when a large company makes an 1nvent10n it may be better able to

“develop it wlthout patent rlghts because it enjoys other advantages

- -

such as financial resources, economics of scale, access to resources,

anxd well developed marketing and distributioh systems. On the othex -
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ness flrms.

© pansion.

of a healthj small business'enterprise to these goals.

hand, most small firms must place much greater reliance on patent

" protecticn to prevent larger competitors from undercutting new pro¥

: ducts'and markets which they may develop. The result of a title—

in-the- Government approach vis-a-vis small bu51ness flrms is thus

to favor. 1arger, more domlnant flrms, elther forelgn or domestlc.

'.Slnce almost all the arguments o©f those who advocate a

- title—in~the-Government approach are based on the conjecture that

a,leav1ng tltle in large contraCtOrs wrll be antlcomoetltlve, we fail -

to understand why these arguments should be extended to small busrn

We believe that the proposed bill leaves sufficient aafe~

guards 1n the Governmenc elther at the time ©i contracting or after.

. & contractor ‘has elected rlghts to ensure that the- goals of the Act
~are met. w1th due recognltlon of unusual Clrcumstances- We also
"believe that the benefits that w1ll accrue to small bu51ness firms

_‘w1ll translate dlrectly into" greater economlc growth and job ex—.

Although we believe the relationship between innovation

 and new product development and long-term economic growth and job

expansion are intuitively and historically obvious, several recent

" stidies are cited below to illustrate this. They stress the importanc

A 1967 Department of Commerce study l/-and'a more recent

':update of that study by Joha Flender and Richarxd Morse of the MIT.

_ Development Foundation, Inc. 2/ lend strong support to tne proposrtron

that sales growth and job creatlon occurs more rapidly in 1nnovat1ve

companles than in mature {(dominant) companles.' And even more signi-

ficant for purposes of this analysis is the fact that job expansion .

l/ Technological Innovatiorn: Its Environment and Manage-—

‘ment, U. 8. ‘Panel -on Inventron and Innovatlon._(Washington, D. C.,
- GPO, 1967). i - :

2/ ‘John O. Flender and Richard S. Morse, The Role of New

Technical Enterprises in the U. S. Economy M.I.T. Development Foundaf

tion, Inc., October 1, 1975.

e
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at young {i.e. emall) high techeclogy compeﬁies was even more '
spectacular. 3/ These_fiedings”indicete that e_pateﬁt policy-
that would deemphasize the.needs of sﬁaller firms and emphasigze -
concerns wrth larger flrms could have a negatlve impact on job
expan51on.
: The potentlal harm that could accrue from dlscountleg
‘the need to be concerned wrth 1nvent10ns from nondomlnant firms
'15 further emohasxzed by a study done by Gelman Research‘Ass@cxates;
-An 1nternat10nal panel of experts selected the 500 major 1;eovatlons:
_that wexe lntrodqced 1nto the market durlng 1853-73 in the u. s.,
U. X., Japan, West Germany, France, or Canada- Of the 319 1nnova—’
thns produced by U. S. 1ndu5tr1es, 24% were rroduced by companles_'

with less than 100 Eleoyees. Another 24% were introduced by COm—_-

panies with 100 to 9399 employees.

(2) The Ablllty of Small Buslness o Compete For
‘ Government R & D~ : .

-Ae brev1ous}y not d current patenr p01101es of all agen—'
cies‘except DOD'generally'requlre-all potentlal.profit—maklng.con- d
. tractors,'be'they big or emall,.to dccept a'tit;e—inmthe—éovernmenc

Vbr_deferred determination typefpateﬁt-cleese or to engage in neqo—"'
htiaticns oﬁthispoint:_ The effectdoﬁ thie_is to actually'place'
smeiler firme at e relative disad?entagedtc iarger-firms. The
‘sifﬁetion'ﬁight be analogized to the'eid_saw_aboet the law imposing -
-the same-ﬁenalty for sleeping uﬁder the.bridge be the offender

rich or poor. . : ' | -

- Put s;mbly, curreet pollcles often ‘place a hlgh technology,
“small bu51neos firm 1n the posxtmon of acceptlon .Government dollars

- at the cost of jeopardizing 1ts future nonﬂGovernment market posi-
.tionr Yhile the same could be said'of larger.firms, it.must be.
'lremembered that for them patenrs do not usually elay'as important

a role ln the malntenance or expan51on of thelr markets. Moreover,

—

larger firms. mey ba in a much better flnanc1a1 9051t10n to resist:

) 3/ The authors :found that'during the . 5 vear period of
1969-74 "six mature companies with conbined sales of $36 billion in
1974 experienced a net gain of only 25,000 jobs, whereas the five
yvoung, high technology companies with comblned sales of only $857
million had a net increase in employment of 35,000 jobs.
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Government demands and negotlate nere cqu1table patCnt provisions.

And they will normally have more resources to allocate to contract -
negotiations or after-the-fact waiver petitiens; - Furthermore,

e-largér.cempanies are better able to segregate Covernment and non—

Government work in separate divisions so as to guaxrd agalnst thelr

_:commerc1a1 llnes belng jeooardized by Government clalns undex R & D

contracts.

For these reasons, we believe that a patent_pdlicy along

.

" the lines of the proposed Act will have an appreciabie impact on

the ability bf_the small business community to compete for Govern-—
ment support. At a minimum it will end the unfortunate dilemma

of choosing between one's corporate “blrthrlght“ and & "mess of

'_Government porrldge






