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By Mr. NELSON (for himself.
WEICKER, “Mr. BayH, Mr, Dor.n,
- Mr, NUNN, Mr. CoLver, Mr. Hun-
DLESTON, Mr. BUMPERS, MT, Sas-
SER, Mr. STEWART, Mr. Baucus,
. Mr. LeviN, My, :HatcH, M,
Havaxawa, Mr. Duriin, Mr.
. JOHNSTON, Mr. Lgany, - Mr,
"PRESSLER, Mr. CHAFEE, end Mr.
Pacgwoon): _

8. 1860. A bill - to .establish a Federal
program to assist innovative small busl-
niesses by strengthening the role of such
husinesses in federally funded research
and development and by fostering the
formation and growth of such business;

to the Select Committee on Sniall Busi-~

ness solely to consider titles I, II, and
IV, and if, and when reported;.the bill
be referred to the Committee on the
Judiciary solely to consider titles IT and
IV, and if and when reported, the bill be
referred to the Committee . on Finance

. solely to consider t1tle 111, by unanimous

consent.
BMALL BQS!NEES _INNO\’ATION ACT OF 1979
Mr. NELSON.. Mr., President, teche

nological innovation is at the heart of
-our free enterprise system. More into-
-yation means more jobs, a higher rate

-of productivity, reduced inflation, and an

improved export perforinanoe, Innova-
tion -enables us to créate a cleaner en-

- yironment to be less dependent .on for-

_ assist small businesses, our country’s best -

eign energy sources, and to have safer

“and more satisfying .work. There can

never be too much innovation,

That is why. I am today introducing
the “Small Business Inngvation Act of
1979," The comprehensive legislation wil?

innovators, by strengthening their role
in federally funded research and devel-
‘opment and by fostering the formation

~and growth of independent enterprises,

I am pleased to be joined by Senators
LoweLL P. WeIcker, BircH Bavh, BoB
Doiz, SaM NUNN, JoHN CULVER, WALTER

.D. BuppLESTON, DALE BUMPERS, JIM SAS-

SER, DONALD STEWART, Max Bavcus, CaRL

LeviN, OrriN HartcH, -8, L HAYAKAWA,
~JoHN DURKIN, BENNETT JOHNSTON; PaT-
RICK LEARY, LARRY PRESSLER, JOHN CHA=

FEE, snd BoB Pacxwoon in introducmg
this bill.

Titie I of the bill addresses the prcb-

Jem of inadequate Pederal Government
-research and development support for

small business. Under the bill, each Fed-

“eral department or agency would be re-
.quired to target a l-percent increase in

R. & D. procurement set-asides of
prime contracts for small business. The
increase would begin in fiscal year 1980
and would continue until small business
receives a prime contract-doliar voluine
equal to at least 10 percent of each de=

.- partment total R.-& D.- budget, This &

proposal would add more than $310 mil-
lion annually in Federal research and
development support to small businesses,
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ena.bling them to provide a needed boost
to American innpvation,. e

Title II of the bill is modeled on the
patent legislatioh introduced earlier this

“yesr by Senutors BayH ‘and. Dore. Tt .48
extremely significant because -this bill
-addresses - two-major bpatent -problems

facing smell business., First, thls title
allows small business to rétain, under
certain provisions, patent rights on in-
ventions made under federally sponsored
research. This. provision would allow
small businesses to keep the patent rights
to:their Inventions and prohibit Federal
agencles from assuming those rights.

* This title reflects improvements that
will be offered as amendments by Sena-
tors Bayu and Dotrs, when the Judiciary
Committee marks up the Bayh-Dole bill
Iater this month. I am grateful for the

cooperation of these Seénators in meking

those amendments as pert of the present
legislation..

- Becond, the- tifle also reﬁects legisla-

‘tion Introdiced -earller ‘this’ year ‘by

Senator Baym which authorizes the U.S.
Patént and: Trademark Office to re-

-examlne contested patents and obviates
the need for-expensive litlgation in U.8,
‘District Court. Patents upheld by the

office could not be appealed. Patents in-
validated by the office would be appealed.
The average patent ltigation. costs now
run approximately $250,000. Few small

businesses can siford the time or money
{0 defend themselves against patent in-

fringements. This proposal would sub-

stantially ‘reduce’ their costs While pro-

vidirig: a ‘falr, equitable procedure for
deciding patent dlsputes. )

Tit1e I1I of the bill is a-series of amend-
ments to the .Internal Revenue Code.
First, it allows for capital gains realized
on the sale of securities of & small busi-
ness to be deferred if “rolled over” or
relnvested - 'in “another small business
within an18-month period.

Second, a small business which spent
an average of 3 percent of its gross reve-
nues on - Ri & D.-in:each-of 3 taxable
years, or spent 6 percent of jts gross reve=
nues on-R. & D. in-any one ‘of 3 taxable
years could; first have & loss carry for-
ward of 10 years instead of the present
7<yéar period; secohd, write off ‘in ‘1
vear specialized egquipment and instru-
mentation for R. & D. and write off over

a minimum 10-year period facilities used :

for R. & D. purposes; and third; t¢ dllow
shareholders selling securities of such
small firms would -pay only half the nor-
mal ecapital gains tax provided. the se-
curit!es had been held for at least-5
.Ye
l'.n additxon, tltle mn allows small busz-
nessesto establish a imited tax-free cash
reserve for- future R. & D. gxpenditures,
allows subchapter 8 corporations to in-
crease their number of shareholders
from 15 to 100, and reinstates the pre-
1976 qualified "stock  option brovision
which was recently included in a bill in-

traguced earlier-:this

troduced by Senator. Pacxwoon The tax

proposals . in title ITI-may need. some
future modifications, but they. all ‘de-
:Berye Berlous consideratlon -and debate
in the Senate. .

“And finally, title. IV of the hill is
modeled after the Regulatory Flexibil-
ity Act which Senator CuLver and I in-
year. This hill
autherizes all Federal -agencles to con-
siderithe size of a firm when issulng regu-

Jlations and to taillor the regulations ac-

cording to firm size so vhat the regula~
tory burden on small business is reduced.

Three Federal -task -forces have con=
cluded that Federal policies systemati~
cally exclude small firms from fully par-
ticipating in. Government sponsored or
initiated research and development. This
despite the fact that numerous Govern-
ment and academic studies have con-
clusively demonstrated that smsll com-
panies are. producing a disproportion-
ately large share of innovative ideas'and
products. .

‘There are untold economic benefits if

we can foster innovation gmong amall

businesses. For example, in the period of
1969 to 1974, a serles of small firms ex-
perienced sales growths of 42.5 percent-—
roughly three tlmes as great as their
larger counterparts. Their employment
in that period grew by 40.7 percent—al-
most 10 times the rate of large innova-
tive firms and some 65 times as much as
large, mature firms, Small firms have a
speciel _role in securing for society the
“benefits of technological innevation. -
However, while a National Science
Foundation study shows - conclusively
that smaller firms were responsible for
half of all major Industrial inventions
and - innovations  since World War II,
these firms received only- 3.4 percent of
Federal research and- development
money. This, in spite of the fact that
small firms produced 24 times a5 many
major innovations per resea,rch dollar
as did large firms.

Small; innovative firms are being
placed in the middle of a closing vice,
‘They receive an inadequate and dispro-
portionate share  of Federal research
and development dollars, they are being
strangled by unhecessary regulations and

8 prohibitively costly patent litigation

system, and are being starved of neces-
sary venture capital: The Small Busi-
ness Innovation Act directly addresses
and helps to solve each of these problems.

Because we are taking our technologi-
cal superiority for granted in this coun-

. try, we are in danger of losing i, Other

nations are competing hard to capture
world markets and our own domestic
market,

The abllify to. inncfvate is what has
kept us ahead and small business has
heen in the vanguard. It is in the nation-
al interest to strengthen the ability of
small business to be innovative. More

_innovation means more jobs, a “higher
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rate of productivity, reduced inflation,
and an’ improved export performance
- and balence of trade.

A comparison of technology-inten.sive

manufacturing industries with other in~' i

dustries  in - the period 1957-73: ‘shows™
that:

Technology-intenmve industries. grew’

45 percent faster;

Employment in technology-intensive
industries grew 88 percent faster;

- Productivity. in teehnology-mtensive
industries grew-38 percent faster; and

The ratio of price to units produced :

increased 44 percent less in technology-
intensive industries. -

- Recently, some dlst.urbing trends have
appea.red in the Nation’s inventiveness,

entrepreneurship, productivity, inflation ‘

rate and world:trade, -

Agcording to the Commerce-Deparb-
ment, the 1.8, share. of patehts filed
worldwide and the number of U.S, pat~

ents awarded to-U.S. citmens has de- '

creased in the last decade.

The number of innovative technology
based companies that are starting in'the
Tnited States 1s much less tha.n a few
Years ago.

- The T.S, wor]dwide lea.d in productw-
ity. has been. narrowed by 50-percert
since the-19560’s andcurrent-U.S, pro=
ductivity: growth is below its hlstorical
trend., .

The Ne.tlons la.rge favorable bala.nce
of trade in R, & D. intensive industries
has come to depend more and more on
ilexpé)rts o developmg oou.ntnes :and
ands. .,

“This. startling combinetlon of’ facts is
indicative of the situation we are getting
ourselves into and which ‘we' must pull
ottt of immediately. -

Small Business can play an importa,nt
role in boosting American technology
and solving our country’s problems,

Antibiotics, pesticides,
Polarold cameras, automatic transmis-
sions, and air conditioners aie just a few
of- the innovations pioneered by -inde-
pendeént xnventors and small busr-
nessmen. :

We can. mthiply these beneﬁts in
other: industries. iIf we encourage - the
ideas:of small enterprises and help thetn
develop into the marketplace.

Mr, President, I ask unasnimous eor-
sent that the text of the Small Business
Innovation Act of 1979 and a sectxon-by-
section analysis of the b11] be prmted in
the RECORD, :

There heing no objection, the bill and
analysis were,ordered to be prmted in
t R IcLCORD as follows:

. ‘8. 1860

" Be it enccted by the Senaie and House of
Representatives . of the United States of
America in Congress assembled, That this

" Act may be cited as the “Small Business in-
novntﬁon Act of 19'79"

. ) STAT‘EMEN’I‘ oF ﬂr\mmcs

SEc. 2. The Comgress ﬁnds and -declares
that—

(1) technologlcal innovation creates jobs,
inecreases ploductlvlty,_ competition; " and
economic growth, and is'a valusble counter-
force to infilation and to the United Stntes
balance -of payments. deficlt.

(2) small business is s princlpe.l sonurce
of the Natlon's major innovations; -

(3) small businesses receive less than
four percent of Federa.l funcls for resea*‘ch
anc[ development

helicopters,

TEXT

“(4) privats technology expenditiiras in
i the United States aré highly concenn'ated
in certain felds and industries, as only six
1 industries account for over 85 percent of gl1
1ndusttrlal resenrch and development spend-

‘miltinational compantes, sccount for g0

percent of total United Btates reaaerch snd. .

development; . -

(8) the tax etmcnue of the Internal
Revenue Code of 1854 provides Insufficlent
support for the formation, growth and lomg-
term independent operc.tlon of sma.u busi-

. nesses; and .

(BY 1t is In the. _national interest—-—

(A)- “tG strengthen “the’
,‘-bus.lnesses to be innovative;
irai{B} to Inerease private: sectom cotim

lzatlon ‘of innowvations derived- from Federu
| research and development; = -

~{C) to increase the proportion od’ !‘ederal
fresearch and . development .. expe‘nditures

"whiéh go to small businesses;.

‘(R) to-assure small businésses of the op- ’

portunity to compete for Federal resemh
- And developmert contracts; and - -
. - (B). to stimulate: technolcgdcal innovaf:lon
by all possible means..

_TITLE I—RESBARCH AND, Dmnomm'r'

GONTRACTB

_SMALL susmrns HET-ASIDE; 1
R JINNOVATION RESEARCH PROGRANS

) Sr:c 101( The Sme.ll Busln%s Act. (16

U8.0. 631 6t ‘seq,) .Is emended by inserting

“immediately’ after sectlon 9 the foll wlng

‘new-geetion::s L

- “Sc. 9A. (a) The Administeation ‘shali— e

(1) -advise and assist-Federal agencies in
‘meetlng the srall buslriess research and de-
‘velppment set-asldes - required under. sub-
-section - (bY, and monitor the actlvities of
‘Fedebal agencies in meeting su¢h’ set-esides
15 "{2): develop.and maintain & soirce file and
,an information program: to sssuré esdch'qual-

ifled and interested small business concern -
the opportunity to particlpate in Federal .

agency Small Buslne&s Innovation Reeearch
(8BIR) programs;’

“{8y coordinate the development or &
schedule for release of SBIR eollcltatlons

wlith: pa.rticipating agencies, and prepare s

master release schedule to. preclude: several
Federal agencles from relgasing: such solicis
tations at one time and thereby limiting the
opportunities of emsll business concerns - to
respond to some solicitatlons:;

{4} independently survey. and monltor the
operation of SHIR programs wlthin partlc-
ipating Federal agencies; and -

“{5) report annually to the Select Commiﬁ-
tee on Small Business of the Senate and the
Committee on Emall Business of the House
of Representatives on the sctivities of Fed-
eral agencies In meeting the small. business
research and development get-asides required
under subsection (b), the SBIR programs of
tho Federal agencies, and thé information
and monitoring eforts of the Administratlon
related to the SBIR programs, im0 "

~*“(b) . For - fiscal -year 1980, each". Federal
agency shall’ set-aside for award to amall-bus-
Iness corcerns a percentage of the total dol-

‘lar anmiount of its budget for. prime research
and development contracts equal to the per=-
centage of the- total doliar amount of such
contracts awarded to such- concerns in fiscal
year 1874 plus one percentage point. In flg-
cal year 1081 .and in each succeeding fiscal
year. each, Federal agency shall increase the
percentage 'of .the total dollar amount of
such contracts set-aside for. small. . business
‘concerns pursuant to this subsestion by one
percentage point, untll such percentage set-
aslde for award to such concerns eguals 10
percent. of the -total dollar amount-of ‘such

contracts,. The -set-asides Tequired by this - :

subsection..apply to contracts’ for:basic re-

search and development snd applied research '

and development

{¢) PBach Federal agency which has a re-
search -or résearch and development budget
111 excess of- al 0000 for: ny ﬂscal ye 4

ing and chly 31 companies, many of them.

. Bet-aside - requirement - of subsection

BMALL Bm
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beglnning with fiscal year. 1950 shan estn.b-
lgh an SBIR program which imeets the re-
Quirements of this section and sectlon 102
of the Bmel! Business Innovatlon Act of 1979
and pghall expend not less than 1 percent of
euch budget for fiscal year 1880 and for each

cceeding flscal year with small business

cerna. specifically ir connectlon with

nuch Agt. Contract awards under this sub-

section shell be considered as meeting the
().
Contract awards to small business concerns
for research or research. and development
which -result from . competitive or single
source selectlons’ ‘other than under an BBIR

.‘program shall hot hé counted as meeting any
- portion -of. ‘the percentage requirements of
- this section. -

“{d) Each Federal agency required by sube.
section (c) to establish an, SBIR program
‘shall; in accordanoce with this Act and regu-
latlons igsued under this Act— -

*(1) determine- ca.tegories of pro]ects to
‘e in its SBIR program; -

“(2) lssue SBIR eolicitatlons in: accord-
ance with a schedule determined coopera-
tively with the Administration;-

“(8) receive and evaluate proposals result-
ing from SBIR proposals;

“{4) - select’ awardees for: lts SBIR con-
tracts; - -

“(8) adminlster 11'.5 own SBIR contracts ( or

delegate. such. administration  to.:another
agency). - .
"“(68) make payments”to SBIR cohtractors
“on-the basls of progress toward or completion

of the contract requirements; and:
(7). make quarterly reports-on-the BBIR
progmm to the Administration. ...
“(e) Each Federal agency.subject to t.he
‘requirements of subsection (b} or (c) of
this section shall report quarterly to the Ad-

* ministration the number of research and e~
- velopment contract awards to small buslneas

concerns: under this sectlon” (for contracts
over $10,000 in amount) .and the dollar value
of all such coniract awards, identifying S§BIR
a.wards and ccmpa.ring the. number. and
amount of all research and development con=-
tract awards with awards to concerns whlch

:' ‘are not- amall bustness concerns.

‘"(f) For puiposes’of this section—' "
“(1) the term 'contract’ means any con-

<tract, grant,: ot cooperativeiagreement en-
. tered Into-heétween any Federsl agency and

any organization or person. for the perform-
ance. of experiments, developmantal Or re=
search work and includes the assignment of

"any such contract, the substitution as par-

ties to any sluch contract, and the letting

" of any subcontract to any -such contract;

“(2). the term 'Small Business Innovation
Research program' or 'SBIR' means o pro-
gram under which a portion of a Federal
agency’s’ research or research and develop-

‘ment effort ‘is reserved for awald to small

business -‘concérns “through a - simpliﬂed
standardized acquisition  process having a
-phase for determining; Insofar as possible,
the practlcabmty of ldeas proposed -under
the program, and. a phase for the principal

% resea.rch effort to develop the propoced. idea
“to'the product productlon level, In order. to

promote greater utilization of small science
and technology firms in United States Gov-
ernment: research and development and. cone-
version of thet research to technological in-
novation in. the priva.te sector .or for tech-
nologieal fnnovation In- producte lntended
for Government, use; and .

“(3) the terms ‘research’ snd 'vesearch and

'-'deVelopment' have “the’ meanings given to

such terms by the cost Accountlng Stand-

:ards Board.”.

2 nncm.a.nons ron THE SBIR rnoemu
-Bre. 102:.(a) ;' The Administrator ‘for:Fed-

-éral Procurement Policy; i conjunction with

the Small Business Administration and the
National Sclence Foundatlon, is authorized

.and directed to promulgate and issue appro-

priate - regulations, in accordance with the
provisions of this Act’ and within one hiux-
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dred ‘and twenty.days of its ena.ctment. for
eonduct: by Federal: agencles of - Bmall Busl.
ness Innovation Research programs estab-
lshed pursuant to section SA of the Small
Business Act. Such regulations shall— -

(1) provide for simplified standardized
and timely SBIR solleitufions, proposals, and
evaluation procésses;

(2} reguire Federal & encles to coordinate
SBIR colicitation release schedules with the
Small Business Adminlutration; and

(3) include uniform requirements for pat-
ent rights and rights i1, data that are come
mensurate with the inuent of this Act.

{b) The National Sclence Foundation and
the Small Business Administration shall pro-
vide the ‘Administrator of the Ofice of Fed-
eral -Procurement Policy with advice and
asslstance in the promulgation of regulatlons
under this section.

BESE_AH.CH AND DEVELOPMENT CONTRACT
REGULATIONS

SEC. 103. (a) The Administrator for Federal

- Procurement Poliey, in cooperation with the
Small Business Administration, shall estabs
lish simplified regulations for all Federal -

agencles for the awsard of research and-devel-
opment coniracts to smaill business concerns

and procedures for insuring compliance with -

such regulations by all Federal sgencles. In
establishing such regulations, the Adminis-
trator shall consider means which will facill-
tate the participation of small business cone
cerns in the research and developmeut con=-
tracts of Federal agencies,

.(b} The:Administrator shall insure that
regulations established pursuant to subsec-
tion (a) shall— "

(1) provide for the slimination’ of provi-’

slons of Federal research anddevelopment
contracts which require bugmesses ‘to sh-
sorb-expenses of performance of the contragt,
and reguire that a Federal sgency, when
awarding any such contract to a small busi-
ness conoern, negotiate fees for all services
and expenses provided to the agency under
such contraet;

_(2) prohibit each Federal agency ‘and each
office or component thereof from excluding
any small business COncern, from competis
tion for any research and developtent con-
tract on the same terms and conditions as
any other business concern;

{3) require each Federal agency to con-
gider unsolicited research and development

proposala from small business concerns and -

to promptly and fairly review such proposals
based upon their merlts;
(4) reguire each Federal agency to con—

gider small business concerns on- an equal.
basls with any other business concern in the-.

award of sole source research and develop-
ment contracts; .

(5) require that, i'or purposes of determin."

ihg expenses of a.research and development

contract, the Independent research and de--

velopment costs and the bid and proposal

costs Incurred by small business concerns
shall be attributable to expenses of the cons -

tract in the fiscal year tn which such exe
peises are incurred;
(6) require each Federal agency to evaluate

the fesability of dividing ali proposed large -

scale research abid development contracts

Into smaller segments in order to-facliltate -
the participation of stnall buslness coneerna“

in such dontracts;

ness. Admlntstration, Programs to=—

(A} .Inform -the:staff ‘and consultants or
the agency of the need .to provide failr and
equal opportunity: to emall business con-

cerns owned--by women and minorities for -

participation In:the research and davelop-
lnent contracts of the agency; and - -

(B) require such:staff and consultants to--

provide guidance and counseling to small
business concerns to-strengthen'the ability
to such firms-to compete for and receive res
search:.and.development “contracts of tha
agency:

{7) Tequirs each Federal agency wh!ch lets . "2'0.5'

research and development contracts to des.
velop, 'in cooperation with the Small Busl-r

- TEXT

(8) require each Federal agehey to Include
in:the evaluation-of personnel Involved with
the awarding of research-and development
contracts an appralsal of the achlevements
and attitudes of such personnel In carrying
out the provisions of paragraph (7); and

. (D) - estdbligh the responsibllity of each
Federal ‘agency to° identify and study’ the
arens of Ageney procodures for the award
of research and dévelopment contracts which
discriminate ageinst small business cons=
cerns and to take such- actior &s may be
necessary to change or ellminate such dis-
eriminatory proceduresy.

DEFINITIONS

.BEC, 104, For purposes of this ffitle—

(1) the: term “Federal agency” means an
Executive agency as defined in section 108
of title 5, Unifed States Code, or a mititary
department as defined in seot-ion 102 of such
title; e
(2) ‘the term "oonf,ra.ct." mea,ns any cons
tract, grant, or ooopemf-ive Aagreement €=
fered Into bhetween any. Féderal agency and
‘any orgs.nlza.tio-n or person for the perform-
ance of experiments, developmental or re-
search work and includes the assignment of
any such contract, the substitution of partles
to any such contract, and the letting of any
subcontract to any such contract;

“1(3) the term *'small business coneern” has
the same meaning ss in sectlon 3 of the
Small Business Act; -

"(4) the term “Smali Business Innovation
Hesearch program” or “SBIR" means a pro-
gram under which a portion of & Federal
agency's research or research and develop=~
ment effort is reserved for award to small
busitiess concerns through 'a. simplified,
standardized acquisition process having a
phase for determining, ingsofar as possible,
the practicability of ideas proposed under
the program, and & phase for the principal
research effort to develop the proposed idea
t0 the product production level, 1h order to
promote greater utlllzation of small science
and’ technology fitms in United States Gov-.
ernment research and developrient and con-
vetsion of that research to technological in-
novation  in’ the private sector or for tech-

nological innovation in pruducts Intended

for Government use; and

(5) the terms “research” and “research and
devtlopment” have the meéanings glven to
such-terms by the Cost Accounting Stand-
ards Board, et

e ‘TITLE H—PATENTS :
Subtltie A—Patent Procedure for Small
Business
SEc 201 AMENDMENT op TITLE - 35
: - STATES CODE; PATENTS, -

(a,) Title 85 of the Unlicd States Code 6

amended by adding after cha.pt-er 17 8 new
chapter as follows: ©

“Chapter 18 ~PATENT' RIGHTS I INVEN~
TIONS MADE WITH FEDERAL ABSISTANCE
“See.
“300..
“201.
“202.
208,
“204.
"'208.,
“206.
207,

Policy and objectlve.
Definitions. - .- :

Disposition of rlghts. [

‘March-in rights. .- vt
Return of Government mvestment
Preference for United states industry
Confidentially..

Uniform clauses.

L erally owned inventions.
"209.

ing.
‘Restrictions- nn lioenslng or tedera,lly
.. owned inventions; -- :
“2i1. Precedence of chapter, .. :
“212. Relationship to antitrust laws. :

=% 200. Policy and’ objectlve

210,

“It.18 the pollcy and objectlva of the Con- o

gress to use the patent system to promote?

the" utilization of Inventions arising from .

tederally supported research or development
to -~ encourage m.a.ximum participation of.

small bustiiess irms in federally supported

research and development efforts; to promote

Um'm‘n :

Domestic and forelgn protection or fed- '

Regula.tions governlng Fedeml licens- '
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collaboration between commercial conceérns
and nonproflt organizetions, including uni-
versities; to ensure that inventions mede by
nonprofit. organizations -and small’ business
firms are used in-a manner to promote free
competition and enterprise; to promote the
commerclalization and public avallabllity- of
inventions made in the United States by
Unjted Stateés Industry and labor; to énsure
that the Government obtalns suffictent rights
in federally supported Inventions to meet the
needs-of the CGovernment and protect the
publi¢ against nonuse or unreasonable use
of inventions; and t0 minimize the coats of
edministering policies 1n tms ares.

“'§ 201 Deﬂnitions

“As usedin this chapter— :

“{a) The term ‘Federal agency’ mesns any
executive agency as-defiped In sectlon 106 of
title 5, United Btates Code, and the military
departments as defined by sectlon 102 of tltle
5, United 3tates Code,

“*(b) The term ‘funding agreement' means
any eontract, grant; or cooperative agrsement
entered Into betveen any Federal agency and
any person for the performéance of ‘experi-
mentsl, ‘developmental, -or research 'work
funded in whole or i part by the Federal
Government. Suchterm includes any assign-
ment, substliution of parties, or subcontract
of any type entered into for the performance
of experimental, developmental, or research
work ‘under s tund.ing agreament 88 herein
defined, - .

- *{e) The term ‘contractor “INeans any per-
son that is a party.to funding eement.

“(d} The term ‘lnvention' means any in-
véntion or discovery which is or may be
patentable or otherwlse protectable under
this title. ) _ i

“{e)’ The term ‘subject Invention' means
any -invention of the contractor concelved
or first actually reduced tc practice in the
performance of work under & funding
agreement. *

“(f) The terin  ‘practical appllcatlon
means to manufacture ia the case of a com=
position or product, tO practice In the case
of & process or method, or to operate in the
c¢ase of a machine or system; and, ln each
case,-under such congditions as toestablish
that- the invention s being utilized and
that its benefits are to the extent permitted
by law er Government reguiations s.vail&ble
to the public oh- reasonable terms. - .

*(g) The term ‘madeé’ when used in rela-
tion to any invention means the conception
or first actual reduction t pmct.lce of such'
invention. .

“(h) The- t.erm
means & small- business  concern as defined”
at section 2 or Public Law 855636 (15 U.S.C.
632) and Implémenting regulations of the
Administrator of the Small Business Ad-
nilnistration. -

*(i)  The term. nonproﬂt orga.nizatlon
means universities end -other institutions
of ‘higher education or an organization of
the type described in segtion 601{c)(3) of
the Iiiternal Revenlie Codeé of 1964 (26 US.C.
501{¢}) and ‘exempt from taxation under
section 501(a) of the Internal Revenue Code
(26 U.S.C. 601(a)).-

“E 202 Disposition of rlghts

: "(a) Each” nonproﬂt organ.lza,tion or small,'
busiiiess firm may, within a reasonable timeé
after -disclosure a8 required by paragraph
[e) (1) of this section, efect to retaln’ title
to any subject’ invention: Provided; however,‘
That ‘s fuhding agreement ma.y ‘provide
otherwise (1) when - the subject invention
4s made under a contract for the operation
ot .8 ;Government-owned: research : or ‘pro-
duetion -facility; .or-(i1): in-exceptional cir-
cumstances when: 1t 18 detefmined. by the
agency that restriction or ellmination.of the:
right to retain title to eny subject inven-
tion will hetter promote the policy and ob-
jectives ‘of thls chapter. The rights of ‘the
nonprofit organization or . small . business
firm shall ‘be sublect to the provisions of
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paragraph (c) of this section and the other
provisions of this chupter. o
“(b) (1} Any determination under. (i) of
peragraph (a). of thia-section shall be ia
writing and accompanied by a written state~
ment of facts justifying the determination:
A copy of each such determination and jus-
tification shall be sent to the Comptroller
General of the Unlted States within thirty
days after the award. of the applicable fund-
ing agreement. In the case of determinations
applicable to funding agreements with pmsll
business firms coples shall also be sent to
the Chief. Counsel for Advocacy.of the Small
Business Administration. - =
*{2) If the Comptroller General helleves
that any pattern of determinations by &
Federal agency is contrary to the policy and
objectives of this chapter or that an agency’s
policies or practices are otherwise not in.con-
formance with this chapter, the Comptroller
General . shall so advise the head of the

agency. The head of the agency shall advise °

the Comptiroller General in writing within
one hundred twenty days of what action, 1f
any, the agency has taken or plans to take
with respect to the matters ralsed. by: the
Comptroller General. [

“(3) At least once each year, the Comp-
troller General shall trensmit, s report to the-
Committees on. Judiclary of the Senate and
House of Representatives op the manner in
which this chapter is being implemented by
the agencles and on. such other. aspects of
Government patent policies. and practices
with respect to federally funded Inventions
as_the Compiroller. General believes appro-
priate, : . S

*(e) Each funding agreerment with a small
business firm or nonprofit organization shall
contain appropriate provisions to effectuate
the following: :

“{1) A requirement that the contractor
discloge each subject invention to the Fed-
eral ggency. within s reasonable time after
1t is-made and. that the Féderal Government
may receive title to any subject invention
not reported to it within such time.

4(2} A reguirement that the contractor
make an election to retain title to any sub-
ject invention within s reasonable time after
disclosure and that the Federal Government
may recefve title to any subject invention in
.which the contractor does not elect to retain
rights .or fails-t0 elect rights within such
tirrie.,, B . E L . 2

““{3) A'requirement that a contractor elect-
ing rights fille patent. applications- within
reasonable times, and. that the Federal Gov-

"efnment may. receive . title. to any. subject
inveirtions In’ the United States or; .other
countrles. in which the contractor hag not
filed patént applications-on. the subject in-

vention within such times,

“(4) . With respect to sny invention :in
which the contractor elects rights, the Fed-
eré] agency shall have a nonexclusive, non-
transferable, lrrevocable, paid-up llcense to
practice- or have practiced for or en behalf
of the Unlted States. any subject invention
throughout the world, and may, if provided
in the funding agreement, have additional
rights to sublicense any forelgn government
pursuant to any existing or future treaty or
agreement. - S e

“(5) The right of the Federal agency to
require periodic reporting on the utilization
or efforts at obtaining utilization.that are
being made by the contractor or his leensees
or assignees: Provided, That any such infor«
mation mey be treated by the Federal agency
as commercial and financial information ob-
tained from a person and privileged and conh-

fidentisl and not.subject to disclosure under.

the Freedom: of Information Act. . ‘

#(8) An obligation on the part of the con-
tractor, in. theevent:a United States patent
application is filed hy orion its behalf-or by
any: assignee-of . the. contractor, ‘to include
within: the specification of such application
and any patent issuing thereon, . statement
specifying. that the invention was made with
‘Government. support-and: that the Governs
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ment has certain rights In the invention.
*(7) In the cage of & nonprofiy drganiza-
tion, (a) a prohibitidn upon the sssignment
of rights to a subject invention in the United
-Btates without the approval of the Federal
agency, except where such .mssignment . is
made to an organization wihich has a8 ohe
of its primary functions the management of

inventions snd which is not; itself, engagod.

in or doeé hot hold a substantial Interest in
other organizations engaged In the manufac-
ture or szle of products or the use of proc-
esses that might utilize the inventlon or be
in competition with embodiments of the in-
vention {(provided that such assignee shall
be subject to the same provisions as the
contractor). (b) & prohibition  against’ the
granting of exclusive licenses under United
States Patents or Patent Applications i &
subject invention by thé contractor to per-
sons- other than.small btisiness firms for &
period in excess of the earlier of five years
from first commercial sale or use of the in-
vention or-elght years  from the date of the
exclusive .Jicense excepting that time before
regulatory agencies necessary -to obfain pre-
market clearance uniess, on a case-by-case
hasis, the Federal ageney Approves & longer
exclugive license, - If sxclusive field of use
licenges are Rranted. commercigl sale or use
in one fleld ‘of use shal] not be Hdeemed
commercial sale or use as'to other fields of
use, and o firat ‘commereial zale or use with
respect to & product of the inventlon shall
not be deémed to'end the exclusive period to
different subsequent products covered by the
invention: (e} a requirement that the con-
tractor share. royalties with the inventor:
and (d) & requirement that the balance of
any royaltles or income earned by the con=
tractor -with  respect to subject inventions,
after payment of expenses (including pay-
ments to inventors) incidental to the admin-
istration of subject inventions, be utilized
for the support ‘of sclentlfic research or
education. e )

%(8) The requirements of ;eépiqné.zoﬁ. _294.' _

and 205 of this chapter., : .-
“(d)} If a contractor does not elect to re-

taln title to a subject invention In cases

subject to this section, thie Federal agency.

may consider and after consultation with the .

contractor grant requests for-retention -of

rights by the inventor subject to the.pro-
visions, of this Act and.regulations. promul- .

gated hereunder. e
“(e) In any cese when & Federal employee
is & colnventor of any inventlion made under
a funding'agreement with .a nonprofit orga=-
nization or small businesg firm, the Federal
agency-employing such colnventor is author-
ized to transfer or asslgn whatever rights it
may acquire in the subject invention from
1ts employee to the contractor subject to the
conditions set forth In this chapter:.
“(f) (1) No funding egreement with a sall
business firm or nonprofit organization shall
contain ‘g provision allowing & Federal agency
to require the licensing to third parties of
inventions owned by ithe contractor -that
are not subject inventlons unless such- pro-
vislon has been approved by the head of the
agency and a written jusification has been
signed ;by the head . of the agency. Any-‘such
provision;shall . cleaxly ‘state: whether licens-

ing may be required in connéetion with the
practice of a subject invention and/or spe=

cifically. identified- work objects: Tha- head
of the agency may hot delegate the authority
to epprove provisions or- sign- justifications
required by this subparagraph. )

“#(2) -A Federal agency shall ‘not require
the licensing of third parties under any such
provision unless the'head of the agency de-.
termines that:the use: of-the invention by

others 15 necessary for the praciice of & sub-"

ject invention or for the.use of a work object

of the funding sgreements and that. sych .
retlon, 15 necessary to schieve the practical -
application of ‘the subject invention or work. .

object. Any such determination shall be on
Van opp

the-record afte) for a hear-
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ing. Any . action comupenced for the judicial
review .. of ..such :determination . shall -he

brought within sixty days after notification

of auch deetsion. i

“§ 208. March-inrights o

. “With respect to any subject invention in
which a small business firm or nonprofit or-
ganization has acquired title under this

chapter, the Faderal agency under whose

funding agreement the subject invention was
made shall have the right, in accordance with
stich procedures as are provided in regula-
tions promulgated hereunder to require the
subject inventor, an assignee or exclusive
lcensee of a subject invention to grant a

nonexelistve, partially excliusive, or exclusive -
license in any fleld. of use to a responsible.

applicant or applicants, upon terms that are

reasonable under the circumstances, and it

the contraator, assighee, or eXxclusive lcens-
ee refuses such requeést, to grant such a
Heense Itself, {f the. Federal agency deier-
mines elther— - - - 7 .

“(a) that suck actlon is neceseary because
the contractor or sssighee has not takea, or
is not expected to take within a reasonable
time, effective steps to achieve practical ap-
plication of .the subject invention -in such
field of use; or . - . . - B

“(b) that such actlon 15 necessary to alle~

viate health or safety needs ‘which are not:

reagonably satisfied by .the contractor, as-
slgnée, or their licensees; or T

“(c) that such action 18 necessary to meet”

requirements -for public--use. specified by

Federal regniations and. such requirements

are hot reasonably satisfled by . the c¢on-
tractor, assignes, or licensees; or. .
“(d) that such actlon ls necessary because

the agreement required. by section 205. has.

not been obtained or walved or because a ji-

censee of the exclusive right to use or sell

any subject invention in the United States

is in breach of its agreement cbtained purs.

suant to section 205.
“§ 204, Return of Government Investment
“{g) If after the first United States patent

application is filed on & subject invention, &
nonprofit organization, a small business firm, *

or an organization t¢ whom such invention

was assigned for licensing purposes recelves”

$70,000 in gross Income for any one calendar
year from the licensing of a subject invention

“ or.seversl related subjett’ ihventions, the
" United States shall be entitled to fitteen (15) ©
percent of .all additicnal such ' income. for’

thet year other than sny such additional in-

come. received under nén-exclustve licenses .

(except where the hofi-exclusive licerisee pre

viously held an exclusive or partlally exclu-

sive license). :
“{b) If after the flrst United States patent

application is flled on a subject Invention, .

a nonprofit organization, a small busluess

- firm, or an essignee of & subject invention of

such an organization or firm recelves gross
income of 81,000,000 on sales of its products
embodylhg - or manufacttred by a process.
einploying one or more: subfect inventions,

the Untted States shall be entitled to & share,

to be negotlated but nbt to excéed five (B)
percent, of‘all additional gross ‘income for.

that " year: aceruing’ from “such’’ sales; pro-
vided, however, that"in no event shall the
United. States be" entitled’ to "an  amount

greater than that portion ‘'of the Federal
funding under the funding agreement or.

sgreements under which the subject Inven- |
tion or inventions was or were made that .
was expended on-activities relatéd’ to the

mapking of the invention. or-inventions less

any amounts received by the United States”
in accordance with: paragraph. (b) of this -
‘section 204.-In cases when more. than one -
subject invention is-invclved, :no- expendl. .
ture funded by the United States shall he-

counted:more than once: in determining the

mazimum amount to which: the United

States is entitled, ... . R

*{e} . The Director of the Office of Federal -
.. Progurement :Polley 1s: authorized -and "di--
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.-: tially exclusive censes.
- owned psatent applications,. patente or other .-
- forms of protection obtained, royalty-free or .

+(PTC)

~Tected to revise the dollar amounts in para--
-graphs (h) and (e) of this section 20% a%
Jleast -every thres years in light of changes
to the Consumer Price Index or other indices

which the- Director eonsiders reasonable to

“use. .
"(d) This section applies oniy t.o subjeot e

Inventions upon which United States petents

. .are granted and in effect..:...
] 205. Preference ror United Startes Indus-

try-
- “Natwithstanding any other provision of

‘this chapter, no small bysiness Arm or none
.profit organization which receives title to
- eny subject. invention and no assighes of

any such nonprofit organization shall grant )
to any person the exchusive right to use or
sell any subject invéntlon. in the United
States unless such-person agrees that any
products embodying the subject - invention

or produced through the tise of the subject.

invention will be manufactured substantially
in the TUnited States.. However; in individual

cases, the requirement for such an agreement ..
may be waived by the Federal agency under .
" whose funding agreement the inventicn was -
. made upon a showing by the small business

firm, nonprofit organization, or assignes
either that reasonable but unsuccessful ef-
forts have been made to grant licenses on
similar terms to potential licenseas that
would be likely to manufacture substantially

commercinlly feaslble.

©"§ 208, Confidentislity

“Pederal agencles are authorized to with-
hold from disclosure to the public informa-
tion disclosing any invention in which the

. Federal Government owns or may own & -
-, Fight, title, or interest. (Including a nonex-

Clusive license) for a reasonable time in order
for & patent application to be filed. Further-

more, Federal agencles shall not be required

to release copies of any document which 18
part of an application for patent filed with
the United States Patent and Trademark Of-
fice or with eny forelgn ‘patent office.

.-“§ 207. Uniform Ciauses and Reguletioim

“The Office of Federal Procurement Policy,

- after recelving recommendsations of the Of-

fice of Sclence and Technology Pollcy, may
issue regulations which may be made appli-
ceble to Federal agencies Implementing the
provisions of sections 202 through 205 of this

--Chapter and the Office of Federal Procure-

ment Polley shall establish atahdard funding
agreement pmvieions required under * thia
chapter. ’
5 208 Domestic .and Foreign Protection of
Federally Owned Inventions
_“Each PFederal agency 1s authorized to—
“(1). apply for, obtain, and maintain pat-
ents or other forms of protection in the
United States and in forelgn countrles on
inventions in which the Federsl Government
owns a right, title, or interest;
*(2) grant nonexclusive, clusive, or par-
nder federally

for royaltles or other consideration, and on
such terms and conditions including:the

grant to the licensee of the right of enforce-
ment pursuant to the provisions of chapter
28 of this tltle as determined appropriate In

the publle interest;
“(8) undertake all other suita.hie and nec-
essary steps to protect and administer rights

through contract; and

“{4} transfer custody and- administer. in
whole or in part, to another Federal agency,
of the right, title, or interest in any federn.ny
owned invention.

“*§ 208. Regulations Governlng Federal Ii-
- censfng

“*The Administrator of General Services is

. authorized to promulgate regulations specify-

S

federally owned inventlon may be leensed

on s nonexctiisive, partislly exclusive. or ex~

clusive basls.

§ 210. Restrictiong on mcenslng of. Fedem‘liy
Owned Inventions .

“(a)y No Faderal agency alia.li gran any

Ng the térmsand Gondlfions upon which a.ny %

license under a pafent or patent application.’.

“on‘n federally owned Inventloh unless the
f_'__person requesting t.he license has supplied

the  ggency’ with a plen for “development
and/or marketing of the ¥nvéntion, provided,

- that any plan may be treated by the Fed-

eral ggency &8 commercial and findncial
Informeation ebtained from 'a ‘person’ and
privileped and confidential and not subject
to disclosure under the Precdom er Informa-
tion Act. -

“(b) A Poderal n.gency eiml norrnally
grant the right to use or sell any federally
owned Invention in the United States only

to a leensee that egrees that any. products

-embodylng the invention or _produced
through the wuse of the Invention will be
manufactured subata.ntiaily in the Umted
Sha.tes

"(e) (1) Fach Federal agency may. grant
exclusive or pertially exclusive lHcenses:in
any invention covered by a federally owned

domestic patent or patent application only’

if, after public notice and opportunity for

fillhg written o‘bjectione. it i3 determined
$h ’
. In the United States or that under the ecir~ r___t b

cumstancea’ domestic manuiaeture 18 not . ment and the public will best be served by |

“{A) the Interests of the Federal Goverhe

the proposed license, 1n view of the appli-

- eant's intentions; plans, and ability to bring |

the Invention to practical application or

- otherwise promote the invention’s “utilization

by the public; - -

not heen achieved, or 1s not likely expedi-
tiously to be achileveil, under any nonex¢lu«

slve license which has been granted, or

Which may be granted, on the invention;

(0. %) vs

"(e) The Federal ageney she.il mainmin
‘s record of determinations to grant ez~
clusive .or partially exclusive llcenses,

*“(f) Any granot.of a llcenae shall contain
such terms and coxditions ss. the Pederal
ageney determines eppropriat.e for the pro-
tection of the interests of the Federai Gav-
ernmént . and the publie,. nclucung provi-
‘slong for’ the following: .. :

. '"(1) periodié reporting on the utiiization
or efforts. at obtalning utllization that are
being made by the licensee with particuiar
reference to the plan submii’.ted Provided,
That any such information may-be treated

by the Federal agency a8 commercial and

finanelal information obtained from & per-
2on and privileged ehd confidential and not
subject to disclosure under the Freedom of
Information Aect; -

“(2y the right of the Fedetal agency to
terminate such license In whole or in part

-If it determines that the licensee is not ex-
-ecuting the plan submitted with its request
for & license and the ilcensse cannot other-

wise demonstrate to the satlsfactionl of the
Federal Agency that it has ‘takeh or can be
expected to take within a’reasonable timie,
effective steps to achieve practical applica-
tion of the invention; -

“(3) the right of the Federal agency to
terminate sueh llcense i whole or'in part if
the licenses Is In breach of an agreement
obtained pursuant to paragraph (b) of sec-
“tion; and-

(4} the right of the Federa.l a.gency to
terminate the license in whole or in part if
‘the agency determines that such action is

-necessery to meet requirements for public

' use specified by Federal regulations issued

“(B) the desired practical application has

lusive or partially exclusive licens-
- (©) exclusive or partlally exclus ! disposition of rights In subject inventions

ing is a reasonable and nhecessary incentive
to call forth the investient of risk capital

and expenditures to bring the invention to .
-practical application or.otherwise promote

the invention’s utilization by the public; and

“{D) the proposed terms and. scope of ex- .-

clusivity are not greater than reasonably
necessary to provide the incentive for bring-
ing the Invention to practical application

after ‘the date of the license and such ree
quirements are not reasonably satisfied by
the 11censee

" 9211 Precedence of chapter -

“{(a} This Chapter shall tike precedence
over any other Act which would require a

of small business firms or nonprofit organi~
Zations contractors in & manner  that is
inconsistent with this chapter, Including bug
not necessarily limited to the following:

*(1) sectlon 10{a) of the Aet of June 29,

: 1836, as:added by title 1 of the Act of August
: Ifir 1946 (7 U.B.C. 427i(a); 60 Stat. 1085):

or otherwise promote the inventlion's utiliza+

tion by the public. .
. “(2) A Pedersal sgency shall not grant such
exclusive or partially exclusive license under

“ paragraph (1) . of this subsection if it deter-

mines that the grant of such Mocense wil

ténd substantially to iessen competition or

result in undue concentration In any sec-
tion of the country in any line of com-
merce to which the technology to be licensed
relates, or to create or malntain other situa-
'i;ions ‘inconsistent with the antitrust laws.

“(3) First preference In the exctuglve or
partially exclusive llcensing of federaliy

owned inventions shall go to small business |

firms submitting plans tha$ sre detérmined

by the agency to be within the capabllities

of -the. firme: and ag likely, if-éxecuted, to

es-.any plans submitted by applicants tha.t
are not smell business firms.
t(d) - After  conslderation of whether the

‘interests of the. Federal Government or
. United States industry in forelgn commerce

‘bring the invention to practical application | mients of 1060 (50 U.5.0, 167b; 74 Btat. 920);

will be enhanced, any Federal agency may-
grant exclusive or partially exclusive li- .

‘tenses 1h ahy invention covered by a foreign
. to tederally owned inventiéns on behalf of ~
the Federal Government either directiy or .

patént” application or patent,. after publie
notice and opportunity for filing written ob-
lections, éxcept that a Federal agency shall
not grant such exclusive or partially ex-

clusive license if 1t determines that the grant :
of sueh ifcense will tend. aubstantially to

lessen competition or result-in undue con-
centration in any séction of the eountry- in
any ‘line of commerce to which.the tech-
nology to be licensed relates, or to create or
maintain other situations inconsistent with
the antitiust laws

*{(2) section 205(a) of the Act 6f August
14, 1946 (7 U.S.C. 1624(a); 60 Stat. 1090);
“(8) seetion 60%(c) of the Federal Coal

-Mine Health and Safety Aot of 1960 (30 U.8.C.

951(c} 88 Stat. T43);
“(4) section 106(c) of the Natlonal Traffic
and Motor Vehicle Safety Act ot 1066 (16

'USC 1836 (¢) ;-80 Stat. 721); -

“(5). section: 12 of ‘thé Natlonal Sclence
Founde.tion Act: of 1960 (42 YE.C. 1871(a);
82 Stat, 380);

“{6) sectlon 152 of the Atomic Energy Act

‘of 1854 (43 U.8.C, 2182; 68 Stat. p43);

"(T) section 305 of the Natlonal Aeronau-
tics anid Space Act of 1958 (42 U.8.C. 2457);
“(8) section 8 of the Coal Researchi Deével-
gp;i;ent Act of 1960 (80 US,G 666; 74 Stat.
3
H{9) section 4 ot the Heolium Act Amend-

“(10) -section 32 of the Arms Control and
Disarmament Act of 1961 {22 Usc. 2672; 75
Stat. 634);

-#({11) -subsection {e) of section 302 of the

Appalachian Regional Development Act of

1965 (40 U.8.0. App. 302(e): 79 Stat. 5);

“(12) subsection (a)(2) of section 216 of
title §8, United Statea Code;

“(13) section O of the Federal Nonnuclear
Energy Research and Development Act of
‘1974 (42 T.8.0. 5001; 88 Stat. 1878);

*(14) mection 3 of the Act of June 22, 1978
(42 U.8.C: 19504, note; 80 Stat. 694); .

“(16) subsection (d) of section 6.of the
Saline -‘Water Conversion Aet of 1971 (42
U.5.0C. 1958 (d); 85 Stat. 161):

“(18) -section 303 ‘of the Water Resoirces
Research Act of 1964 (42 U.5.C. 1981c-3; T8

tat. 332);
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(17} section 5(d) of the Qonsymer Prod-
1211);

*{18) section 3 of the Act o! April §,/1944.

(30'T7.8.0. 323; 658 Stat. 191);
“(19) section 8001 of the Sclid Wagte Dis-
posal Act (42 U.8.0, 6981; 00 Stat, 2020)%

“(20) section 306(d) of the Surface Min< |
ing and Reclamation’ Act of 1977 (80 UBLC. |

1226(d); 91 Stat. 456);

“(21) sectlon 21(d) .of the Faderal Fira |
- Prevention and Control Act of 1974 (16 U.8.0.

2218(d); 88 Stat. 1548);
- - “(22) section 6(b) of the Solar Photo-
voltale Energy Research, Development and
Demonstration Act of 1878 (42 U.S.C. 55685
(b): 92 Stat. 25618) ;'and
(23} section 12 of the Native La.tex Com-=
mercialization and Economic Development
Act of 1978 (7 U.8.C. 178(]); 82 Stat 2583).
The Act creating this chapter shall be con-
strued . to take precedence over any future

Act unless that Act specifically cltes this Act .
and provides that it shail ta,ke precedence

over this Act. . .

“(b) Nothing in this chapter 18 intended
to alter the effect of the laws cited In para-
graph (a) of this section or any other laws
with respect to the dlsposition of rights in
inventions made in the performance of Yund-
ing agresments with persons ofher thai non-
profit organizations or small business firms,

“(c) Nothing in this chapter is intended

" to limit the authority of agencies to agree to’

the distribution of rights in Inventions made
in the pertormance of work under funding
agreements with persons other than non-
profit ‘organizations or small business firms
“in accordance with the Statement of Govern-
ment Patent Policy issued by the President
on August 23, 1971 (36 Fed. Reg. 16887),
agency'regulations, or other applicable regu-
1ations or to otherwise limit she authority of
agencles to agree to allow such persons to
retain ownership of such inventions.
“% 212, Relationship to Antitrust Laws
“Nothing In this chapter shall be deemed
to convey to any person immunity from civil

- or-criminal liability, or to create any defense ..

‘to actions, under any antltrust law.”. " -
SEC. 202, AMENDMENTS T0 OTHER ACTS,

The following Acts are amended as follows! -
..{&) Sectlon 166 of the Atomlc Energy Act =

of 1954 (42 U.B.C, 2186; 68 Stat. 847) 'Is

amended by deleting the word.s “held by the -

Commission or”.

(b} The National Aeronautics and Space
Act of 1958 is amended by repealing. para-
graph (g) of section 305: (42 U.S, c 2467(g);
72 Stat. 436).

{¢). The Federal ‘Nonnuelear Energy Re-
search and Development . Act. of 1074 °ls
amended by repealing paragraphs (g). (h),
and (1) of section 9 (42 U.S.C. 5908 (g) (h),
and (1); 8B Stat. 1889-1881).

Sec., 203. EFFECTIVE DATE. = .

This title shall take effect one hundmd and
elghty days atter the date of 1ts enactment,
ezcept that the regulations referred to .in
gection 201, or other !mplementing regula-
tions, may be issued prior to that time.

Subtitle B—Reexamination of Patents:

Sec, 210, I’nmn. ART Crmrmns AND Rmmu-
INATION.. -

(a).-Title 26 or the United sta.t.es COde is
amended by adding after chapter 29 th.e fol-
lowing chapter:

“Chapter 30—PRIOR ART OITATIONS o
PATENT OFFICE AND REEXAMINATION
OF- PA’I‘EN‘I‘B :

“Sgo;

“301.. Rules established by COuun.tssioner of

Patents.
“302, Citation of art.
303, Bequest for examination,
“304, Determination »of issue by Commis-
-sloner of Patents,

#305," Reexamination ~ordered by Commis-
“gloner of Pa.tents

"306 Response or a.mendment by patent
° OWHer.. . )

-“30'? Appeals,
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: "303 Certificate of patentabiiity; unpatenta-
uct Safety Act (15 UBO aoM(d}. 88 Sta.t. i : :

bility and cleim cancellation..
“30p. Reliance ofi; art in court.

“310, Stay of eourt procesdings to permit

Office review.
“311. $Memissal of complaint,

"! §01. Rules established by Commissioner

of Paterits

‘“ihe Comimissioner ghall. establish rules '

and regulations for the citation to the Office

of prior art paténts or Publications, perti-,
'uent to ttie. validity of patents, and for the .

Cpricr. art.

" reexsifhation of pe.tents 1n t.he light of such s

“§ 302; Citation- 01' art

“Any person may, at any time within the
period of enforceability of a patent, elte to
the Office prior patents ar publications
which may have & bearing on the patentabil-
ity of any clalm of the patents: Provided,
Triat the person clting such prior art ideh-

t1fies in, writing the part{s) of the samie con-"
" sidered pertinent and theé manner of apply~
“ing the same  to At least ohe ¢laim of the

patent. The writing- 1dentitylng and apply-
lng the same shall become a part of the
official file of the patent. The identity of the
person cliing the prior art will be excluded
from: such ﬁlﬁ upon his raquest to’ remam
anonymous, :

“§ 803. Request for examination .

“ANy petion may, at any time within the

period of enforceability.of & patent, request

reexamination of the patent -as to .the
patentability of any claim thereof -in the
light of any, prior art cited under the provi-
slons of section 302 of this chapter, by Aling
in the Office 8 written request for such re-
examination accompsanied by a reexamina-

 tlon fee prescribed saccording to this title

-ezamination of”such claim, is ralsed by .the

and By & statement of the. relation of such

prior art to the patentubility of the claim
or claims involved. Unless the requesting

person is the patentee, the Commissicner
shall promptly send a copy of such request
and statement to the owner of the patent
appearing from the records.of the Office at
the time of the fling of -the regquest.

“§ 304, Determination of issue by Commis-

< - Gioner’ of Patents =

“(a) Within 80 days: rolgowlng the filing
of a réguest for reexamination under section
‘303 of thls chapter, the Commissioner shall
mnake & detérmination as to whether a

ing any claim of the patent concerned, not
previgusty considered in examination or re-

consideration, with or “without sny other

-prlor art, of the prior art whbich has been
~eited i relation’ to -the patent according

"§ 305‘ Reexamjnation ordered by COmmis- T

to sectlon 302 of this chapter, The Commis-

‘sioner on his own initiative may make guch

& determination gt any time.

“(b) A record of the Commissioner's de-
termination under paragraph (a) of this
section “shall be made in the flle of the

patent, and a copy of 1t sent promptly to
the owner of the patent, .

“{c)-A. determlnation by-the Commissioner E
Le). y - such: reguest, was flied in the Office within

pursuant to: ‘paragraph: (a) of:this- section
that. such a. hew question: of - patentability is

nob so raised shall he.. ﬁnal and: nonappe&la- ’

ble.
-:slonér of Patents -

paragraph (a) of section 304, the Commis-

storier finds that a substantial new eiiestion '

‘6f patentability s.ﬂ'acf.ing & claim or eldima
4f -the patent is raised by consideration of

the paterts-aiid publications-that have been -
-cltzd in relation to the patent according to
section 802 of this chapter, he shall order -

a reexaminsation of the patent for the résglue
tion of ‘{he-‘questicn, and shdll proceed to

resoive 1§ as though the clafin or claims in-

volved were present In a pending appiication.
The patént owner shall be given s reasonable
pefod, not léss than: two months, after the
filifig - of - the" reexsming order; within

sube--
‘stantial new question of patentability afrect-
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which he may file & statement on such ques-
tion for consideration in the reexamingtion.

- The patentee shall serve & dopy of such-state«

ment on‘any person who-has requeésted exam-

ination accordinhg to.section 303 of this chap-,
ter and such person shall have the right.
within a period. of .two months from such -

gervice, to sulimit a reply to the pateritees
statement. Any reéexamination procdeediig
under this section shall be condvcted with
special dispateh within the Office.

“§ 306 Response or- amendment by petent
_owner . ..

"The patenit owher shau be provlded )
opportinity -in ‘any reexamination proceeds
ing under this chapter to ameénd any claim
of his patent in order to. distibguish the
claim from prior art clted according to sec-
tion 302 of this chiapter, or in response to &
decision advérse to the pateritability of the
claim, but no amendmernt énlarging the scope

- of & claim shall be permitted in s reexam-

Ination proceeding: under this ehapter. :
"5 307. Appen.ls

‘“The owner of a patent {nvolved in & reex-
amination proceeding under this chapter may

- appeal from a final decision in such pro-

ceeding adverse to the petentability of any
claim, or amended claim, of the patent

g 208, Certiﬂeate of pateniabiiity; unpat-

,eniabllity and claim cancellation
“When, In & reexamination proreeding

under, this chapter the time for appeal has

explred or any appeal proceeding has ter-
minated, the Commissioner. shail issue and
publish a certificate canceling any claim of

- the patent finally -determined in such pro-

ceeding or on appeal therein to be unpatent-
ehle, confirming any claim of the patent
80 determined to be patentable, and incor-
poratifig in the patent any amended claim
‘thersof so determined to' be patentable,

- #g 309, Rellance on art in court

"(a) No paterit or (printed) publication
may be relled upon ag evidence or non-

patentabllity in a civil action Involving an -,

i1ssue of valldity or Infringement of-a patent
unlesd (a) the patent or publloatlon was

. cited by or:to the Office during’ prosecutlon

of the application for the patent or was sub-
mitted for consideration by the. Office in
accordance with sections 302 and 303 of this
chapter and was actually considered In ac-

..cordance with.sectlon. 304, or (h) the court,

Aupon motion, concludes such submission and
reconsideration to be unnecessary for its
adjudication of the issue of validity -or m-

_L_Iringemem:.

*“(b) The limitation pro«vided by this secs
tion shall apply In any civil setion in which
a pleading presents a claim for infringement
or for adjudication of the validity of a
patent, upon .the basis of the contents of

. the patent file as it existed on the date of

the Aling of such pleading, excepting that a
party may rely upon & patent or publica-
tion clted Iater, and upon the final deter-
mination had on a request for reexamination

in the light of such patent or publication if

such -patent or publication -was cited and

the pertxl of & stay ordered by:the court in
sccordance with sectlon 310 of this chapter,
"§ 310. Stay of court proceedlngs to permit
QOffice review -

i (a) Any party-to'a clvil actlon agamst

"If ln & determination’ made pursusat to *- whiont & pleading presents a cliim for in-

fringement or for adjudication of the validity
of o patent shall haveé the right, by motion
brought before ‘any résponsive’ pléading, to

secure a stay of all proceedings In ths action
by order of tlie court for 4 period, not less
than four months, sufficient 6 'énable such
party to gearch for and cite patents or pub-
lications considered pertinent to the patent

and to request reexamination of the pateért .

in view of such prior art according to sec-
tions 802 and 303 of this chapter. If such

ps.rty files a request for such resxamination
in the Office and serves and files a -copy of
10 tfxe actton .within the perlod of the stay
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: provided by such order,.the stay shall be
" extended by further order of the court until i

at least 20 days after the final determina- |
tion of the request for reexamination.

“{b) The court, on motfon and upon such -
terms as are just, may at any time stay the

‘proceedings in a civil action i which. the

validity of & patent is in issue for a périod
sufficlent 16 eriable the moving party to éite
to the Office newly discovered additional
prior art in -the ‘nsture’ of patents or
(printed) publicationi and to secire final
determination of & fequest for reeaxamina-

‘tion of the patént i tae light of such addi-

tional prior arf, provided the court finds that
such additional prior art,in fact, constitutes .

~newly discovered evidence which by due dill-

gence could not have bien discovered in time
to be clted to and considered by the Office
within the period of a stay of such proceed-
ings that was or ‘could have been secured
nccording to subsectlon (a) of this sgction.

“§ 311, Dismissal of complaint

“The party or parties whose complaint
commencing & clvil action presents g claim
for infringement or for adjudication of the
valldity of a patent shall have the right, by
notice served vpon the other party or parties
and filed in the action at any time within
the perlod of & stay ordered by the court pur-
suant to section 310 of this chapter, to dis-
miss such complaint without prejudice and
without costs to any party.”,

TITLE ;II-—-AMENDMEN’I‘S TQ THE INTER-
NAL REVENUE CODE OF. 1954 ,
SHORT TITLE; AMENDMENTS TO 1954 CODE -
-8Ec, 801. (a) This title may be cited as the
-“Small Business Research and- Development
Tax Incentive Act of 1979". -

(1) Except as otherwise expressly provided,
whenever in this Act an amendment or re-
peal is expressed in terms of an amendment
to, or repeal of, a sectioh or other provision,
the reference shall be considered to be made
ta a section or other proviston of the Internal
Revenue Code of 1954,

RECOGNITION OF GAIN ON SALE GF SMALL
BUSINESS STOCHK

See. 302. (a) (1) Part IIT of subchapter C
of ‘chapter 1 (relating “to nontagable ex-
changes) is amended by adding at the end
thereof the following new section: )

“Sgc. 1041. SALES OF BMALL BUSINESS STOCK.

“{a) NONRECOGNITION oF GAIN.—Tf small
business. stock is sold, gain (if any) from
such sale shall, at the election of the tax-~
payer, be recogiized only to the extent that
the taxpayer’s saple price exceeds the cost of®
small business stock purchased by the tax-
payer within 18 months after the da're of
such sale,

... "“{b) DEFINITIONS; . SPECIAL RULES —TFor
purposcs of thls section-— :

“(1) SMALL BUSINESS sTocK:—The term
‘stall. business. stock’ means common or
‘preferred st;ock 1ssued by 8 small business
cohgefn. . -

“{2Y SMALL wemnss CONCERN-— .

(A} IN GENERAL.—The term ‘smail busi-
ness goncern’ mesns & domestic corporation
or small - business Investment -company
{other. than an electing small business cor-
poration &s defined in gection 1871(b))— -

(). which does not, for the taxable year
tn ~which such stogk. ls Issued, have passive
investment . income (as defined  in - section
1372{e} (5) (C)) .in excess of the limitation
set forth in section 1372(e){5){A), and

. “{li) ‘the equity. capital (within the mean-
ing of the last sentence of section 1244({c) (2},
as in effect on November. 5, 1978) of which
daes not exceed 836,000,000,

“{B) Coz«mot..mn -CORPORATIONS.—In the:

case of B corporation which is a member of &
eontrolled group of corporations (as deﬁned
in section 1563(a){1)), the equity capital of
ail members of the controlled group shall be
treated, for purposes of paragraph {1} (A} of .
this subsection, as the equity cepltal of” the

1ssulng corporation. : DR

- *{3). STocK ACQUIRED BY- unnsnwnm—-
No-scquisition of stock by an ubiderwriter
in the ordinary course of his tradé or bBusi-
ness a3 an underwriter, whe&her or not guar-
enteed, shall be' treated ‘as a purchése for
pUrposes of subsection (a).

“(4) DEFINTTION O©F SMALL m:rsxm:ss m-
VESTMENT COMPANY.—The term ‘small busi-
hess ' Iavestment compsny ‘has the .same
megning es when sueh term 15 vsed in title
III of “the Small’ Business’ Investment Com-
pany ‘Act of 1958 (16 U.8.0. 881 ‘et peq.),
except that such terin shall rot include an
electing small business corporation (a.s ‘de-
fined in sectioh 1371(b)). =~

*(¢) LrvaTamoN.—Bithséction. . (a) “'shall
only. apply to galn atirlbutable to sale of
small business stock with respect to which
the taxpayera holding period 1s more than
12 _months, .

“{d)Y Basmg or SMALL Busmsss Srock. —
The basls of small business stock purchased
by the taxpayer during the 18-month period

-shall be reduced by the amount of gain not

recognized solely by reason of the applica.tion
of subsectlon (g). If more than.one share of
small -business stock 1s purchased, such-re-
Quetion in basts shall be applled to each
such share in chronological order. of pur-
chase. The amount of the reduction appli-
cable to each share shall be determined by
multiplying the maximum galn not to be rec-
ognized . pursuant to subsectlon (a) by a
Iraction.the numerator of which 1s the cost
of such share and the denominator of which
is the total cost of all such shares.

“({e). STATUTE OF LIMITATIONS.—IF during
8 taxable year g taxpayer sells small business
stock at a gain, then— E

“(1) the . statutory period for the assess‘
ment of any deficlency attributable to any
part of such gain shall not expire before the
-expiration of 3 years from the date the Sec-
retary 1s notified by the taxpayer (in such
manner &s the Secretary may by reguletions
prescribe) of—

“{A) “the taxpayer's cost of purchasing
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Ay B umma—m tarm #Tiet ama.u
business eapital gain’ means the excess of—
CC L) an asount squal +5° the excess of (1)
the gain from the saleé or. ‘exchange of any
small business stock held for more than 5
years, over (H) any loss from the sale or
gxchenge - of any small busmess etock held
more than 1 year, over - -

*{11) the nat short-term: eapltnl ‘tosg: from
the sale or exchange of small business stock.
-+ *(B) -.COORDINATOR WITH EUBSECTION (&) .—
I &-taxpayer has net small business capital
galn for any tazable year, any gain or-loss
taken Into account in computing such gali
shall not be taken into account for purposes
of computing net capital galn under sub-
section (a}.

©*(8) SmMALL BUSINESS STOCK.—The terms
‘amall husiness stock’ means common or pre-
ferred stock issued by a gualified small busi-
ness concern (within the meamng of section
192(5)) .

B () 'I‘he amendments made by thig section.
sha.ll apply with respect ‘to &OCIC a-cq\m'ed
ter December 81,1879, = . }

| . NET OPERATING LOSS CARRYOVERS .

SEC; 302, (a) Bubsection . (b)(1) of section
173 (relating to net cperating 1oss deduction)
is amended by adding at the end thereof the
tollowmg new subparagraph:

“{J) In the case of & qualified amall busi-
ness concern (as defined in subsection (J) ),
& net operating ioss for any taxable year be=
gluning after December 81, 1879, shall ngt
be a net operating loss carryback to any tax-
able year preceding the year of stuch loss, but
shall be a net operating loss carryover to
each of the 10 taxable years following -the
year of such loss.”,

(b) Bection 172 is amended by actding at
the end thercof the Tollowing new subsection:

“(]) QUALIFIED SMALL BUSINESS CONCERN,r—
For purposes of this section, the term 'guall-
fied small business concern’ means a smail
business concérn (within the meaning of

. section 1041{b) {2) )} which during the 3 tax-

small ‘business stock which the" taxpayer

claims results in nonrecognition of any part
or such gain,

“{B) the taxpayer's intentlon not to pur-
chase property within the period specified in
paragraph (2), or

“(C) & fallure ‘to make such purchase
within such period; shd .

{2} such deficiency may be assessed he-
fore ‘the-expiration of such -3-year period
nothmthstanding the provisions of ‘any
other law or rule of law which would other-
wise prevent such assessment.”, .

(2) Section 1223 of such Code Is aniended
by redesignating paragraph (12) as para~
graph {12y and by 1usert1ng a new pamgraph
{12} as follows: "=

“(12) In determining the perlod for Which |
the taxpaver has held .small business stock

the acquisition of which resulted under sec+
tion 1041:in the nonrecognition of any part
of the gain.realized on the:sale-of small bust-
ness stock, there shall be included. the pe-
riod for which small business stock with
respect to which gain was not recognized had
been held, and the period such replacement

- smell business stock was held as of the date

of such sale or exchange.”.

{3) The table of sections for part III of
subghapter. O of chapter 1:.0f such Code is
amended. by adding. at the end thereor the
following new item:
~-"SEe. 1041, Sales nf small business stock ”,

{b) Sectlon 1202 .(relating te deduction for
capital galns) is amended by redesignating
subsection (c) as (d) eand by adding n.fter
subsectlon {b} the following: . .

“{c) Smarr BusiNess DeEpucTIoN.—

“{1} IN GENERAL~-If for any taxable vear.

a taxpayer other than a corporation hLas a
" net gmall business eapital galn, 80 percent of
the amount of such gain shall bea deductton
from gross income.

“({2} NET SMALL BUSINESS CAPITAL GAIN.—

n.ble years: preceding the taxable year,.or if
the concern has not been in existence for'8
taxable years, during all texable years of the
concern (ircluding the taxable . -year), had
research ' and . experimentsl - expenditures
(within the meaning of section 174)—

“{1) the average-of which was 3 percent
or more of gross revenues during such tax-
able years, or

*(2) which exceeded 6 percent or more of
BrosS revenues during ‘any .one of auch tax~
able Years.".

{e) (1) Subparagraph (&) of section 1'!2(b)

1) iz amended by striking out “and (H) e
and Inserting “(H) and-(J}". -

(2), Subpargraph (B) of gection 172(b) (1)
i€ amended by striking out "s.nd (F) . and m-'
sertlng *, (F), and (J)" ,

-(d) The amendments made by thls section-
shall apply to taxeble years: beglnning n.rter'
December 81, 1970,

RESEARCH AND EXPERIMENTATION DEDUCTION

‘8re, 304. (a) Bectlon 17¢ (relating to re-
search . and - expéfimental expenditures) Is
amended by redesignating subsection (e) as
{I) end by inserting after subsection '(d) the
followinn- new subséciion:

“(e) QUALIPIED SMALL Business Cowcz:nn —
Notwithstanding the provistons of subsection
{bY(1¥(C) or (C}, & qualified small business-
congern {within the meaning of section 172
(1)) may-elect—

(1) for purposes of eubsect.lon (8), to treat
research and experimental expenditures for
the acguisition or improvement-of property
which 1§ subject to an allowanee under gec~
tion 167 or 611 and which constitutes re-
search’ equipment as expenses not ohargea.ble
to capita] account, snd -

“{2) for purposes o! subsection (o), to
treat research and experimentsl- ‘expenditires
for ‘any property subfect to an allowance
under section 167.or 611:as deferreq expenses,
except that in the case of a bullding or its
structural components, the term 120 months'
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shall be substituted for ‘60 months’ in parl-
graph (1) of such subzection.”.

{b) The amendments msde by thig eact.lon
shall apply to taxable years beginning after
December 31, 1879, for expenditures made
after such date. -

EXCLUSION FOR AMOUN“I‘S nmerren m azszevr.
FOR. REREARCH AND- DEVELOPMENT - :

Sec, 306: (a) Subpart B of part II of eub.-
chapter E of chapter 1 of the Internal Reve-
nue Code of 1054 (relating o taxable year in
which items of gross income inciuded) Is
amendad by adding at fhe end thereot the
following new section: -

“Snc 459. RESERVE FOR RESEARCH AND Dxm-— .

'OPMENT.
*{2) EXCLUSION OF CERTAIN DEPoél:"rs mTo
RESERVE FOR RESEARCH AND DEVELOPMENT -~
“(1) Ix GENERAL—I1 the case of & small
business concern engaged in g trade or busl-

ness other than real estate; the gross income -

of the taxpayer shall not inelude the amount
of any income received by the taxpayer durs
ing the taxable year which is.deposited intoa
reserve for research ang development,

“{2) LIMITATION ON EXCLUSION. —Paragraph
(1} shall not apply:to the amount of income
which 15 deposited in a reserve-for research
and development during the taxable year to
the extent that'the amount of such income
oxceeds the least of the following amounts:

“{A) 10 percent of the gross revenues of
the taxpayer for the taxable year from Such
trade or business,

“(B) $100,000, or ’

*(C) the amount of research ahd experls
mental expenditures which ‘may be taken
into account- by the texpayer for such year
under sectfon 174.

*(b) EXCLUSION FOR AMOUNTS T'SED FOR, RE~
SEARCH AND DEVELOPMENT,—In the éase of any
amount which Is paid from a reserve for
research and development end which is used

by the taXpayer for research and experimien~

tal expenditures which  may be taken fiita
account by the taxpayer for such year under
section 174, no deduction Snall be allowe.ble
for such-expenditures,”

“{¢) INCLUSION IN  QROSS .INCOME  FOR
AMOUNTS FroM RESERVE NOT USED For RE~
SEARCK AND DEVELOPMENT—In the case.of
any amount which is pald from a reserve for
research and developrient for any ‘purpose
not described i Bubsection (b), the gross in-
come of the taxpayer shall Include, for the
taxable-year 1n which such amount Is pald
or otherwise made available to the taxpayer
or any other person, an amount equal to
150: percent of the amnount so paid or other-
wise made avallable. during the taxable yea.r

“{d) 8pecraL Ruirs,— °

-* (1) CoNTRIBUTIONS ‘TO Rmsmvs ONLY m

CASH,—A contribution «to & reserve’ for re-A
search ang deve!opment may bie made only

in cash, and any reserve for research and de=
velopment 10 which a contribution other
than cash is made shall not he taken into
account under this section.

“(2) TREATMENT OF RESERVE. WHFRE TARX=

PAYER CEASES TO BE A SMALL BUSINESS CDN-'

CER.‘N' S v

“(A) IN GENERAL -—In the case of a. small
buslness coricern which ceases to. be.a smell
business concern (other than by reason of

the acguisition of stock or ‘assets of. such

concern by any other person) the. reserve
for research and development of, such. cons
cern shail continue to be treated .ps such: &
reserve for a small business coneern, except
that no: further contributions may be made
to such: reserve beginning with the taxable
year In which such: concern: ceases t.o be a
sm&ll business:.concern.

“(3): INCLUSION: TN INGOME wx—mns ‘aMALL,

BUSINESS, CONCERN ACQUIRED BY OTHER BUSI-
ness—In the case of & small business con-.
cern which ceases to be-a small business cone
cern by reason of the acquisition of the stook
or assets of such. concern by.any other per-
gox;, 160 percent «of: the amount of the:

erve:

TEXT

for research and ‘development.of such col-
cern a8.of the date of such acguisition ghall

be immediately included in gross income as -

of such date.

 “{e). BMarLr, ByBINESS. 'CONCERN DEFINED.—
For purpoges of this gection, the term ‘small
business concern’. mesns any small business
concern: within the meahing of section 1041

(b).(2)-

“(f)_R=comps; REpoRTs; 'REGULATIONS,~—

“(1) RECORDS AND EEPORTS.—Ench tazpayer
who mmintains a reserve for research and de-
velopment shall keep stich records and make
such reports as the Becretary ghall: by regu-
latlon prescribe., .
43y REGULATION—The. Socretary - shall
prescribe such regulatiohs 88 may be ap-
‘propriate to’ carcy out the purposes of this

‘gection.';

(b) 'I'he table of sections for such subpart
B is amended by Inserting after the 1tém re-

" lating to section 458 the following new Item:
_"Sec 459, Reserve ror research and devemp-

ment.”,

{¢); The emendmenfs made by tms section
‘shall apply to taxabla yem-s beginmng after

-December 31, 1978

RESTORATIOH‘ OF PRIOR LAW FOR QUALYFIED
BTOCK OPTIONS

SEc 308, (a) (1) So much of section 422(b)
(relating to cqualified stock options) as pre-
cedes paragraph (1} thereor 1s amended 1o
read as follows: :

“(by "QUALIFIED ‘STock OPTION.—For pul'-
poses of this part, the te¥m’ ‘qualified stock
option’ means an option grented to an indi-
viduale— *

“(A) after December 31, 1963 {other tha.n
& restricted stock optioh: gra.n{:ed pursuant to
& contract deseribed 'In ‘section 424(e) (3)
(&) ), and before May 21, 1076 (or, if it meets
the requiremeints of subsectlon (¢) (7), grant=
ed to an individual after May 20, 1876, and

‘héfore Jantiary.1,1980), or

“w(B)’ after December 81, 1979 (other than
such, & restricted stock option),

for any reason connected with his employ-
ment by a corporation, 1f granted by the eme
ployer corporation or 1ts parent or subsidiary
corporation, to purchase stock of gny of such
corporation, but only if—*, -

(2) . Paragraph {T) of section. 422(0) (re-
lating to special rules) is amended by Ingert-
ing “and before January .1, 1980 after “May
20,°1976” each place it appeats.,

(b) Paragraph (3) “of guch ection 432(b)
is amended by, strlking out e inserts
ing “10” y

(¢) The amendments ma.de by th.is section
shall apply to oplions granted after Decem-
ber 21, 19’79 in taxable yea.rs endlng after
such ‘date,

SUBCHAPTER 8 coammnons AT mc:.u-nn: 100

SHAREHOLDERS AND auachEn C_CORPORA~

TIONS . :

SEC 307. (a) Paragreph. (1) of section 1371
(a) of the Internal.Revenue Code- of 1954
(defining .small .business. -corporation) Is
amended by striking out “16 shareholders”

. and inserting 1n lew thereof “100 share-

holders'. .

(b) Paragraph (2) of aection 1371(3.) of
such Code is amended—. - -

(1) by striking out.“and other than” atter
"“estate” and insertlng 1n Ileu thereor k:
comma, and .

(2)- by inserting *, or &' eorporetioh which
is.& venture ¢apital corporation described in
subsection (f)' after “subsection. (e)™.

{c} Section: 137t of such: Code 15 amended
by adding: at. the: end thereof the. following:

*“(£);. VENTURE- CAPITAL CORFORATION.—The:

term: ‘venture eapital corporation means: any

corporation—

¥(1) which is engaged or proposee to- en-
gage primarily in the business of furnishing.
capital (other than short-term paper) to.in-
dustry,

financing promotional . enterprises,.
purchasing securlties of issuers :or whlch no-
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ready market 15 In existence, or reorga.nizlng
companies or similar activities; and

. *{(3) aut least 60 per centum of the net
mets of which (exclusive of Government
securities, short-term: paper and cash items).
at cost consist of securlties which were—

“(A) acquired directly’ from the issuer
thereof in a. transaction or transactions. not
involving the registration of the securities
under the Securities Aot of 1933 or pursuant
to the exercise of options, warrants, or rights
acquired in such transactions;

“(B) -received in & reorganization or.in an
exchange: offer In exchange for securlties acw

quired pursuant to subpm‘agraph (A) of tms

paragraph; or .

“(C) distributed on or with mpect to-any
securities referred to.in subpasgraph (&) or
gubparagraph (B) of this paragraph.”.

(d) The amendments made by this section
shall apply, to ta.xa.bie yeem beginnlng after
Pecember 31, 1879,

TITLE IV--BEGULATOEY FLEXIBILITY

SHOE'.I.‘ TITLE

" Szc. 401 This title mey be otted: as the
“Regulatory Floxibility Aot . .

. FINDINGS AND' m:repcrsms

Smc 402, (s) The Congress finds that--

(1) in numerous instances compliance
with Federal regulatory:and reporting re-
quirements lmposes lnequitable demands
and burdens on.
nesses, small organizations, and small gov-
ernmental jurisdictions; . -

'(2) regulatory efforts to protect the. health
safety, and economlic welfare of the Nation
have in many instances Imposed unnecessary
and: burdensome legal, accounting, and con-
gulting costs upon Individuals, small ‘busi-
nesses, small organizations, and small gov-
ernmental jurisdictions and ave adversely at-
fecting competition in the marketplace;

. .(8).the scope and volume of rules or-regu--

lations have created high entry barriers in
many industries and have discouraged poten-
tial entrepreneurs. from mtroducing bene-
ficial products and processes; '

(4) the practice of treating all regulated
individuals, businesses,  organizations, and
governmental jurisdictiohs as equivalent has
led to Inefficient use of regulatory agency re-
gources, enormous enforcement problems,
and, in some cases, actions Inconsistent with
the legislative intent of health, safety, en-
vironmental, and economic welmre legis=-
Iation;:

+.(B) in many lnstances reasonable alferng-
tlve rules or-regulations could be adoptéd to
minimize: adverse economic-effects on Indl-
viduals, businesses, organizations, &nd gov-
ernmental furisdictions’ subject to regula-
tion without significant: loss of regulat-ory

efficiency; .

(6) ‘Government {nformation collection has
not adequsately weighed the privacy rights of
indivlduals-and ‘enterprises against the need
of the Government for-infoimation hecause
the deslgn-of the regulatcry process has en-
couraged regulators to treat. inrormation as
afree good;.and. - .-

~('T) ‘deep public d&ssatisfaction with the
regulatory rocess hay stemmed in large part
from: a- publle perception that burdensorde
rules: or regulations fall to. oorrect key na-
tional problems. - -

(b) It Is the purpose of this ‘title to ese
tabllsh as'a principle of repulatory issuance:
that regulatory and informationed' require«
ments fif: the: scale: of the 1ndlvlduals busts
nesses, . organizations, - and’ gowernmental:
Jurisdictions subjfect to: & rule and that fewer
and: simpler requireinents’ be-made of’ indi-.
viduals, smalk omnlzatlons, small businesses,
and smsll goverhmental’ jurisdictions: To
achieve such’ principle, agencles are em-
powered -and: encouraged- to issue rules or
regulations which anply differently to differ-
ent -segments of- the regulated population:
and: aro- requlred to solicit nd consider al-
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ternative regulatory proposals from the pub=
1le prior to the adoption of final rules.” ~

AGENCY. RULEMAKING REQUIREMENTS . < -
" BEC. 403. (a) Bectlon B53(b) of title &,

United States Code, 1s amended—

(1) by striking out the word ‘“‘and” at the
end of paragraph {2); - EPRER

(2) by striking out the period ai.the end
of paragraph (3) and inserting a semicolon;
end . . . e T Rl

(3) by adding immediately after paragraph
(8) the follawing: Rt
. *(4) the pgoals and

‘ ‘rule} T Lo

#(5) the estimated nuhber of individuals,

businesses, organizations, and governmental

purposes ‘bf. fha pfq-

jurisdictions to wiich the proposed rule

“would apply: - i

(8} 8 statement that the agency séeks
and shall consider alternative proposals to
the proposed rule which would accomplish
the gosls and purposes of the proposed rule
while substantially reduclng the adverse
economic impact 6f the rule oh Indlvidusals,
small businesses, small organlzations, snd
siall govermmental Jurisdictions affected by
the rule through— . . ~
©w(A) the establishment of differing com-
plianice or reporting réquirements that take
into account the amount of resources avall-
eble to Individuals, businesses, organizations,
and governmental jurisdictions;

*“{BY mn exeinption from coverage of the
proposed rule, or ahy part thereof, for such
individuals, buslnesses, organizations, and
governmental furisdictions whose activities
gre of a nature which makes the inclusion
of such individuals, businesses, organiga-
tions, and governmental jurlsdictions of
minimal value to the reslization of the godls
and purposes of the proposed rule; = -

“(C) the clarification, consolidation, 6¢
simpltficition of requirements of the pro-
posed rule; or .o

(D) other suitable means, including per~
formance standards -and differing timetables
for .complisnce for such individuals, busi-
nesses, ‘organizations, snd governmenthl ju-
risdictlons; and : o

“(7) with regard to any repotting ‘dy
recordkeeping requirement which the ggengy
anticipates requiring of ten or more mem
bers of the public pursuant to the proposed
rule—~. T K o

“(A) ‘s statement of the purpose of the
requirement, its form, its length, and the
type of professional skills necessary for its
completion; ' )

. ¥(B) an estimaie of the number of persons
who would be required to submit or maln-
taln reporta or records; T

“(C) & statement of each proposed use of
the information required to be recorded;

“(D) = statement of the method to be
used to store‘such information, the length
of time such-information would be main-
tained, and the identity of the persons who
would have access to such information; ahd
- «(E) an estimate of the average smount
of time necessary for each person to comply
with the requirement.’. . L e
" (b) Sectlon 653(c) of such title is amended
to'read as followst. . _ e
_“{e) After notice required by thls sec-
tion, the ageney shall give interested persons
&1 opportunity to participate in mile making
through submission of alternative proposails,
written, data;: views, -or arguments with or
without opportunity for.oral presentation.

Aftér consideration of all relevant matter

presented; the agency shall incorporate. in
the rule adopted a concise general statoment.
of 1ts basis and purpose. In.addition, the

agency shail publish a degeription.of any

alternative proposals to the proposed rule
which were considered and a statemsnt of
the reasons for adopting the final rule rather
than any alternative propesals which would

have had 8 lesset adverse economie impact
on individuals, small businesses, mall orgh-.

term—-

eludes”.

nizations, -or small governmental jurisdic.

“tigny. Wheti rules are reguired by statute to
" bé made on the record after opportunity for

an sgency hearing, sections 556 and 857 of
this title apply instead -of this subsection.”.
(¢) Section 5563 of such title 1s amended

“by adding at the end thereof the following

new subsectlon: . . Lo
" %{f) ¥or the purposes of this section, the
{1y individual’ does not include any in-
dividual who is affected hy a rule pr! 1y
in his’capacity as ah officer or employee of 8
bustness, organizstion, or. governmental
jurlsdietion: . .. L oo

“¢2) ‘small business’ has the same mesning
43 the term ‘small buslne$s concern’' in sec~

fjon 3 of the Small Business Act (156 USC.

632}, and Includes such additlonal businesses
as the agency shall establlsh by rule;

“{8) ‘'small organization' includes unin-
corporated businesses, .sheltered workshops,
not-for-profit enterprises which are not

‘dominant in thelr fields, and such other

groups or enterprises as the agency shall
establish by rule;
“%(4) ‘small govermmental jurisdiction’

- Inkludes— :

“(A) povernmerits of cities countles, towns,

‘viliages, school districts, water districts, or

special assessment -districts, with & popula-
tion of less than oné hundred thousand;. and

“(BJ other pgovernmental jurisdictions
which the agency shall establish by rule
to bhe of limited means or resources bhased
on factors such as location in rural or sparse.
ly populated areas or limited revenues due
to the population of such jurisdiction.”,

: . DEFINITIONS :

Sec, 404, Bection 551(4) of titte 6, United
Siates Code,1s amended by inserting “record-
keeping or reporting requirements estimated
o apply to ten or molre persons in any
calendar. year, and* immediately after “in-
_ “REVIEW OF REGULATIONS

8ec. 405. (a) Within one hundred and
eighty days after enactment of this Act,
each agency shall “publish a plan for the
review of the rules or regulatlons of that
agency. The purpose of such review shall be
to determine whether the rules or regula-
tions of the agency sare achieving, In an
effivient and equitable manher, the goals of
the legislation under which such rules or
regulations wete promulgated. Each plan
for the review of agency rules or regulations
shall include a statement of the criterin
the agency will employ to select which rules
or regulations shall be reviewed in gccord-
ance with the provisions of this section.
mach agency shall periodically review its rules
end regulations in accordance with the
schedule and criteria set forth In its pub-
lished plan.” - P I

(b) In ‘selecting snd evaluating. rules or
reguiations, the agency shall consider factors
such as— . . o

(1) -the contintued need for the rule or
regulation; - - ] -
- (2) the type and numberf céraplainits or
sugrestions received-concerning the rule or
regulation; - S ' [

-{8) the burdens -imposed on persons i«
rectiy or indirectly affected by the rule or
regulation, especially the burdens placed on
tadividuals, smhall ‘bisinegs, Small organiza-
tlons, and small'governmental jurisdictions;

- (4)-the need to slmplify or clarify lan-
guage of the rule or régulation: i

-(8) the need to eliminate overlappihg and
duplicative rules or regulations; .

B) the need to Tesolvé conflicts between

the rules-or regulations of the agency and
the rules regulations; or laws gdministered
by other agencles; and. - - )

(7) the Tength of tlme since the rule of

regulation has been-:evaluated oF the degree
to which technology, economle conditions, or

(No. 451) '"D'=9

Gther factors have changed in thé aréa af-
fected by the rule-or regulation. L
wra{e) BEach year, ‘eath apeéncy ‘shall ‘pub-

Heh- in the Foderal ‘Register a list ‘'of rules
or regulations which 1t expects to lssue dur-

.ing the .following twelve months and -a' list

of rules or regulations to 'be reviewed dur-

Ing the following twelve motiths, S8uch pub-

lleation shall be accompanied by & hrief
description of the rule or:regulation, the
nted for such rule or regulation, and the
legal basis for such rule or regulation. - -

Szcr;on—n_r-"&e;_'x@n ANALYB:S )
" Shori-title, leglelative findings and pur

The bill first.etates its short-title, and then
states the Congressional findings upon which
the proposed leglslation Is predicaied. The
bill states that Congress has made a nurmber
of findings which tend to show that although
research and development (R & D) and tech.
nological innovatlon are important, small
businessss are largely precluded from in-
volvement in this area. . e L

: Section 1. While not nurnbered i the draft
bill, the first gectlon of thé bill states that
the law may be‘refeired to as the “Small
Business Innovation Act of 1979 {the Act].

‘Bection 2, The second zection of the Act
states that Congress declares and finds that
technological innovation is desirable because
it “creates jobs, increases productivity, com-
petition, and economic growsh, and is a valu-
abie counterforce to inflation and %o the
United States balance of payments deficlt”
Furthermore, the Act states that Conpress

. ‘hag found thet while emall business 18 &

prinelpal source of major innovation, 1t 15 -
not permitted to engage substantially in this
activity, noting that less than four percent
of Federal funds for R & D go to small busl-
nesses and that the private expenditures for
R & D are highly concentrated in a few In- -
dustries, with large companies dominating.
This section of the Act supports this find-
ing with the-fact that six industries aceount
for over 85 percent of sll tndiustrial R & D
expenditiires and only 81 companles, many
of which are multinational companles, ac-
count for 60 percent of all United States
R & D- expenditures. The Federal tax strue-
ture too, the Congress finds, provides in-
sufficlent support for the formation, growth
and long term independent operation of
small businesses. Act § 2(a)-(5). )
Consequeéntly, section two of the Act states
a Congressional finding that it is in the in-
terests of the United States to strengthen
the ability of stall businesses to be innova-
tive, to Increase the private séctor commer-
clalization of inhovations derived from Fed-
eral R & D, “to increase small businesses*
share of all Federal R & D expenditures, to
provide small ‘businesses the opportunity to
compete for Pederal R & D grants, and to
stimulate technological innovations by all
possible meahs. Act §2(6). " =
Title I, Resesrch and development ¢on-
tracts? i :

Title T of the Act appears penerally de-
signed. . to correct perceived deflciencies In
Federal funding.of the R & D -activities of
amall husinesses. The Title amends the Small
Business Act, which is presently overseen by
the Small Business Administration, 15 U.8.C.
§§ 631 et seq. The Title’s four sections relate
generally to Federal financing of small bhust-
ness B & D, and to the creation and funding
of Small Business Tunovetion Research Pro-
grams, — .

Section '101.. Every. Federal Hgency will bs
reqguired to set aside a percentage of its total
prime R & D contracts budget In fiseal year
1980 for small businesses. The percentage. to
he set aside is one percentage point over the
percentage of the total budget awarded to

such businesses in fiscal year 1979. In each
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succeeding year, the agency must incresse
the percentage: of its budg>t set aside for
small businesses by another perr-enta.ge
point, until the: set aside reaches ten percent
Act § 101 (k).

The et aside program for small businesses
applies to- all “Federal- agencies.” The Act
adopts. the definition of & “Federal agency”
found in. 5 W.8.C. §105, which Includes sn
“Executive deperiment, a Government ¢or-
poration, . and an independent establish-
ment.” An “independent establishment,” de-
fined in & U.5.C, § 104, Includes the General
Accounting Office and any esteblishment in
the executive branch of the United States
Government, other than thie Posial Service,
the Postal Rate Commission, Executive de-

. partments, military departments, Govern-
ment, corporations, and parts thereof. The
Act also requires set-asides by all “military
departments,” defined in 5 U.8.C. § 102-as the
Depsrtments of the Army, Navy and Air
Force. Act § 104(1)."

Set asldes musi be made for contracts for
B&D, and the Act defines “contract” te in-
clude any contract and any “grant, or coop-
erative agreement entered into between any
Federal agency and any organization or per-
st for the performsance of experiments, de-
velopmental or resesrch work,” *“Contract™
also includes the assignment of. any -such
agreements, the substittutlon of partles- to
such agreements, and the letting of subcon-
tracts, Act § 101(f) (1). This is the same defi-
nition used generally for.this Title of the Act.
See Act § 104(2).

Set asides are required for both contracts
for basic R & D and. contracts for applied
B & D. "Research” and ‘research and de-
velopment” are to mean the same thing they
raean under mterpretatlons of the Cost Ac-
counting Standards Board. Act § 101{{) (3).
This is the same definlition. used generally
for this Title of the Acl., See Act § 104(5).

Every Federal agency -with a research
budget or & R & D budget in excess of §100
million for fiscal year. 180, must establish
# Bmall Business Inncvation (SBIR) program
and‘spepd at least one percent of its budget
for fisedl year 1380.and each succeeding fiscal
year in connection with. thet program. The
EBIR program requires competltive contract
solicitation for small businesses, modeled
after the Nationsal Science Founda.tion pro-
gram. Act § lﬂl(e)

Tnder the .SBIR program- & porticn of &
Federal agency’s research or R & D efforts are
reserved for award to small business con-
cerns by way of a “simplified, standardize@
acquisttion process” under which the prae-
tieabiiity of ideas proposed. wiil be- deter-
mined, insofar as possible, and under which
slso a priticipal research effort will be made
to deveiop the proposed idea to the product

production level. The prograin’s purpose 1s.

to “promote greater utilization of small sel-
ence and technology firms in. United States
Government research and development and
conversion of that research to. technolngical
innovation in the private ‘sector or for tech-
rological innovation in products intended
for Government use.” Act §101{f)(2). This
is the snme. description of the program used
genemlly for this Title of the Act. See. Act

§-104{4).

A small businéss concern Is defined with
reference to the Small Business Act. Under
the Smalil Business Act, such. a cohcern in-
cludes, but is not limited to: enterprises that
are engaged in the business of production of
food gnd fiber, ranching and raising of live-
stock, agquaculture, and all cther farming
and ali other farming and agricuttural re-
leted industries, shall be deemed to be one
which Is independently owned and opemted

and- which fs not dominant i’ HB field. of.

operation. In sddition to the foregoing. cri-
terla the Administrator' fof the Small Busl-
ness.-Administration}, in making & detailed
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definition, may use these. criteria, emong
others? Number of employees and dollar vol-
ume of business. ' Where the humber of em-
ployees is used as one of the -criteria In
meking such definition for any of the pur-

"potes of this chapter, the maximum number

of employees which & smalt-business concern
may hayve under the definltlon shall vary
from Industry to industry to the extent.nec-
essary to reflect differing characteristics of
such industries and to take proper account
of other relevant factors, 16 U.8.C. § 632,

The regulations. of the Emall Buslhess Ad-
ministration would logically be -lmplicitly
adopted. by rererence Ior purposes of the Act,
as well:

Contracts awarded by an agency under the

-SBIR program will satisfy the set aside re-

quirement under section 101(b). of the Act.
Other awards €0 small businesses for research
or R & D which are not made on the basis
of competitive contract solicitation do not
satisfy- the réquirements- of. the SBIR pro-
gram created in thls section of the Act, Act

§101(c).

Agencles required to estabileh a SBIR pro-
gram must determins categorles of projects
to be included In the program, issue SBIR
solleitations in accordance with a schedule
determined cooperatively with the Small
Business Administration, select awardees for
its. contracts, administér its own contracts
or-delegate such administration to another
agency, and make _DBTGETeES OF completlon
payments to contractors.” "

Each ‘agency regulired to estabilsh a SBIR
program or to msake set asitles_must make n
quarterly report to the Small Business Ad-
ministration. Act §§ 101(d), (e). These re-
ports must include the number and dollar
amount of R & D contract awards to small
business concerns for contracts over $10,600
in amount, designation of the swards which
were made under the SBIR program, and &
comparlson of the number and amount of
ell R & D with those which are hot made to
small business concerns, Act § 101{e). -

The Small Business Administration is re-
guired to assist In certalu small business

R & D programs. I must develop and main. -

tain a source file ang an information pro-
gram to assure that each gualified and inter-
ested small business concern has the oppors
tunity to participate fn the SBIR program.
The Small Business Adminfstration must also
advise and assist Federal. agenices In meeting
the small business R & I set astdes required
by the Act, and monitor independently; ‘the
activities of the agencles in meeting. these
set aside requirémernts, as well as their SBIR
program requirements. It will also coordjnate
the development of a.schedule for the re-
iease of SBIR solleitations with participating
agencles, as well as a master release schedule;
in order to prevent having several agencies
release solicitations at the same time. Such
simultaneous release could limit a small busi-
ness concern’s opportunities to respond to
the solicitations. The Small Business Admin-
istratioh will also make annual reports to the
Senate Select Committee on Small Busihess
and the House Small Eusiness Committee,
on the activities of Federal agencies tn com-
plying with the set aslde requirements and
the BSBIR. progra.m ‘ requlrements. Act
§10x(a). :
Sectlon 102. Regulations for the c.onduct
of SBIR. programs by Federal-agencies will
be Issued by the Federal Procurement:Policy
Administrator, in conjunction with and with
the advice of the Small Business Administra-
tlon and the National Sclence Foundation;
within 120 days of the date of enactment, of
the Act. The regulations. will. provide for
simplified, _standgrdized -and- timely SEIR
solicitations, proposals..and contract evalu-
ation, require all Federal agemcles to co-
ordinate. their . SBIR -.solicitation release

schedules. with the Small Business Admin-’

istfator, and provide unifortn requirements
for patent rights and rights in data that are
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oonunensurate wlth the lnt.ams of thia Act
Act § 102,

Section 103. The. Federal Procurement Pol-
icy Adminigfrator, again in cooperation with
the Small Business Administration, must

-alse establish simplified regulations for Fed-

eral agencles governing the award of R & D
contracts to Bmall business cONCErnNs, O~
sldering: the -means which will facllitate the.
participation of small business concerns in
the R & D of all'Federal agencies. The Fed-~
eral Procurement Policy Adminlstrator will
also establish procedures to. insure complli-
ance with tht regulations. Aet §103(a).
The'regulations established by the Federal
Procurement Policy Administrator in con-
Junction -with the Small Business Adminig=
tration must reqguire each Federal agency to
eliminate from its R & D contracts any pros
visions requiring a business 0o absorb ex-
penses of performance, reguire the agency

- to negotiate fees for all services and expenses

under the contract when awarding such cons
tracts to small bisiness concerns, and re-
quire that the independent K. & D costs. and
the bid and proposal costs Incurred by small
business. concerns will be &attributable to
expenses’ of the cobtract in the flscal year
in which they are Incurred, for purposes of
determining the expenses of a B & D con-
tract., Act § 103(b) (1), (6).

These regulations must also prohiblt Fed-
eral agencies and thelr offices or componentg

frém excluding any small business. concern -
from competiting for any R & IJ contracts

‘on the same terms as other concerns and re-
quire each agency 4o conalder small bust-
hess concerns on. an equal basls with. any
other business concerns in the award of
sole sousce R & D contracts, They must algo
require each agency to conslder unsolleited
R & D proposals from small business con-
cerns and to review such proposals prompt-
ly and fairly on their merits. Under the
regulations, furthermore, . :every Federal
agency which lets R & D contracts must be
reéquired to inform its staff and consultants
of the need to provide fair and equal op=
portunity to small business concerns owned
by women and minorities for participation
in R & D contracts, and to require such staff
and consultants to provide guidance and
counseling to small business concerns. to
strengthen the ability of-these firms; to.com-
pete for -and receive R & D -contracts. The
agency must inciude in the. evaluation . of
personnel who award or grant: contracts
their comnpliance or noncompliance wlth
these objectives. Act § 103(h) (2)—-(4), (7).
The regulations must also require. every
Federal agency. to evaluate the feasibility of
dividing &ll proposed large scale R & D con«
tracts into smaller segments in order to factl-
itate participation. of ‘small .business con-
cerfiz, and establish the. responsibility of.
every Federal agency to identify and study
the areas of agency procedures for the award-

- ing of R &. D coniracts which. discriminate

ageinst small _business concerns,. Act §103

(b} (8), (9).

Section 104, Section.104 of rbhe Act. deﬁnes

terms used in the first Title of thé Act. With

the exception of the definition of s “small+
business concern," all of the other definitions
are also separately stated in:ideéntical’ lan-
guage elsewhere In-the first title of the Act,
making section 104 largely surplusage,” - -

~TFitle If. Certain pafents and Inventions:

“The second title of the Aet generany per-
mits small businesses toretain, under certaln,
conditions, patent rights te their nventions
made - under’ lFeciera.l.lyr-.5ponsore|:l researeh.
projects. This Is's fon of 8. ‘l‘e
intrbduced by BQ%ifsm the 98ih
Congress and referted to'the Benate COmmlt-
tee on the Judiciary

. Presently,. a numbex: of specific Federal
statutes require that inventions and discov-.

erles created” under. cerhaln Faderal projects‘

are the sole” propéerty of the Government. S¢e

20037
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e.g.,-Tennessee’ Val!ey !mmorit.y Act of 1843,

16 U880, §83l(d), 68 eigs,ghl HAleo’
Standard Corp. v. Tenneasea Vaﬂezr Jlutﬂor-
ity, 448 F. Supp. 1175 (D. Tenn.: 9‘13 Al

the Natlonal Aerobdutics and’ Sp AT, 42
U.S.C. § 2457(a). Generauy. turtiicr, Fxecu~
tive Order NWumber 10086, 18 Fed 389
(Jan. 23, 1950); establishes & basle
all Federal agencies that mventlo
ernment - employees 1nurs 6
8tates Giovernment if the Inventlon'
veloped during working hours, i 1t #is devel-
oped with a contribution by the’ i
of facilities,” equipment, ma.terlals funds, or
iniormation, or of time or sarvlces f.other
Government empiloyees on omcial duti eg, or If-
it bears a direct relation to or {e madein ¢on-
sequence of the inventot's omcia.l duties See
also 37 C.F.R. 1004 ¢t seq. :

The Act woud also permit the Patent -and
Trademark Office to reexamlineg. oohtested pa-
tents rathei than require potentially expen-
Bive ltigation in a Federal District Court.
This 4s identical to &.-1679, also introduced
by Benator Bayh in the 96th Congress and
referred to the Benate -Commlttee on the
Judiclary. Presently, contested patent claims
must be litigated by the parties in the United
states District Court. 28-T.8/C. § 1338(a).

Bectlon 201, This section of the Act atds a
new chapter, consisting of twelve sections, to
the United States Patent Code. The cha.pter
governs the rights to patents created under
Federal projects and grants. In this summary
and analysis, the'sections of this new chapter
will be referred to by thé citation “Chapter
&, 'rather than by reference to section 201 of
the Act.

Chapter-§200. The new patent’ chapter 15
based on & sgtles of Congressiofial policies:
to use the patent system to promote the utiii-
zatlon ‘of ‘Inventions from - Fedérally sup-
ported R.'& D. to encourage maximum par-
ticipation of small business concerns In Fed-
erally funded R. & D. ‘efforts, to promote col-
lzboration between commercial and nonprofit
concerns, including universities, toc insure
that inventions mede by nonprofit organiza-

tlons and amall business firms are used in &

manner designed to promote free competi-

tion and enterprise, to promote the commer-

clalization and publie availabillty of 1aveh-

tlons but also to ensure that the United .

States obtains suificient rights in paténts de-
rived from Fegderaily sponsored R. & D. to
meet “its needs and to proteet the’ public
against non-use or unreasonable use of such
inventions, and to minimize the costs of ad-
ministering these policles.

Chapter § 201. The patent chapter adopts
the same definitions of “Federal agency” and
“small business firm”.used in Title I of the
Act. Chap. §201 (a), (i). Other definitions
will be discussed throughout this sunmary
and analysis..

;Chapter- §.202. The new: patent chapter
authorizes the-execution :of certaln funding
agreements: between -2 Federal agency and a
person, containing specific provisions regard-
ing rights to subject Inventions crented Un-
der the project: Chap: § 202. Under the Act a
“funding agreement” is a. contract, grant or

_cooperative agreement entered into between

any Federal agency and any person for the
performance -of experimental, developmental,
or research work funded in whole.or in part
by the Federal Government Chap. § 201(h);
The other party tc the funding-agreement
with the Government is the “contractor” and
the agreement includes gny assignment, sub-
stitution of parties; or subcontract of agree—
ment work, Chap. §201 (b), (&) :

- Undey the Act an “mvention" 18 any in-
vention or discovery whith is or ‘may be
patentable and a “subject invention” as-any
inventionr of the contractor “coneceived or
first’ actually reduced to practice in the per-
formance of work under a funding agree-
ment " Chapt. § 201 {(d) (e).

The Act provides thet & nonproﬁt orga=

. TEXT

nlzutlon (wmch ‘ineludes Ua “university. or
other institutlons. of mghe, learning and e’
publie chiarity exempt from Federal’ infoine
takes and deicribed tn section 501{c) (#) or
the Interndl. Revehus cm of '1064) or &
small business fiimg may ¢leet to retatn the
title 1o, a subject (fivention” within & Teason--
able time after, making reqmred diselostire to
the Federal ngency of the existenoe ni’ BUch
inverition. ..

‘However, & funding agreement may plfﬁltde
that the nonprofit organlzation or’ &g’
buslhgss firm cannct obtdln rights to the
patent If the subject Iniventiori is meade under
a coniract for “the opergtion of &’ ‘Govern-

t

or if there  are eXceptlonal elrqumistaiices
and the sgehcy deéterimines that the restric-
tion or elintingtion of the organization’s and
firm's right to the patent wouid *better pro-
mote the polley and objectives of this chap-

r
mient-owned reégesrch or production factiity” i :

ter.)’ Chapt. § 202(a). i

Such & debermination must be made 1n: i
writing ~ and accompanied by a written, |
statement of its’justificition, and will be
sent to the Compiroller General of the United
States within 30 days_after the award -of
the applicable - funding agreemen.t it the !
agreement -is a.pplicable t0 a small business |
firm, ‘s copy shall also be sent to the. Chilef. '
Counsel tor Advocacy of the Small Blislness
Administration. Chapt. § 202(B)(1). B

The Comptroller General. is directed to,
advise the head of any Federal agericy when
he or she finds.a pattern of determinations
or, policies and practices of that agency are
inconsistent. with this chapter's polleles or
objectives and the Head of the agency 18,0, |
respond ‘within 190 days as 1o what aotion,
if ‘any, has or will be taken with Tespect
to this issiie. Chapt. §202(b)(2). Annually .
or more oftén thé Comptroller General will
report to the Judiciary Gommittees of the
House and Senate om.the manner of im-
plemernitation of these, patent .policles and
practices. Chapt. § 202(b) (3). .

If & contractor does not elect to reta.in title
to a subject inventlon the Federal agency
may consider and, after consultation with the-
contractor, may grant requests for retention -
of rights by the inventor subject to. the.
other provistons of the Act and regulatlons-
which may be promulgated thersunder..
Chapt. §202(d). A Federal agency .may
transfer or essign ‘any rights it may acqulre
in the subject invention from one of Its
employees who s a co-inveritor with a small
husiness firm or nonproflt organization,. to
the cofitractor subject to the other condl-.
tlons set forth 1n this ehapter. Chept,”
§202(e). .

Funding agreements with a sman business
firm of nonprofit organization must contain
provistons stating the requirements imposed
on. the parties under. section 203 through
205 of this chapter {march-in rights, return
of the Government's Investment, . and
preference for United States industry), and
to require that the contractor disclosé each
subject invention to the Pederal agericy with-
in a reasonable’ time after it 1s_made and”
that the Cidvernment may récelve title to
any sublect “Inventlon not reparted to 1t
within such time, that the contriactor elect
to retaln title within' a ressonsble time
after disclosure of fthe existence of the
subkject invention and that the Federal Gov-
ernment may have title If no timely elgction
is mede, that any tontractor ‘who elects to;
retain the invention must file 8 patent appll~
ention within reascnahle times ahd that the
Government receives title fo any subject in
véntlon in the United  States or “another
country in° which the’ contractor has not
filed a  timely patent applicatlon These’ g
agreements - must  slso’ glve the TUnited
Statés o nonexclusive, nontransferable, Ar-
revoeable,” pald-up llcense to practice or
have practiced for or oh behelf itself any
subject Invention worldwide and, if pro-
vided In the agréement, the right to sube
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Hoense &ny Toyeign govemment pursuant !
treaty. Ohapt. §202 (e) (1)=(4), (8).

The agreement will alsc: inkure the" F‘ed-
ergl Gpvernment’s right to. reguire periodic
ceporting on.the contractor’s utiligation or
offorte-to utlllﬁo ‘the patent and such reports
will he confidential for purposes of the Free-
G of Inforistion Act, and obligate the
oqntrwtor to Iglude the specifieation In any

_patent applicatien that theé invention was

mgde with Government support and that the
United ‘States has certaln rights In the in-
vention ang:patent. Chapt § 202(c)(5), (8.
I the agfepment is entered into- with o
nonprofit organization, ‘it will prohibit the
asefgnment of the subject inventlon within
the United Btates unless the Federal agency
grants -approval. An -exception 15 made for
assignment of -the patent to'an organization
which manages irnventions as ene of its pri-
mary purposes and which does not itself and

; does not hold & substantial Intefest in other

organizatiens which- manufacture’ or sell or
produce or use the processes of the inven-

© tlon or Arve In compétition-with the “embodi-

ments of the invention.” Additionally, such
assignees are always tredted as contractors
for, purpeses of the provisions of the funding
agreement, Chapt. §202(e)(7)(a). :

A funding sgresment with an exempt orga-
nization will also prohibit any exclusive li-
censing of the patent. or patent application’
in' a ‘subject invention by the contractor
other than to a small business firm for five
yesrs from the first commerelsl sale oF use of
the invention or, If earlier, eight yedrs frem
the date of exclusive. license, not counting
the time-:before the necessary-Federal regu-
Intory: agencles-grant pre-market clearance,
on a-case-by-case basls, If an exclusive fleld-
of-use license is.granted, the timing noted
above shall be determined separately for each
field-of-use. Chapt. § 202(c) (7} (b).

If the funding argreement 18 made with a
nonprofit organization, the .eontractor will
be required to share rovaltles with the In-
ventor and the balance of sany net royalties
or. Ingome earned by the contractor with re-
spect to the subject inventlon must be uti~
lized for the support of sclentific research
or education. Chapt. §202(c) (V) (e). -

Funding agreements with small business
firms and nonprofit prganizations cannot,
however, contain. provisions . permitting s
Federal agency to require the licensing of the-
contractor’s Inventions to third parties-un-
less the agency head determines that such
use of the invention by others is necessary.for
the practice of a subject invention or for the
use of & work object. of the funding agree-
ment, ahd - that such action Is needed to
achieve the  practical application of the sub-
Ject invention or work.object. Such specisl
licensing requirements must be approved in
wrtting and signed by-the head of the agency
in @ statement clearly setting forth whether
the requlrement relates to.the. pmctice of.a
subject 1nvent10n, to speclﬂcally identifled
work objects or both. The obligation to sign
and authorize this exceptlon cannot be dele-
gated by the agency hesad to any other pere
gon. Opportunity will exist for & hearing on
such .determinations In’ accordance with 5
U.8.C. oh,'7, t6.be brought within 60 days
from notiﬂcation of the, determination
Chapt, § 202(1) .

Chapter § 203. In certa.iu cases 8- Federal
agency may: require a subject -inventor or
the Inventor's assignee or:exclusive. licensee,
to grant a nonexclusive, partislly exclusive,
or exelusive llcense in any fleld-cf-use-to a
responsible applieant-on: reasonable. terms.
ang, if the inventor refuses: to 1ssue such a
license, the agency can issue the license it-
self. Such:licenses may be .regulired-If the
agency determines that it 1s necessary be-
canse the contractor or assignée has failed to
take effective steps to achleve practical ap=--
plication of the subject Invention in a fleld-
of-use or-because the contractor ‘or assignee
15 :not expected -to dd. se within a reason-
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able time. Also, the agency may requlre,,
Heensing . of the. subject invention i it de- .

termines ‘that such. act is needed. to meet
heslth.or safety needs or publie use require.
menty specified by Federal regulations and
such standards are not being met by the con-

tractor, licensee.or assignee, or if the agency .

finds tha.t the agreement is in breach or that:

no statement.of. preference for United States }

industry has béen made. .
Ghapter § 204, This. portion of the ne

patént. chaptér is- designed to provide-for re-;-t'

payment to the United States of the Federal
funding of commerelally successful. in-
ventions on which United States patents are
granted angd. in. effect. Chapt. § 204(d). First,
the, United States s entltled ta fifteen per-
cent of all licensing.income over.$70,000 re-
celved. in & glngle year by a small buslness
firm, a nonprofit organlzation, or an asslgnee
of one of these, 10 whom a subject Invention
or. several related -subject Inventlons, the
Heensing of which -generated this income,
were assigned. The, Income upon which the
fifteen percent royalty is hased does not ine

clude additional income recelved under a:
non-exclusive leense, unless the llcense:

was previously held as an exclusive or par-
tialiy exelusive license. Chapt. 8.204(a). -
The United States is slsc entitled to an

amount 1o be negotiated, but not over five.
percent, of gross income above 21 million-

received in a calendar year by a small busi

ness firm, nonprofit organization, or-assignes -
of one of theee; from the sales of 1ts prod-:

ucts embodying, or manufactured in & proc-

ess employlng, One:or more: subject invena:
tlons. This amount paid to the United States:

is not to exceed the share of the funding un-
der the funding agreement.-attributable - to

the subject Invention, less any amonnts pre--
viously recelved by the United States under_

this provigion. Chapt. § 304{b)." :
The Dirgetor. of the Office of Federa.l Pro-

curernent . Polley . 1s r_equired to revise the
$70,000 and 81 milllon figures at least every
three years to correspond with changes In the-

Consumer . Price. 'Index or other indlces

deemed to-be rea.sona.ble t(} measure such

changes. Chapt. § 204(¢).~

- Chapter § 206, A sman ‘business ﬂrm or

nonproﬁt organization which recelves a pat—

ent under this Act-and thelr-assignees cane

not grant any excluslve right to "use or seil”

any. subject Invention “within “the: United‘
States unless: the licensee - agrees that ‘any:

produets-embodying the- invention or pre-

duced ‘through:use .of the invention will be
manufactured’ substantially in the United:
States. This agreement may he walved in ins’
dividual cases If there iz & showlng that tha'

small business firm-or nonprofit organiza-
tion or thelr assignee: has made reasonable
efforts to-grant similar: rights to llcenses

wha would be likely: to produce or ‘use ‘the’
inveintion’in the United States but that such:

attetnpts were Unsuccessful, '6r° that its do-
mestie. manufacture 1s not commerclany
feastible, :

Chapter § 206. Information on inventions-
in which the United States may have any’

interest may be withhetd from the public for
8- reasonable time “In-order for the patent
appleation to' he filed and Federal agencdes
are not required to relesse copies’ or any dog-

ument which is part. of & domestic or foreign'

patent applicatlon..

Chapter §:207. Regula.tlons 1mplememmg-

Chapier: §§ 202 through :205.- and ‘standard

funding agreement provizions may ‘be issued-

by the Office of Federal Procurement: Policy,

after -receiving recommendations from the-

Office of Science and Technology Policy, and.
the. regulations may apply:to Federal agen-
cies: 1mp1ementing these sections or this
Chapter. .

Cha.pter §2os Ea.ch Federa! agency may
apply for and maintain domestic and foreign
patents for inventions. in.which: the United
Stetes has an Interest, grant various licenses

for.:Federally-owned . patents’ and . applicas:

tions, with or;without royalties or other ¢on-:

s!deramon and on such terms gnd conditions

88 the: - Bgency ﬂetemunea appropriate in the
publicinterest. Ghapt,. § 308(1), (3) . Further-
‘more, each deeml agency may ungdertake s}l
sultable. and necessary steps to protect and
adminlster any FederaHy-owned invention
‘either’ dirsetly. or fthwourh contrect, and
trausfer, cuatody and administration of the
tntérest In such Inventions, n whole oF. in
%Ba.)rt (zc)o aaether Fedetal sgency. Cha.pt 5208

Chapter 5209 'I‘he Gene‘ml Serv’leea Ad-
minlstrator “may prumulga.te regulations
specifylng the terms and eonditiona under

which Federal!y-owned inventlonn may hel

Ueensad,

Chapi;er '$ 210, Fedemny-owned inventions
cannot be licensed uniess the prospective
1icensee suppliss the BEancy with a plan for
development and/or markefing of the Inven-
tion, which plan i confdential for purposes
of ithe Fresdom of Information Act. Chapt.
§ 210(&) Ticenses shan normally. be grarted

on Federany-owned tnventiohs only 1¥ the
licensde agrees that any Jpreducts embodying -

the- mvenﬂon or produced through its use
wiil he manufactured sbstangially in the
United Btates. Chapt, § 210(b); )

| Fedevally~owned, inventtons (patented oF"

for ‘which -8 patent application has heen
made) may -be llcensed enly after public
notice and epportunity for filtng written ob-

Jections, and -only upon & finding that the

inkerasts of the Federal Government and the
public’ will ‘be best served: by the propesed
license, in-view of the’ a.ppucant's intentions,
planx. ‘and abiitty’ to hring the invention to’
practical appilication or  atherwise promote
its public utilization. The Government must
also find that the desired prsctlnal appiica—
tlon of the inventlon hes “not. yet ‘been
achieved or'that it is not Iik'e}y +0 be aphieved

expeditiously under any nnnexcluslve llcense:
which ‘hes or'may be’ gra.ntud that exclusive‘

vr-partially exclusive: licenping 15 a reéasonable’
and necessary incentive to' gemetate invest-

ment capltal needed to hitog the’ mventlon,

to public utmzatlon. and that the proposed
terms and-gcope of the-exclustvity of the
license’ are’ wot pgreater then reasonably
needed to-.provide such needed cepital;
Chapt, §310(c) (1)." Federal agencies ‘mmust
retain s'record of all déterminations to prant

exclusive - or partiany exchusive - licenses.

Chapt. § 210(9)
' The' Hcansmg Federal Aagency. will not, isshe
s extlusive’

a Fedemuy-ow' ed patent (elther domestic or
foreign patent),

competitlon or result in uandue cencentra-
tion 1o any sectlon of the country in any line
of commerce to which the technology relates,

or to create situations otherwise inconslst.-'

ent with anntrust iaws Chapt 5210(0)(2) e

@y
“Preference in’ the
patents will be gigen to small buslneﬂs firnig”

submltting pla.ns determmed by the F\edera.lj
agency to be within their capab:llty and ns.

itkely to" bring the Invention to. pra.ctical
application as plans submitted hy other types
of applicants,. Chapt. § 210(c) (8).

A Federal agency may grant an exclusive
or partia.lly ‘exciusive license In é Federally-
owied Invention subject 0 & foreigh patent,

if it 18’ found “that. ‘interests of the Federal,

Govérnment. or, United. States inaustry in
Eoreign commerce will be. enhanced, and
written notice’ ‘and opportunity rnr comment
are. afforded, Chapt. §210(d). .

All licenses granted by a Federa.l agancy
must econtaln terms and conditions deemed
appropriate. by, the ageney Tor the protection
of tie interésts of the Feleral Governmient
and the, public, Including required periodic
reporting by.the .licensee on the utilization
or eforts at” utllization of the invention,
with particular’. Yeferetice to the lléénsee's
sulunitted . plan -This informatlon 15 -eoria

r'pa.rtlally excluﬂlve license of

‘It determines that the.
license wiil tend substantiauy to reduce

censin.g of Fﬂderal

(FTCry
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fidential and not.subject to disclosure under
the : Freedom of. Inturmatiou Act. Ghapt..
§210{e¥{1}).. :

Licanses: gra.nbad by 2 Federal agenny must
also contain terms estaplighing the agency's
right to terminate the license in whole orin
pert . the agensy determines that the M-
censes is not following 1ta pubmitted plan
and, that the llcensee has not demonstrated
or cannot demoustrate thwt it is.able to take:
steps required to achiéve .practical apphien-
tion of the patent within a:reasonable Sige;:
that the United Btates productlon cleuss of
the agrevment 1s in breach, or that terrhina-
tion is neerded to meet the public use re-
quh'em.em of .Federal regulations issued
nifer t.he da'ba or the nueme Gnapt § 210(9) :
(2)_{ ' i

chaptar §211 Thls Ohaptar takes preue-
dense over any other Act which requires in-
consiatent disposition of the rights in sub-
ject. inventions of small business firma. o

~ nonprofit organizations, A non-exciusive Hsh

ot overridden provisions 1s provided. Other
Pederal laws respecting . the disposition of
rights In. invemtions made in the perform-.
snce of funding agresments with persons
other than nonprodit organizations snd small,
business organizasions are unaffected by this
Chapter,-and disposition under such agree-
menis made in ecoordance with the State-
ment of -Gloveriment m.te.nt Policy (36 Fed.
Reg. 166867), agency regutations or other ap-
plicable law 18 unaffected. :

Chapter_§ 213, This Chapter doee not. in
GLY. WY immunize eny person from s&ny
civil or..crimingl. llabmty undar antitrust
lnws.

Section 202, Section 208 provides cm'rela-
tive technical amendments to other statutory
provistons of Federal lew. ’

‘Section 208. This new. Chaptet of the Fed-
eral patent 1aw & -effective 180-days atter. its
date of enactment Thé sﬂscme ‘date ot any
régulations ; msued after the effective’ date of
this Chopter. sppears. noy necessa.rily to be
affected by this effective date..

Bection 210, Ariother additionsl eha.pter is
added to the United States patemt laws au-
thorizing reexamination of certeln patents
by. the Commisslener of Patents. Sections of
this hew Cha.ptar ‘will be referred to in this
symmary . and endlysis txy ihe. designa.tion
“Chapter §.*

Chapter § 301, The commisaloner of Pat-
ents must establish- “rules and’ regulations
for the citation to the Patent Office (Office)
of prior Brt patents and publications perti-
nent to the validity of exlsting patents, and
for the reexamination of suchi putents 1n
Iight of such priorert. -

Cheptet § 302, Anyohe mey’ réfer 8 priot
patent or publigation relevant to the validity
of an exiﬂtlng tent to the Pat.ent. Office br &
writing which idéntifies the part or parts of

the referred patent or publication which is

‘believed to be pertinent to the-validity: of: the
existing patent ant how it may be pertinent.
This writing becomées part of -the: dfficial e
on: the existing’ patent, but the’ identity:of
the person making the referral may: be eXr
cluded upon his or-her regquest. . -
:Chapter § 303: Anyone may request in: writ~
ing. a reexamination of an existing patent
for its patentabillty in:light of the existerice
of -any prior .art which has-been submitted
to the Patent Office. Such. airequest may be
made st any time during- the existing pat-
ent's -period - of -enforceability, -and-must: be
asccompanied:--by a reexemination-fee and. a
statement: of ‘the relevence of the submitted
material to-the: unenforceabillty of the ex-
isting pateni. A copy of the request Is sent
to the owner of the existing patent, unless it
is that.owner who requested !:he reexamina-
tion,. -
Chapter §304 The CQm:xnssloner of Pat-
ents miwst. make s . determination. as .to
whether there exists “any substantial ngw
question of patentability’” raised, by the hew
art wlthln 90 days following B request for
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reexamination. The Commissloner may make
such & determination a4 any tlme.on his. or
her own initletive. Chepi. § 304{a). A recora
of this determination will' be made and wif
be kept.1n the patent file. The owner of the
existing patent will also-be sent. a. copy of
this record. Chapt. § 304(b}, . .

A detérnmination by the Compissioner that
no new. question of patentability has.been
ralsed 1s final end. nonsppeslisble. .Chapt.
§304{c)., . .

Chapter § 305. Tf the Commisalorier. finds

that a substantls]l new guestion..of patent- -

ability has been raised by the art and publ-
cation submnitted, a .reexamination. of.-the
patent must be ordered for resolutlion of the
question and shsall resolve the guestion as
though the claim or- claims involved were
present in-a pending patent application. The
owner of the existing patent must be given a
reasonable- perlod of -at least two months
within which to file a statement on the gues-
tion of reexaminetion, and & copy of that
statement must -be served by the patentee'on
any persen who has requésted reexamination,
who may submit & responsive statement
within another two months. Reexamination
of the patent shall be conducted “with spe-
ctal dispateh within the Offide.” R
" ‘Chapter '§-308. The patentee may amend
the patent claim ‘during the reexamination
proceeding in oider to distinguish the patent-
ee’s clalm from the prior'art submitted, or
in-response’ to an adverse “decision of the
Office on patentability. No amendmeént may
be submitted énlarging the scope of & clalm
in areexemination proceeding. - o
Chapter '§ 307, The ‘owner of the patent
sy appeal from a final adverde decision of

‘the Office. ] o .
Chapter §308. When the time for appeal-
ing from s determination has lapsed of the
procécding in appeal has terminated, a cer-
tificate canceling or confirming the patent
‘cleim’ will be 1ssued by the Patent Office.
' Chapter § 809, In certain civil actions, no
prior patent or printed publication’ may be
religd vipon as evidence of the notpatentabile
ity of an Invention, unless such items have
“been citéd by or to the Patent Office during
prosecution of the patent "application or
“were submitied to the Office 1n & reeXarming~
‘tioh ‘reqest, or the ‘court coneludes, upon
motion, that such stubmission or reconsidera-
tion is unneécessary for Its adjudication
of the issue of validity or Infringement.
“Chapt, §305(a). This iimitation spplies to
any civil ‘action in which s pleading presents
‘a2 clalm for irifringement or for adjudication
of “the validity of a patent on the basls of
the contents of the patent file as it existed
on' the date {he pleading was filed. A party
may, however, rely on a later cited patent
.or publicasion and upon & final determina-
tion had on a reguest for. reexamination in
‘the 1ight of such pafent or publlegtion ) it
‘was cited to the Patent Office and if such
request wag filed in ‘the ©Office .within the
period of a judicial stay order as provided
for- In the next section of thls Chapter.
‘Chapt. §308¢by. = .. .
Chapter § 310, A stay of any civil action in
which a clalm for infringement or adfudicy.-
tion of a patent’s valldity will be available
for at least four months to enabie a party
to search for and cite patents or publeations
10 the Patent Office and request reexaming-
tion of the patent. _
If a rereust for reexamination  is filed
within the period of the stay, the stay wiil be
- extended . by further court order until at
least twentiy days alter the final determina-
tlon of the request for reexamination, If the
-court finds that such additional prior art ‘to
he submitted to the Patent Offtce constitutes

“newiy discovered- evidence which by-due .

dilipence could not have been discovered In
time to-he clted to and considered by the
Office within the period-of a stay," it may
stay the proceedings for s perlod sufficlent

TEXT

-ito -enable . certification  of the avt to- e
‘Patent. Office. . = "z wragin e sooopn
- +Chapter-§ 311, A party-may move o dis-
miss without prejudice or costs, a complaltt
which that party filed in any civil sctlon for
infringement or adjudication .of patent. =
-validity. by notlce.served -upon -the .other
parties and filed within. the :perlod of the
atay. Chapt. §811{a). .. - ...... .- - e

Title III, Tax changes: .. .- S

. . ‘The. third: Title to the Act would amend
the Federal Income tax laws t0 provide furs
.ther incentives to small business Innovation.
The first section of the Titls, deallng with.
deferral of recognition of the capltal gains
-realized ‘on the sale of certaln small busis
ness stock, 15-similar.-to 8, 853, introduced in
_the 95th Congress by Senator Nelson and
referred to the Senate Finance ‘Committee,
- . Bectlon 30i. The short. titie.for this por-
tlon of the Act is the. "Small Business Re-
gearch and Developmeént Tax Incentive Act
of 1978." All amendments made by this por-
ton of the Act, unless otherwise noted, are
medé 10 the Internal Revenue.Code of 1954,
b3 amended to date [hereinafter cited as
fOodeh L D, e e
" Bectlon 302. This sectlon of the Act.acdds
8 new section to the Code permitting indefl-
nite deforral of any gain recognized by a
stiockholder In a small business eorporation

. who' geils the stock snd reinvests the pro-

ceeds In stock of another small business cor-
- poration. This concept s substantially sim-
ilar to that embodied in o number of present
Code sectlons, including section 1081 {per-
mitting deferral of gdin recognized on the
exchange of business or investment prop-
" erty for other property of a like kind), sec-
tlon 1033 {permitting deferral of gain recog-
nized on the destruction of theft or prop-
erty when the insurance proceeds are rein-
vested In substentially. similar property),
and section 1034 (which permits deferral of
the gain récognized on the sale of a personal
[résidence if the proceeds are reinvested in
‘an equally expensive ar more expensive per-
sonal residence). e e
- Under new Code secilon 1041, s taxpayer
could elect not to recognize the.gain on a
sale of small business stock to the extent
that the..proceeds. are reinvested in .other
small husiness stock within 18 months, The
nonrecognitlon would only be avallable if
the taxpayer had held the stock twelve
months at the time of the sale, so that only
long-term capital gains would not be recog-
nized, rather than short-term capital gains.
Additlonally, acquisition of stock by an un-
derwriter in the crdlnsry course of the un-
derwriter's trade or business will not be
treated ‘as a satisfactory purchase of stock
for purposes of deferral under this sectlon.
Small ‘business. stock is, for this. purpose,
- stock of & domestic. corporations. or small
business Investment gompanies which is not
& subchapter 8 corporation, the income of
which s taxed directly to the shareholders.
A small buelness investment company, for
this purpose, is defined with reference to the
meaning of that. term {n 15 U.8.C. § 681,
et seq., the Small Business Act. Addition-
ally, however, this sectlon is inapplicable to
& corporation if 1t has over $256 million .in
‘equity eapital or if i{ had more than twenty
‘percent of its Eross recelpts from passive
" Investment income for the year in which the
stock was fssued. If the corporation in ques-
tlon is & member of a controlled group, &g

defied for consolidated tax return purposes, .

the equity ¢apifal of &1l of the corporations
in the group must be combined to meet the

. 826 miilion requirement,

".;- Many.of the terms used In this new section
‘are defined: with reference to other; existing
‘Code sections. Passive Income and the twenty
Jpercent, limitation are derived from the rules

..0f subchaptei S.. The term “equity capltal”
. Is'definted with reference to the meaning the

term has'in section 1244, which permits ordl-
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‘hary-Josa deduction ‘'on the worthlessriess 6f
certaln small business stopk,. - N
- Glenerally, the shareholder will take a
basls  in- the new .stock ‘equal to the basis
the shareholder had in. tha b sbock, in-
erensed by any gain which 1a yecoghtzed and
not deferred. If-mors. than  6he share of
smin]l business stook is scquired as e replace-
‘ment for sold stock, the shares will take o
proportionate basis. Additlonally, the hold-
ing period in the repiacement stock, for tax
purposes, will include the:holding period in
the former stock. e o
. + If the benefits of this new Clode section are
elected, the statute of limitations for assess-
ment of deficlency Is extended. The. ILR.S.
could mssess a deflclency up to three years
from the date on which the Secretary of the
Treasury (through the LR.S., normally) is
notifled by the taxpayer thas the section has
beerni . electedl .and. that either replacement
stock has heen acguired or that the 18
month period has elapsed without such ac-
Cquisition, - S - S
The Act would. alse pefmit a noncorporate
taxpayer t0 pay less tax-on a gain recognized
.on.the sale of small buglness stock, as de-
fined for purposes of net-opepating loss car-
Iyover adjustment, -discuised below, if the
“taxpayer’s gain is not deferred under new
Code sectlon 1041. The taxpayer would. be
‘taxed .on oniy twenty pereent of the net
small business capital gain, as opposed to
forty percent under present tax laws. See
-Code § 1202. The taxpayer's neb emall busi-
ness capltal galn refers-only to the excess
of any galn on-the sale Of small business
stock held for more thanifive years aver any
losses from all sales of small business stock.
Both the deferral provision and the change
in the capital galns rates for small ‘business
stock sales would be effective only for stock
acquisitions after 1979, .- .. . . . .
Bectlon 303. This section of the Act would
Anodify the present tax rules relating to net
‘operating loss.carryovers, to permit a greater
-carryover for losses sustalned from small
husiness research and experimental {R. & E.)
-éXpenditures.  Present .tax  laws. generally
-Dermit & net. operating-loss carryhack. of
three years and a carryforwerd of seven
Years, Under present 1aw, & net operating loss
must be carried back three years before it'Is
-earried forward..Code §-172(b) (1). - Co
‘Under the Act, .however, nhet operating
-losses fdr taxable years beglnning after 1979
can be carrled forward for ten years without
any carryback. This would apply only to
“qualified small business concerns,” defined
83 & small buslness concern (as defined for
burpozes of new Code section 1041, see above)
which hds mede a certain level of R. & B. ex-
penditures for the past three years or, if it
- has not been in existence for three years, the
entirety of its existence., During' this period
the. corporation must heve Spent an average
of three percent or more‘of its gross revenues
on R, & B, or more than &ix percent of the
gross revenues during any single year. <
-, Bection 304. This section permits qualified
- smeall*buslness-concérns, as defined above, to
write-off ‘expenditiires made after 1979 for
Speclalized R. & E; equipment at a faster rate
than would otherwise be allowed under pres-
ent tax laws. Under this-amendment to Code
Section 174 (deallng with the deductibility
of R. & B. expehses), a qualified small busi-
- ness coneern may elect elther to deduct cur-
rently capital expenditures for B. & E. equip-
ment or (0 treat them as ““deferred expenses™
<A déferred expense is not currently deduct-
‘ible but, rathér, is deducted over a G-year
‘beriod (or more) after the expenditure has
-begln to return revenues, under present law.
Code §174(b)(1). 7 o
" Section 305. A new section 459. would be
added to the Code permitting the creation
Of reserve agcounts for R. & D. expeénditutes,
to which”eurrently deductible contributions
could be mzde as @ means of pre-funding
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R. &.D. expenses:with deductible.payments.
A small business ¢oncern.engaged in & busi=
ness other than real estate, would be:per-
mitted: to - establish- a. reserve account - for
R. & D.. expenditures, and to deduct cesh
payments. to’the reserve account up ito ten
percent -of the: corporation’s gross revenues
for the--taxable: year ot - $100,000, or the
amount .of R: & E, expenditures which’ may
be takefl Into account for deduction purpcses
under- Code aectlon 174, whichever is the
loast.

When amounts are pe.ld from the account.
no deduction under - Code section 174 will
be allowed for expenditure of- the money on
R.' & D. However, If the money is not spent
on-R. & D, the taxpayer will he requived to
include in income in the year the money

15 expended an amount equal to 150 percent

of the amount go spent. If the ' taxpajer
ceases to! be a small’ business coxicern, the
reserve continues to be treated as an exist-
ing reserve for R. & D. but no further con.
tributions made to it may be deducted. If
‘the corporation ceases to be a small business
concern because it i3 gequired ‘by another
corporation, the taxpayer will be treated as
if the entire amount in ‘the reserve account
were wlthdrawn and spent on -non-R. & D.
items.

Each taxpayer ma.intaimng an R. & D, re-
serve account must keep such records snd
make such reports as’ may be requiredlby
regulations of the ‘Treasury Department,

“This section applies for taxahle years be-
-glnning after 1979,

Section 306, Prior to the Tax Reform Act
of 1876, Pub. L. 94455 § 6808, 84th Cong:, 2d
Sess. {1976), the income tax treatment of a

stock option acquiredl by an ‘employee of a -

corporation  depended upon which of ‘two
types ‘of cptioh the employee received: a
gqualified stock option or a nonqualified stock
‘option: Generally, if the option was'a “guali-
fied” stock option the employee recognized
no incoms on the receipt of the optionor on
its: exercise, but only upon the sale’ of the
stoek - recelved  from :the. exercise " of “ilie
option. Codé § 421, If the optlon was & “non-
‘gualified” stock :opticn,; howsaver, the €m-
ployee recognized galn at' the time the option
was received, if the option had an’ ascertain-
able falr market value, or at the time: the
aoption was exercised if the option had no

ascertaineble fair market value @t the tims

it was recelved. Code §-422. A qualifled stock
option had to meet certaln statutory require-
ments; It had te be granted pursuant to &
plan approved by the corporate shareholders,
it must be exercised, by its own terms, within
five years from the date if was granted, the

less than thelr fair market value on the date
.the option was granted,” the stock could not
be disposed of by the employee within three
years of Its receipt,:and the optlon. holder
had to be an employee of the corporation &t
the time it.was exercised .or could not have
ceased ..employment. for- more. .than three
months, Code § 422, The: Tax Reform-Act of
1976 repealed the provisions for fualified
stock options with respect to options granted
after May -20, 1976, with certaln exceptions,

This gection of the Act-would reinstate the
provisions for qualified stock options with
respect to optlons-for stock of:a: qualified
small. husiness concern, as. defined for pur-
poses of the deferral provlsions of new Code
section 1041, for all years -beginning: after
1979. The old requirements for a (ualified
stock option,. summarized above. would he
retained excevt that. the requirement that
the stogk optlon must. be. gxercised .within
five years of: the date it was granted s
changed to o ten yesr periud.

‘permit  the shareholders of ceitzin small
nnrporatlons to elect to ha.ve the,. corporate
income taxed directly “to 'thé shareholdérs,
rather than. having 1t taxecl t both the
‘worporate —and  shareliolder lévels.

“Code

~§§ 1371 ‘et pey. This- type -of- corperatim k]

knows @5 & subchapter & corparation’-be-

- cause the-rules governing it are centalned in

‘subchapior 8 ef -chapter-1-of the Code.’
Two:-of ‘the reguirements for subchapter 8

atatus: would -be-‘chaxged by this Ack. ¥irst,

‘présent law Hmits a subchapter B corperation

- to fiftéen -shareholders. -Code § 1371({a)(1).

Prior to the Revenyue Act of 1978, the colling
on subchapter S corporate shareholdsrs was
ten. 'Sce Pub. L. 85-600. § 341, D5th Cong.. 2d
Sess. (1978); - The -Agt would permit-a sub-

- chapter 8 eorporaﬁlon bo hrwe a.s many aa 100
#hareholders. :

‘Second, present la.w umm the ‘typé ut per=-
aons whe -may- hoid steck’ i & subchapter S
eorporation to individuals “who ere Unibed
Btates citizens or resident aliéns, estates and
‘eprtain - trusts, Code § 18712} (2}, (3).. The
“Avt would permit ttoek 14 o 'subshapter. 8 cor-
porationto'be held bya "vant.nre capital cor-

- poration.” The ‘Act-defings & venture cepita]
: emporation s corpamition which is engaged

or proposes: to engage piimarily in the busl-

~ness .of Turnishing” captial to industry (mot

counting short-term paper), finsncing pro-
motional enterprises, purchasing securities of

“isguers for which’ there 18 no ready maerket,
‘reorganiging compsnies or similar sctivities,

and at least 60 percent-of the net assets of
which - (not counting government sccurities,
short-term. paper and cash) consist of cer-
tain securities; ‘These ' securities must’ have

heen aogulred directly from the lssuer in a.

transaction which did hot require registra-
tion underthe Securities’ Act 'of 1933, or by
the ‘exercise of’ stock optlons, warrants, or
other rights received in such an unregistered
transaction, or in en exchange for or distribu-

" tion with- respect to sewrltiea 01' the type Just

described.

This provision “would apply for taxable
years beginnhing after 1979,

Title IV. Regulatory ﬁex!bmty

The fourth Title of the Act is identical to
5. 289, Introduced in the 96th Congress_by

Senator Culver. and author‘lzes all Federal

agencies to consider the size 6f a firm when

“lgguing regulations; in order to reduce the
“burden. or such regula.tious on small “bus-
“inesges:

Section 401. 'I'he short ‘title to this portion
of the Act-is the "Regulatory Fexibﬂity Act.”

Section 402, This section statés the Con-
gressional findings and purpoges of this Title
of the Act: The Cohgress finds, under this sec-
tion, that Federal repulatory and reporting
requirements may, in many ocases, Impose
dispfoportionately gréat burdens on. smat]
businesses. organlza.t;ions ang governmental

purchase. price of the shares.could not be . Jurisdictions, that regulajory efforts. to pro-

tect the nstional health, safety and econumic

‘weltare may have adversely aftected the mar-
-ketplace by imposing unnecessarily ‘burden-
-some legal, accounting, and consulting. costs
iapon: Individualé and small businesses; arga-

nizations and governmental = jurisdictions,

-and-that the scope and velume of rules and

‘regulations hes dlscou.ra.ged potentlﬂlly bene-~

~ficial entrepreneurs by creating high entry

barriers in many Industries: Act § 402(a) (1)~
(3). Furthermore, the Cong-ress finds thai the
practice of treating asequal all regulated per-
sons; without regard to ability o comply.
with- the regulations, has led to Inefficient

- use of -the regula.tory agency resnu.rces and
-substantial enforcement problems’ which, in

501 cREes, WETE Inconsisteny with the legis-

" lative intent of the under,lying legislation,
-that reascnable alterngtive. rules or regtla-
‘tleris could be adopted in many instances. to-

reduiee’ this’ burden and thet Goverament
information. -collection “has “Hiot ‘adequately

- welghed ~the ne&d “for: ‘privacy against the
Section 307. The present. income tux le.we : (6).

Finally; the Congress Ands that deep pu buc
dissatisfaction with the'régulatory procéss
has. arisen in’large part because of a percep-
tion that burdensome rules and regulations
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fell"$o- curxest _key mtioml pmblems Act
§402(a) (D, 7

Gomequen'oly, this séction of the Act states
that it is the purpose of Shis legisiation 10
establigh s, prlncip:e for guidance in’ regu-
latory Issuanceés” that fewer and simpler regu-
iatiens and rules will he macle applicable to
indlviduals and smaH businesses, organiza-
‘tions” and. govarnmentm Jurisdietions’ than

-are genern.l!y applicahle to large busmesaes.

organizations and goweramental jurisdic-

_tlons, Agenclﬂs hre; anconmged to solicit and

consider alternative Teguliatory proposals in
erder to socémpiish this end. Act §402(b).
- Ssction 403 Thik saction of the Act amends
-the ‘Administrative Procedure Act, 5 U.S.C,
§ 658(h} [A.PA.] increasing the required
conteénta of & notice of proposed rule mak-
ing. A-notiee of propoged rule making would
Bl have to Inelude a gtatement of the time,
place and-nature of public rule making pro-
ceadingg, reforenoce. to the legal euthority

-under which the rule is rhade; and the terms

.or .substance ‘of: the. proposed. rule or a de-
Boriptien: of the .issues involved. 6 UB.C.
-§ BoB{b) (1)~(8) . However, under the Actthe

.motics would. also have io include a state-

ment of the goals. and purposs. of the pros
pesed rule and the estimated number of in-

- dividusis, husinesges, organizations and gov-
. ernmental . juriadiciions. to which the rule
would apply. It would have to incinde &

statement that .the agency seeks and will
consider -alternative proposils which would
accomplish the same objectives while redue-

. Ing substontially any sdverse economic, im-

bact on indivlduals and smell businesses,

organisations and governmental jurisdic- -

tions through clarifloation, consolidation or
simplification of the propesed ruls, the
establishment of differing cempllance ar re-
porting reguirements considering. relative
available resources of such entlt.ies, exemp-
iions from coverage, where such exemptions
would not afféect the realization of the goals
and purposes of the.preposed rules, or. any
‘other. sultable means, “including . parform-
‘ancé standards and -differing timetables; for
complisnce
‘The natice of proposed. Fule making would

“als0.have to include & statement of the pur-

pose of any. rsquirement of reporting or
resardkeeping which the agenéy anticipates
will apply to ten or more fmembers of the
plblic, a5 well as its length, its form, and the
type of professional skills required to com-

plete the report, and an esttmate of the

number of persons who would be required to
subinit reports or maintain records. The no-
tice would also have to state each proposed
use of tHe record or repart the method. to be
used to store’ guch’ ‘information, the length
of time such informistion would be main-

“tained, and the identity-af the persohs who

would have atcess to the information, alorig
with an estimate ‘of the aversge aniount of

" time ‘feéded for each ] Jberson ‘to comply with

the reporting and: recordkeeplng require-

_’ments “Act §403(a).

“For purposes of this sécilon of the Act, the
term, “individual” ddes not include persons
who are affécted by a proposed rule primaxily
in their capmity 25 officers of employees of &
buslness, - 6fganization,” -or = governmental
jurieclictlon The term “small business” is
defined to meéan the same thing as a “small
bu_siness concern,” as defined in the Small
Businesa Act; 15 U.B.L. §632; (See discussion
above) The term “small organlization” is de-
fined to mean any unincorporated business,
sheltered workshop, or non-profit enterprise,
if the entity ks not dominant in its-field, as
well -as: other groups.the agency shall estab-
lish -by rule.: The term:“smeall governmental
jurisdietion’ includes citles, towns, counties,

<villages, school - dlstricts, water- districts, or

special assessment distriets, with a popula-

- thon ® below 100,800, and sany other govern-
- mental entity which the agency determiiies
by -puke 1&: “of limited means or: resources

e [EATEREEN
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based on factors such aslocation in ruwel ot
sparsely populated areas of limited revenuss
due to the population of such jurisdicticn.”
et § 403{c). .

The Act would also expand the requira-—

ments for mgency rule making hearmgs by
requ.h'ing that the ageney permit persons o
suggest alternative rules end by requiring
thet, the agency publish in its finsl rile
making notice a statement of the -alternative
proposals which would have had alesser nd-
verse €conomic effect on individuals and
sminll Yusinbeses, prganizations and- govern-
mental jurisdﬂ.ctlons, and why they were re-
jected in - faver of the rule which was
adopted. Act § 403(b}.
. Bection 404. An amendment is made in the
AP.A. definiticn of & “rule;” by including
rules sefting “recordlkesping or reporting re-
guirements estimated te apply to ten or more
persods in any calendar year.”

Section 405. The Aot also requires each

agency to publish within 180 days of the date
of enactinent of this Act,’s plan for the re-
view of rules and regiilations, designed to
determine whether these Fules and regula-
tlons are achleving the gosls of the utderly-
ing legislation in an efficlent and equitable
manner. These plans must inelude a state-
ment of the criteria the agency will employ
In selecting rules and reguiations for review,
including such factors as the continued need
for the rule or regulation, the type and num-
ber of complaints received about the rule or
regulation, the burdens imposed upon per-
sons directly or indirectly affected by -the
rule or regulation, especially indlviduals and
small businesses, organizetions, and govern=-
ments. The factors of review will also include
such factors as the need to simplify or clarify
language éf the rule or regulation, the nped
10 eliminate overlapping or duplicate rules
and regulations, and the length of time sinee
the rule or regulation has 1ast been evalunted
or the degree to which the nffected area may
have. been sltered by technology,: economic
conditions, or other factors. , . .
. Bach agency will periud!ealljr review iis
rules and regulatiohs in aceordance with the
schedule and criteria set forth in its plans.
Each year each agency will publish in the
Federal Reglster a llst of the rules and ragu-
‘lations it expects to 1ssue during the next 12
months-and a:list of those rules and regula-
tions.it expects to review, accompanied by a
brief . description of the rule or regulatlon,
the need for i and the legel basis of the rule
or regulation. .

Mr. NELSON, Mr Presxden{‘. 5 o ask
unanimots consent that the bill he re-
ferred {o-the Select Committes on Small
Business solely to consider titles I, II,
and IV, and if, 'and when rerorted, the
‘bill be referred to the Commit{ee on the
Judiciary: solely to-consider titles IT and

1V, and if and when reported; the hill

be referred to the Committee on Fiua.nce
solely to consider title IIL, - -

The PRESIDING OFFICER Is: there
obJectzon?

Mr. ROBERT- C BYR.D Mr Presi-
dent, resetvirig the right to object; and
I shall not; the request has also been
cleared with the majority leader and
the minority leader.

The PRESIDING OFFICER. Without
objection, it is so ordered. :

‘& Mr. WEICKER. Mr. President, I am

pleased to join in introducing tie Small
.Business .Innovation Act_of 1979, The

~legislation contains numerous: measures

designed to strengthen technological in-
novation and promote mcreased pru—
ductivity.: -

Hearmgs ‘held by the Belect CGmmit-

TEXT

tee on Small Business over the ‘past 2
years substantiate the conclusion of &
1977 OMB report on small firms and
Federal research and development that
the ability of :Amerioa to innovate—for
commercial: a3 well as ‘defense -pur-

“poses—is” in“serious &ecline” Further-
“more, 85 evidenced“in the OMB report,

“there’{s now consideisble evidence that
product inhovation has either Ieveled
oﬂ or declined.” -

- MY, President, I am d:sheartened 1o
sa.y that America is no lonhgér tlie obii-
ous leader in ‘téchnology. A National

Science Foundation  study : shows’ that

the U.S. patent-balance declined 47 per-
cent between 1966 and ‘1975 while for-
eign-origin - patents incdreased 91 per-
‘cent over that period. The share of U.S.
patents granted to foreigh residents has
more then doubled i 15 yedrs, to &
pmnt of more than 35 percent in 1975.

The  decline in""American ‘innovation
manifests itself in‘the low productivity
growth in the Uriteéd S{ates~~which lags

Jbehind that of most of our economic

competitors—and has contributed to un-
employment; inflation and & serious
trade ithbalance. The measures-contained
in the Small Business Innovation Act
are designed to restore Amerlca to' a
Jeadership positien in innovation.

. Mr, President, small businesseg have
historically been in the xvanguard of our
Nation’s innovative advanhces. Small
businesses and individual inventors have
been responsible for the invention of
insulin, titanium, helicopters, the Polar~

_oid camera, the ballpoint pen,-automatic

transmission; ‘pesticides, oxygen - steel-
‘making, and much more, -
‘According to. the ~National - Science
Foundation, since World War II' firms
with fewer than 1,000 employees were re-
sponsible for one half of the “riost sig-
nificant new industrial products e.nd
‘proceésses.” Firms withiless than 100 .em-

Ployees produced 24 percént of such in-

novations—and -déveloped 24 times as
many major inncvations per research
.dollar as did large firms. All‘this was ac-
complished despite the fact that these
smaller. firms ‘réceived only 3.5 percent

-of Federal. research’ and development

-money... Furthermore, aceording ‘to-an

“OMB study, small firms are far morg cost

effective, with-a cost per Ecientist or en-
gineer of only - ha.lf 85" much as la.rge
firms.:

Other beneﬁts are derived from these
sma‘ll innovative enterprises. A study
conducted by the Massachusetts Insti=
tute of Technology Development Foun-
dation shows that, in-sales, lirge. mature
companies grew only 11.4 percent during
the 1969-74 period, while innovative
firms egrew 11.4 percent and young, high

technology. grew . 42.5: percent. Further- -

more, over that 5-year period small, high-

_technology firms, with - sales:equaling

only 2 percent of the industry leaders,
created almast 35;000 new jobs while the
mature companies created 25,000 jobs.
Mr, President, despite. these impres-
sive contributions by small, innovative
businesses, they are being squeezed out of

.our national research and development

pieture. They. ‘Feceive an inadequate. and
‘disproportionate share of Federal re-
‘search and development money. They

(No. 431) D - 15

‘are prejudicéd by regulations and a tax

structure which ehcourages short-term
profit 'at the " expense of - long-term
growth, thereby diminishing the firm's
desire to take major risks-and plan for
the future. : .
‘ Ameriea’s geniug must be nourished
to enable this Nation to maintain its
lesdership: in the worldwide -economy.
The measures contained in this legisla-

“tion will help nourish our small, inno-

vative businesses and will improve the
climate needed to encourage innovation
by ineredsing Federal research and de-
velopment - assistance, improvirig the
patent system, clearing up the regulatory

.processes and providirig tax mcentives

for research and development.
Under this legislation, Federal agen

--cies would be required to increase its re-

search and development funding support
for small businesses to a point where
these firms .receive -10.- percent of each
agency’s research and development
funds. Small busineses would be able to
retain exclusive patent rights on - inven-
tions financed by Federal funds. .
Additionally, Federal! agencies would
be authorized to alter their regulations
according .to the size of the business.
Thus, a small. firm with limited capital
will not have to expeénd the same amount
of funds as a large firm to comply with
regulations which, in fact, are uynnec-

-egsary for the small business. Finaily,

tax incentives will be given o encourage
research and development by small firms.
Capital gains realized on the sale of se-
curities of a small business would be de-
ferred if reinvested in another.qualify-
ing firm within 18 months, Additionally.
-qualifying small businesses could have a
loss carry forward of 10 years, instead of

_the 7 under existing law, and would be

given & liberalized depreciation schedule

for specialized -equipment and instru-

mentation for research and development.
Mr, President, I urge my colleagues to

"closely-examine this legislation, I do not

endorse each of the provisions:contained

~in the bill: Nor do I believe that the legis~
-1ation is exclusive. There are provisions
~which would be beneficial to small, in~-

novative firmis which are not found .in
this legislation. However, I do feel that
this bill will serve to focus cur attention
on theurgent needs of our Nation s sma,ll
innovative firms, -

Mr. President, the climate for Innovau

-tion must be improved Our smgll; inno-

vative firms must be notirished to enable

‘Us ‘to @rrest the precipitous decline:in
-~research ahd development. As Dr, Arthur
“Ohermayér of - Moleculon Research in
'Cembndge. Mags., has observed:

‘It took five years from the Wright Brothers'

‘st flight to convinee the U.8. governiment
. to. buy:an afrplane from them. Even:then,

the government was afrald to take a-chahce

-on a-little guy -with a big idea, As a vesult,
_all the T.8. airplanes flown in World War I

“lenrned from our mista.kes

were made in Furope. So far, we have not

Mr. Obermayer ‘was one member of an
SBA Task Force: on Small Business antl
Innovation whose suggestions provide

the framework for this legislation,

~An Innovation Task Force established

by the Secretary.of Commerce in 1967
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reached conclusions similar-to those of
the SBA panel. However, no reforms were
enacted. I have already mentioned the
1977 OMB study—again similar conclu-
siong and no reforms.

Mr, President, we must not miss ‘the
opportunity for reform again. This Con-
gress must enact meaningful reforms to
encourage the expansion of small inno-
vative firms. @

@ Mr. BAYH. Mr. President there are
[Tew issues which have generated as much
concern in the Congress as the increasing
-evidence that something has gone wrong
~with the American economy. We have
grown so used to being the leading inno-
vaiors of fhe world that it comes as a
rude awakening to realize that the Unit-
ed States now has one of the slowest pro-
ductivity rates of any industrialized free
nation, that the number of patents filed
has been going steadily down since peak-
‘ing in the early 1970's, thal foreighers
are now filing about 35 percent of - the
patents in the United States each year,

and that the second highest burden on-

our economy right behind foreign oil is
the importation of foreign manufactm‘ed
goods.

I have also been concerned that while
various studies have shown that small
businesses are responsible for approxi-
mately one-half of the most important
innovations made in this country sinee
World War I, and have-also created

more new jobs than ahy other segment -

of the economy, they have been virtually
shut out of our multibillion-dollar Gov-
ernment research and development ef-
fort. Small businesses hiave shown a will-
ingness fotake chances that many larger
companies simply cannot match. Small
businegsses ‘have proven their ability to
get the maximum return on éach re-
search dollar, yet these same small come

panies receive less than 4 percent-of the

Government research and development

contracts given out each year, This is

a loss not only to the small business eom-
wunity, but to all of us, and comes at
o Hme when we should be doing every-
thing that we can. to spur innovation
and productivity. This is essential if we
are going to keep up with our 1ntema-
tional competition. - .

T'am hapoy to be joining with Senator
Newsonw and my other Senate colleagues
in intreducing the Small Business Ifing-
vation Act of 1979. This bill contains two
pieces. of legislation that I have intro-
duced separately—S. 414, the University
“and Small Business. Palent - Procedures
“Act, which Senator Dote and I intro-
duced on. February 9, 1979, and 8. 1679,
the Patent Law Amendments Act, which
1. introduced on August 3, .1979. These
items, coupled with the other provisions
in - the Simall ‘Business, Innovation . Act,
will "demonstrate that -the- Congress is
sensitive o the speeial -problems of the
small business. T think that this legisia-
tion wil benefit all segments of the bucn-
ness community by cléaring the way for
more innovative ideas to.reach the mar-

Tie..

The verqlon of the Universlty and
Small ‘Business. Patent Procedures Act
contained . incthis new: hill includes-‘a

.ketplace when they can: beneﬁt the pub-
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‘number -of--amendments ;that: Senator
Dork and I will be offering. when S. 414
is considered by the Senate Judiciary
Committee sometime this month. These
amendments reflect many of the sugges-
tions .that were made for improving 8.

.414 by:small business witnesses during

the hearings that were held before the
Senate Judiclary Committee oyer whlch
I presided. .

Revising present Govermnent patent
policies is. crucial if we are to have more
.small business irivolvement in the Gov-
ernment’s ‘magssive research and develop-
ment efforts. Present patent policies cov-
ering - ownership of inventions made
under federally supported. research. and

.development. are a-good example of the

kinds of frustrations that the innovative
small . company. constantly encounters
from the Government..,

There are at least 24 dlfferent pa.tent
policies. }.n effect ameng. our agencles
right now. Sometimes the same agency
will have more than one patent policy
depending upon which ' division . of the
agency is funding the research. This con-

fusion is very hard on a small business
_concern interested in participating in a

research and development program. ‘The
problem becomes even worse when it is
learned that the underlying philosophy
of all of the patent policies is that the
Government is better able to develop and

‘market new products than the private
sector - o

"All. of the availa.ble evxdence shows
quite clearly that the agencies have com-

.plled. a-very poor success ratio for the

patents that.they hold. Of the more than
28,000 patents now in the Government
patent porifolio, less than 4 percent are
ever. successfully licensed to private in-
dustry for development and possible
commercialization, . The rest are simply
left to gather: dust on some agency’s
shelves because of lack of interest and
incentive for-using them, This is not a.
good use of the taxpayer's money, - -

I introduced the University and Small
Business., Patent . Procedures Act along

‘with Senator-DoiE and 28 of our col-
leagues to address this problem and I

am happy. that Senator NeLson has in-
cluded it as a part of the present legisla-
tion. This new patent policy will allow

‘small businesses,. universities, and non-
profit .organizations: to- retain patent .

rights to the inventions that they make
under Government contracting and will
allow the funding agency to use the in-

_vention without paying any royalties. -

The. bill ‘also includes -language that
‘will - prohibit . any - -agency. from auto-

‘matically: retalning ‘a small businesses®

*background .rights™ which might in-
clude privately held patents or informa~
tion: that. the agencies cain: now redqiire
be made avallable to any future contrac:

tors engaged in similar research for the

agenecy, This problem is especially serious
to the product oriented small business
which has only its technology to use in
carving out g place for itself in the mare
ketplace againstlarger competitors. -

- By losing: packground rights to thelr

‘competitors & small business. ‘can find

itself*unable to succesafully oompete. Not
_surpnsingly, many of the most innova-
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tive small businesses refuse to seek Gov-
ernment contracts because of the patent
and background rights problems. The
phssage of this bill will end this threat

“and the uncertainty caused by having

50 many Covernment patent pollcies. .

The Patent Law Amendments Act, will
beneﬁt all patent. holders by.offering an
inexpensive, quick avenue for deter-
mining the validity of an issued patent.
The American Patent Law Association
has estimated that it presently costs both
parties to a patent valldity suit over a
quarter of a million dollars apiece, and
& considerable amount of - time, before
any. decision can be made in court on &
patent’s worth. Many independent in-

‘ventors and-small businessés simply can=~ -

not afford such costs. and are easily
“blackmailed” by larger competitors who
can use their patents with little danger
of a patent Infringement suit to stop
such unauthorized use. This revision in
the patent law will allow the Patent Of-
fice to inexpensively reexamine most is-
sued patents in order {o determine their
validity if it should be questioned. 8.
1679 has been endorsed unanimously by
the American Bar Assoclation’s Patent
and Trademark Section, and is sup-
ported by the American Patent Law As-
sociation and by the Association for the
ﬁdvancement of Invention and- Innova-

on.. .- -

~Passage of the patent reexammat.lon
jdea will also reduce the burden on our
overworked courts and will g0 a long
way toward restoring. confidence in our
patent, system which is one of: the keys
to innovation, - = - =

The Small Business Innova.tmn Act
will remove many of the harriers to full-
scale particlpation by small businesses in
our research efforts. The bill also helps
the innovative small business by en-

.couraging more inves_tment in research

through & revision in the tax code, and
by requiring- sll Government agencies to

-econsider the impact of any new Govern-

ment regulations on the small business
community before they are adopted.
This is the kind of positive, concrete help

that small businesses need and deserve.

It is time for the Congress to act force=
fully. in. this imporiant area, and I urge
my colleagues to give the Small Business
Innovation Act their study and support.

I ask unanimous consent to have

.printed in the REcorp a recent editorial

from the Washington Star entitled “Has
America Lost.Ifs Genius,” which sum-
marizes the problems that we face and

-the eontributions-that -small businesses

could make if we would only allow-.them
ta-reach their full potential: - .

- There being no:objection, the editorial
was ordered to be prmted in the RECORD,

-as follows:

Has AMERICA Los'r I'rs GENILS°

How, can. it be that the lahd of Thomas

Edison, Henry Ford and Alexander Graham
Bell—and Xerox and Polarold—is declining

‘s0 in technological innovatlon? No one has

& single answer, perhaps; but some’ recent

“studies -suggest:- that federal - policies are

making things: harder for-small, 1nnovative
busineﬁsas than they should.be. " .
-‘There 1s wide agreement that the. declme
ln American research and deyeiopment
(R&D) 1s serious. It affects jobs, inflation,
‘productivity and the balance of trade. Amer-
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iea’s ebllity to Innovate will have much to
say about all these things, as well as how
the nation copes with the energy shortage.

‘Today, America 1s no longer the obvious
leader in technology. A National Sclence
Foundation (NSF) study showed that the
U.5. patent balance dectined 47 per cent be-
tween 1966 and 1075, with & corresponding
81 percent increase In foreign-origin patents.
It showed that the shdre of U.S. patents
granted to foreign residents more than dou-
bled in 15 years, reaching a level of rnore
than 35 per cént in 1975, Since 1970, Japa-
nese patenting has ihcreased more than 100
per cent in almost every major industrlal
category. -

~The historie role of small, innovative busi-
nesses casts a sharp light on' the problem:
The NEF concluded, for example, that in the
post-World War II period, firms with fewer
than 1,000 employees were responsible for
half of the “most significant new Industrial
products and processes,” Firms with 100 or
fewer workers produced 24 per cent of such
innovatlons—ond developed 24 times miore
msjor innovations per R&D doéllar. Yet these
small firms ' received - only 35 per cent of
federal R&D. money.

Buch studies are 1mmensely suggestlve
Another, by the Massachuetts Insitute of
Technology Development Foundation, took
three groups of companies——“mature” (such
as DuPont and Genetral Electric), “innova-
tive” (such as Xerox and Polarold) and
“young, high technology” (such as Data
General)—and compared thelr average an-
nual growth in the years 1868-74. In sales,
the mature category grew some 11.4 per cent,
the middle group 13.2 per cent and the high-
technology group 42.6 per cent. - -

The MIT report went on to observe that in
u five year period, the high- technology com-
panies, with sales equaling only 2 per cent
of the industry léaders, created almost 35,000
jobs compared to the 25, 000 Jobs creafed by
mature companies.

In spite of such statistics, small innovative.
businesses are not doing well. Has there been
a deterioration of the ¢climate needed t0 en=
courage innovation?

The House Committee” on Small Business
released in August a collection of reports on
the subject, including dratt legislation which
proposed 1ncreased tax indenitives to balance
the risks of smail-scale ' R&D research and im-
provements in the patent system to-protect a
firm’s exclusive rights. It also preposed sim-
plified regulations for R&D- procurement
awards. (Only about B per cent of such
awards are competitive.)

“fhe reports also. tended to fault iederal
pol!cies such'asregulations which treat large
and small firms alike—-and which, in effect,
discriminaté apalnst risk-taking firms, Ob-
viousty, - ‘regulations and a tax. structure
which: encourage short«term profit at the
expense of long-term growth will diminish a
desire to take major risks and plan for. the
future. .

It weuld be. pcmtless here to advocate
specific légisiative proposals, but perhaps
usefui to point oub again that the tendency
to regulate everyone equally can work great
unfairness, And it 15 a bit scary to consider
how federal poticles may contribute to this,
and other, natlonal problems.

*There 1s, we suspect,  much truth in the
legend of ihe lone ihventor, the productivity
of what phystcist’ Freéman Dyson eall the
Htinkerer” in-“the little red. schoolhouse.” A
General Electric study showed that between
1950-74, high-technology .companies had
three times the output, twice the produc-
tivity and oné-sixth the prlce increases of
low—technology firms.

But American genius heeds to be nour-
ished, and that nourlshment affects noth=-
ing less than our future; Dr. Arthur Ober-
mayer of Moleculon Research, Cambridge,
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-Mags,, who ‘served on a task force for the Ad-

vocacy Office of the Small Business Admlnis-
tration, put it another way:
“It took five years from tha - Wright

Brothers' first flight to convince the U.8. gov-

ernment $0 buy an airplane from them. Even
then, the government was afrald to take a
chance on a little guy with a big idea. As 8
result, a1t the U, 8. airplanes flown m World
War I-were made-ii Eurcpe. So far, we hswe
not learned from our mistakes?” -
Americs's precipitous R&D decline surely
suggests that 1t 1s time for us to learn from

-our mistakes.@
‘® Mr. DOLE. Mr. President; the impor-

tant role that small business Kas tradi-

‘tionally ‘played in'the ‘promotion of in-
ventions, from the Polaroid Land Cam-
‘era to the Iaser beam and xerography, is

a fact. The impact that an archaic patent
system, added to an assortment of out-
dated laws has had on these same small
businesses who-were so instrumental in
bringing the United. States to the role of
leadership it once held in the ﬁeld of

- technology, is undeniabie,

It is in full recognition of these two

‘factors that I am cosponsoring today the

bill introduced by my distinguished ¢ol-
leagne from Wisconsin, Senator NELsON,
the Small Business Innovatlon Act of
1979. This is not to say that I am doing
$0 without any reservations, However, I
shall address these later 1n this stateu
ment

“The Small Innovation’ Act of 1979 in-
corporates, in title I, & major portioss of
two bills with which I have good reascns
to'be familiar. The first one is S. 414, the

University and Small Business Patent

Procedures Act of 1979 which Sehator
Bayu and I introduced last February,
and S. 1679 introduced in August 1979 by
my distinguished colleague from Indiana
and which I cosponsored. S. 414 aimed at
facilitating the transfer to the private
sector of technology from the federall.v
funded innovation stage.

. More specifically, it aliowed umversi-
ties, nonprofit organizations, and indus-
try to obtain limited patent protection
on discoveries. they ‘have made under
Government-sponsored research. It also
established a umiform policy to replace
the multiplicity of statutes that now
regulate -the granting of patent rights
throughout governmental agencies. The

second.part of title II includes the terms

of 8. 1679, by which the task of reexam-
ining challenged patents would be trans~
ferred from the courts te the Patent and
Trademark Office, where the particular
expertise that this.agency has available

would' be most useful. in solving cases

both. rapidly and correctly. The benefits
would be threefold: it would speed up the

-process by which the decision is-handed

down fo the éontestants, it would de--
crease the costs to both parties consider-
ably, and finally it would greatly éase the
burden on our a.lready overworked Fed-
eral court system.

The portion of S 414 and 8. 1679

-which were incorporated in the Small In-

novation Act of 1979 clearly recognize
‘the specific needs of small business who .

-lack the financial resources and legal.ap-

peratus gvailable to larger corporations.
I take this opportunity to congratulate
Senator NeLsow on his good judgment in
Including that legislation in his bill to-

posts will be aired;:
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day. I might’ add at this point that I

could hardly oppose a bill that includes
S 414, albeit in part, and &. 1679. :
<-More altruistic reasoning guides my
support of title I. While it does not di-
minish the relationship established be-
tween large corporations and the Gov-
ermment in 'R. & D. programs, it does
insure that small business is not left out
and receives -4 fair share of such pro-
grams. This has not always been the case

. Under the existing situation,

I feel that more thought needs to be
given to title IV, dealing with regulations

- 88 they pertain t0 businesses of varying

size. My gravest reservations, however,
lie with title III. Without going into the
specifics of its provisions, which can be
addressed in detail later in committee, I

should like, at this time, to merely ex-
press my doubts in general terms. I un-
derstand too well the special viulnerabil~
ity ‘of small business not to agree that a
need exists to apply fairness and justice

"to small companies. It is true indsed that

the. existing system has more or less
creafted two categories of classes: hig
business on one hand and small com-
panies on the other. The special tax pro-
visions of title ITY simple perpetuate this
situation from g different angle without
reaily solving the problem. While sup-
porting the Small Innovation Act- of
1978, T felt an obligation to place these
reserva.tions ‘on record.® )

¢ Mr. CULVER. Mr. Prmident I am

pleased to join Sengtor Nzison and my
other distinguished colleagues on the
Senate Small Business Commitée in co-«
sponsoring ‘S. 1860, the Small Business
Innovation Act of 1979,
" For too long, the Federal Government
has ignored the ability of small busi-
nesses o research, produce, a.nd ‘market
new ideas and inventions.

Indeed, the Federal Government oftett
has discouraged the inventiveness of
small business through diseriminatory
tax laws, through overly complex patent
laws which have maide it difficult to pro-
tect inventions in the free marketplace
of ideas, through lack of available Fed-
eral grant moneys for résearch and de-
velopment on a small-scale level, and
through overly burdensome Federal
regulations. "

The bill introduced today does much
to reverse this trehd. It would finally
make it desirable for individuals and
owners of smalier enterprises to intro-
duce and protect nvw ideas in the mar-
kKetplace.

" 'This bill proposes four major dreas of
Federal encouragement to small hisi-
ness, ‘First; it would stimulate research
and ‘development by redirecting the
‘armount of Federal money available for
such programs to small businesses: Sec-
ond, it would develop tax incentives to

“encourage: the small business owner to

reinvest in the marketplace. Third, it
would tailor our patent laws to'spur in-
novation, and finally, it would establish -
the principle that regulations should be
‘designed to fit the scale and abilities of
the organizations being regulsted. -

" ‘We are proposing these measures as
possible incentives -for greater innova-
tion by small businesses, in the hope that
a full discussion of 1ts merlts and Of‘]tb
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Of all the -efforfs Congress can make
this year, I feel most strongly about the
need to tap this potential in our Nation’s
small businesses..Earlier this year, in
hearings before bothL the:Subcommitee
on Administrative Practice. and Proce-
dure, which I chair, we heard. the same
message from .each .of our withesses:
That billions of dollars in. investments
are being lost due to the policies of the
Federal Government—in. unfair . iax
structures, in lack of available incentive
grants, in overburdengome :regulations.

‘Mo hearing testimeny wsas more com-
pelling than that we heard in Des
Moines, Iowa. Iowa's small businessmen,
mayors and community officials at tha.t
hearing unanimously called for Federal
regulatory reform. o - -

One Marshalltown, Iowa, carwash
owner testified that “a lot of small busi-
ness people are getting discouraged andg
giving up,” because they cannot make a
:Egﬁt and comply with Federal regula-

ns. .

A Des Moines homebuilder sald tha.t
regulations “tend io stymie competition
and inflate the cost of housing.” . One
county official noted that ‘the sheer
magnitude of regulations and paper-
work” deter local governments from ap-
plying for Federal grants.

It is time that we act to end the frus-
tration, the anxiety, and the anger gen-
erated by Federal policy which has scuf-
{led innovation for far too long.

.The Subcommittee on Administrative
Practice and Procedure is moving toward
enacbing regulatory reform. legislation
which will hopefully remove much of the
paperwork, delay, the nonaccountability
which - has - plagued - our regulatory
process. . )

Title IV of this bill s based upon &
bill I originally introduced in the 95th
Congress entitled the Regulatory Flexi-
bility Act. I reintroduced this bill this
year as 5. 299. Title IV, like S, 299, di-
rects Federal agencies to tailor their reg-
wlations to fit the scale and abilities of
the institutions being regulated. It en-
courages agencies to-adopt alternatives
which: reduce the burden of compliance
for small businesses and organizations
while still sccomplishing the goals of the
legislation or regulations involved.

-The Small Business Innovation Act of

- 1979 represents a major effort to en-
hance production on other:fronts. By
granting incentives to encourage the de~.
velopment of new and marketable ideas,
our economy will receive a major boost,
pur.-employment will rise dramatically,
our attack on inflation will progress, and
olir society will be able to benefit from
technological innovation which we have
.come to expect from our Ingenuity and
sense of purpose as American people L ]
® Mr. LEVIN, Mr. President. I am
pleased to join several of my colleagues
on the Benate Smali Business Committee
in sponsoring the Small Business Inno-
. vation Act of 1979,
. Small business traditionally has come
forth with innovative produets and proc-
gsses and I believe - this. legislation will
continue to encourage that output. Gen-
erally, I feel the measures conteined. in
this-bill will remove nonproductive bu-
‘reaueratic: barriers and. redirect Federal
funds to where theyican do the most
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good in increasing productivity, stimu-

lating the- job ‘market, and improving

small buslness share of the export
market.

The ﬁrst section 01' this bil! requlres
that each Federal agency target a 1-per-
cent increase. in research and develop-
ment procurement . set-psides for small
busihess. Increases ‘yould begin in fiscal
year 1980 and. continue.until small busi-
ness.recelves a prime contract dollar vol-
ume equal to at least 10 percent of the
department’s total R. & D, budget. At this
point, emall businesses only receive 3.4
percent of Federal research and develop-
ment contracts, and. it.is estimated that
this section of the hill, if adopted, could
add over $300 million ammally into the
small business community. .

The second section of the bill would
amend the patent law. Small businesses
have been the sector of our economy
that has mnore often ecome up with néw
jdeas -and. . inventfons. This provision
would simplify. the legal procedures of
patent law and allow $mall business to
retain, under certain conditions, patent
rights on inventions made under fed-
erally sponsored research:

Included is a payback provision that

requires, under a number of situations
where a profit is being made from the
invention, for the small business to pay
the Government for the research funds
which were used to develop. the inven-
tion. I believe the Treasury is entitled to
some form of repayment if tax money. is
used to make a profit. However, by per-
mitting the inventor. to retain patent

‘rights we encourage the. development

and marketing of new products and pro-
cesses that might not occur if the Fed-
eral Government retained the patent.

The tax provisions of the bill include
some interesting concepts which are cer-
tainly worthy of fuller exploration be-
fore the Senate Finance Committee. The
special tax breaks provided to small
firms or investors in those firms which
spend @ higher than average amount on
research and development would help to
encourage innovation within small busi-
nesses which are already the most in-
novative segment of the national écon-
omy. I am concerned however about
some of -the proposed changes in the
tax code which appear In the biil.

- The “roll-over” of capital gains when
they ‘are remvested in another small
business has merit; but there is a sub-
stantial -potential’ for benefits of this
tax provision to flow to firms or inves-
tors who are not involved in the growth
orientated segment of the economy. Un-
less @ way is found to target this special

.assistanceé to those firms which need
‘sncouragement, the revenue impact of

the provision may greatly outwelgh 1ts
benefits:

Increasing the number of sharehold..
ers in & subchapters corporation from
15 to 100 could have the impact of in-
creasing: the availability of capita.l for
high risk ventures Because risk could
he spread to more- shareholders, the pool
of venture capital should expand. How-
ever, I am again cancerned fhat if ‘this

-special tax tréatment is not te.rgeted

to those high-rlsk ﬁrms most m need
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the loss. in revenue. mi.ght outwelgh the

economic benefit. -

The final sectlon_ of the bill should’

provide small business with some relief
from Federal regulation. It authorizes

all Federal agencies to conslder the size

of a company when issuing regulations
so that the regulatory burden on small
business may be reduced. I have always
maintained that the heavy hand of Fed-

_eral regulation often stifles creativity,

innovation, and risk taking. All of these
are essential to the success and growth
of the smiall business sector and it 1s my
belief that this.regulatory Aexibility ap-
proach is worth pursuing. -

- Small- business innovation: effects all
our lives. These firms have been respon-

sible forhalf of all major industrial in--
_vention and innovation since World War

II, Small businesses importance to our
économy and their effectiveness as in-
novators is further demonsirated by the.
facts that these firms produce 24 times

as many major innevations per research:

dollar as did large firms and they are
the major new producers in our econ-
omy. It is also important to recognize
that in order to bolster our overseas
trade and Improve our balance of pay-.
ments we must continue to be innova-
tive. New high technology products ap~-
pear to have a great; potential for export

and their development should be en-

couraged.’ -
Considering the importa.nce of en-
couraging innovation among the pri-

vate sector of our economy and small -

businesses great contribution to that
task, I am pleased to be & sponsor of the
Small Business Innovation Act of 1979.%
& Mr, HATCH. Mr. President, I read re-
cently that following the historic events

of Kittyhawk in 1903, the Wright broth-

ers turned to Washington for the finan-
cial commitment they needed to pursue
their dream of aeronautical research.
They. did not come here with a crackpot
idea, or wild drawings of an obscure con~

cept, but with proof-positive that man

could fiy. What they met with was a turn
of the century bureaucratic runaround
that could rival any of the horror stories
one hears today. According to this ar-
ticle, the history of manned flight was
delayed for 5 years while Wilbur and Or~
ville battled for a small slice of the Fed=
eral R. & I, pie. It is of no consolation to
meé that this bureaucratic tradition has
been maintained. Our small, innovative

-entrepreneurs of today are on the losing

end of the same evasive tactics of an
endless buréaucratic tahgle. While bil-
lions are being cdoled out each year in
R. & D. funds, small businiess is getting
less and less in terms of real dollars,

According to hearings held in the Sen-
ate Select Committee on Small Business,
on which I serve, within the last 2 yedrs,
out of the millions of dollars in R. & D.
funds distributed by the Federal Gov-
ernment, less and proportionately less is
being distributed to the most productive
sector of the economy. Small husiness.

A1977 study from the OMB concluded
that in the last two-decades small busi-
nesses accounted for one-ha.]f of the
countries innovations..

The NSF est1mated these saree ﬁrms
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produced -four times as many innova-~
tions per R. & D. dollar as their larger
counterparts. Lack of capital is how crip-
pling these firms and,-I might add, is
crippling the image of the United States
as the world’s Innovation leader, Invene
tive genius is worthless without the capl=
tal available to transform an idea into
reality, Nearly all business leaders agree
that venture capital investments in in-:
novative -projects - with relatively high
risk, and deferred profits are an endan-
gered species. Large manufacturing con-
cerns may be affected by this trend, but
not nearly to the extent that small, high-
technology, Innovative firms have felt
the same squeeze, .

Mr. President, these small ﬂrms be-
long to that part of the sector which has
been found to be responsible for the crea-
tion of 96 percent of the jobs in the pri-
vate sector in the last decade; and those
firms not so adversely affected by the
R. & D. squeeze, the top Fortune 1;000,
have accounted for only 4 percent of the

Jjob growth in the same period. To me,

the inescapable conclusion is that R. & D.
funds provided to the most dynamic sec-
tor of our economy—small, high-tech-
nology, innovative firms--is the most efii-
cient way, perhaps the only way, to in-
novative leadership, -increased employ-
ment, and economic growth.
- Mr. President, the bill we have intro-
duced today is drafied to help restore the
- balance to Federal R. & D. funding,
We propose to Inject new life into the
- innovative drive of our small busmess—
man.

We have designed this leglslation to

mandate Federal agencies to set-aside a
specific percentage of their R. & D. prime
contraets for'small businesses. In addi-
tion, patent rights to inventions devel-
oped with Federal assistance will vest in
the developer when certain provisions
are met. Finally, the tax henefits com-
bined with:the foregoing eIements lead
me to congratulate those I am joining in
¢osponsorship for promoting 2. measure
worthy of. consideratmn hy all Repub-
licans.. . .
- Mr., Presldent I urge my- colleagues
irom both sides to join us in promoting
the private sector, especially that most
efficient of all producers within the pri-
vate sector: .the small, high-technology,
mnevative ﬂrmse o

® Mr. HAYAKAWA. My, President; Tam
extremely pleased to join the chairman
and colleagues ~onthe " Senate Select
Committeée on Small Business as s origi-
14l cosponsor of ‘the Sma.ll Busmess In-
novation Act of 1979,

On August 2 of tms yea.r I a,ttendsd an
excellent hearing held by the committee
to examine how the Federal Government
is -helpmg—r-or. hindering--smail, innova-
tive companies. The focus of the hearing
was a report issued by-the Small Busi-
ness Administration’s Office of Advocacy
entitled, “Small Business and Innova-
tion,”. This is_a report of an unusual

consensus .among . three - citizen. study »

groups oh a matter of serious concern,
and I wish to take this opportunity to
acknowledge the excellent work of the
task force members snd the service they

TEXT

have performed to: small innovatnrs and
to us as well;-

The task force study ‘made 1t very
clear that there is a need for additional

‘Federal support and commitment to

small innovators.and creative individuals
who dare to “think big.” While large
businesses certainly = are :equipped . to

_earry on innovative sactivities and to fi-

nance research and. development tech-
niques, small ehterprises are often more
adventuresome and willing to take neces-

-sary risks, to move faster, and to use
‘resources more efficiently,

T think it is necessary that we main-
tain a positive climate in our country

_that permits and encéurages small. in.

novators, and I-believe that the bill we
introduce today is at least a step in the
right-direction, After all, small inventors
brought us the electric light, the tele-
phone, helicépters, Land cameras, and
other delightful products, and we should
be willing to assist the small creative en-
terprises rather than act as a-deterrent,
which now seems to be the case.

One of  the members of -the citlzen
task force was Mr. George Lockwood,
founder of Monterey Abalone Farms in
Monterey, Calif.—one of the innovative
firms in the infant aquaculture industry.
Aguaculture is a word we will hear with
increasing frequency in the future, hope-
fully. Tt is simply the growing of plants
and animals In fresh, brackish or marine
waters under controlled conditions. Or
at least it sounds simple until we review
the miyriad of CGovernment regulations,

‘requirements, and poticies that make it

far more diffleilt than it should be.
In an:address before the American

‘Association for.the Advancement of Sci-

ence-last’ year, Mr. Lockwood discussed
the existmg small ‘business innovative
climate in our coiintry and the regula-
tory environiment in which new mdus-
tries must emerge and operats,

Some 42 TFederal, -State; -regional,
county, and'municipal government agen-
cies enter directly into‘his privetely fi-
nanced company’s. decisionmaking proc-
‘ess’ Between 50 and 70 percent of his
time is spent dealing with goveérnment
instead of applying his energies to his
company . .as the chief. scientist, . chief
engineer, - financial .officer, and -general

‘manager. ‘This makes you wonder why

anyone would:even start a small bu51-
ness tuday. o

The tremendous amount of govern-
ment regulation has evolved because we
expect 8. great deal from' our - govern-
ment: Protect the environment; the qual-

1ty’ of the food-we €at,” employee safety

and’ welfare, navigable wateérways, and
on and on. In addition, we ask govern-
ment to use our tax structure for the
'distribution of wealth and to encourage
savings for retirement. Evén when a
company -does not recelve any- Pederal
financia] assistance of government busi-
ness, it is vitally affected by the Federal

policies and overregulation that are

ms.king it meossmle for many to suec-
ceed

Mr. President, I would like to share
Mr. Lockwood’s thoughts and idéas with
my colleagues and ask Unanimous con-
sent that his address be printed in the
RECORD, g

(No. 451y D= 19

The Small Business Inbovation Act
does not address all the problems of in-
‘novators, but it does call for increased
application of Federal research and de-
velopment funds to assure small busi-
ness & fair portion; amendments to the .
Internal Revenue Code of 1954; im-
provements in patent rights prov1sions.
and regulatory flexibility. .

I shall conclude my remarks, Mr. Pres1-
-dent, by quoting from a very perceptive
‘article in the September 1978 issue of
Harper's magazine, written by George
Guilder. In his article, entitled “Prome-
theus Bound,” . Mr. Guilder gives
the strongest plug for small business
I have ever read. He wrote -that
the real  split in -the world today
is not between capitalists and workers,
technocrats ahd humanists, government
and business—it is. & strugele between
the existing configuration of industries
and of the new industries that will some
day replace them. It is the conflict be-
tween the risk-taking businessmeh and
the risk-taking - governments, for ‘that
matter, as opposed to the risk ayoiders.
It is the fight hetween the past and the
future, Big governments, he said, tend
to be extremely conservative, whether
they call themselves liberal or conserva-
tive, and tend to preserve the status quo.
So do big corporations and so does & ma-
jority of big unions. But, he claims, the
future, because of its unpredictability,
lies in the hands of small businessmen
and thé innovators who will make some
of the things we know today obsolete
tomorrow.

There being no obJection the address
was ordered to be printed in the RECORD
a.s follows:

SOME CAUSES AND CONREQUENCES or'
DECLINING INNOVATION . .
. - {By George B. Lockwood)_ .
- {". . b status guo 1s & symptom of & so-
clety which has come tothe end of its devel-
opment.”. Alexander Solzhenitsyn 1) -

When Bill Carey* asked that I participate
in this morning’s session he requested that I
discuss the constralnts to innovation that we
have experienced as a small company ploneer-
ing & new technology. In fulfilling his. re-
quest,” I hope to define the serlous conse-
quences for our country of the fallure of our
government policy-makers to understand the
critical :role of the endrepreneurial function
in-the process: of putting scientific knowl-
edge $0-beneficial econemic use. In addition,;
I will share with you my:observation that we
are g natlon of people :who have developed &
great aversion to. risk,; who. are. asking. gov~
-Tespond. with in-
creasing regulation and, reater 1nvolvernent
in our private activities, -

Both of these: ractor&—ignoring the critl-
cal. .entrepreneurial ;- function - in : economic
growth and our gulture’s growing aversion to
risk—are. resulting in, serious constralnts to .
tnnovation. Conseguehtly, we are experienc-
ing. long-term economic stagnation. Much
of  the scientlfic lmowledge we are develop-
ing is not belng used, and there hag emerged,
in. my mind, & serious. quastlon of .why our
government should continue to finance the
development of science If government .is
simultaneously going to. create major struc’
tural constraints prevanting its  useful
application?

~Xn- describlng to you “how I ha.ve 1eached
these conclusions, I -would flrst llke to tell
you sbout: -1) my company, Monterey Aba-
lone Farms; 2) the infant aguaculture indus.

_ :Footnotes at end of :artlele, . oins
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try; 3) the existing small business innova-
tive climate in our couniry; and, 4) the his-
toric and current need for the Innovative
process to properly function. In doing this,
I will point out the apparent, reasons for the
economle stagnation our country is experi-
encing -as well-as what I belleve-to. be the
basle, underlying causes.... -~ . L
o MONTEREY ABALONE FARMS . :
- Monterey Abalone: Farms was founded in
1972 to doresticate the abalone. Abalone is
& large snall of commercial importance in the
western U.S, and.in the Far East, accounting
for $200 million in world commerce annually.
In Japan, abalone is served raw In thin slices
as sushi. In other areas of the Orlent, it is
gliced and cooked In sauces with vegetables,
In the U.S. we pound sliced abalone into thin
steaks that are fried in egg batter, and the
English, of course, boll it in a stew.

In the early 1970's, we saw signlﬂcént_

changes occurring in the supply and demand
for abalone. Due to rising standards of living.
a strong demand had developed (and was
continuing to develop) for this premium
regtaurant item in world markets. Simul-
taneous with this increase in demand was &
gubstantial decline- in ' the: avallabllity of
absglone from natural resources. As & result,
prices for abalone products were increasing,
motivating us to explore the possibility of
growing abalone under controlled condlitions.
I must emphasize that the principal incen-
tive for us to pioneer abalone culture was to
build a viable and profitable business. In
economic terms, we undericok the “entré-
preneurial function” to combine labor, capl-
tal and scientific knowledge to develod 8
profitable product for consumption.

In response to this economic opportunity
we founded our company in 1972 to under-
take the biological and economic research to
determine the feasibility of such ‘a venture
and to develop & laboratory technology. Ten
individusals - jointly . invested: $250,000 of
“geed” capital for.this risky undertaking.
None of us were particularly wealthy indi-
viduals, and this initlal high-risk eapitall-
zation came from our personal flow of save
ings. Durlng the next two years, we success~
fully developed & laboratory technology for
spawning  abalone; -hatching their eggs,
growing ‘their larvae, producing their food,
and growing the young animals into market«
ahle adults. e Tt Lo
. In. 1974, we hegan to scale-up our opera-
tions end- increased our investment by an
additional $1,000,000. As before, this invest-
ment was supplied by individuals wiiling to
risk part of thelr personal savings on thls
promising yet unproven: venture. Although
the profit potentlal was attractive, profes~
sional- sources of venture capital were-not
tnterested in such' & long-term profdes. Our
company was entirely privately financed by 8
simall group of locsl:people with confidence
in me and in ourproduct;: -~ v o tnn 0o

During the next three years; we expert
enced major -problems in- sealing-up Oour
laboratory -procedures: However, in 1977 we
began limited productiorn after further €X-
perlmentation, frustration,-and hard work. I
must emphasize the word "“limited”—the rea-
son for this emphasis will ‘be apparent later:.

‘In devéloping this production technology,
we directly utilized ten basic sciences and
five disciplines in englneering. Included sre
moiluscan repreductivé’ physiology, tarine
bacteriology, marine protozoology, organie
and lnorganic seawater chemistry, phycology.
pharmacology and toxicology, nutrition and
genettes: and clvil, mechanical, electrical,
electronic, and chemical engineering. The
fields of poultry nutrition, poultry mediclne
and poultry husbandry. also made important
contributions, Many of these areas of science
are basie and their.development . has heen
supported by N8P, NIH, and the USDA for.
the purpose of increasing knowledge without’
specific economic justifications. In contrast,.
our technology has not:utilized any:of the
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applied development work so. popular in ma-
rine sciences today. Such heavy applied de-
velopmeni programe have been of no value
HY . . Kot

Earlier I stated that our abmlone culttring
technology was iu lmited oparation. To un-
derstand *1oiited”, let me next describe the
status of thie aguaculture industry..
© . . THE ARUACULTURE INDUSTRY

“Aquaculture” is & word that you will hear
with: incressing frequency in the future. It is

_simply the growing of plants and animals in

fresh, brackish or marine waters under con-
tralled conditions. Aguaculture is emerging
8s part of the natural evolutionary process
t0 use science to produce goods In response
to favorable market dembnd and production
economics when they develop.T am convineed
that {f.agueculture could develop untram-'

‘meled, it .would make substantial contribu-

tions to the elimination of the world food
shortage with the production of large quanti-
tles of low cost food. e

In the.United States, several segments of
the aguaculture indusiry have aiready de-!
veloped. Almost all of cur catfish, trout, and
eela are produced ln aguaculture, as are

substantial ghantities of oysters, clams and -

freshwater crayfish. I would estimate that

aquaculture contributes at least $250 milllon |

to the U.8. economy annually. . [
In additlon to this more mature section of

_the aquaculture indusiry that emerged prior
“to the early 1070'8, & number of species are at

the take-off stage and could be in large-scale '
production within the pext five years. They .

include abalone, scallop, shrimp and salmon.

A number of other epecles such as lobster,

crab, conch and mussel also hold promise for '

isrge-scale production sometime in. the
future.

Beeausé of the developing worldwide inter~

st in aquaculture a5 & potential major food

source, the T.H. Department of Commeree
approximately eighteen months age commin-
sloned the National Acaderny of Sclenoces to -
study the prospects-and constraints to aqua-~
cuiture development In the U.82 The private
sector. was urged to confribute to this study
and our firm prepared a. detalled.report, en~

titled “An Analysis of Constiaints and Stim- .

ulant: to Aquaculture Development in the
United Btates™* Our study reached the rol-
Jlowing. conclusions: v s

1. Aguaculture’s development is.-not being
constrained by a lack: of sclentific knowledge.
An adequate scientific base exlsts for the de-
velopment of many species for high-intensity,
large-scale culturing. This does not mean
that all technlcal problems are solved, but a
substantinl scientific base has niready been
developed 1n the sclences of marine blology,
oceancgraphy, animsl husbandry, ' etc., . to
Jorm the foundation upon which production
technologies for many. specles can be.devels

-oped. .

2. A mafor constraint to the developmient
of aquaculture is massive and diverse govern-

meut regulation and involvement in deei- -

sion-making. Por instance, thera are 42:gov~
ernment. agencies &t the federal, state; re-
gional, county and. munieipallevels-which
fegulate OUY.new company. in.one. way.or

‘another. =~ LT R )
3. ‘The principal constraint to the develop-
ment of ‘aguaculture in the United Btates
15 gn array- of federal pollcy decisions that
are preventing the forfriation of risk-capital
and blocking its flow inte:all forms of innova-
tive small businesses. : U
Let me first describe to you the regulatory
environment in which our new indusiry must
‘emierge and operate.” . N
GOVERNMENT INVOLVEMENT IN AQUACULTURE
. Some 42 federal, state, regionsl, county and
municipal government agencles enter direct~
1y Into our company's declsion-making proc-

““Pootnotes at end of article.
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ess. At least B0 perceht (and closer to 70
percent) of my time 15 spent dealing with
gevernment. inatead of applylng this time as
the chilef scientist, chiel engineer, -chief
fAnancial officer and general manager of our
company. A great dea! mors of my emotional
and creative energy is spent with government

than these figures reflect.

:This tremendous amount of government
regulation-has evolved becAuse we Americans
expect a great deal from our government.
For instance, we agk: government to:- o

_Protect ourr environment:. .

“Protect the gquality of food we eat;

Protect wildlife; _ .

Protect employee gafety and welfars;

Protect investors against security fraud;

Profect navigable waterways; and ’

Protect land uses (particularty constal

lands),...o . : - o

. In sddifton, we sask government to use our
tax structurs for the datribution of wealth
and te encourage savings for retirement.
Each of these areas of government involve-
ment directly impacts upon sgquaculture.

It 1a my opinion that moet of theis areas of
protection and public policies are justified in
themselves, Most of us don't want to live in
& contaminated environment, nor eat ime-
pure foods, nor see our wildlife dlsappear, nor.
be amployed in uneafe places, nor to be the
vistims of security freud, nor to see our
nuvigable waterways destroyed by dangerous
encroachments, nor to see our land (notably
coestal lands) become over-developed. As &
result of our desires, our government has

responded with well intended legislation and

has ‘' constructed.. éfficient, .well-managed
agencles to fuifill our expectations. .

However, when i is all added together thla
broad spectrum of goveimment profection
places an Insurmountable burden on those
of us attempting to piéneer new technologies,
particularly those of us who must use small
companies to do this ploneering.. . -
.. T cannot. possibly discuss all 43 agencies at
this -time, Let me relato.n few examples of
how the quest for protection.has impacted
upon my company:. ..

“Government activities that cause
. " wricertainty ]

“Because of our dedre to. eat pure food,
the Pood wnd Drug Administration was
created to atminister lawas and regulstions
tor growing or producing food. Rules for such.
production sré chenging almost daily, and
the technology for detecting minute parts per
trillion of .some contaminating compounds
from  municipel and industrial wastes 1s
evolving very rapidly. As a result, all sorts
of microscopic levels of contamination are
being discovered in s wide range of foods. It
& my belief that a substantial portion of the
east-const shellfish fndustry will be prevent-
ed from selling its products in the next de-
cade as a result of small levels of contami-~
nents concentrated in the tissues of these
animals,. ~ - . e S

.“Such uncertainty over future regulations
eompounds the risks of pioneering new tech-
‘nologies such.as ours, perticilarly. where
lirge investmnents in cropé must be carried

out over several years."’ A
*Rules designed to apply to others

“In’ the ares of environmental protection,
it 18 now 1llegal for fish to go potty in the
Jwater; All levels of government, from munict-
pal to federal, have regulations affecting dis-
charges of water from “point sources.” The
question of which precise regulation appties
is still confusing, and afquaculture operations
probably will be freated the same as sewage
treatment plants: Emormous amounts of time
~gndicreative energy are gaing to be necessary
“for éur indistry'to achievé reasonable Tegu-

lations undey which we cen survive, -
#This - type:- of regulation requires time,

rgy.to assure that sat-

isfactory modifications-are made to- existing
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rules and laws that have. heen d.eﬂlgnsd to .
" apply t¢ othera.,” -

The initial mlemakmy prdcess

“In’ the area of employee protecﬂan. “the
involvement of OSHA in the affairs of buai~
ness is notorious. The Assistant Chief of the
Californle OBHA. prograin Tecently -stated
that there are more than 28,000 rules of his
agency that are enforeed upon Californias
businesses. Havifig been & victim of an ik~
founded  OSHA inspection, and having to
have spent. upwards of 1,000 hours of my
time ltigating appeals and variances (OSHA
was overruled in T0% of their citations) in
order ‘to. save valuable start-up capital, I
can personally testify to- the opprawfveness
of .this particular agency.

*In sddition to-rules a.ppued to au busi-

- nesses, OSHA now has & new ares of regule~

tlon that will have & substantial impact ‘on

the future of our 1ndustry ms new area 1s .

“alving.
"Approxlmaﬁely twt wm-s ago, federal

: bSHA hecame concernied about the safety of
- ‘men diving to depths as gfeat as 1,000 feet
“with elsborate equipment and breathing gas

mixtures in the Guif of Mexjeo from off-shore

- ofl drilling ships.- and platforms. As a resuls,

OSHA held a public hearing in Néw Orleans
and established an elaborate array of diving
standerds that would apply to any employer
‘whose employees dive under water; In, gur
opérations, we rely: upon ahallow -water
BCUBA diving for sclentific research observp

- tions, the esllection of breedstock, and mein-

taining plastic pipelines that run ‘into the
ocean. In no.case do we dive deeper than 40
feet. Without this diving capability we could
never have started our bHbusiness, nor conld
we confinue to operate, Hor could we con-
tinue to advance our'technology.

“In all Téspects Bur tips of dlving is Bub~-
stantially different from cff-shore 6il driliing
diving for which the OSHA standerds are
designed. Nevertheless, the¥ apply to us. Or.
shouid T say they did apply to us until'the
Caltfornis aguaculture industry ahd research
diving’ community obtained a one-year ex-

“emption to prove that eur operations were
different. At this time, this group; under the -

direction of California OSHA, i8 preparing
“rensonable” standards. The time involved
in this matter has put a sign!ﬂcant slzmm on
my company.

“This 18 just one exa.mp‘.le of how the ‘en~
ergy of creative people in Innovative new
technologies can be drained by the regulatory
rule-making process—yet our gurvival is de-
pendent upon being dirsctly involved tnsuch

_Fule-making when we are aware thay it B
' occurr!ng " '

- Wibsoluts prokibitions  © .
“Another significant srea of regulstion
concerns our California Coastal Zone. Sev-
- €ral years ago, California voters decided to

= prevent our coastlines from being developed

on a wall-to~-wall, Mlami Beach basis, As a

.result, our state povernment i1s reguiring
- all 88 zoning Jurisdictions Wwithin the cosstal

zone to develop precise plans for al} lands
. within their jurisdiction. Because aquisgeul-

ture must have access to clean water, our

California Aguaculture Assocition asked all
68 Zoning Jurisdietions to allow afguaculture
access to areas of clean ‘water in the ocean,
" They responded by Bssuring U that they
“were -considering agquaculiures "needs by
- making our use allowable within areas zoned
~“industrial.” We then informed them -that
the water quality In most Industrial arems
of cur state was Incompatible with growing
of fish and . shellfish - (particularly in view
of changing PDA standards relative to con-
centrations of -contaminants. in seafood),
and we therefore requested sccess to rural
areas  where water quallty would be  sub-
stantially superior. The zoning jurisdiction
then responded. “the ofl Industry is reguest-
ing the same favorab’le treatment-——-how are
you different?”

. Tore 68 zonin

"Agam.,"the burden. of: pro L. was ‘placed -

; upon the Bhouidérs-of our struggling indus-

“try. There is noway . that we can appear-be-
urladiations 40 plead .our
case. In-thig.elfudtion.of land . use regula-

(Noi 451§ D =21

“Jatory inaze: ‘This will: probably’ preclude
many potential innovators who know their
fields of science and who could cope with
normal business problems, but do not have

- the knowledge, skills and patience to desal

tion, I am:opnvinced that cur new industry, .

withe: tis :new: technology, will be precluded
from the, quallty of water we need in order
to grow. 6111- ahimalg guccessfully. Because of
‘the overbearlng neture of this situstion; I
conslder. this type of government involye-

. ment to be an. absolute eonstraint.”

1 could.go on and on relating slmilar situ-
ations with most of the 42 agencigs. In some
tases ¥ bélleve 1t 1s the Intention of our
lawmakers to protect us from legitimate
problems and address real goclal heeds, In

-other cases 1t ig'do fulfill the wants and de-

sires.of the voters thai may hot represént

these real needs or voter wants, our govern-

good, well-meaning people in thelr eficlent

-organizgtions then become our adversarles,
is-to err on the -
-safe side, that 1s, to proteet (no matter what

When in doubt, thir choi

the consequences) whatever the regulators
are charged to protect. In almost’ all: cases
there is np consideration: of the costs of
regulation upon the entity being regulated;
indeed, the costs to you are rarely important
to them. As a result, many of these govern-
ment programs ar truly oppressive, and I
am not using the word “oppressive™ care-
lessly or emptionglly, Ourispciety 1s paying
an enormous price for theée programs in
tefms of stymied. creativity “and_initiative,
particularly as they pertam fo small 1nnova-
tive businesses, . -

"7 X hope that ‘my comm&nts about these

exnmples are not percélved as ‘being from

"“just ‘ancther complainirg businessman.”
‘Nor s the issue I am raising one of equity

of falrhess to the little guy. The problem
18 much more far reaching, and it has pro-
found - rammcatlons aﬂ’ecting our nation’
economic health.

‘Not only s there the direct “cost’ of com-

'pnance with” thls regulatory nctopus ‘that
‘Innovators must. absorb- ‘into théir Initlal *%%°:
eapltalizations, ‘but there are large hidden - -

_eosts requiring the innovator's direct parti-
. eipation that are signlﬂcantly blocking ‘nis

creative processes.

ropl. problems or ‘needs. In responding to .

-ment- hag put together good and efficient
- organizations with. well-meaning people to
~administer - these. laws- and policies.  These

with such heavy and ctiverae government
involvement,
~ 5. Free entry la a basic principle of eco-

-nomle growth. Our present regulatory envi-

ronment ls constraining “free entry” in
agquaculture, as well aa 111 ‘other needed new
techrnologles.

" It we, are to achleve economic beneflts
from the profitable utilization of science,
someone must put 1t 'to work. That someone
must he free to create, yet the plethora of
-well intended inveolvements of government
in :business affairs—particulsrly the affairs
-of Innovative small bupinesses—is blocking
‘the creative proces. This blockage has virtu-
ally halted sms,ll buainess lnnovation An
:Ameriea: .

- Let us next look at how redera.:l poucies are

- precluding the avallability : of capital for
“innovative .small businesses.

" INVESTMENT CAPITAL FOR INNOVATION

. Most ,small business’ innovatora require
outglde sources of capitel to launch their
businesses, Inltial “seed” capital require-
ments aré greater today than ever before
dué to Inflation and the high costs of
complylng with government involvement.
Unfertunately, however, the avallablllty of
risk-capifal of all kinds—seed, start-tip, and
expansion—has all but disappeared since 1970
due to an array of federal policy declsions,

In my opinion there is no greater con-
straint to technologlcal Innovation in

“America than this recently developed lack

. businesses,

‘In reviewing the sta.tus of aguaculture ‘and

our attempt to emerge as a new Industry,
several conclusionsg can be drawn that may
apply. to new technologles ‘yet to be devel-
opec%

‘1. Uncoordinated widespread ‘and’ mtense

: government regillation. and mvolvement In

the agusculture  industry is.a major cone : curities market increased from $28 billion in

"1872 to over $41 billion in 1975, or almost

ment relations. The altérhative of “going r.-EO pereent.

straint. It i3 unresllstle to expect 60-70%%
of an innovator's time to be‘spent on govern=

underground”: is- an’ Invitation to disaster,

of investment capital for small innovative
This decling can be readily seen from the
following table 4+ that shows the capital ac-
quired by Arms with-less than $5 milllon in
net worth from public offerings since 1969.

" Total
Amount
{Mitiions)

. No of
Oﬁerlngs .

‘$1,467.7
* 383.7
551.5
918.2
137.5
13.1
15.2

- The cetastrophic disuppea.ranm in capltal

" ayaflable to small businessos is clearly ap-

yet some firms-in our new industry are delib- -

-erately ignoring government and maintain-

ing the lowest. posslble proﬁle. hoping not
to get casght. . -

2. Although our situstion’ may sound -ex-
treme  due to the “high’ regulatory profile”

mental -environment it which many, if not

-most, ' new -technologles” must*develop and
“operate i the ‘future. Aquaculture Is stmply

the foreruriner of new technologies being

parent, yet Qurllig the same pertod money
raised for all corporations in the public se-

This disastmus trend is also true for other
sources-of smail busihess ﬂnaming, Including
proressionally matinged venture capital pools
and high-fisk investments by individuals,

Lot us look at some of the reasons ‘for

“this decline In small’ business financing,

‘possessed By aguacuiture, T believe ourex- .
" periences -probably indicate -the govern-

Savings are now flowing into. l.arge pension
Junds

The prizwipa.l source of 1nvestmanb ca.pt-

ta) in the U.S. I3 the stream of savings fow-

Ing from the American public. Savings is

. defined as the ‘difference between Personal

ploneered In the new regula.tory environ- '

ment
- 3. The make-up of sur'future economy will

'consist to & large extent of only & few new
“industries-that are able to' emerge beciuse

they have a low government regula.tory

vprofile.

: 4, The only 1nuovators who wil succeed
in putting sclence into profitable production
are ones whe have the gkills to map and
navigate successfuliy the government regu-

Disposable Income and what we consume or
spend. As these savings accumulate, mitlions
of Americans in the past have had to decide
how to ihvest them. Some have gone into
savings accounts, some into homes and other
resl estate, some into marketable securities

~of lpcel and federal governments.and large

corporations, snd, until mcent.ly ‘% 8mall but
significant. amount hag gone'into new 5ma.11

,'venrbures to pioneer new technologies

. _Footnotea at end _of _amcle. )
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- 'Fhig later portlon.of the flow of gavings
. into seed ahd start-up: capital has been the
principal source of financing smgll !nnu-
vative businesses in the past; and 1thas been
_critical. and essential to technologiesl inno-
vation and economic growth in our country.

Unfortuna.tely. thts flow or ca.pita.l has now. -
ceased,

This cesaatlon of the flow of . mdlvidua.l
savings .into innovative small busihesses:is

the result of federal policies:initiated in the &g

late 1960's and early 1970's to encourage our
. populace t6 save for retirement seourity. At
-that -time Congress: enscted tax lncentives
~(through- IRA and-Keogh:plens) for indi-

viduals to- place their savings-info large, = -
centralized professionally:managed pension -

funds. Congress then pessed ERISA legisla~-
tion in 1873 to protect these savings and
required such funds to he “'prudantoly” n-
vested in mature securlties. - .

Before the enactment of IRA, Keogh a.ncl
ERISA, hundreds of thousands of individual
savers . such =as. doctors, lawyers, farmers,
small businessmen, ete. in- the towns and
cities throughout Americs had a broad range
of investment opportunities available ot
their . discretion, including, in BOmMe CALeS,
particlpation in worthy small Innovative
ventures In their local ¢ommunitles. Since

TRA aizd Keogh, tax incentives encoursge -7

these individuals to send their savings to a
few large pension funds located in major
financial centers that then “prudently” in.
vest these savings In etocks and bonds of
mature, securs, well established companies
or into government. finang elal instruments.
The Investment decision-mtkmg has ghifted
from many local savers to & few centralized
‘fund mansgers. . These fund managers oo
‘pot only unahle by law, but are disinterested
{n Investing in smali Innovative businesses
scattered around the country that ere pio-
. neering new tech.nologies
The evil in the IRA Keogh and EE.ISA
package s twofold;
1. 1t has diverted the flow of savings that

- previously went. into nigh-risk innovative -

investments into markets for mature. ge-
cure investments, and

3. It has shifted investment deoisiom-
meking from hundreds of thousands of

. people on the local scenet.oa.fefw centralized
“professionals.’”

The net result is that Congress ha.s ine
advertently eliminated seed and ptart-up
capital investments in innovative small busi-
.nesses in response to soclety’s demand for
" greater vetivement security.

: The centralizatzon of mvestment deciswn-
C making

In the case of my company, I can say wlth :

" mhsolute certatnty that the loeal aspect ot

“start-up” capital sequisitions wi
_mount importance, .Investors at.each s
knew me well and knew cur product oppor-
tunities well. In fact, some of thein were
essential driving forces in getting me to un-
dertake this venture ahd to continue. it at
‘times of frustration. and fallure, I am sure

tha.t this is the situatlon in thousands of

other cases of successftl start-up ventures
when deciding whether or not to begin or to
continue: ploneering hew" fields.

Conversely, the professional ma.nagers of
S“yenture” capital pools-have been of no help
to -us. Although our potentlal economic re=-
turns’ were attractive to them, our project
was either too risky or had time period to
“first" profitability- exoésstvely: long for thelr
- gsophisticated investment -eriteria, -Without
the local mvestment decision we would have
never ‘gtarted: S

“This shift in small business 1nvestment.
declsion making from: local” investors “who
are patient and possess a greater depth of hu-

man understanding and who Invest” because :

they have falth in the.entreprensur and his
project, to proféssional; sophisticated finan-

_duch as ours. .

_-_p!'ovldo eoonomic growth,
_mental actions on small Innpvative busi-

.'nova.to a.nclh,tssmau u
our, first "seed” capital and of our second . ¥ »
£ 1

“nological’ advmuamsnt has resulted from the

< edal PRenagers W, . in--my- oplnlon. ancther
=mmzm daterrent to sead capital invest

A o dating séhtites’ The profeasion=

svgrit
- atwdo Tat take rizks o Uiltiste many wortiy

;é'tasmgh the

‘_M ‘start-up in- .
; anothar.metor
oemett Hisks -

160, Hias resylted fram |
’ ’ Y it Tor |

gt‘eﬁbr sccurity for mr wﬂmea 'mt.-

ui' desire to pr.evemt 3mﬂty fraud‘
" fhe years OUr governments at the .

. stavé, and. federal levels have ‘moveqd with

incrossing intensity to protect investars from =
security fraud. As a-result we.lhave & VY
Active group of lawyers &t t.b,a Becurities s and I
commiasions, policing. inypstment oferings, .
both public and private, The net effect.of -
thasmmtmﬂumammpmymchu
ming desiring to raise Jipweards of 8500000
in pew capital from pu murkets is faced
with an outley. hefore the Qﬁerlng of #800,000
i ingal; accounting . apd | wsta_ io

L capital’ gult ation 18 & gon- .

‘ tmvemm subject in Wa.an nswn theae dnss,

cresse in capltal gains xh! :
cocurred gince 1995 h \ ‘tly G!mlmhed
tvestor fterest in small 1?1gn—rm

Our unduly bcmplox bathws ann
determinant of the'fiow of. sa.vlngs f
vestments, and ' our, ‘presant’ tax

secondary effects havé virtual
Investment capital rrom i L
omy 0. uitlize the discover

- The main thrust o
haa conicerned the oonaeqlumes of mtwam-

nesses, It might be helptul then, to take &
lpok st the importance of the mdlvidmu in-

. In ourAmeﬂwnecommymuehotmenp- ! .
plication. of .sclence’ to sccomplish teche |
. mological innovation occurs in large corpo-:

rations. Altheugh research.poticies in Amerl~

ean industry are changing towards low-risk |
research investments. {a trend-that I helevs
15 -gdverse o the continned: development of

. eur country), large: companies undonbledly |
.will continue.to make major technological’
. advaticements, . However, an examination of

American business. history from the - 1ate
1T00's through . 19705 . clearly shows  that. &
major, .If ‘not: the mafor, sonvce .of tocb-

*wm or

wich 102379

tiovedons’ ‘had an enormous 1mpact on

g Amoriea. Then came the rallroads, and
fext we had Borse; Bell and Marconi in the
feld of communimtom whiose contributions

Gormn.ok. Ed!(on. Westinghou.se, Ford and
- Do) % uwHinl  molence. and  engineering,

™ Introductions that laid the foundation
Im' further. economic advencements. This is
- oyvionsly culy @ parttal list. All of these in-
aovatore wete sraall guys, . . .

“"Phus wamne trend contimmes aefter Werld War
II Weereall Zamiiter with the success stories
! of Wdwin Land &t Polaroid and the Watsons
.. &% IBERY. During the 1900's we saw the emere
gsmeoﬂmmywmmsunhuxem.

Digital ﬂquipma Corporation apd Hewlett~
.. Fackerd, esch heplnning ag individual small.
. o -with  thedy: small companijes who were
- gble b wise sclence to innovate. Ia addition
%o these better known names, there were

- thoussnds.of amall, less known,: high-tech-

splogy: campanies spawned during the 50'
.and §0's and which have creatsd real growth
t0 our econemy and have Increased the quan-
tity amd gquality of employment.

- Bints 1070, the process of rmtlm for

. newhigh-tschnology campantes has virtually
- cepspd. Yot 16 18 clear to me that we eannot

. roly golety Jpon big corporations to make-all
\ve  pdvances, What about -the
iru'wks 'Wha.t about whole new Indus-
Iadlcsl innovations necessary to
,eglit.mg industries Into lower cost
prod cf-mn and expanded -markets?
TH 8.y extant the ploneering of entire-
ly new jhdistyles (in contrast to expanding
existing. téchinologles or making them more

| efficlent) Is largely up to individuals in new

businesses, This need is more prevalent to-

day.than pre-1970, since there is s well es-

ta‘blizhen trengd by large companies to apply
thelr

idting prodycts in existing mar-
the tisks are easily deflned, and
qxe t.he pn.y-oﬂ c! investmen.t 18 @ shorter

large corpora.tion hesita.ncy to enter new
18 In. aquaculture where,
with tew excaptlonﬁ large companies are un-
wlm.ng o plopeor this new, technology but
“prptnstend, watting for individuals and their
small businessesto pioneer their technologies

gngl pstablish profitabillty before the large
i companies acquire the small pioneers.

_THe role of small innovative businesses
“gtimul ung économic growth alse can be
o recent thdependent studtes.

’ bir The MITT Development Fouh-
‘datlen’ fn 1976 % shows compounded average
snnual growth from-1968 to 1974 for the fol-
lowlng three groups af companles

o . {In percent]

M&ture campanles-------.’_._“ 1.4 0.8

Inhiovative companies______._ © 13.2 4.3

¥oung high-te-chnology com- . . )
ames . 42.5 4,0. 7

,hia study, - ma.ture companies were
Bot.hle&wm -Steel; DuPont, -General :Electric,
General: Yoods; International Paper, - and
-Procter.- .- Gamble. Innovative. companies
-were Polaigid, 3M, IBM, . Xerox, and Texas
Instruwents. - Young high-technology. eom-

. panies inctuded Data General, Natlonal Semi-

work of indlvldual Invmbom and 1‘1!11"16“93 1 mﬁ“ﬂtﬁ!’. mumhlcs' Dig’.tﬂ Equlp-

entrepreneurs working independently of our.
large Industrial ilons, This is partien
Jarly true when, rad!ca.uy new concepia. hwe

been intmdmed : i

ment, and Marion Laboramries
The: M1 T goport states:: :
“Tt {8 worth noting that durlng t'he fives
< period the six mature companies with com-

In our esrly history we bad Ell Whitney In bined safeg of $36 billion in 1974 ex
perlenced
ms u&mmmgmmmm A -5 net gain of onlty 25.000-jobs,; wheréss the
h the steamboat; inthe 1840%. These t¥W0 | fiye youny: high-technology combanies with

Footnotea at end o! arb!e‘le.

| icombined sales of only $857 millich had &
- net inerease in employment of almost 35,000
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- jobs. The five innovatiys companies with
onmbmedn!u of §21 bulioh'dnring the same
perlod created 106,000 net jobs™ ..

“Slmitar conclugions emerged from & atmiy
MQBDe!emanmﬁrm:bythe American Rlep-
wonioc Associetion. This past February, Dr.
Edwin' V. Zschsr of the AEA presented the
eonclusians 6f that study to the Benate Se-
loct Commitiee on Bpzail Business. The re-
port showsd the foilowing growth of em-
ployment for now established Grms s con-
trasted t.o me meture companies;

Employmem

’ ymwm rotes

Yem since rounding/stn.ga ’ ‘n 1978
of development : " (percént)
20+ /Mature ---_---'_-_'.....;.. B 0.5
10-20/Teensge —- - - 17.4

.. 5-10/Develnp1ng — .. 27.4
1-56/8tart-up menemmeen e B7.7

Dr. Zschau also reportall that annua) bene-
fits to the sconomy realized in 1976 for each
#1002 of equity capital that hed been invested
in start-up companies Iounded hetween um
and 1976 wera' o

[Per yearj

Forelgn sales
Peraonat income taxes_
Federal corporate taxes_.
State and local taxes__.___

'I‘his data shows that the bénefifta of mvest-
ment {n small inhovative ventures are large
(0., & new §35 per year fiow 1o tax revehues
for esch $100 initial investment) ‘and that
this flow of benefits gtarts soon after the
investment. These beneﬂts are. Iarge and
powerml . ;

The: projections for my company. Monberey
"Abalone Fa.rms, are simdlar, Durlip” the next
five years we anticipate employment growth
of 0 percent aunually, new forelgn exchazge
earnings 1n excess of $200 for-every $100 jn-
‘vested, and & hew annual tax flow in excegs

- ‘of $150 per year for each $100 of new irwest-

ment,

“The reed for a climate of favorable small
business innovation is clearly apparent from
this review of the contributions that have
been made by individual entrepreneurs in
-their smail companies to the psst and recent
economie growth of our country. If we are to
econtinue to enjoy the benefits of Innovation,
then Individual ehtreprendurs and their
small companies must be able to carry a very
large ‘share of the ‘burden of Innoyation,
Therefors; the climate for the formation and
nuturing of small innovative businesses is
of . critical  importance: Those government
pohcies that constrain :the’ formation=ahd
nurturlng of small busﬁnesses must be
removed

Let us’ next look at how these concluslons
—concerning the role of individual mnovatmn
relate to economic theory:

ECONOMIC THOUGHT ON INNOVATION-'
~'Feonomists’ have been tellihg us-for cen-
turies that technological Innovation is essén-
“tial' t-econoiie growth Ag-One ‘examines
the writings of the classic, neoclassic and

present<day economists, there clearly emerges -

& predominance’of thinking that technologi-
eal innovation is the principal (or perhaps
even sole) stimulus to economic growth.
‘Bome ecohomists-such as John Btuart Mim*
‘T the ' early 1800's feared ' that ecopncomie
-growth would someday ceaée sirice there wére
“ultimate boundaries™ to technologleal prog-
_ress. He. believed that everything that could
‘be’ invented soon would be lnvenbed Others,
Btch a8 Kari Marx® feared that continued
technologica.l deve!opment would be used to

_‘explolt ' thié -worklhg masses By depressing

real wages and increasing -the margin ‘he-
tween the wealth of the capitalists and the
poverty of lsbor, thereby ~increasing - the
“misery" of labor. Marx alse saw an impor-
tant role to be phyed by technological

innovatlon_ i

TEXT

-AS weé come into the (wentieth cantu:y e
nnd such . .aconcmists & -John . Meynard
Keynea® in ths 19530's being concerned, Ifke
Mill, that technological jnnovation “would
not continue to provide the stimulns that it
had ‘earlier. mmozﬂnmd:%wom
the peofound waitings of the Marverd seono-
mists Joseph P Schukipeter @ and Sumner
H. Siichter 1 artieulating the nesd for vigor-
ous technological 1nnovation to- prevent eco-
nooila / stagnxtion. Both ‘Schumpster snd
Siohter recognized the absolits eesential
nature of e entreprensur as mitdlo-man
in§he proceas of putting scientific knowladge

"to mprk 1o B} eonsumpblon wesds. Schutmnpe-

ter, mmuch o his chagrin; predicied the de-
struction of capitalism and major éconotiic
stagnation’as & -résult ef the inhibition of
the entreproneurial process by such external
forces us government, 1nvotvemerrt In. private
dectsions and the imposttion upon the en-
trepreneur of the amompnshmant of ‘n wide
range of soclal goals. Schumpéter (in 1943)
accurntely predictéd the present, state of eco-
nomic’ ghagnation with ‘chronie’ nnomploy-

‘miént in America, atid 1ts causoq. In my opin-

fon, ‘it will ‘take wldespraa.d awareness and
utiderstanding of' Schumpetqr's theses’ by our
political leadershlp - bafore otir’ viation will
s0lve ‘ths prohlems of economic: smgnalon
that we are now éxepriencing,

Silchter” sd ~with ‘that . part-of
Schumpster's - thesis that’ the stagriation- of
American business would decur *‘because,
amongst other things, Slichter believed that
Ametican mansgément with g “energy dil-
tgence; and- -perseverance” would continue to
“make profit promising tnnova,tinm gnd thus
to discover investment op; ities.~ About
entrepreneurs he sald; "The tremendous db-
sorption that many ma.na.gers ‘havé in“their
Jobs springs from- the fact' that they find
theélr work “exciting - and challehiing-<for
them the job iz fun rath.er than ¢rudgery"

" {Italic supplted) .

Blichter wrote this in the’ la:be 1950': ¢
the context of my experléfices 20 years later,
L must respectfully disagree: The 30 percent
of my tirmie that T am able to spend ereatlvely
on abalohe culturing 'is énjoyable and re-
warding (stthough sometimes rrustratmg
and demanding). It is Indeed fun. And, 1t is
the fun of pioneering with thereslization of
secomplishments that has been the driving
force to keep me piodding ahead. But there
{8 now 50 percent t¢ 70 perdent of my time
that -must he spent to minlst.erlng to the
aﬂ'alrs of government, -

“Who wants to be ah entrépreneur when he
knows there are tens of thousands of regu.la-
tions, many of which the violation 1is ‘crimai-
nal? Take OSHA 88 an xample: Ne'one in-
dividual can precisely understénd: and.mem-
orize OSHA's code hook of 28,000 regulat NS,
‘A3 & fesult; you are: always 1nadver1‘.entay in
violation-of somiething, no matter how cate-
ful you arel:Because you are'a ‘smiall “puy
without & stafl:of expert safety englneers and
you ¢an't know the oode book, you are & sit-
-ting duck- for - mealous “OBHA ‘cops—with
criminal penalties and fines that can be sp-~
plied if-they feel like it. Add' to the 28,000
OBHA regulations the ‘many more enrorced
by EPA; FDA, IRS, SEC, ERISA, ‘Coastal Zona,

Fish-and Game, ‘Workmen's: Oompensatlon.

Unemployment bnands Carps. of -Engineeis,
Planning. Commissiont, -Affirmative Action,
ete., ete., - .with - their- reporta; applications,
permits ncen.ses standards, BIS'S, variances,

-rule-makings, hearings;: bu:dens of proof, ap-

peals;.elc., ete., and rapldly growing enforoe~

ment: busdgets at all: levéls of- government - to
Smake business comply.” I it fun to be on
[Ihe-receiving-end of all of this?

In g small businéss 1t 18 the: mnovator who
is.the eriminal who violates these laws and
regulations, and only & féw Zealous entre-
breneurs have “fun” working In such an
environment Where they a.re treated by gov-

Footnoten at end o! atucle. .

“or we'll make ¥ rough on you"
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_mtntbmuldvormus and often a5

eriminals. Couple this with & seemingly con-
tinnows flow of ltigation expsnses egainst
your governments . %0 protact your trade
secret® that they want to use fn competition
with you or 0. make public—*"the ‘public
must know your technology.” Or threats that
H you go to the legislative branch of govern-
ment t0 stop thelr sheroachments upon your
business they will “put-you out of businecs.”
Or, “you had better support our ~legma:10n
0!‘. " f a
Judge orders. my agency to mtop~T'll stop—
but not unti]l then.” What a g'reat envlron-
ment In which toereatel -

" Biichter was eorract when he sn!d managen
of innovation:are motivated by the’ excite:
ment of being creative. But, it 13 no longer
fun, and maybe this explains why tnnovative
entrepreneurs Are now an éndangered specles,
Where will ‘our-soctety -ged good people who
are willing to undertake this important fune-
tion If it is so unplessant? Our capable: busl-
ness managers will stay with large companies
instead—or speculate .In resl estate—or will
seek  secure amployment a8 govemmnt
_regulatorg,

S0 we have the views of the past econ-
omists;:. technologlcal innovation {s essential
for economic growth, and the enrepreneur-
middleman. s the essential link  between
solence and gonsumption, But will the entre-
preneur survive? ‘Schumpeter . [EBYS DO—~—fx=
ternal social forces will kil him; Blichter
says yes—it’s. fun to -be .an entrepreneur.
From my position’at this stage of the game
it looks as though Schumpeter is correct,

wm-r Do oun conmuronnr lcououm-m

cTHINK? 0

When revlewing ‘contemporary econcmie
thought, Samuelson in his very well read
college textbook, “Economies,” # clenrly rec-
ognizes the eritical role of technologlcal in-
novation in providing economic  growth.
Uhifortunately, however; Bamuslson: slmost
completely igtiores the entrepreneurial fine-
tion. Of 1,000 pages of text he has only threa
paragraphs -describing * the entrepreneur,
This major omission 18  clearly reflected
in contemporary econiomic thinking and I
believe this omission s a major cause for
the conomic mess we find ourselves in today.

Present day. economists are so concerned
about” monetary and fiscal matters as they
relate to business. cycles that they have aver-
looked tha fget that these sre only tools to
help control economlic growth, These econ-
omists and government policy imakers are
“ignoring the process by which selence isused
to produce real. economic growth,.

Durlng the 1980's, John : Maynard: Keynes
eontrlbuted a needed theory of consumption
-to” the body of economic. knowledge. ‘Unfor-
tunately, in their pursult of Eeynes" theory,
‘contemporary economists ‘and -government
planners. are -placingmuch too -preat ‘an
emphnsls upon: consuunption; short-term: In~
dustrial productivity, short-term: unemploy-
menﬁ, -dnventory accumulation, expenditures
for.-plant and equipment, -consumer - inoods,
and. M1 and M2 growth. They are ignoring
Athe principal -contributor to long-term eco-
nomic growth—the development of sclentific

-knowledge and the use of it through téch-
.nological advances. for the crention of con-

-sumption “by . way of the -‘entrepreneurial
process.: As a.result, I betieve our country is
in.&-state of long-term depression, s de
pression. in- which: massive ‘Unemployment
-18 being- prevented by pumping more and

maore.mnoney tnto ouf economy without real

growth ‘The result is. chronic 1nnathn o
- 'The evil of inﬂat!on 15 golng to persist

-untll thelr-is sufficlent real growth to off~
-8et labor's firm demands for 8 percent or

more annual wige increases. There will' be
mnumcient resl growth in our econcmy to

-miest ‘OF -exceed  labor's demands until. the
entrepreneurial runction is unburdened snd
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risk: capital is- again’ avatlable fromd:iocal
~lvestors to small innovative. busiizisgees, so
science. can: be: used: again to crokde’ those
innovations necessary: for real :economic
growth.. If T may criticize our eontempo
economists, they: are preccoupted with the
problem . of keeping: our-present’ stock  of
men - and: machines fully: employed by our
large corporations—and theéy are-hot facing
the langer:. cycle: prob‘lem or rea‘l grom
through. innovation, :

- Our investment . In: euience wm produoe
mintmal returns- umtil: the: constralnts: to
innovetion.are recognized and removed and
the entrepreneur-middleman. s agsin . al-
lowed to put.science.to work in the private
8gctor. on & more or less untrammeted. bagis,

Until then, inflation, high-unemployment,

Iimited. job opportunities:for our youth, and
ocurrency . erosion - wiil- .eontinueée to. be- the
product of a, stagnated econumy ln a stug-
nated society, . - : : :

" The picture iz not & gond onie. The quee-
tlenlﬂeeaastowhymchennrmmoon-
streints exist,

Itseemstomethatthereeretwobnslc

causes underiying ail of the symptoms of
stagnation that I have been «discussing:
- 1; Our eurrsiit generation of economists
snd government’ policy makers are overlooks
ing the absomte etiticel mle ot the entre-
preneur, and: -

2. Weare a eoeiety of people who have [
great aversion. to risk.

Can we expesct’ no-risk- pellcles fn produce
profits. and growth?. 1. personally do not be-
lleve growth is possible. without s higher
degree of risk than we.are willing to take at
this time.

At some polnt our leederehip must ask if
zero-risk and sclving a . broed yenge of voter
desires is worth the cost of stopping, eco-
nomic growth. Are the burderm of absolutely
pure foods, a pristine environment, “zafe”
work places, precise land soning and proteg-
tlon of public viewsheds, the prevention of

- investment fraud, the encouragement of sav-
ings to' low into.s few central large frust
funds, the establishment of strict fduclary
responsibilities and standards. for pension
trustees, the eomprehensive ~protection. of

. wildlife;: afirmative ‘getion; n getion pro-
tection in even-the small crosk

cule: estuaries; -the - distribution of wealth
through" & compext tax” structure, etc., ete..
really worth the eost? Each:of these areas of
social -desire::may be Wworthy-in' their’ nrwn
right.. but:together’are they worth 1t ‘it ‘ot
economy and<our ‘whole® eociet.y stngnates?
-And it must-be.-reslized. that snch ote.gna.t.lon

sclence into: profitable: production’ snd: even
Ionger for-the: real major lnnova.t!ons te have
-gconomic: tmpsct. :
- Some- people belleve that !t ie pceelble to
_ pursue these widesranging areas of msk aver-
sion: and-soclal: concern: and not inhibit the
entrepreneurial . process - by medifying:‘ our
governmental: processes; to>“make’ It “espler
for.the small guy.” These people would Bome-
how make-law and.rule-making:and admin-
istration ‘more: sensitive ta: the bloecking’ ef-
fects they are:having om’ Innovatton' “whilte
still hotly pursuing social:and: zero-risk ‘obe-
jectives in.each ares of eoncern::I personally
doubt . if this can: happen.: Some degrée -ot
social risk.taking ia.zoing:to be necessary.
The- question. continnously re-emerges: is
our soclety willing:to:assume more risk and
Teduce- our -expectations: of: government,
‘thereby:relaxing the:stranglehold-on innove~
tion in order to eliminate. the:stagnation we
‘are now exoerlenctng with - high-unemploy=-
ment, hlgh inflatton, . and the sinking value
of our currency. n for len-_markets?
" This, trade-oﬂ pro! m; in. our- priorltlee

lot, from, e
1léve that thle le a very renl

TEX

aiiestton” that’ our mation’ and -our political
leadership st addi'é‘es ‘actively: and hon-
eetly And HOON. - e

gmund ln thie pres-
entation on the -conetra.iuts to -the use of
sclence in the U.B..sconomy and.the conse-
guences. We haye exa;nined how basle sclen-
tifie knowledge that was :developed  else-
where  for. non- -economic - reasons - provided
the. foundation for a.new working. ‘technology
8% Monterey Abalone Farms. We have looked
&% how & diversity of government- regula'ulons
being. enforced.: -with-increasing - intensity -is
preventing the emergence of & badly needed
and economicaily, viable -aquaculture indus-
#ry. And:we.have. observed how well i:ntended
federal poliey. decislons in..the eariy 1970’
~have. almost. entirely. eliminated, Investment
‘capita.l that. is requh'ed for small buelnese
.innovatore ;
We

paet of high—technolo ms J founded in the
-1980's,. on,; employment, tax. revenues, and
foreign éxchange. We-have seen the impor-
tance that past  economic. thinkers have
placed .upon scientifie dlecovery and .its: ap-
_plicat.lon through the entrepreneurial process
o, produice - ecnomic growih, In.contrast, we
have. seen .. how cont.emporary economists
‘have become - 50 occupled Wwith: designing

eolutlorre to;immediate_ buglness-cycle: prob-

trepreneurial environment in order. to
achieve contmuoue long-term growth. -

Tt is cledr to me that the ignorance Df tha
eritical. ent.repreneuria.l function by contem-
porary economists.and our government pol-
icy-makers, coupled with our soclety’s. preat
aversion to risk in recent years, has ‘led to
a depression as. serloue a8 those in the past.
This iime our economy is. stagnated due to
6 major. elowdown of technological Innova=-
tion and we are experiencing. long-term in-
flation, high unemployment unexciting job
opportunltiee for our youth, and a declining
currency-in world markets. It will take cour-

age by our politieal and intellectual leader-'
‘ship. to, unburden the entrepreneur am:l ac-

cept & greater deg'ree of risk. -
I am.not alone in: these. concluslons In

‘éarly June Alexander Solzhenitavn addressed .
the graduating class at-Harvard University on
h £ The West 8 Deeline in. cour- -

' ln, eourege may: be the most
Ieat re which an: outeide observer

-Should one point out that- trom anclent
times x:% decline in. courage:has: been consld-
gred;to be the-bezinning of the end?” -
" “No, Iconld not; recommend your society m
!ts present.state. .. 2.

It 1s. my understandlng of Americen hie-—

.1:or3r that we are.a Christlan society built by
‘.hardworking peopIe of courage who were free ..

to create.and. were willing: to assume: ‘riski'as
the- evolutlon of sclence produced. new: op-

'portumties ‘The advancement:of science: has

continued at a.Tapid rate;.and:there'are-still
people who. are .willing. to- undertake the
challenge of- puttlng science to. work: to.cre«
ate.. economic -benefits,, Unfortunately,” the

‘burden of government. involvement dn our j

attempts, to. iInnoyate, has . become so-divérse :
.and. so intense that-the: innovator ‘eanngt
do his_job, The present-climate: is “discout- « V¢

at.a time when. we need more courage:’
" As'a, result our staenated economy and our
stagnated culture are malntaining: the status
gue, Tothis So]zhenitsvn sald, " va‘status
qu e_symptom, of: &:-gociet: .which- has
come-to the end of its development.’. ... ...
In my mind,.Solzhenitsyrr is:corbeet 1 hls
agsessment; of contemporary America; we are

B ot real economic growth,

- Constitution . .Avenue,

_Economy, Book IV, Ch. VI, (Ashley ed., 0

- Charles: . Xerr.Co., 1926)

.new produets arid ideas.,
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o ebelety Iacking courage tha.t"hae stopped
development. I belleve, however, that he, may
be underestimating the ingenuity of Amerl-

. eand 1o BOlve Our’ problems, once ‘they are

récoghized, ‘§ven - the ma.saive problems. now
blocklrig innovatlon and ¢ausing stagation.
In my cage, I am confident that my small
company, Monterey Abalone Fa s, wm sugs
ceed (probably as & subsidiary of a larger
coiporation). And I am confident that Amer-
1éan itgennity will duinand that govéernment
attend to the real needs of the creative proc~
.es8 with appropriate risk taking. When this
oecurs, scientlﬂc dlseovery will again be the
‘beginning point of. the. innovative processes
and. America will enjoy ‘all of the beneﬂte
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innovation of
Because of 2
number of reasons, small: businesses, al-

-though-they contribute a great deal, are
-not.able-to offer-as much-as they could
“under more respons ve economlc condi-

tions:”
The Small Business Innovation Act
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df 1979 wou.ldrincrea;se the polential OII

small businesses to produce innovations,
It. would do so by allowing more busi-
nesses the means to start technology-
based small businesses,

This legislation contains four titles.
Title I deals with rescarch and develop-
ment contracts. Each Federal depart-
ment or agency would farget a 1-per-
cent increase in research and develop-
ment procurement set-asldes of prime
contracts, beginning in 198¢ and con-
tinuing until small business receives a
prime contract dollar volume equal to
at least 20 percent of each department’s
total research and development budget.
Under title 1, each Pederal department
or agency having a research and develop-
ment budget exceeding $100 million
would set up a small business competitive
solicitation prograin. This program has
been modeled after the present National
Science Foundation program, which has
been highly successful, .

. Title IT of the Small Business Innhova-
tion Act of 1979 deals with patents and

TEXT

inventions. Small businesses would be
allowed to retain, under certain provi-
sions, the patent rights on inventions of
their own made under federally spon-

sored research, Such a provision should -

greatly enhance a small business will-
ingness to participate in federally
sponsored research projects.

Title XIT of this legislation amends the
Internal Revenue Code, It would allow
income realized on the sale of securities
of a small business to be deferred if re-
invested in another small business within
an 18-month period. It also changes the
tax code to encourage revenue to be
spent on research and development. A
small business which apends an average
of 3 percent of its gross revenues on
rtesearch and development in each of

3 taxable years or 6 percent in any
one of 3 .taxable years would he-

given several options. The business could
carry a loss forward for 10 years in.
stead of the present 7 years. It could
include as business expense in one years
tax return the specialized equipment
and instrumentation for research and

== End of Section D =- 7'
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development, and it could include over a
minimum 10-yvear perlod the facilities
used for research and development pur-
poses. The business could also establish
g, cash reserve for future research and
development expenditures. Title IIT
would also allow subchapter S corpora-
tions to have 100 shareholders, includ-
ing qualified venture capital corpora-
tions.

Title TV would allow all Federal agen-
cles to consider.the size of a firm when
issulhgz regulations. This could greatly
alleviate much of the present regulatory
turden that our Nation's small business-
men are facing.

© Mr, President,- this legislation will
allow us & mechanism to discuss needed
reform in the area of small business and
innovation. Although it may not be in
final form, it will provide the format to
hold hearings-and to determine our role
in increasing small businesses involve-
ment in the innovation vrocess. I ask
that my colleagues give their favorable
consideration to cosponsorship of this
legislation. @
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