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1 am optimistic enough to_

Joseph Schumpeter, one . of our ,
t substentially all moder-

great economists; in dlscussmg cap-

|-italism once stated that: cans would find little in the -
“Creative destruction. is the essen- sagree with they are now .
it is, “by fused by the appearance of

. tial fact that capztalzsm
i nature, o form or-;

a philosophy not easily identified as
- being exclusive of the above if carried.
Xireme. :
- Thls phllosophy basxcally contends
- that ‘the past was inevitable. History -
8 perceived as arising not from un- -
predictable Hlows of inventive genius
and perseverance but inevitably,
from preordained ‘pattérns of distri-
tion ‘of resources. For those who
- doubt’ the"decisive role of genius, -
- courage, and’ chance in' history, the
future always appedrs impossible.
¥ They see no way for a free nation to
' .eSCape decline, decay, and regulation, .
B as its growmg populatlon and finite
"resources press agamst a closmg .
front1er _ ' :
| Persons that accept th:s pthos-

S sels and’ keeps the capttalzst. ngine B
- i motion cories from: the ‘new con-
. stimer goods,” the new methode of -
- production ..., the new markets,
- the new forms of industrial organi-
. zation tkat capitalist enterpnse
. -creates.” g
. Prog‘ress in a system whose foun-
- dation -is built on' capitalism, abso-
lutely depends on:the willingness of
- government to welcome the future of
[ such new innovation. Such willing-
" 'niess makes' the prospect. of progress
- endless. Capitalism demands, by defi--
" nition, that the individual he free [
- from government entanglement with- ‘ophy seem ‘to have no understanding - -
. in reasonablé limits to spend-and in- " that the innovative processes. that -

: *Mr Latker, fornwrly Chzef Patenf Counsel Ti L
s -rveSt his money a'nY Way he pleases, " for the United:States Départment of Health, .. bt ng rgvg(l}utmng Changes ln Solm 3
1o own property and enter :any busi-- Edication and Welfare (USHEW), has estab, LY . 810 vested interests involve

ness or profession that attracts him, - . lished the law firm'of Norman J. Latker, in - unpredicability, “long gestatlon per-
Given a free society,” man’s entre- ﬁ;gcft“ﬂ:”%gr%:ﬂﬁm’klég?_ iods, huge sums of capital, genius and. .
| preneurial: spirit tells him he has to Street N.W, ; Washmgton DC 20004, Tele- extraordmary perseverance.on .the =
‘improve on’existing prodicts and 'P”””ezom‘?s 6197. . ‘part of free individuals. and o
processes and procedures if he is to' Tromic or remarkable as it may Organizations, . . N
create a competitive edge for himself, geem to"many of you now, Walter - An. uncomfortable number Of our
or even just meet competition. Stat- " Lippman wrte'in'1935 that: = -  countrymen now pursue the inter-
ed motre. smlply, ‘the endless progress o “The lzberals beheve that no mlers. stlces of our soclety for unregulated':
-~ known in the ‘United States ‘in ‘the _are-wise enough: to plan’ the desti- 8Te8S. ‘where some spontaneots act of
 pait spawned the expression so often - ny of mankind . ., they Trely upon . fres” will might cause trouble. This
heard from immigrants escaping to-  the initiative, the mventweness, the they diligently try to forestall, ap-
- talitarian governments — “Only in . endurance- of -individuals, (and) *Parently in the hope of establishing
~America.” Tt meant hope; it meant . hold that o wide: distribution of re- in the realm of human affairs & pre-
promise; it meant the delight sponsibility: is. the: surest founda- dictability. to rival that fousd in -
brought by surprise! In America, . h'ﬂ',t self-reliant ‘physical nature, where everything -
most believed that anything could L iniividuals happens of necessity, or not at all — '.
. happen . asit often d1d happen - (Continued on Page 12).. o
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Statement of U S Senator Birch B

“The Universdy and Small Business Patent Proc
: ‘atthe openlng ot Hearings before: the
Subcommittee on the COnstltutlon

_ Today the Senate Judmary Com— :
" ‘mittee is- holding its' second-day of -

. hearings on S.414, the. Umvermty and ..
Small Busmess Pal:ent Prooeduree. :
At our last heanng the Cormmttee_
~heard from a number of expert wit-
nesses who testified about the delays
- and frustrations that many promising .

‘witnesses inventions face when a

- small business ‘or university contrac-.
tor makes a patentable discovery -

under Federally-supported research
‘and development The* problem in a

-and nonprofit organizations to. retaln :

“‘patent rights to-inventions that they -
make: undér; Govmunenbsupported-‘ -j

“ regearch and development, while guar-

" anteeing the rights of Government to
_use the invention without the necessi-

- ty-of paying any roya.lty fees. The bill

" would also return money to the Gov-.

- ernment whenever one- of these inven-

tiong acluevee a certain level of

“success’ in. the marketplace. Thus
-8.414 creates an mcentlve for the in-
- .ventor to take the: time and_effoit
‘neéded: to- market new inventions

tton Srl414

ures Act” . -~

" the- confusion. Jand-:,uncertmnty‘ that. - for

now ‘exists. over ownership: of patent ;
-rights was one of the principal reasons - -
"~ that the innovative small business is

- reluctant fo-get involved with agency

~ research programs; Small businesses
have proven to be the most innova-
--tive segment of the economy. When
. these innovators no longer will par- -
" ticipate in Governiment research, the
- loss is suffered by everyone. The small -

busmess witnesses said that a bill like

: the Umverslty and Small Business

- Paterit Procedures Act was essential

- fort’ necessery to develop a new dls_;_ '

covery

The w1tnesses that the Comn’ntteeﬁ :
has Scheduled today should be:able to.
shed some more: hght on ‘the role of

_ Federal research. on innovation, .and.:
~ more specifically, on what the. best: -

posmble policy would be for determm
ing ownershlp of resulting inventions.: .
‘We must insure that good ideas are -
delivered ‘to ‘the ‘marketplace where -
they.can beneﬁt the public. while pro-. .
tecting’ the " legltnnate needs of the-

‘while protectmg the legltlmate needsi' " if the small businessmen was to par: Govemment
nutshell is that while the agencies of the Government. ' - “ticipate in our research effort to the ~There are many- mdxca ons that’-"'
have-.a horrid record at developing . ‘The * Comptroller G 1 eatest possible extent.
and marketing new discoveries them- e . Comptro er Genera gr D ren

selves, they are reluctant to part with-

the patent rights to inventions even .
- when the inventor is willing to under- -

take the risk and expense of develop-
" ment. The result has been that many .
" good ideas are being drowned in a'sea’
+ . of red tape and unoertalnty '

about the health_of American innova-
tion. -Newsweek magazine for  this

week has a cover story entitled “Has -
“‘America Lost Its Edge?”, and there

are a number of bills that have been

introduced trying to spur American -
. inventiveness. The Federal Govern-

ment is now by far the largest source-
* of research and development rhoney
in the country. Unless good ideas and ™
inventions coming out of this effort -
reach the marketplace there has been-
little real gain to the public. The bill

that we are considering today would

" ‘Elmer B. Staats, told the Comlmttee' _
~on May: 16, 1979 that the GAO study

of Government patent pohcy had

" “"revealed that there are now a wide
“variety of ‘policies followed by differ-
“.ent agencies. Agencies such as HEW
.. -and+ ‘the - Department - of Defense
: L "Wh1ch had unplemented llberal patent
There is now a great. deal of. concern...,;.; : i universiti

now begun to reverse ‘themselves and'f"'-
“have instituted a pohcy of 3 reviewing

patent pet1t1ons ‘on a case-by-case ba-

“sis:"HEW “frequently takes. 87t0.°15 -
‘months to complete this Teview ‘with
‘ho certamty as to who will'end up
“owning the patent. The Comptroller

- General stated that passage: of S.414

- would be a‘constructive step in ending

'f'tlus uncertainty and making sure that -

B have the -best: posmble‘ ‘patent

I think that we should all remem

ber that we arestill living to a great '
" extent. “on Grandfathers money” if

that our standard of living is a du'ect
~ result of the initiatives made earlier

-in this century by a handful of men

_and women who had good ideas that

< they pursued until they had achieved =
o theidfalls potentml The . resultmg: o
breakthroughs in ‘medicine, commin-
and ‘transportation have

. ications, -
benefitted all'mankind. ‘Still we can-

" not assume that this rich. inheritance
~will never run out. We must make
.sure that the great ideas of otir own
-time are given the. opportunity to ac- .
hieve ‘their potential. I do not think
“that an 1mpe'rsonal Government agen-

¢y is able to give a new idea the same

- amoutit of intense mterest and atten-

tion as the inventor. The result is that’

* many good'ideas taken by the fundmg
.+ agency petish on the shelves of Gov™

" the publie wluch I8

aress. Iromcally, mmany foreign. com-:'-'.

_panies_have been able totake Tew. '

ideas from our research, patent and .
manufacture them abroad, and: then .
export the resultmg ‘products - to-.
America. Importatlon of manufac

‘drairion- our dolla¥ right behind ‘imi-
ported foreign oil. Countries such as "

Japan and West Germany have been_ .

_ able to pay for their oil imports, even

though they have fewer natural re-

. sources than the U.S., .on the strength
- of their innovative economics: I “think .
- that it. is time for the. Government to -

stop tying up 1nnovatlon in - red tape .

~and provide incentives' for Ametican -

ideas to -be developed here while .
prov1d1ng new Jobs'and benefits- for -

pportmg our re-

-ﬁrst step in thl.S dn'ectlon

" search.effort. S. 414 isa much needed : :

4 “allow universities, small businesses, ernment because there is no incentive' * 0w ¥ ;:
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" Edztor’s Note The best report cannot e"' ‘ ital writing: ji
of those closely involved iwith important issues. We feel that SAldis such ‘an s
sue and, though basrcally a .S, concem zt has far reachmg mﬂuence for in-
- novation everywhere in the world. S -
Beginning with Norman Lather’s address on page 1, as presented ata specidl
luncheon meeting at TechEx 79, this issue of UNIT presents a number of time-. -
Iy opinions on the subject issue. U.S. Senator, Birch Bayh has been given the
position of :“Innovation Advocate” (Pg: 2), and the following pages reflect the. . -
testimonies of witnesses that appeared before the Senate. Judiciary Commzt-
tee (] Subcomrmttee on the Constztutwn in Washmgton D. C June 6‘ 1979

' Dr. Betsy Ancker-.lohnson- .

“Mr.’ Chairman’ and members ‘of the. Commﬂtee, I op—:
preciate the opportumty to appear before the Committee

to testify in support of 5.414, | appear:as former Chair-.

mon of the Commiftee on Government Patent Policy. With -
me todoy is Norman Latker, former Chairman of the Sub- -

commitiee on the Government Potent Pollcy Commlttee

. “There are fwo reasons, it seems to me, why the im-~ -
portonce of the patent system to our |ndustry and in par-’
“ticular to our international trade has received so liftle -

recognition. . You: may: be surprised. to. learn . that our -

Founding Fathers, while they provided in the Constitution

for the patent system, had no notion whotever of the fun-’

damental role which it would play in our. modern soc:ety o
‘They des:gnoted the patent system to perforni a single
function; in fact, it performs two functions superbly. And.

the second function, wholly unanticipated by the authors:

of ‘the Constitution; has assumed an |mportonce “well .
beyond the first. The intended purpose was to promote
the progress of service- and the useful’ arts by- hoId:ng s
- forth to inventors the opportumty of financial rewardin: ]
""“exchonge for disclosure-of new-inventions. The profit.in-- -
centive- was expected to add substantially to the number
of disclosures arising from pre-existing , inducements such
as famé, professional recognition, desire fo befter saciety, :. -
etc. Had they concluded otherwise, our Founding Fathers - ™

would, undoubtedly have omitted the patent clause from

the Constitution, It is important to note that the Foundmgf_

Fathers. did not consciously - frame the. patent ‘system to

promote the domesfic -and ‘international commerce of the

_ United States. They assumed that market forces would be

sufficient to puII the truly. promnsmg ‘invenfions into com-
merce, while ignoring the less promising. This ossumptlon :
is, undoubtedty, true over the long term. Yet, in the short
term, it is. demonstrobly false, And in commerce, where

* the raceis to the swrﬂ it is the short term thot counts

“We dre. mdebted 16 Ted Sorenson for the ennchment :
of our- literature by his ‘artfully drawn comparison. Some -
"people see things the way ‘they ‘are and ask: “Why?"';
others see things the way-they have never been and ask -
The “first of these. groups™is. generu"y- :

“Why not?’'.’
thought to be populated by scientists; the latter by vision-
aries. It is regrettoble that Mr. Sorensen did not udentlfy

the one group in our society whuch osks ond onswers both i
: ,questlons ‘our mventors . ; . :

HQur tosk this mormng is to join. therr ronks iE ‘hope’ that

we'.now know the why, just as, for different reasons, - Sam-
son knew ‘the why of this exiraordinary. strength,’ Let. us

now examine $.414 and dwell on the why not. .-

“Our ‘present’ frogmented patent pohcy places ownershlp :
of most federally-funded inventions in the hands of the-

government rather than in the hands of the inventing ‘or-

ganization; Licerises: ‘under these federolly-owned patents.
. (assuming a.patent ‘is. sought ond obtained).are, -for the
‘most part;-made freely: available to ‘any and all ‘comers,.”
domesﬂc and foreign. The effect of this’ policy is to nuilify .
the second (or commercrollzotlon) function of the patent:
system, ‘and to cast doubt upon the necessity for:the first; . .
{Does | the goveriment induce itself to disclosure its inven--
tions to the public by holding out fo itself the promrse ofa. -

potent by whlch |t ¢an maoke no money”}

1
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WITNESS Llsr”“ '
HEARINGS ONS.414

‘General_Motors for the Environmental Ac-
tivities Staff, and former Asmstant Secretary,
of Commerce, Warren, Mlchlgan '

- Admiral Hyman G. Rickover, Durector Dwr-'
sion--of 'Naval- Reactors, Department of
-Energy, Washlngton DC . S

Umvers:ty Panel “- : L ‘
Dr. Frederick N. Andrews—Vsce Presrdent tor

diana -

“and - President, {
-~ Sodiety -of University’ of Patent Admmtstra- :
_tors, Madison, Wisconsin - : :
© Mr:~Neils Retmers—Manager of Technology

. Research- Foundatlon

sident of the-Licensing Executlves Socrety
_Stanford, California ..~ -

Mr Julius Jancin; Jr’, Vice- Preeldent' A‘mer-#
g:a(? Patent Law Assocsatlon Washlngton

-tion, Arllngton Virginia

Mr. Howard Rose, Institute of Elecirical ‘and
__Electronlcs_ E_.ngmeers Washington, D.C.- =

~ “'S. 414 asks the -rhetoricdlfquestiona'.Why riot allow small
‘businesses and-universities to retain patent rights'in their. .
government-funded discoveries, with the hope and-expec- -

tation that the: commercrolrzohon of these dlscovenes erI

7 thereby be focnl:toted

“Insofar as uruversrty ond smoll busmess mventlons are -

concerned, 5.414 is antended to, and: will, carrect’ the

devostatmg effect of our present government potent-
- policy upon commercrohzohon In future-years, 5414 wall_
be remeribered as a turning point in our attitude fowards
intellectual property, evidencing not’ ‘merely the awaken-
ing to the problem, but our firm determination fo~ remain

firstin o peoceful but brutolly compehtwe world

“'japan has onnounced its mtentlon to- copture vorlous

elements of the. computer market in the 1980's. No one

"suggests. that this is_an.idle boast. In fact, many in- thns_:_'
‘country believe that we should emulate “Japan, Inc:”"
that ‘our government should join in the planning and mon- o
“agement of speuﬁcolly targeted commercial pursvits, with
the objective of insuring the dominance of our.industry in -

internotional trade. Such .an opprooch | fear, would end

| . many of the freedoms we now ‘enjoy, and.is uniikely to be
'successful in ony -event,. The ﬁrst cosuolty would be our.

- Qur thanks::to Senator Bayh and‘ Mr Joe Allen of his offzce for srtpplymg)
- -.the matenal a,nd keepmg UNIT mformed of actzon_on S 414 - E B P s

Dr Betsy Ancker-Johnson Vlce Pre31dent of' 3

'Ftesearch Purdue Un:vers&ty Lafayette '”‘,

Mr. Howard W, Bremer-Wlsconsm Alurnnr :

" “Licensing, - Staniford- University, and Pre-]:

M. Eric P. Schellm Chaurman ot the Board of|
~ Trustees, Nationai Small Busrness Assocla- ‘

i o excerpt the testimonies that follow due to space hnutauons, -

s to the authors, we have endeavored to bring out the most. .

. hted by each witness. If there are major omissions, we will
~ welcome and publish any corrections from the athors. Readers of UNIT are . -

also’ welcome to request copres of the full texts rmd/or S414 by’ wnung to '

plurohstrc opprooch to problem solvmg, centrohzotlon of- U
.- control means the priorization of available: strategies, and .
* the- ehmmotron of fundmg for those ot the boﬁom of the:._j‘r

fiist;

"S 4%4 isa much sounder opprooch thon Jopon, Inc, L

* It assures the confinuation of the nation’s pluralistic ap-
: prooch by entrusting to our innovators {at least. those as-.
. sociated with small businesses and. non-profits) the burden .
. of commercialization as the price of ownership. In addi-"
- tion, . $.414 will mofivate contractors fo uttilzethe world 5

patent system, thereby momtornmg the ba e of our tech— ol
nological Ieodershlpr L ’ ;

“To-suggest that' the pnvote sector isina posmon to ig-.
nore-the-innovations. generated by government. research. ..
and development, ‘and still remain compefitive, overlooks: -

the fact that the government funds half of the nation’s re~

search and development Further, government participa-

- fion in bdsic research iis increasing as-the private sector -

shifts to applied research, much of which is necessary.and -
to -meet federal regulotlons The increased presente of

“federal funds supporting the life sciences and energy.re- -

search in the nen-profit sector ‘is especially important'to

those ‘industries involved in the ‘delivery of new products

and - processes’ relating- to' such- technology. Increased
fundirg will naturally result in many of the best: prelimin-

o _ary ‘leads 'being -enicouraged by government funds. Pas--

sage of 5.414 is_especiolly important if we are to gom in-
dustrial aid'i in their. commercnohzotron -

Also of |mportonce is the bill's brmgmg together of in- -
dustry and the non:profit sector durmg the éntire innova-
tive’ process. This should ‘résult:in more independent as- -

sessment” and’ iastery “of the innovafive process by in- o

dustry, work:ng close!y Wrth unwersmes os equol portners

"8 414 connot but serve fo emphosnze the |mportonce of ©
 the' technology transfer -units olreody in place in-many-
universities, Those" groups track science ‘and technology,

establish - property  protection on: university discoveries,”

“and then locate those who would apply the|r portfohos to. _.

solvé the problems of our socrety

“1 have been d:sturbed by the number- of lnventlons inthe .

government's patent porifolio which have -never been
licensed. ¥ wonder ifit would be feasible to amend $.414

to permit the contractors covered by the bill to retrieve
their as yet unlicensed: inventions. Some. major. inventions . - -
‘within the portfolio may well’ reoch frurhon under 8. 414

- ‘|f it is thus amended. S : L

. “Oneé final suggestlon No other country in the world'

-requnres its cifizens to license their privafely-funded inven- .
_ tions to foreigniers, for manufacture abroad and importa-"

tion to the country responsible fof the invéntion. We have

- done so" frequenﬂy | object to this practice and will ‘con:
~ tinve to- make .my ob|ect|ons known.” Nevertheless, | do’

not intend to-distract your: committee from its: considera- "

©. . fion of 5.414 by pressing, the issue at. this time. Instead;, 1
~merely suggest that, in the everit an invention covered by

$.414 should pass info the ownership of a firm which =

* ‘operates under ‘a-compulsory licensing’ decree,’ the $.414 - :
, mventlon be deemed to be outstde the coveroge of thut g
decree ' -

- (Contmued on. Page 4-) ,3_




